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ADDENDA  ET  CORRIGENDA 

IN  VOL.  I. 


The  foUowmg  Addtiions  and  Corredionf  wiU,  it  it  believed,  bring  the 
AutkoriUei  down  to  the  ffresent  time.  They  ehmUd  be  introduced  at  the 
plaeei  indicated,  and  thit  copy  being  printed  on  one  tide  only,  may  be  uted 
for  the  purpose, 

JURISDICTTOM    OF  X^ORD   CBANCBLLOR   AND   COURT  OF  RBYIBW. 

Page  7,  note  1 .  Thus  the  Lord  Chancellor  sitting  in  bankruptcy 
may  send  a  case  for  the  opinion  of  a  court  of  Law,  ev  parte  Clarke, 
I  De  G.  153. 

P^  7,  note  3,  and  see  ex  parte  Fan  Sandau,  1  De  G.  303. 

Page  7*  note  S,  The  Court  of  Review  is  now  abolished,  and  its  juris- 
diction transferred  to  one  of  the  Vice-Chancellors.  See  10  &  1 1  Vict. 
c.  102,  poet,  vol.  2,  p.  462.  What  follows  in  the  course  of  this  work 
with  reference  to  the  Court  of  Review  must  be  read  as  applying  to  the 
Vice-Chancellor  sitting  in  Bankruptcy.  As  to  the  jurisdiction  of 
the  Court  of  Review,  and  of  a  single  judge  of  the  court  to  commit 
for  contempt,  see  ex  parte  Turner,  3  M.  D.  &  D.  533,  1  De  Gex, 
30;  ex  parte  Fan  Sandau,  1  De  Gex,  55  ;  Fan  Sandau  v.  Turner, 
6  Q.  B.  773 ;  Green  v.  Elgie,  5  Q.  B.  99 ;  and  as  to  the  jurisdiction 
to  grant  an  injunction,  see  ex  parte  Fan  Sandau,  1  De  Gex,  55. 

Page  7*  note  7*  But  not  necessarily  of  matters  in  insolvency 
which,  before  10  &  11  Vict.  c.  102,  came  before  commissioners  of 
bankruptcy  under  7  &  8  Vict.  c.  96,  ex  partf.  Newlande,  1  De  Gex,  150. 

P^  10,  note  3.  But  see  Atkineon  v.  Raleigh,  3  Q.  B.  79.  The 
form  of  an  order  of  the  Court  of  Review  annulling  a  fiat  was  not 
abaohite,  but  "  if  the  lord  chancellor  shall  think  fit." 

Page  14,  note  3.  As  to  the  jurisdiction  to  grant  injunction  in 
eases  of  contempt,  see  ex  parte  Fan  Sandau,  1  De  Gex,  55. 


P^  31,  note  8.  See  ex  parte  Hammond,  1  De  Gex,  93,  as  to 
definition  of  market  gardener. 

Page  35,  note  2,  and  see  liailie  v.  Grant,  9  Bingh.  123  ;  but  a 
man  cannot  make  himself  a  bankrupt  unless  he  is  at  the  time  a  trader, 
or  during  his  trading  contracted  a  subsisting  debt  sufficient  to  support 
a  creditor's  fiat,  ear  parte  Mitchell,  1  De  G.  27. 

ACT  OF  BANKRUPTCY. 

P^  61,  note  4.  And  a  warrant  of  attorney  given  on  the  un- 
derstanding that  execution  was  not  to  be  levied  unless  there  were 
other  writs  in  the  sheriff's  hands,  is  not  within  the  section.  Gore 
v.  /.loy<l,  12M.  &W.  463. 

vou  X.  b 
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Page  69*  note  2.  Bat  the  price  must  not  be  paid  in  promissory 
notes,  ex  parU  ZwUckenbart,  3  M.  D.  fc  D.  671,  8.  C.  on  appeal 
fie  ManhM,  1  De  G.  273. 

Page  81,  note  1.  It  has  been  doubted  whether  the  provisions  of 
this  Act  repeal  1  &  2  Vict.  c.  1 10«  s.  8 ;  see  fx  parte  Cheege,  3  M. 
D.  &  D.  79.  The  creditor  may  proceed  by  action  and  take  the  prelimi- 
nary steps  up  to  the  issuing  of  the  fiat  under  the  Act  at  the  same 
time,  Covingitm  ▼.  Hogarth,  8  Scott,  N.  R.  725.  As  to  what  is  a 
sufficient  ground  for  affidavit  of  debt,  see  Smith  v.  Temperky,  16 
Mees.  k.  Wels.  273. 

Page  81,  note  2.  As  to  proceeding  on  the  bond  under  the  pro- 
vision of  1  8c  2  Vict.  c.  1 10,  s.  8,  see  Hinton  v.  Acraman,  2  C.  B. 
367*  llie  couit  cannot  order  the  bond  to  be  cancelled  on  a  sugges- 
tbn  that  the  debtor  had  rendered,  Hagward  v.  Htffer,  5  Q.  B.  1011. 

Page  82,  note  3.  Affidavit  of  debt  taken  off  the  file  by  consent, 
Jmon.  1  De  G.  334.  It  must  agree  altogether  with  the  particulars 
of  demand,  ex  partt  Oreenstock,  1  De  G.  230. 

Page  84,  note  2.  As  to  proceedings  on  the  bond  under  the  corre- 
sponding provision  of  1 8c  2  Vict  c.  1 JO,  s.  8^  see  Hinton  v.  Acraman, 
2  C.  B.  367.  The  court  cannot  order  the  bond  to  be  cancelled  on  a 
suggestion  that  the  debtor  had  rendered,  Hagward  v.  Hrffer, 
5Q.B.  1011. 

Page  87-  Add  at  the  end  of  paragraph  18,  "but  query  as  to 
costs,  where  there  is  a  reference  to  arbitration,"  HiggtMon  v. 
Broadhnrgt,  1  D.  &  L.  490. 

^     PVTIT10NIN0   CBEDITOR's    nEBT. 

Page  91 «  note  6.  Insert  at  the  beginning,  "  and  although  such 
security  is  forged,'*  ex  parte  Hind,  1  De  G.  I6l ;  and  at  the  end, 
"a  debt  of  £150,  of  which  a  part  is  due  to  a  partnership,  is  suffi- 
cient, Doev.  IngMty,  14  Mees.  &Wels.  91." 

Page  98,  note  6.  The  interest  on  tbe  new  debt  need  not  have 
accrued  due  before  the  old  debt,  Fletcher  v.  Manning,  12  Mees  & 
Wels.  571.   1  Car.  &  Kir.  350. 

Page  107«  note  2.  But  proceeding  under  5  &  6  Vict.  c.  122,  s.  13, 
is  not  an  election  before  the  fiat  issues,  Covington  v.  Hogarth, 
8  Scott,  N.  R.  725. 

Page  112,  note  1.  As  to  who  may  take  advantage  of  the  for- 
feiture, see  Belcher  v.  Samboume,  6  Q.  B.  414. 

THS   FIAT. 

Page  113,  note  1.  The  master's  signature  to  the  fiat  is  sufficient 
evidence  without  proof  of  his  authority,  MarahaU  v.  Lamb,  5  Q.  B. 
115. 

Plage  1 14,  note  1 .  But  he  must  be  a  trader  at  the  time,  or  if 
not,  must  owe  a  debt  contracted  during  his  trading,  which  will  sup- 
port a  creditor's  fiat,  ex  parte  Mitchell,  1  De  G.  257. 

pBige  123,  note  2.  And  the  bankrupt  will  be  allowed  his  expenses 
thereby  incurred,  ex  parte  Cheeahorough,  1  De  G.  383. 

Page  J  25,  note  1.  And  see  ex  parte  M^oodhead,  1  De  G.  99; 
and  see  7  &  8  Vict.  c.  HI,  s.  19.  past,  vol.  2,  p.  440. 
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P^^  136,  note  3.  Or,  where  one  bankrupt  had  died  before  ad- 
judication, by  omitting  his  name,  ex  parte  HaU,  1  De  G.  332. 

Page  145,  note  2.  But  the  petitioning  creditor  need  not  aver 
presentation  of  bills  of  exchange  and  notice  of  dishononr,  Flelch'-r 
V.  MamuMg,  1  Car.  fc  Kir.  360. 

Page  148,  note  8.    Bat  see  ex  parte  Potte,  1  De  G.  326. 


JURISDICTION  OP  COMMI8SIONBR8. 

Page  159*  note  1.  See  also  post,  vol.  2,  p.  355,  note  4 ;  and 
p.  364  ;  fVatson  v.  BodeU,  U  Mees.  &  Wels.  57 ;  and  ex  parte 
i^atmqr,  12  Mees.  &  Wels.  271.  3  G.  &  D.  640,  1  Dowl.  8c  L.  60&. 

P^  161,  note  9.    See  also  ex  parte  Gibbs,  1  De  G.  1. 

Page  164,  note  6.  As  to  meaning  of  word  "suspected,"  see 
Cooper  ▼.  Harding,  7  Q.  B.  928. 

Page  165,  note  1.     But  see  ex  parte  Underwood,  1  De  G.  190. 

Page  168,  note  1.  But  the  commissioner  cannot  detain  a  party 
smnmooed  until  payment  of  costs,  Watson  v,  BodeU,  li  M.  &  W.  47. 

Page  169,  note  4.    See  8  8c  9  Vict.  c.  48,  pfist,  vol  2,  p.  203. 

Page  171,  note  4.  But  cannot  bring  an  action  against  the  sheriff, 
M^fnmf  y.  Burt,  5  Q.  B.  394. 

MBSSBNOBR. 

Page  184,  note  4.  But  the  assignee  need  not  continue  his  services 
Roboun  ▼.  Jonnesskon,  8  Scott,  N.  R.  35. 


Page  1 92,  note  2.  And  the  costs  of  a  wife's  proctor  in  defending  a 
suit  for  divorce  were  held  proveable  against  the  husband,  ex  parte 
Moore,  1  De  G.  123. 

Page  104,  note  7.  A  principle  which  has  been  held  to  apply 
where  the  subject  of  the  security,  although  nominally  the  bank- 
rnpfs  property,  is  so  encumbered  that  he  would  have  no  beneficial 
interest,  supposing  the  security  in  question  were  removed,  ex  parte 
Twney,  8  M.  D.  &  D.  576. 

Page  195,  note  2.     But  see  ex  parte  Greaves,  1  De  G.  119. 

ELECTION. 

Page  201,  note  2.  But  not  before  the  fiat  issues  by  taking  pre- 
liminary steps,  Covington  v.  Hogarth,  8  Scott,  N.  R.  725. 

Page  205,  note  5.     See  Woodward  v.  Meredith,  2  Dow.  &  L.  135. 

Pkge  207,  note  5.     Covington  ▼.  Hogarth,  8  Scott,  N.  R.  725. 

Page  213,  line  7  irom  bottom.  Insert,  "  and  the  word  '  or'  is  not 
to  be  construed  '  and'  in  section  2  of  the  Act,  Green  v.  Wood, 
7  Q.  B.  178." 

Page  213,  note  3.  But  execution  not  levied  by  reason  of  pos- 
session under  prior  invalid  judgment  is  sufiicient.  Graham  v. 
Wetherbf,  7  Q.  B.  491. 

Pkige  216,  note  1.    But  see  Mason  ▼.  Bogg,  2  Myl.  &  Cr.  443. 
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PROOP  BT  MORTOAGBS. 

Page  219,  note  1.    And  if  they  buy  in  without  order  they  will  be 
held  to  the  bargain,  or  to  make  good  the  loss  at  a  resale,  ex  parte 
Gmfor,  I  De  G.  349. 
Page  219>  note  12.    And  see  ear  parte  Bromage,  1  De  G.  375. 
Page  220.     As  to  order,  when  an  assignee  is  the  mortgagee,  see 
ear  porle  Ywmg,  1  De  G.  U6. 

rap  220,  note  4  (at  beginning).  All  auction  duty  is  repealed 
by  8  &  9  Vict.  c.  15,  s.  1,  which  renders  it  unnecessary  now  to  discuss 
such  cases  as  arose  in  the  following  authorities. 

PROOF. 

P^  235,  note  S.  Instalments  were  also  held  proveable.  Lane 
▼.  Bmrghart,  1  Q.  B.  933. 

P^  238,  note  1.  This  case,  however,  was  reversed  on  appeal, 
Bie  Gain,  1  De  G.  100,  on  the  ground  that  there  was  only  an 
agreement  to  pwchase  at  a  future  time.  In  car  parte  Megarey, 
1  De  G.  167>  a  debt  contingent  on  the  non-admission  of  a  person 
into  partnership  was  held  proveable.  A  covenant  to  pay  premiums 
on  an  assigned  poli^  does  not  constitute  a  proveable  debt,  Toppin 
▼.  FiM,  3  Gale  %l  Davison,  340. 

Page  241,  note  5.  And  the  principle  of  this  case  is  not  con- 
fined to  marriage  portions,  see  ex  parte  Megaretf,  1  De  G.  167. 

P^  246,  note  9-  And  ail  who  by  poesibility  may  be  held  ceetuie 
qaa  irueteni,  must  be  before  the  court,  eg  parte  Congreve,  1  De  G. 
267. 

Pkge  248,  note  5.  And  see  e*  parte  Thompton,  2  M.  D.  &  D. 
761 ;  OK  parte  Batmerwum,  Mont.  &  Ch.  572 ;  Thompeonv,  Derkam, 
1  Hare,  375  ;  er  parte  BMerfieU  1  De  G. ;  reversing  8.  C.  1  De  G. 
319. 

Pkge  249,  note  2.  And  in  ex  parte  Maaiffiore,  1  De  G.  172,  the 
Older  was  extended  to  the  profits  made  by  the  trustee  by  invest- 
ments. See  also  as  to  breach  of  trust,  ex  parte  Pauiaon,  1  De  G.  79. 

Page  255,  note  1.  But  the  commissioner  cannot  value  for  the 
purpose  of  set  ofi^,  ex  parte  Law,  1  De  G.  256. 

Pisge  262,  note  1.    See  ev  perte  Harrie,  1  De  G.  165. 

P^e  278,  note  7.    Ex  parte  Horfdnf,  1  De  G.  71. 

Page  303,  note  4.  As  to  the  effect  of  this  clause,  see  JacJceon  v. 
Afo^ee,  3  Q.  B.  48. 

nige  305,  note  7-    And  WaoOey  v.  Smith,  4  Dowl.  &  L.  469. 

▲SSI0NBB8. 

P^  344,  note  2.  As  to  the  form  of  advertisement  for  com- 
promise, see  poet,  vol.  2,  p.  376. 

Page  348,  note  3.  But  even  an  official  assignee  disclaiming  in  a 
foreclosure  suit  where  there  were  no  assets,  had  to  pay  his  own  costs, 
Clarke  v.  fFUmot,  1  Phillips,  276. 

Page  352,  note  5,  beginning.  These  questions  are  now  obviated 
by  the  repeal  of  the  auction  duty  altogether  by  8  &  9  Vict.  c.  15. 

Page  363,  note  1.  And  see  ear  parte  Reee,  1  De.  G.  205,  and 
txpmrU  Shaw,  ib.  242. 
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I^ge  377*  note  2.  And  so  of  an  acUon,  Low%  ▼•  BqU,  16  Mees. 
h,  V7e\9.  300. 

Page  377*  note  4.  And  see  Whitehead  v.  Hughes,  2  Dowl.  258  ; 
and  Laws  ▼.  Bott,  16  Mees.  &  Weia.  300. 

bankrupt's  rsal  bstatx. 

Page  378,  note  9-  As  to  pleading  in  action  on  bond,  see  Lawes  v. 
Shaw,  5  Q.  B.  322.  The  court  will  impound  his  fees  in  any  bank- 
ruptcy, till  he  has  made  good  bis  defalcations  in  others,  ex  parte 
Graham,  1  De  G.  328. 

Page  381,  note  2.     See  Jonee  ▼.  Chides,  14  Sim.  611. 

Page  390,  note  5.  And  ex  parte  Wis^,  Mont.  &  M^A.  65  ;  ex 
parte  SomerviUe,  ^  M.  &  A.  408,  3  D.  &  C.  668 ;  and  ex  parte  Tripp, 

1  De  G.  293. 

Page  402,  note  1.  Bat  a  deed  volantary  on  the  face  of  it  may  be 
shown  to  be  really  not  so.  Pott  ▼.  Todhtmter,  2  Coll.  7&> 

K8TATB  OF  BANKRUPT'S  WIPB. 

Page  413,  note  4.  But  the  assignees  cannot  sue  in  their  own 
names  only,  Sherrington  v.  Taies,  1  Dow.  &  L.  1032. 

bankrupt's  pbrsonal  propbrty. 

Page  421,  note  1.     JVhitmore  v.  Gilmour,  12  M.  &  W.  808. 

Page  422,  note  3.  Assignees  are  entitled  to  have  a  usurious 
contract  entered  into  by  the  bankrupt  set  aside  in  equity  on  the 
terms  of  admitting  a  proof  against  the  estate  for  principal  and  lawful 
interest.  Belcher  v.  Vardon,  2  CoU,  162. 

Page  424,  note  2.  Rogers  v.  Spencer,  13  M.  &  W.  571 ;  Brewer 
T.  Dew,  11  M.  &  W.  625. 1  Dow.  8c  L.  383. 

Page  427,  note  1.    And  see  Kearsleg  v.  Woodcock,  3  Hare,  185. 

Page  428,  note  1.  But  if  the  proviso  be  ''shall  be  duly  found  a 
bankrupt,"  the  validity  of  the  fiat  may  be  disputed.  Doe  v.  IngUhy, 
15  M.  &  W.  465. 

Page  438,  note  2.    And  see  Jones  v.  Geddes,  14  Sim.  611. 

RBPUTED  OWNERSHIP. 

P^;e  440,  note  3.  '*  At  the  time  he  becomes  bankrupt,"  refers 
to  commission  of  act  of  bankruptcy,  and  not  to  issuing  of  fiat, 
Fawoett  ▼.  Feame,  6  Q.  B.  20. 

Page  443,  note  4.  And  Fletcher  v.  Mamnng,  12  M.  k  W.  571, 
and  1  Car.  &  Kir.  350. 

Page  444,  note  2.    Dele  Nelson  v.  London  Assurance  Company, 

2  S.  fc  S.  292. 

Page  444,  note  3.  Secus  as  to  shares  in  the  New  Zealand 
Company,  ex  parte  Bamett,  1  De  G.  194.  As  to  what  annuities 
are  within  the  Act,  ex  parte  Smgth,  3  M.  D.  &  D.  687. 

Page  445,  note  1.  But  a  possession  under  a  deed  which  is  in 
itself  an  act  of  bankruptcy,  cannot  create  reputed  ownership,  ex 
parie ZwUchenbart,  3  M.  D.  &  D.  671.  affirmed  on  appeal;  Re 
Marshall,  1  De.  G.  273 ;  nor  can  a  possession  obtained  by  fraud, 
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u  when  goods  are  ordered  without  an  intention  of  paying  for  them. 
Load  ▼.  Green,  15  Mees.  &  Wela.  216. 

Page  455,  note  1.  Books  deposited  with  a  bookseller  to  be  sold 
on  Goxnmiasioii  are  not  in  his  reputed  ownership,  Whiffieldy,  Brand, 
16  Mees.  &  Wels.  282. 

Page  456,  note  1.    See  Load  ▼.  Green,  15  M.  8c  W.  216,  and 
convmely  in  the  case  of  a  nominal  partner  the  stock  in  trade  was 
held  to  be  in  the  repnted  ownership  of  the  nominal  firm,  e«  parte 
Jrbouin,  1  De  O.  359. 
P^e  466,  note  3.     See  ex  parte  Bamett,  1  De  G.  194. 
P^  466,  note  1.    See  e«  paHe  Keiealt,  1  De  G.  352. 
Page  468,  note  2.     And  re  Bromley,  13  Sim.  475.    See  also 
7%ofRf»Mii  y.  8p«ir9,  13  Sim  469«  by  which  Duncan  v,  Chamberlayne 
may  be  considered  as  overruled. 

FRIBNDLT  80CIBTIB8. 

Page  486.  And  ex  parte  Harris^  1  De  G.  162.  See  also  ex  parte 
Hmfnes,  3  M.  D.  fc  D.  663. 

FRAVDULSHJ  DBLIYERT. 

P^  494,  note  3.  See  Gibson  v.  Bruce,  6  Scott,  N.  R,  309, 
5M.  &G.  199. 

Page  496,  note  1.  Bevan  ▼.  Nunn,  9  Bing.  107,  but  see  ex  parte 
Simpion,  1  De  G.  9. 

IHige  497>  note  1.  AUridge  ▼.  Constable,  4  Q.  B.  674  ;  and  it  is 
not  necessary  to  show  an  intention  to  benefit  the  creditor,  Marshall 
v,Lamb,S  Q.  B.  115. 

P^  498,  note  6.  See  Meggison  v.  Foster,  2  Y.  &  C.  C.  C.  336, 
as  to  what  constitutes  a  voluntary  deed. 

Page  499»  note  3.  And  although  the  bankrupt  did  not  intend  to 
benefit  and  did  not  benefit  the  particular  creditor,  Marshall  v.  Lamb, 
5  Q.  B.  115,  but  a  payment,  though  not  good  against  the  assignees, 

nbe  good  to  take  a  debt  out  of  the  Statute  of  Limitations,  Goddard 
Mgram,  3  Q.  B.  839. 
Page  502,  note  6.     Green  y.  Braifield,  1  Car.  &  Kir.  449. 
Page  504,  note  5.    And  see  ex  parte  Simpson,  1  De  G.  9 ;  Green 
y.  Brattfield,  1  Car.  &  K.  449. 

Page  511,  note  4.  See  ex  parte  Molpteux,  1  De  G.  121,  affirmed 
on  appeal  Re  Humberston,  1  De  G.  263. 

OOOD8  NOT  DBUYERKn. 

Aige  527,  note  3.    See  also  FFUkins  y.  Bromhead,  6  M.  &  G.  963. 

LIBN. 

Page  530,  note  1.  And  see  Boumum  y.  Malcolm,  11  M.  fc  W. 
833. 

Page  530,  note  4.  As  to  agreement  for  lien  on  implements  of 
raflway  contractor,  see  Hawthorn  y.  Neweasile^pon'T\/ne  and 
North  Shields  Railway  Company,  3  Q.  B.  734. 
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DIVIDEND. 

Pige  556,  note  5.  So  also  where  do  dmdend  had  been  declared 
for  ten  years  after  issuing  of  fiat,  ex  parte  Siurion,  1  De  G.  341. 
Staying  the  dividend  at  instance  of  one  creditor  lets  in  others  to 
prove*  ea  forte  Bawnmr,  ]  De  G.  343. 

OF  THB  BANKBT7PT. 

Page  57  J «  note  8.  Bat  not  when  the  bankrupt's  omission  to 
rarrender  was  owing  to  his  having  left  England  to  avoid  his  creditors, 
»  Mrte  Perry,  1  De  G.  372. 

Page  572,  note  6.  A  petition  by  a  bankrupt  to  annul  may  be 
heard,  although  he  has  not  surrendered,  if  when  he  presented  the 
petition  the  time  for  surrendering  had  not  expired,  ex  parte  Gameit, 
1  De.  G.  95. 

Page  574,  note  6.  A  declaration  is  substituted  for  the  oath  by 
8  8c  9  Vict,  c  48,  6ee|K»^  vol.  2. 

Page  576,  note  4.    But  see  ex  parte  GMb,  1  De  G.  1. 

Page  567.  note  1  •  But  the  warrant  need  not  set  out  any  previous 
examination^  ex  parte  Daamey,  1  Dow.  8c  L.  608. 

P^  587 M  Dote  7.     Ex  parte  Gibbe,  1  De  G.  1. 

Page  611,  note  6.    Herbert  v.  Sayer,  5  Q.  B.  165. 

Page  6\2,  note  1.  And  the  principle  was  acted  upon  in  ex  parte 
GrmHead,  1  De  O.  76. 

Page  625,  note  3.  And  if  made  party  the  plaintiff  must  pay  his 
costs,  PamneU  v.  Hurley,  2  Coll.  241. 

Page  625,  note  4.  But  when  the  assignees  disclaim  in  a  fore- 
closure suit,  the  bankrupt  is  a  necessary  party.  Singleton  ▼.  Cox, 
4  Haz^  326. 

Ve^  671«  Dote  4.  But  a  letter  written  by  the  bankrupt  in  the 
thhd  penon,  was  held  sufficient,  Lohbv.  Stanley,  5  Q.  B.  574.  The 
written  pronuse  may  be  made  before  or  after  the  certificate,  but  a 
mere  acknowledgment  is  not  sufficient,  Kirkpatriek  v.  Tattereatt, 
1  Car.  8c  R.  577*  13  M.  8e  W.  766. 

PABTNBRSBIP    DEBTS. 

Page  690,  note  3.  As  to  what  form  of  promissory  note  binds 
the  firm,  see  ex  parte  Clarke,  I  De  G.  153,  affirming  ex  parte 
Ckri9ti€,  3  M.  D.  8c  D.  736. 

Page  695,  note  3.  And  so  of  a  nominal  partner,  ex  parte 
Ariomn,  1  De  G.  359. 

Page  725,  note  3.  See  Kynaeton  v.  Conch,  14  M.  8e  W.  266  ; 
Green  v.  Bra4fiM»  1  Car.  8c  K.  449. 

BBLATION  TO  ACT    OF  BANKBUPTCT. 

Page  731*  note  5.  A  fraudulent  deed  which  could  not  have  been 
impeached  under  any  creditor's  fiat,  cannot  be  impeached  under 
one  sued  out  by  the  bankrupt,  ex  parte  PhUpott,  1  De  G.  346. 

P^e  739,  note  4.  And  see  Bowman  v.  Maleolm,  11  M.  8e  W. 
833  i  Pariente  v.  Penmell,  2  Moo.  8c  Rob.  517  ;  and  as  to  a  distress, 
Laehnyton  v.  Elliott,  8  Scott,  N.  R.  275. 
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Page  742,  note  2.  See  Lmmt  v.  Chaffen,  4  Q.  B  762 ;  J^As/- 
■ore  ▼.  Greene,  13  M.  &  W.  104  ;  Shey  v.  Carter,  1 1 M.  &  W.  571 ; 
Lackmgton  v.  M'Laehkm,  5  Scott,  N.  R.  874 ;  Oold$chmidiv.  Hamlet, 
6  Scott,  N.  R.  962;  Chldeehmidt  y.  Hamlet,  1  Dowl.  &  L.  501 ; 
Ptnehee  ▼.  Harvey,  1  Q.  B.  868  ;  Belcher  v.  Magnay,  12  M.  &  W. 
102,  3  Dowl.  N.  S.  441 ;  Leake  v.  Lweday,  5  Scott,  N.  R.  908 ; 
Johtuon  ▼.  Evans,  1  Dowl.  &  L.  935  ;  Cheeton  v.  Gihhs,  3  Dowl. 
N.  S.  420 ;  Johnson  ▼.  Evma,  7.  M.  «c  G.  240,  7  Scott,  N.  R.  1035. 

P^  749«  note  5.    And  see  Bird  ▼.  Base,  6  Scott,  N.  R.  928, 

6  M.  &  G.  143. 

Page  750,  note  2,  Bat  knowledge  by  a  creditor  that  a  bill  of  sale 
comprised  all  the  property,  held  sufficient  notice,  lAndom  ▼.  Sharpe, 

7  Scott,  N.  R.  730. 

P&ge  750,  note  4.  Bat  a  letter  by  the  bankrupt  stating  that  he 
had  committed  several  acts  of  bankruptcy,  held  sufficient  notice, 
Udal  T.  fFaUon,  14  M.  &  W.  254. 

Page  757,  note  4.  BUtieston  v.  Tiwmis,  2  Dowl.  &  L.  817. 
1  C.  B.  389;  Aleagvr  v.  Cwrrie,  12  M.  &  W.  751. 

ACTIONS  AND  SUITS  BY  AND  AGAIN«T  ABSraNBBS. 

Page  777y  note  4.  And  if  made  a  party  he  is  entitled  to  his  costs, 
PanneU  ▼.  Hurley,  2  ColU  241. 

Page  778,  note  1.  If  assignees  disclaim  equity  of  redemption  of 
term  in  foreclosure  suit,  the  bankrupt  is,  it  seems,  a  necessary  party. 
Singleton  ▼.  Cox,  4  Hare,  326. 

PufSe  778,  note  4.  Under  6  Geo.  4,  c  16  and  1  &  2  Will.  4, 
c  56,  the  name  of  the  new  assignee  is  sobstituted  on  motion,  Man 
▼.  Riekette,  7  Bea.  484  ;  Lloyd  ▼.  Waring,  1  Coll.  536. 

P^  779,  note  1.  Interest  after  bankruptcy  on  a  balance  is 
recoverable  by  assignees.  Pott  ▼.  Beoan,  1  Car.  &  Kir.  335. 

Page  804,  note  4.  When  one  plaintiff  becomes  bankrupt,  the 
court  on  a  motion  to  dismiss  may  order  the  plaintiffs  to  supply  the 
defect  within  a  limited  time*  fFard  ▼.  Ward,  8  Bea.  631. 

Ptige  805,  note  4.     See  also  Whitmore  v.  Oxhorrow,  I  Coll.  91. 

Page  805,  note  5.  When  supplemental  bill  filed,  process  to 
comj^  banknipt  to  answer  ori^nal  bill  irregular,  Robertson  ▼. 
Sontkgate,  5  Hare,  223. 

BYIDBNCB. 

Page  809»  note  1.  Section  90  applies  to  commissioners  before  the 
paaabg  of  the  Act,  Doe  ▼.  Ldversedge,  11  M.  &  W.  517* 

ANNULLING. 

Pftge  856,  note  7.  It  has  been  dispensed  with  when  the  com- 
missioner refused  to  certify,  because  the  office  fees  of  £10  and  £20 
had  not  been  paid,  and  there  had  been  no  choice  of  assignees,  ex 
parte  Diamond,  1  De  G.  143  ;  ev  parte  MUkr,  1  De  G.  144  ;  ex 
parte  Green,  1  M.  D.  &  D.  174  ;  and  see  ex  parte  Davis,  1  De  G. 
267.  Seems,  where  there  has  been  a  choice  of  assignees,  ex  parte 
Niekotts,  1  De  G.  331,  but  the  whole  subject  of  these  fees  b  now 
onder-the  consideration  of  the  Lord  Chancellor,  on  an  appeal. 
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Bige  860,  note  3.  Omirh  ex  parte  JuMtim,  1  M.  D  k  D.i  ex 
parte  Garmeti,  1  De  6.  9&  ;  ea  parte  Hodton,  1  De  G.  374. 

Psge  862.  And  so  baa  a  oonseDt  to  an  early  advertisement  of 
the  bankruptcy,  «r  parte  Gould,  1  De  G.  29. 

Fkge  863,  note  6.     Ex  parte  Burbidge,  1  De  G.  256. 

Fsge  865,  note  10.  And  so  if  a  creditor  petition  to  annul  for 
want  of  trading  wben  be  bas  before  opposed  tbe  bankrupt's  relief 
in  insolvency,  on  tbe  ground  of  trading,  ea  parte  Mitehell,  I  De  G. 
257. 

Page  873,  note  4.  And  see  eg  parte  A^fer,  2  D.  8c  C.  67 ;  and 
ex  parte  Lawrence,  1  De  G.  269. 


PRACTICK  ON  PETITIONS. 

Page  880,  line  2.  Dele  "  or  by  leaving  it,"  &c.  to  tbe  end  of 
tbe  sentence,  including  tbe  references. 

Page  881,  note  4.    For  1  Mad.  395,  read  4  Mad.  395. 

Page  881,  note  14.  But  examinations  of  tbird  parties  before  the 
commissioners  cannot  be  read  against  tbe  bankrupt,  see  ex  parte 
Ckawdtere,  2  M.  &  A.  465,  ez  parte  Hees,  1  De  G.  205. 

Page  898,  note  1.  Wbetber  commitment  for  contempt  is  tbe 
subject  of  appeal,  quaere,  see  ex  parte  Van  Sandau,  1  De  G.  55. 

Page  899*  note  6.     See  ex  parte  Van  Sandau,  1  De  G.  55. 


Pige  902,  note  7.    And  see  ex  parte  Shaw,  I  De  G.  242. 

P^  902,  note  10.  Apd  when  no  creditor's  assignees  are  chosen, 
nor  are  likely  to  be,  tbe  costs  will  be  paid,  though  enough  would 
not  remain  to  pay  tbe  office  fees  of  £10  and  £20,  ex  parte  Pater-- 
M,  1  De  G.  158  ;  ex  parte  Teagne,  1  De  G.  140.  And  though 
it  is  tbe  bankrupt's  own  fiat,  ex  parte  Buchanan,  1  De  G.  344 ;  and 
ex  parte  Jerwood,  1  De  G  3/3.  And  where  the  office  fees  bad  been 
paid,  ihe  Court  of  Review  bas  ordered  them  to  be  returned,  ex  parte 
Rejfuolde,  1  De  G.  373.  Seeue,  where  assignees  have  been  chosen, 
et  parte  JlopkUu,  1  De  G.  204.  The  whole  question  of  these  fees  has 
been  argued  before  the  Lord  Chancellor,  and  awaits  his  lordship's 
decision. 

Page  903,  note  3.  And  so  may  tbe  solicitor  of  a  bsnkrupt  suing 
out  a  fiat  against  himself,  ex  parte  Pareont,  1  De  G.  342. 


THK  SOLICITOR. 

Page  922,  note  7.  But  was  allowed  to  be  a  purchaser  upon  terms 
in  ez  parte  Watte,  1  De  G.  265. 

Page  929.  note  4.    Ex  parte  Brutton,  1  De  G.  1 16. 

Page  933,  note  1.  But  application  must  be  made  within  twelve 
months,  8ee6  &  7  Vict.  c.  73»  s.  42, post,  vol.  2,  p.  174.  As  to  what 
amounts  to  a  payment,  see  ex  parte  Reee,  1  De  G.  205. 
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BANKRUPTCY  OP  PUBLIC  COMPAMIB8. 

Page  951.     After  the  three  dmstons  of  the  companies  coiDing 
aoder  the  operation  of  the  Act,  add,  "To  which  the  Act  7  &  6  Vict. 
c.  113,  8.  48,  has  added  another  description  of  company,  viz.: — 
4.  Every  company  of  more  than  six  persons  carrying  on  the  trade 
or  bnsiness  of  hankers  in  England." 

Page  952.  Insert  the  following  note :  In  addition  to  the  acts 
of  bankniptcy,  mentioned  in  this  Act,  it  is  now  provided  by  9  &  10 
Vict.  c.  28,  as.  23, 27*  and  28,  that  a  dissolution  of  a  company  may  be 
an  act  of  bankruptcy,  if  the  meeting  called  under  the  provisions  of 
that  Act  so  decides ;  and  that  a  fiat  may  be  sued  oat  thereupon 
against  the  company  on  the  petition  of  any  three  members  of  the 
committee,  or  of  any  creditor,  or  on  the  production  of  a  copy  of 
the  Gttzelte  containing  the  resolation.    See  vol.  2,  p.  453. 

In  the  refer encea  to  vol.  2,  the  reader  is  requested  to  erase  the 
word  Appendix  throughout  except  in  p.  954. 
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INTRODUCTION. 


The  word  Banlirupt^  we  are  told  by  Mr.  Justice  Blackstone,^ 
id  derived  from  the  word  hancusj  or  banque,  which  means 
the  table  or  counter  of  a  tradesman,  and  rujytm,  broken, 
denoting  thereby  one  whose  shop  or  place  is  broken  and 
gone :  wliikt  Sir  Edward  Coke,^  somewhat  more  quaintly, 
and  certainly  with  greater  metaphor,  prefers  the  derivation 
of  it  firom  the  two  French  words  hanque  and  route  ;  which  last 
word,  he  informs  us,  means  '^  a  sign  or  mark,  as  we  say  a 
*^  eart'i'out,  which  is  tlie  sign  or  mark  where  the  cart  hath 
*^  gone ;  so,  metaphorically,  it  is  taken  for  liim  that  hath 
*^  wasted  his  estate,  and  removed  his  baiu^ue^  so  as  there  is 
"  left  but  a  mention  thereof."  The  origin  of  the  word,  how- 
ever, unless  it  w  to  gratify  the  cui'iosity  of  the  etjTnologist, 
does  not  seem  to  be  very  material  to  the  present  inquiry, 
when  the  meaning  of  it  has  been  so  copiously  defined  by  the 
acts  of  the  Legislature,  and  by  the  numerous  decisions  of  our 
courts  of  justice ;  though,  if  there  be  a  choice  to  be  made 
between  these  two  learned  authors  the,  first  derivation  appears 
to  be  the  more  simple  and  appropriate.  It  accords,  too,  with 
the  custom  which  formerly  prevailed  among  the  bankers  in 
the  towTis  of  Italy,  who  ased  to  carry  on  their  business  in 
the  public  places  seated  on  forms,  with  benches  to  count 
their  cash,  and  of  whom  if  any  one  became  insolvent,  his 
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bench  wns  broken j  either  as  a  mark  of  infamy,  or  to  put 
another  in  ita  place.^ 

A  Bankrupt,  by  our  old  law,  was  considered  in  the  light 
merely  of  a  criminal  or  offender ;  the  34  &  35  H.  8,  c.  4, 
(which  was  the  first  statute  passed  concerning  them)  de- 
scribing Bankrupts  as  "  persons  craftily  obtaining  into  their 
"  hands  great  substance  of  other  men's  goods,  who  suddenly 
"  flee  to  parts  unknown,  or  keep  their  houses,  not  minding 
"  to  pay  or  restore  to  any  creditors  their  debts  and  duties, 
"  but  at  their  own  wills  and  pleasures  consume  the  substance 
"  obtained  by  credit  of  other  men,  for  their  orm  pleasure 
"  and  delicate  living,  against  all  reason,  equity,  and  good 
"  conscience."  *  But  now  the  law  of  Bankruptcy  is  con- 
sidered principally  with  a  view  to  the  benefit  of  trade ;  and, 
instead  of  treating  the  Bankrupt  as  a  criminal,  holds  out  to 
him  relief  and  protection  against  the  consequences  of  hi:^ 
imprudence  or  misfortune,  provided  he  acts  but  honestly  with 
his  creditors,  and  gives  up  all  his  effects  to  their  use,  without 
any  fraudulent  concealment. 

The  law  of  England,  says  Mr.  Justice  Blackstone,  in  thi-* 
respect  has  steered  between  the  two  extremes  of  the  old 
Roman,  and  the  civil  law ;  by  the  former  of  which  the  debtor 
might  be  either  imprisoned  in  chains,  and  sftbjected  to  stripes 
imd  hard  labour  at  the  mercy  of  his  creditor,  or  sold  with 

^  Dufresne.    1,    969.      Beawes,  suddenly  escaped  out  of  the  realm* 

322.    In    favoor   of   Sir   Edward  without  having  come  to  any  agree- 

(/Oke's  derivation,  however,  it  ia  ment  with  them.    Neither  do  we 

hut  fair  to  remark,  that  the  title  of  find,  he  adds,  any  complaint  in  par- 

the  first  English  statute  relating  to  liament,  or  Act  of  Parliament  made, 

the  subject  (34  &  35  H.  8,  c.  4;,  was  against  any  English  bankrupt,  until 

"against  euch  as  do  make  bank-  the  34  H.  8,  "when  the  Englisli 

rupt."  which  is  a  literal  translation  "  merchant    had  rioted    in    three 

of  the  French  idiom,  "qui  font  "kinds  of  costliness,  viz.,  costly 

"  banque  route."  ••  building,  costly  diet,  and  costly 

-  The  original  ststute  that  was  "  apparel,  accompanied  with  neglect 

made    against    bankruptcy    as    a  "of  his  trade  and  servants,  and 

crime  (but  which  does  not  appear  "  thereby  consumed   his  wealth." 

in  our  statute  book).  Sir  Edward  One  would  really  imagine,  that  the 

Coke  says  (4  Inst.  277),  was  against  learned  commentator  had  been  de- 

the  Lombards,  who,  after  they  had  scribing  some  transactions  in  the 

made  obligations  to  their  Creditors,  nineteenth  century. 
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his  wife  and  cliildren  to  perpetual  foreign  alaveiy  trims 
TUerim;  and  by  the  latter  (so  opposite  was  the  spirit  of  the 
two  laws);  the  debtor  could  not  even  be  compelled  to  cede 
or  gire  up  what  property  he  had  in  his  posseamon,  if  ha 
would  only  swear  that  he 'had  not  sufficient  left  to  pay  his 
debts.^  The  law  of  this  country  provides  equally  against 
the  inhumanity  of  the  creditor  and  the  fraud  of  the  debtor^ 
and  adopts  in  a  great  measure  the  principle  of  the  law  of  the 
ce$sio  Jxmorum  introduced  by  tlie  Christian  emperors ;  where- 
by, if  a  debtor  ceded  or  yielded  up  all  his  fortune  to  his 
creditors^  he  was  secured  fi-om  being  dragged  to  prison, 
"  cmni  quoque  corporali  cruciatu  semotoJ^  ^  The  protection 
of  the  Bankrupt  Law  is,  however,  only  afforded  to  actual 
trailers;  who  are,  in  general,  the  only  persons  liable  to 
accidental  losses,  and  to  an  inability  of  paying  their  debts, 
without  any  fault  of  their  own.  Trade  (in  the  words  of  the 
learned  author  of  the  Commentaries)  cannot  be  carried  on, 
without  mutual  credit  on  both  sides;  the  contracting  of  debt^ 
i?,  therefore,  not  only  justifiable,  but  necessary.  And  if  by 
accidental  calamities,  as  by  the  loss  of  a  ship  in  a  tempest, 
the  fftilure  of  brother-traders,  or  by  the  non-payment  of 
persons  out  of  trade,  a  merchant  or  trader  becomes  incapable  of 
discharging  his  own  debts,  it  is  his  misfortune,  and  not  his 
faidt.  To  the  misfortune,  therefore,  of  debtors,  the  law  has 
given  a  compassionate  remedy,  but  denied  it  to  their  faidts : 
since,  at  the  same  time  that  it  provides  for  the  security  of 
commerce,  by  enacting  that  every  trader  may  be  declared  a 
Bankrupt,  for  the  benefit  of  his  creditors,  as  well  as  himself, 
— it  has  also,  to  discourage  extravagance,  declared,  that  no 
one  shall  be  capable  of  being  made  a  Bankrupt  but  onl^  a 
trader;  nor  capable  of  receiving  the  full  benefit  of  its 
provisions,  but  only  an  industrious  trader. 

In  treating  of  the  law,  as  it  now  stands,  regarding  Bank- 
rupts, there  seems  to  be  no  necessity  for  enumerating  the 

» Inrt.  4,  6,  40.  Nov.  135,  c.  1.  ^  Cod.  7,  71. 
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various  Acts  of  Parliament  which  have  been  from  time  to  time 
passed  respecting  them^  all  of  which  were  more  or  less  in 
operation  before  the  6  Geo.  4,  c.  16,  began  to  take  effect. 
They  were  no  less  than  twenty-one  in  number;  and  were  all 
repealed  by  the  first  section  of  th*at  statute^  beginning  with 
the  34  &  35  H.  8,  c.  4,  and  ending  with  the  6  G.  4,  c.  98. 
The  alterations  made  by  that  statute,  as  well  as  by  the  sub* 
sequent  statutes  of  1  &  2  W.  4,  c.  56,  and  5  &  6  Vict., 
c.  122,  in  the  law  of  Bankruptcy,  are  very  considerable, 
embracing  almost  every  branch  and  division  of  the  former 
Bankrupt  law.  Tlie  persons  liable  to  become  Bankrupt  are 
increased  in  number,  and  are  more  particularly  defined;  new 
modes  of  committing  an  act  of  Bankruptcy  are  specified; 
more  ample  powers  are  given  to  the  Lord  Chancellor;  a  neW 
tribunal,  in  Bankruptcy,  has  been  established  both  in  London 
and  the  country,  for  the  ostensible  purpose  of  saving  expense 
and  delay  to  all  the  parties  who  have  an  interest  in  the  Bank- 
rupt's property;  and  more  authority  is  given  to  the  Commis- 
sioners, both  with  respect  to  the  Bankrupt,  as  well  as  over 
other  persons  whom  it  may  be  necessaiy  to  examine  touching 
the  act  of  baokruptcy,  and  the  discovery  of  the  Bankrupt's 
property.  These,  and  various  other  alterations,  will  be  pointed 
out  in  the  following  pi^es,  according  to  the  order  in  which 
the  different  subject-matters  are  successively  disposed  of. 


CHAPTER  I. 

OF  THE  JURISDICTION  OF  THE   LORD  CHANCELLOR,   AND 
THE  COURT  OF   REVIEW, 

Sect.  1.  Of  the  gentral  Jurisdktion  of  the  Lord  ChancelUyi\ 

2.  Of  the  Jurisdiction  of  tlie  Court  of  Bevierv, 

3.  Of  the  Jurisdiction  over  the  Parties  to,  or  those 

who  come  in  under,  the  Fiat, 

4.  Over  those  ivho  are  Stran/fers  to  the  Mat. 


Section  I. 
Of  the  general  Jurisdiction  of  tlie  Lard  CJiancellor. 

Nature  and  origin  of  tlie  jurisdiction.']  With  respect  to 
the  nature  and  origin  of  the  lord  chancellor's  jurisdiction  in 
baDkruptcj;  the  matter  does  not  appear  to  be  involved  in 
quite  80  much  obscurity  and  mvstery  as  a  learned  writer 
on  the  subject  has  alleged  to  be  the  case.*  The  first  statute 
that  gave  liim  any  jurisdiction  was  the  34  &  35  H.  8,  c.  4, 
which  gave  also  equal  authority  to  the  lord  treasurer,  and 
other  great  officers  of  state ;  any  one  of  whom,  together  with 
two  members  of  the  privy  council,  or  the  two  cliief  justices 
of  eitLer  bench,  might  take  such  order  and  direction,  as  well 
with  the  body  as  the  property  of  the  bankrupt,  as  to  their 
wisdom  or  discretion  might  seem  fit.  But  ever  since  the 
13  Eliz.  c.  7,  which  conferred  upon  the  lord  chancellor  or 
lord  keeper  of  the  great  seal  the  exclusive  authority  to  issue 
a  commissimi  of  bankrupt,  the  great  seal  appears  to  have  been 
in  the  sole  and  entire  possession  of  all  jurisdiction  in  matters 
of  bankruptcy,  upon  which  it  determines  in  a  summary  way, 
and  from  its  decision  there  is  no  appeal.^  The  twelfth 
section  of  tlie  6  G.  4,  e.  16  (following  the  woi-ds  nearly  of 
the  13  Eliz.  c.  7),  also  gave  the  lord  cnancellor  power  to  issue 
a  commission  to  such  persons  as  to  him  should  seem  fit,  who 
were  to  take  the  SHme  order  and  direction,  both  with  the 

—  —    -         -  -■■•-■ 1 

*  2  Chrittian's  B.  L.  6.  1  V.  &  B.  211.      Ex  parte  Bfyanf, 

'  Ex  parte  Matthewt,  3  Atk.  816.     Ex  parte  HaU,  1  Rose,  13. 
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bankrupt's  person  and  estate,  as  was  specified  in  the  former 
statute ;  and  by  section  135,  if  there  was  no  lord  chancellor, 
then  all  powers  and  duties,  given  to  and  directed  to  be  per- 
formed by  him,  were  in  that  case  to  be  performed  and  exer- 
cised by  the  lord  keeper,  or  lords  commissioners,  of  the  great 
seal. 

To  every  person  (says  Sir  W.  Evans,  in  liis  letter  to  Sir 
Samuel  Romilly,  on  the  revision  of  the  Bankrupt  Laws),^ 
who  compares  tiie  very  few  jirovisions  in  the  statute-book 
respecting"  this  extensive  jurisdiction,  with  the  numerous  cases 
in  the  books  of  reports  upon  the  exercise  of  it ;  who  com- 
pares the  terms  in  which  the  authority  is  given,  with  the 
extent  to  wliich  it  is  carried ; — it  must  be  an  obvious  remark, 
that  never,  upon  so  narrow  a  basis,  was  there  erected  so  large 
a  superstructure  of  authority,  imdefined,  exclusive  and  wim- 
out  appeal.  But  a  considerable  part  of  this  authority,  as 
well,  indeed,  as  of  the  present  jurisdiction  exercised  by  courts 
of  equity  in  a  variety  of  subjects,  may  be  ti'aced  (as  that 
learned  writer  obser\^es)  to  the  principle,  that  every  court  ia 
conclusively  the  judge  of  its  own  contempts ;  and  therefore, 
when  any  authority  is  assumed,  and  the  disobedience  of  it 
is  treated  as  matter  of  contempt,  the  consequence  is,  an 
indirect  power  of  legislation,  which  no  other  triounal  is  com- 
petent to  control.  This  principle,  however,  which  in  ita 
nature  is  so  veiy  susceptible  of  abuse,  has  been  in  general! 
applied  to  beneficial  purposes ;  and  the  chancellor's  jurisdic- 
tion in  bankruptcy  appears  to  have  been  fully  recognised  by 
repeated  acts  of  the  legislature,  as  well  as  by  a  long  series  of 
judicial  decisions.^ 

It  has  been  remarked  by  Lord  Eldon,*  that  tlie  different 
statutes  relating  to  bankrupts  seem  to  have  been  framed  with 
a  view  to  the  authority  with  which  the  lord  chancellor  is 
entrusted  in  the  exercise  of  his  ordinary  jurisdiction ;  and  that* 
when  those  statutes  were  silent,  as  to  the  mode  of  compelling 

^  Pige  182.  diction  ezpretsly  given  by  statute. 

^  Mr.    CtiriBtian    (vol.    ii.  212,  But  though  this  influence  might 

2^6),  referred  great  part  of   the  operate  in  derogation  of  the  power 

chancellor's  jurisdiction  in  bank-  of  the  commissioners,  it  does  not 

niptcy  to  the  mere  influence  of  re-  seem  so  very  clear  how  it  could  in- 

commendation  and  advice*  and  the  crease  that  of  the  chancellor,  who, 

in^rect  control  which  he  possessed  before    he   was    enabled   by   the 

over  the  former  commissioners,  by  13  Eliz.  c.  7,  to  delegate  a  part  of 

means  of   his  patronage,  and  his  his  authority  to  the  commissioners, 

power  of  refusing  to  insert  their  wasclothedwith  more  ample  powers 

names  in  other  commissions :  this  by  the  preceding  statute  of  34  &  35 

the  ,  learned  author   consequently  H.  8,  which  the  statute  of  Elizabeth 

infers  to  be,  and  designates,  as  a  left  free  and  untouched, 

recommendatory  jurisdiction,asdis-  ^14  Ves.  451.   Ex  parte  Brad- 

tinguishedfrom  the  mandatory  juris-  ley,  1  Rose<  203,  204. 
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obedience  to  the  orders  that  mig^ht  be  necessary  for  canring 
their  provisions  into  effect,  the  practice  has  been  to  enforce 
it  by  the  general  jurisdiction  oi  the  court  of  Chancery,  with- 
out which  the  objects  of  a  commission  of  bankrupt  could  not 
in  many  cases  be  thoroughly  attained ;  and  thii$  practice,  he 
thoueht,  was  perfectly  consistent  with  the  intention  of  the 
iesimtinre,  in  giving  the  jurisdiction  it  has  done  to  the  chan- 
cer in  bankruptcy.  Indeed,  it  has  been  laid  down  in  many 
cases,  that  an  order  of  the  lord  chancellor  in  bankruptcy  is 
analogous,  tliough  not  equal,  to  a  decree  of  the  court  of 
chant^TT,^  and  that  he  is  not  liable  to  an  action  in  respect 
of  an  order  of  commitment  made  by  him  in  bankruptcy,  even 
though  such  order  maiy  have  been  irregular.^ 

The  whole  of  the  chancellor's  jurisdiction  in  bankruptcy, 
except  in  the  issuing  of  the  fiat,  and  in  matters  of  appeal, 
is  now,  as  we  shall  presently  see,  transferred  to  another  court ; 
aud  though  he  has  still  power  to  annul  a  fiat,  yet  he  has  no 
juri^sdiction  to  do  so  except  by  way  of  appeal.^ 


Section  II. 
Of  the  general  Jurisdiction  of  the  Court  of  Revierv, 

Before  we  proceed  further  in  our  remarks  as  to  the  juris- 
diction in  baxucruptcy,  it  will  be  proper  to  notice  some  of  the 
provisions  of  the  1  &  2  W.  4,  c.  50,  by  which  the  greater 
part  of  the  chancellor's  jurisdiction  was  transferred  to  an  en- 
tirely new-constituted  tribunal,  called  "  Tlie  Court  of  Review," 
which  originally  consisted  of  four  judges,  afterwards  reduced 
(by  tlie  6  &  G  W.  4,  c.  29,  s.  21)  to  tnree,  and  now  in  effect 
(by  the  5  <fe  6  Vict.  c.  122,  s.  64)  to  one,  who  still  however 
retains  the  title  of  "  the  chief  judge  of  that  court.'*  It  is 
deemed  to  be  a  court  of  law  and  equity,^  with  all  the 
rights,  incidents  and  privileges  of  a  court  of  record,*  as 
fiuly  as  the  same  are  exercised  by  any  of  the  courts  of  law 
at  Westminster ;  and  the  judges  of  tue  court  take  rank  and 
precedence^  next  after  the  judges  of  the  superior  courts. 

It  is  also  declared  to  have  superintendence  and  control  in 
all  matters  of  bankruptcy,'  and  to  have  power  to  hear  and 
determine  all  such  matters  in  bankruptcy,  as  were  usually 

I  FUmier  v.  Herbert,  2  Vet.  326.         «  1  ft  2  W.  4,  c.  56.  8.  1. 
Ex  pate  Cewan,  3  B.  ft  A.  129.  «  And  see  5  &  6  W.  4,  c.  29» 

'  Dkai    V.     Lord     Brougham,  s.  25. 
1  Mood,  ft  R.  309.  *  5  ft  6  Vict.  c.  122,  8.  6:). 

3  Ex  pftite  Stubhs,  3  Dea.  549,         '  Sect.  2. 
orenruliogex  parteiC^«,3D.  ft  C.263. 
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broufflit,  by  petition  or  otlierwise,  before  the  lord  chancellor^ 
whether  such  matters  may  have  arisen  in  the  court  of  Bank- 
ruptcy, or  elsewhere.  AU  these  matters  are  directed  to  be 
brought  on  by  way  of  petition,^  motion,  or  special  case, 
subject  to  an  appeal  to  the  lord  chancellor,  on  matters  of  law 
ana  equity,  or  on  the  refusal  or  admission  of  evidence  only ; 
which  appeal  must  be  on  a  sjiecial  case,  except  the  lord  chan* 
cellor  shall  otherwise  direct  j  tmd  the  special  case  is  required 
to  be  approved  and  certified  by  one  of  the  judges  of  the 
court,  whose  detennination  on  the  settlement  of  such  case  is 
declared  to  be  final  and  conclusive. 

The  court  is  also  empowered  to  direct  any  issue-  of  fact 
arising  therein  to  be  tried  either  before  one  ot*  the  judges  of 
the  court,  or  before  a  judge  of  assize ;  and  may  issue  pro- 
cess to  compel  the  attendance  of  juroi-s  and  witnesses,  and  to 
enforce  the  orders  and  decrees  of  the  court,  and  to  that  end 
to  exercise  all  the  powers  vested  for  such  purposes  in  any  of 
the  courts  at  Westminster.  All  costs  of  suit^  also  between 
party  and  party  in  the  coui-t  are  declared  to  be  in  its  discre- 
tion, and  to  be  taxable  by  a  master  in  chancery ;  but  by  the 
subsequent  enactment  of  3  &  4  W.  4,  c.  47,  such  costs  are 
now  tiucable  by  one  of  the  registrars  or  deputy-registrars  of 
the  court.  The  judges  of  the  court,  with  tlie  consent  of  the 
lord  chancellor,  are  authorized  from  time  to  time  to  make 
general  rules  and  orders^  for  regulating  the  practice  of  the 
court  of  Bankruptcy,  the  sittings  of  tlie  judges  and  com- 
missioners, and  the  conduct  of  the  other  ofiicers  and  the  prac- 
titioners. And  in  all  cases  wliere  power  is  given  to  any 
one  of  the  commissioners  to  act,  it  may  be  in  like  manner 
exercised,^  by  the  chief  judge,  or  any  other  judee  of  the 
court  of  review,  as  occasion  may  require.  The  jua«;es  were 
likewise  empoweretl  to  cause  to  be  made  a  seal^  of  the 
court,  and  to  cause  to  be  sealed  therewith  all  such  proceed- 
ings and  documents  as  should  be  i-ecjuired  to  be  sealed. 

On  every  apj)eal  to  the  court  of  review  touching  any  de-^ 
cision  in  matter  of  law  upon  the  whole  merits  of  any  proof 

^  Sect.  3.  the  lord  chancellor.  It  seems  there- 

^  Sect.  4.  fore,  an  extraordinary  anomaly,  after 

*  Sect.  5.  the  power  thus  given  to  it,  that  the 

^  Sect.  11.    And  see  Appendix,  11th  section  should  prevent  it  from 

vol.    2.     The  intent  of  the  Act,  making  any  rule  or  order  to  reguUte 

as  appears  from  the  1st  and  2nd  its  own  practice,  its  own  sittings,  or 

sections,  was  to   transfer  all  the  the  conduct  of  its  own  officen» 

former  jurisdiction  in  bankruptcy  except  with  the  consent  of  the  lord 

to  the  court  of  review,  except  the  chancellor, 

mere  issuing  or  annulling  of  the  *  Sect.  21. 

fiat,  subject  to  an  appeal  only  to  '  Sect.  28. 
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tf  debtj^  the  order  of  the  court  is  final  and  conclusive, 
miless  an  appeal  to  the  lord  chancellor  be  lodged  within  one 
month  from  such  detennination. 

After  any  issue  authorized  by  the  act  shall  be  tried,  a  new 
trial  ^  may  be  moved  in  the  court  of  review,  which  is  to  be 
granted  or  refiised  according  to  the  rules  of  the  common  law, 
and  the  practice  of  the  courts  of  Westminster. 

The  court  also  has  power  to  remove  any  assignee*  of  the 
bankrupt's  estate ;  which  order  is  not  subject  to  any  review 
by  the  lord  chancellor,  or  otherwise ;  and  if  the  assignees 
agree  to  refer  any  matter  to  arbitration,  the  aOTcement  of 
rfierence  may  be  made  a  rule  of  the  court  of  Bankruptcy, 
and  thereupon  all  such  rights  and  remedies  will  accrue,  as 
upon  any  submission  of  reference  made  a  rule  of  any  other 
court  of  record.* 

No  judge  or  other  officer  of  the  court  is  capable  of  being 
a  member  of  the  House  of  Commons.^ 

Appeal  to  the  House  of  Lords.]  In  case  the  lord  chaii- 
ceDor  shall  deem  any  matter  of  law  or  equity,  brourfit  before 
him  by  -way  of  appeal  from  the  court  of  review,  to  oe  of  suf- 
ficient difficulty  or  importance  to  require  the  direction  of  the 
House  of  Loros,  or  in  case  both  parties  in  any  proceeding 
before  the  court  of  review  shall  desire  that  any  such  matter 
may  "be  determined  in  the  "first  instance  by  the  House 
of  Lords,  and  not  by  the  lord  chancellor,  then  the  lord  chan- 
ceDor^  or  the  court  of  review,  may  direct  the  whole  facts 
whereupon  such  question  of  law  or  equity  shall  arise,  to  be  stated 
in  the  lorm  of  a  petition  of  appeal  to  the  House  of  Lords, 
and  the  party  appealing  may  carry  such  appeal  to  the  House 
in  like  manner  as  other  appeals.  Such  appeals,  however, 
from  the  lord  chancellor  must  be  confined,  in  matter  of  fact, 
to  setting  forth  the  special  case  brought  up  to  the  lord  chan- 
cellor from  the  court  of  review,  and  in  cases  of  appeal  from 
the  court  of  review,  to  setting  forth  a  special  case,  to  be 
approved  and  certified  in  the  same  manner  as  on  an  appeal 
to  the  lord  chancellor,  and  to  such  argument  on  the  point  of 
law  as  the  parties  may  be  advised  to  state. 

Jurisdiction  over  the  eomyni^^ners.]  By  5  &  G  W.  4, 
c.  29,  8.  25,  every  contempt  of  a  commissioner  sitting  alone, 
and  acting  in  execution  of  the  duties  imposed  upon  him  as 
such  commissioner,  is  cognizable  by  the  coiui;  of  review,  to 

>  I  &  2  W.  4,  c.  56,  •.  32.    And         •'»  Sect  36. 
see  poit ;  " Proof  of  debt/'  *  Sect.  43. 

»  Sect.33.  *  1  &  2  W.  4,  c.  56,  s.  60. 
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which  the  same  may  be  referred  by  any  such  commissioner, 
and  the  court  has  full  power  to  deal  with  the  same  as  a  con- 
tempt of  the  court  of  review. 

Tlie  court  can  reverse  the  decision  of  a  subdivision  court 
on  a  matter  of  fact  a.H  to  expunging;  a  proof,  notwithstanding 
the  provision  of  tiie  1  «fe  2  W.  4,  c.  56,  s.  t30 ;  for  that  sec- 
tion is  confined  to  the  examination  of  the  bankrupt,  and  to 
a  proof  of  debt,  not  to  expunging  a  proof.^ 

The  court  has  jurisdiction  also  to  make  an  order  of  refer- 
ence to  any  commissioner  acting  in  the  prosecution  of  a  fiat, 
to  inquire  into  any  matter  relatrng*  to  the  bankruptcy,  and  to 
report  the  result  of  his  inquiries  lor  the  consideration  of  the 
court.- 

Annulling  tlte  ^fiat,"]  The  court  of  review  also  has  juris- 
diction to  entertain  a  petition  to  make  an  order  for  annulling 
the  fiat ;  for,  although  the  17th  section  of  the  1  &  2  W.  ^ 
c.  56  authorizes  the  lord  chancellor  to  rescind  or  annul  the 
fiat  for  any  cause  he  may  think  fit,  yet  this  provision  does 
not  give  mm  jurisdiction  to  do  so,  except  by  way  of  appeal^ 
after  a  petition  for  annulling  has  been  iieard  and  disposed  of 
])y  the  court  of  review.  Indeed,  after  the  powers  given  to  the 
court  of  review  by  the  2nd  section  of  the  act,  and  no  excep* 
tion  as  to  those  powers  in  favor  of  questions  respecting  the 
fiat,  it  cannot  be  supposed  that  the  act  intended  to  reserve 
to  the  lord  chancellor  any  jurisdiction  over  all  such  questions; 
more  especially  as  petitions  for  siiperseding  commissions 
(constituted  so  large  a  part  of  the  business  in  bankruptcy, 
which  it  was  the  intention  of  the  act  to  transfer  to  the  court 
of  review.^ 

Section  III. 

Of  the  Jurisdiction  over  tlu  Parties  to,  or  those  7vho  conie  in 
under,  tlu  Fiat. 

Before  the  passing  of  the  Bankruptcy  Court  Act,  the 
summary  juriscQction  of  the  lord  chancellor  in  bankruptcy 
was  confined  strictly  to  transactions  relating  to  the  bank- 
ruptcy ;  that  is  to  say,  to  those  arising  between  the  banJtruptf 
ar  the  assignees,  and  the  creditors  who  had  come  m  under 

>  Ex  parte  Baldwin,  1  M.  &A.  'Ex  parte  Stubbs,  3  Dea.  549, 

615.  ovemiling  ex  parte  Keyt^  3  D.  &  C. 

^  Ex  parte   Steward,  3   M.  D.  263.    And  see  Re  Chambers,  4  D. 

&  D.  405.    And  see  ex  parte  Ro^e^  &  C.  578. 
2  Den.  421. 
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the  commisdion.  The  lord  chancellor^  therefore^  sitting  in 
bankruptcy,  could  not,  upon  petition,  adjust  any  demands  that 
one  assignee  might  set  up  against  another,  concerning  a  private 
ugreepient  between  themselves,  and  not  affecting  the  rest  of 
the  creditor*.^  Neither  could  he  compel  the  assignees  to 
perform  an  agreement  respecting  a  distribution  of  the  bank- 
rupt's property  under  a  composition  deed.^  So,  in  a  sub- 
sequent case  it  was  determmed  that  the  court  of  review  had 
no  jurisdiction  to  compel  a  specific  performance  by  the  assig- 
nees of  an  agreement  entered  into  by  the  banknipt,  before 
his  bankruptcy,  to  take  a  lease  iipon  certain  terms.^  And, 
though  in  another  case  it  was  held,  that,  upon  the  sale  of  tlie 
bankrupt's  mortgaged  property  under  the  general  order,  the 
court  had  jurisdiction  to  enforce  a  specific  performance  of  the 
contract  by*  the  purchaser,  yet  in  a  subsequent  case  it  was 
decided,  ttat  the  court  of  review  had  no  such  jurisdiction.* 
Where  certain  parties  were  ordered  to  pay  costs  in  bank- 
ruptcy, and  some  of  them  paid  the  whole  cost*,  it  was  held, 
that  the  chancellor  had  no  jurisdiction  in  bankruptcy  to 
iirder  eontribution  from  the  rest  of  the  parties, — ^that  being  a 
({uestion  altogether  collateral  to  the  bankruptcy,  and  the 
proper  subject  of  an  action  at  law,  or  a  bill  in  equity  for  an 
aj)portionment.*  And  where  the  bankrupt  had  (feiwsited 
with  A.  the  title-deeds  of  premises  which  he  had  previously 
mortgaged  to  R,  &  Co.,  and  after  the  bankruptcy  it  was  agreed 
between  R.  &  Co.,  A.,  and  the  assignees,  tliat  the  assignees 
i«hoiild  sell  the  premises,  and  apply  the  proceeds  in  payment 
of  R.  and  Co.  and  A. ;  and  the  solicitor  of  the  bankrupt 
claimed  a  lien,  on  petition,  by  deposit  of  the  title-deeds  prior 
to  A. ;  it  was  held,  that  there  was  no  jurisdiction  in  bank- 
ruptcy to  determine  the  priority  of  this  lien,  as  it  was  a  ques- 
tion in  which  the  estate  of  the  banknipt  had  no  interest ;  it 
being  quite  immaterial  to  the  general  creditors,  whether  the 
surplus  produce  of  the  property  mortgaged  was  applied  to  pay^ 
the  particular  debt  of  A.,  or  tne  particular  debt  of  the  peti- 
tioner ;  and  it  was  also  held  in  tins  case,  that  A.  was  not 
precluded  from  objecting  to  the  jurisdiction,  by  filing  affidavits 
as  to  the  merits.^  But  where  there  has  been  an  abuse  in  the 
execution  of  an  order  made  for  the  sale  of  property  under  an 

^  Per  Lord  Hardwicke,  in  mat-  C.  461,  confirming  Ex  parte  Stde- 

ter  of  Karl  of  Uicl^iad,  I  Atk.  88.  botham,  3  D.  &  C.  818,  and  4  D.  & 

2  Ex  parte  Batfit,  12  Ves.  15.  C.  693. 

3  Ex  parte  Lucas,   3    D.  &  C.  *  Ex  parte  CuitM,  3  Dea.  242. 
144.  And  see  ReMoidef,  2  MoUoy.  «  Ex  parte  JfUnishurst,   1  G.  & 
454,  where  a  ain&Har  point  was  de-  J.  4. 

cided  by  Lord  Manners.  '  £z   parte   AUrnn,  I  G.  &  J. 

*  Ex  parte  Barrington,  4  D.  &     210. 
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equitable  mortgage,  tlie  court  of  review  has  jurisdiction  to 
entertain  a  petition  complaining  of  such  abuse,  provided  it  is 
the  petition  of  a  creditor,  or  party  interested  in  the  bankrupt's 
property,  and  who  also  is  a  party  aggrieved.^  Any  thing, 
however,  that  it  was  necessary  for  the  chancellor  to  decide, 
in  order  to  the  question  of  proof  of  debts  under  the  commis- 
sion, was  held  to  giv^  him  jurisdiction.^ 

The  lord  chancellor  had  power  also,  when  difficult  questions 
of  law  were  found  to  be  involved  in  a  petition  in  bankruptcy, 
to  send  a  case  for  the  opinion  of  a  court  of  law ;  or,  if  a  diA- 
cult  question  of  fact  occurred,  then  to  direct  an  issue  to  try 
any  litigated  point  between  the  parties,  or  an  action  to  be 
brought  by  one  against  the  other.^  So,  he  might  in  a  mat- 
ter of  importance  direct  a  bill  in  chancery  to  be  filed,  in  order 
to  ascertain  whether  a  debt  was  due  or  not;^  for,  though 
he  had  no  more  power  on  a  bill,  than  on  a  petition,  yet,  in 
some  cases,  it  was  thought  better  that  questions  of  importance 
requiring  solemn  discussion  should  be  brought  before  tlie  court 
by  way  of  bill ;  there  being  an  appeal  from  his  decision  in 
this  form  of  proceeding  to  the  House  of  Lords,  which  there 
was  not  then  in  proceedings  in  bankruptcy.* 

The  jurisdiction  of  the  lord  chancellor  in  bankruptcy  was 
held  to  be  both  leg-al  and  equitable,^  arising  more  from  long 
practice,  perhaps,  than  from  any  precise  authority  on  the 
subject ;  and  his  determinations  were  guided,  not  as  Lord 
Hardwicke  once  said,  by  way  of  analogy  to  the  usual  and 
ordinary  proceedings  of  the  court  of  chanceiy/  but  by 
certain  established  rules  and  principles  of  equity,' which  haii 
been  adopted  in  ])roceeding8  in  bankruptcy,  and  were  deduced 
from  the  powers  that  haa  been  from  time  to  time  vested  in 
him  by  the  l^islature.  The  whole  of  the  proceedings  in 
bankruptcy  begin  in  transactions  upon  oath ;  the  tradinof, 
the  debt,  the  act  of  bankruptcy,  and  tlie  subsequent  proceed- 
ings, are  always  originally  on  affidavit ;  and  it  is  alwavs  in 
the  discretion  of  the  court,  upon  directing  an  issue,  to  direct 
the  petitioning  creditor,  or  the  bankrupt,  or  any  other  party 
to  the  petition,  to  be  or  not  to  be  examined,  upon  oath.^ 

^  Ex  parte  Columlnne,  2  M.  D.         ^  JEx    parte   Deicdney,   15  Veft. 

&D.  24.  496.     Ex  parte  Hanton,  12   Ves. 

3  Ex  parte  Rmvton,  I  Rose,  19.  34S.   Ex  p^rte  RtdlTey,  19  Ves.  469. 

'  Ex  parte  CoitreU,  Cowp.  742.  Ex  parte  Hilton,  1  Jac.  &  W.470. 
Ex  parte  GuUton,  1  Atk.  139.  '  Ex  parte    Mathetcs,    3    Atk. 

*  Clarke  v.  Capron,  2  Ves.  jun.  817. 
'666.  ^  Ex  parte  HeytDood,  1  Hose,  45 ; 

'  Bromley  v.  Goodere,  I  Atk.  76.  and  see  Ex  parte  Smith,  19  Ves. 

Bankey  v.  Garratt,  1  C.  B.  L.  2.  473. 
Curtis  Y.  Ashton,  ibid. 
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The  chancellor  had  jurisdiction  to  control  the  conduct  of 
the  commissioners  in  nil  matters^  where  the  le^slature  had 
fixed  no  certain  time  for  acts  to  be  done  by  them  ;  he  had, 
therefore,  power  to  suspend  the  execution  of  the  assignment 
after  assignees  had  been  chosen  ;  and  he  had  also  power  to^ 
remove  the  persons  nominated  by  the  creditors  as  assisneesi 
even  before  the  assignment  was  executed.^  But  though 
an  appeal,  generally  speaking,  lay  in  all  matters  of  baiJc- 
TMptcj  from  the  determination  of  the  commissioners  to  the 
lorid  chancellor,  by  petition,^  yet  if  the  commissioners  com* 
mitted  a  bankrupt  for  not  answering  to  their  satisfaction,  the 
lord  chancellor,  it  has  been  held,  could  not  upon  a  summary 
appUcation,  sitting  in  hankruptcify  discharge  him ;  but  that 
the  proper  mode  of  proceeding  was  by  haSeas  corpus,  which 
writ  the  chancellor  has  authority  to  issue  in  the  vacation 
time,^  and  upon  the  return  to  which  he  could  then,  not 
under  the  bankrupt  law,  but  as  a  law-officer,  review  the  con- 
duct of  the  commissioners,  the  same  as  any  other  judge.^ 
The  chancellor  had  also  no  authority  to  compel  the  conraiis- 
Bioners  to  declare  a  party  a  bankrupt,  but  could  only  order 
them  to  proceed  in  their  judgment.*  And  though  he  might 
order  a  mil  to  be  filed  for  certain  purposes  in  bankruptcy,, 
vet,  upon,  a  bill  filed  by  the  assignees  against  a  creditor  to 
We  tlie  proof  of  hl«»  debt  expunged,  the  cnancellor  could  not, 
in  this  mode  of  proceeding,  reverse  the  order  of  the  commis- 
sioners ;  the  proper  course  being,  not  by  a  suit  in  chancery, 
but  bv  petition  to  the  chancdlor  sitting  in  bankruptcy.^ 
80,  wliere  a  bill  was  filed  against  bankrupts  and  their  assig- 
nees, questioning  the  validity  of  the  commission,  and  praying 
an  account, — or,  if  the  commission  was  le^al,  foi*  leave  to 
prove  what  should  appear  to  be  due  under  tne  bankruptcy, — 
It  was  for  the  same  reason  held  bad  on  general  demurrer.^ 
And  so  abo  a  bill  by  a«»signees  a^inst  a  bankrupt,  to  restrain 
him  from  further  proceedmgs  at  law  to  impeacn  the  validity 
of  tlie  commission,  was  heul  equally  untenable.®  But  Loii 
Eldon,  in  a  subsequent  case,  dismissed  a  petition  to  this  effect, 

^  Ex  parte  Shmff,  1  G.  &  J.  127.  termined  the  commitment  of  the 

*  Bnmley  ▼.  Qaodert,  1  Atk.  77.  commissioners    to    be    jtistiflable. 

'  Crowley* $  case.  Buck.  264.  £x  parte  lAngood,  1  Atk.  242.  And 

^  Ex  parte  King,   U  Ves.  425.  see  further  the  author's  note  to  the 

Lord  Hard^cke,  however,  leaned  case  of  ex  parte  James,  3  Deac. 

to  a  different  opinion  upon  this  524. 

question,    and  said,   that  lie   re-         *  Ex  parte  Portn,  Buck.  .^10.' 

membered  a   similar  case    before         *  Clarke  v.  Capron,  2  Ves.  666. 

Lord    Chancellor   King   in    bank*         '  BaiUy  v.  Vincent,  5  Mad.  48. 

Tupicy,   who,  after  he  had  taken         *  Kirkpatrick  v.  Dennett,  1  G.  ft 

some  time  to   consider  of  it,  de-  J.  300. 
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^nd  said  tliat  the  ouly  remedy  was  by  bill.^  In  a  more 
i*ecent  case,  however,  where  the  bankrupt  had  acquiet$ced  in 
the  commLssioUy  Lord  Lyiidhurst,  upon  such  a  petition, 
restrained  the  bankrupt  from  proceeding  at  kw.^  And  an 
injunction  also  will  be  panted,  on  petition,  to  restrain  assig- 
nees from  proceeding  m  an  action,  where  they  have  not  an 
equitable  as  well  a^i  a  legal  right.^ 

The  lord  chancellor  had  no  jurisdiction  to  interfere  in  a 
proceeding  before  a  judge  of  oyer  and  terminer.  He  could 
not,  therefore,  upon  a  petition  in  bankruptcy,  order  the  soli- 
citor to  the  commission  to  pay  costs  for  not  attending  to  give 
evidence  on  the  tiial  of  an  indictment  against  the  bankrupt, 
by  reason  of  which  the  bankrupt  was  acquitted ;  the  remedy 
being  by  indictment  or  information  against  the  soUcitor  for 
such  neglect  of  duty."* 

Neither  had  any  other  coui*t  power  to  review  a  final  order 
made  by  the  lord  chancellor  in  any  matter  of  bankruptcy. 
The  comi;  of  Queen's  Bench  therefore,  had  no  authority  to 
direct  a  prohibition  to  the  chancellor  sitting  in  bankruptcy.* 
In  one  case,  indeed,  before  Lord  Redesdale,  he  would  not 
«ven  permit  costs  awarded  in  bankruptcy  to  be  made  the  sub* 
ject  of  an  action  at  law;^  but  there  is  some  doubt  as  to  the 
correctness  of  this  decision.^ 

The  lord  chancellor  had  no  jurisdiction,  upon  a  petition  in 
bankruptcy  J  to  appoint  a  receiver  of  any  part  of  the  bank- 
rupt's property ;  for,  except  in  the  case  of  idiots  and  lunatics, 
he  has  no  sucn  power,  unless  a  cause  is  depending.  If  any. 
person,  therefore,  claims  mi  interest  in  the  bankiiipt's  pro- 
perty, and  wishes  to  have  a  receiver  appointed,  the  proper 
mode  is  to  file  a  short  bill  for  that  purpose.^  i^'either  had 
the  chancellor  any  jurisdiction  in  bankruptcy  to  oixler  an 
infant  Iieir  of  a  deceased  assignee,  to  convey  (as  an  in£mt 
trustee)  the  estates  vested  in  Imn  by  the  decease  of  lus  ances- 
tor ;  for  the  petition  in  such  a  case  ought  to  have  been  to  the 
chancellor  generally,  imder  the  statute  7  Ann.  c.  19,  and  not 
to  him  as  sittiug  in  bankruptcy.^  Neither  was  there 
any  jurisdiction  in  bankruptcy  to  direct  that  the  i^ersonal 

>  £z  parte   Glauop,  2  G.  &  J.        'Ex  parte  Cowan,  3  B.  &  A. 

268.  123. 

^Ez    parte   Leigh,   2   G.  &  J.         «'ln  le  DiUon,  1    Sdi.  &  Lef. 

332.    And  see  £z  parte  Davy,  1  AT.  110. 
fc  A.  290.  4  D.  &  C.332.  7  per  Lord  EUenboroagh,  2  M. 

'  £z  parte    Booth,  4  D.  ft  C.  &  S.  439. 
211.  s  Ex  parte  Tapper,  1  Rose,  179. 

^  Ex    parte    BoUiday,    I  Atk.  Ex  parte  Whitfield,  2  Atk.  315. 
239»  '  Ex    parte    Beddam,   I    Rose, 

310.    Ex  parte  KirA,  Buck.  478. 
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representative  of  a  deceased  assignee  should  account  for 
the  personal  estate  of  the  bankrupt  in  his  hands^  even 
though  he  should  admit  assets.^  So,  the  court  of  review  has 
no  jurif^diction,  under  a  fiat  against  a  bankinipt  executor, 
to  order  a  fund  in  court  to  be  distributed  amongst  the 
creditors  of  the  testator  to  whose  estate  the  fund  belonged  ; 
the  proper  proceeding  being  by  bill  in  equity  for  the  dis- 
tribution of  assets.^ 

The  lord  chancellor  however  had  jurisdiction,  upon  a  sum- 
mary application  in  bankruptcy,  to  order  the  assignees  to 
pay  the  meuengtr  his  bill  of  fees  and  expenses  under  the  com- 
mission ;  and  this  notwithstanding,  even  afiber  a  final  divi- 
dend.^ So,  with  respect  to  the  solicitor's  biU  of  fees  up  to 
the  choice  of  assignees,  the  chancellor  had  in  that  case  also 
yathority,  upon  petition,  to  make  an  order  upon  the  petitioning 
creditor  for  the  payment  of  it  ;^  but  not  in  this  case,  if  there 
were  no  assets.^  But  the  court  of  review  has  no  jurisdiction 
to  order  the  executor  of  a  deceased  solicitor  to  pay  the 
CQ^s  of  taodng  the  solicitor's  bill,  nor  to  order  the  executor 
to  refund  the  balance  found  due  from  the  deceased  solicitor^ 
if  the  executor  does  not  admit  assets.^ 

When  any  stock  is  standing  in  the  bankrupt's  name  as 
trustee,  the  lord  chancellor  liad,  by  the  77th  section  of  the 
0  Geo.  4,  c  16,  power  to  order  the  assignees,  or  any  other 
person,  whose  consent  was  necessair,  to  transfer  such  stock  to 
such  person  as  the  chancellor  should  think  fit. 

The  jurisdiction  of  the  lord  chancellor  in  bankruptcy  was 
not  determined  by  the  superseding  of  the  commission,  as  to 
any  act  previouMy  done  under  it;  for  whatever  had  beett 
done  in  tne  bankruptcy  might  be  undone  hy  petition.  There- 
fore a  petition  would  lie  on  behalf  of  a  purchaser  of  the 
estates  put  up  to  sale  by  the  a.ssignees,  for  the  repayment  of 
the  deposit,  even  after  the  commission  was  superseded ;' 
or,  a  petition  by  the  messenger  to  order  the  petitioning  cre- 
ditor to  pay  him  his  costs  oefore  the  choice  of  assiffnees.^ 
So,  the  krd  chancellor  might  order  the  messenger,  who  had 
possessed  himself  of  property  of  the  bankrupt  under  a  super** 
seded  commission,  to  account  for  the  same  to  the  assignees 
under  a  subsequent   subsisting    commission.^      He  might 

'  Ex  parte  Cupice,  Mont.  Sc  M.         *  Buck.  475. 

281.  ^  Ex  parte  Spackman,  3  M.  & 

'  Ex    pule    WiUiamt,  3    Dea.     A.  135. 

376.  ^  Ex  parte  Fectw,  Buck.  428. 

'  Ex   parte    Hartopp,  I    Rose,         "  Ex  parte  Johnton,  1  G,  &  J, 

4S0.  23. 

*  1  Rose,  450.  *  Ex  parte  Shaw,  2  G.  &  J.  73, 
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also  at  any  time  order  the  production  and  deposit  of  the  pro- 
ceedings, which  were  taken  under  the  commission  before  it 
was  superseded.^  The  greatest  injustice,  indeed,  would 
have  resulted  from  holding,  tliat  the  jurisdiction  of  the  lord 
chancellor  •  was  confined  to  the  period  during  which  the 
commission  subsisted;  for  then,  a  person  ogamst  whom  a 
conunission  was  found  not  to  be  sustainable,  and  whose  whole 
property  might  have  been  taken  from  him  by  colour  of  it, 
must  either  have  brought  an  action  at  law,  in  which  he 
might  have  lost  half  the  value  for  want  of  proof,  or  have 
gone  through  the  slow  process  of  a  bill  in  equity  for  discover^'* 
and  relief.  A  petition  in  bankruptcy  is  festintim  reniedinm, 
and  contributes  not  less  to  the  saving  of  expense,  than  to  the 
saving  of  time.  But,  as  the  proceeding  under  the  commission 
operated  by  way  of  sudden  seisnire  of  property  belonging-, 
or  supposed  to  belong,  to  a  bankrupt,  a  process  so  speeoy 
and  summary  required  to  be  controlled  uy  a  speedy  anU 
summary  course  of  relief.* 

Where,  however,  a  petition  by  an  assignee,  under  a  second 
commission,  prayed  that  the  petitioning  creditor  under  a  prior 
commission  (which  was  abandoned),  who  had  received  a  sum 
of  money  from  the  bankrupt,  on  condition  of  not  proceeding 
with  such  commission,  might  refund  the  money  so  received  j 
the  vice-chancellor  decided  that  the  court  had  not  juris- 
diction.* 

In  fine,  the  lord  chancellor  possessing,  as  he  did,  fidl  and 
perfect  power  to  make  any  order  whatever  which  he  thought 
necessary  and  expedient  for  the  better  distribution  of  the 
bankrupt's  effects,  all  parties  concerned  in  the  working  the 
commission,  who  had  either  already  availed  themselves  of 
any  benefit  resulting  fix)m  it,  or  who  had  cotne  in  under  it  in 
any  way  by  jn'oofj  petition,  or  othemnse,  with  an  intention 
to  avail  themselves  of  any  benefit  expected  from  it,  were 
bound,  as  any  party  in  a  cause  would  oe,  to  submit  to  any 
such  order. 

The  above  observations,  as  well  fts  those  in  the  following 
section,  which  apply  to  the  jurisdiction  possessed  by  the  lord 

^  Ex  parte  Bemal,  1 1  Ves.  558.  atsignees  to  their  action  at  law  to 

£z  parte   Warren,    1   Rose,  276.  compel  the  creditor  to  refund,  is  a 

19  Ves.  162.  point  which  does  not  seem  to  have 

'  £x  parte   Cowan,  3  B.  &  A.  been    satisfactorily   settled,  there 

l23.  having  been  two  contrary  decisions 

'  Ex  parte  Marshall,  2  G.  &  J.  on  the  subject ;  Ex  parte  Dimmock, 

53.     "Whether  the  chancellor  bad  2G.&  J.261 ;  ExparteMarxAo/l.td. 

Such  a  jurisdiction,  or  whether  he  265.  The  8th  section  of  the  6  G.  4, 

had  only  jurisdiction  to  declare  the  c.  16,  however,  seems  to  be  in 
debt  to  be  forfeited,  leaving  the  .  favour  of  the  jurisdiction. 
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chancellor  before  the  Bankruptcy  Court  Act,  apply  now,  of 
course,  to  the  court  of  review,  which  is  declared  by  that  act  to 
have  superintendence  and  control  in  all  matters  ofbankruptcy, 
and  also  to  have  the  same  jurisdiction  in  all  such  matters 
as  were  brought  by  petition,  or  otherwise,  before  the  lord 
chancellor.^ 

Section  IV. 

Of'  the  Jurisdiction  over  those  7vh€  are  Stranger's  to  the  Fiat. 

It  is  not  verj'  easy  to  reconcile  some  of  the  decisions 
under  this  head ;  but  it  is  apprehended  that  all  difficulties, 
as  to  the  jurisdiction  in  bankruptcy  over  strangers  to  the  fiat, 
may  be  removed,  by  attending  to  a  plain  line  of  distinction 
that  was  very  clearly  drawn  by  Lord  Eldon  in  expressing 
himself  upon  this  subject.  If  a  person  claims  nothing  under 
thejiaty  ttien  he  cannot  f>e  brought  by  the  assignees  before 
the  court  of  review  on  a  petition  in  bankruptcy,  notwith- 
standing the  assignees  may  allege,  that  he  has  money  belong* 
ing  to  tlie  bankrupt  in  his  hands,  or  that  he  claims  under  a 
fraudulent  conveyance;  the  proper  course  being  in  such  a 
case  to  brin^  an  action,  or  file  a  bill,^  for  the  recovery  of 
it.  If,  on  tne  contrar}',  he  comes  in  of  his  anrn  accord  to 
avail  himself  of  the  jurisdiction  in  any  matter  relating  to 
the  bankruptcy,  he  must  then  submit  to  it  in  all  respects, 
and  the  court  will  enforce  its  order  against  him.^  And 
though  there  may  be  a  diihculty  as  to  the  jurisdiction,  when 
a  creditor,  who  is  a  stranger  to  the  fiat,  merely  applies  to 
have  the  fiat,  or  the  certificate,  removed  out  of  the  way  of 
his  proceeding  at  law  against  the  bankrupt;  yet,  when" the 
creoitor  goes  further,  and  prays  an  inquiry  into  circum- 
stances impeaching  the  validity  of  the  fiat,  with  a  view  to 
annul  it, — or,  in  case  the  fiat  should  not  be  annulled  or  super* 
aededf  that  there  may  be  a  new  choice  of  assignees,  and  that 
he  may  be  admitted  to  prove, — it  is  then  clear  that  he  brings 
himself  within  the  jurisdiction.^  Whenever  a  party,  also, 
though  a  stranger  to  the  fiat,  applies  for  and  obtains 
any  order  in  bankruptcy,  he  brings  himself  within  the  juris- 
diction.*     And  it    seems    to    follow,  that  when  he  only 

1  1  &  2  W.  4,  c.  56,  s.  2.  *  Ex.  parte  H'ardenburgh,  1  Rose» 

^  Ex  parte    Bacon,    2    MoHoy,  206. 

441.  ^  Ez  parte  Bosannet,    I  Rose, 

*  Ex  parte  Pea$e,  1  Rose,  242.  181.    Ex  parte  Pease,  ibid.  242. 

19  Vet.  25.  £x  parte  HaU,  I  Rose,  19  Yes.  25. 
13. 
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petitions  for  any  relief  relating  to  tlie  proceedings  under  the 
uankniptcy,  he,  hy  the  very  circumfitance  of  petitioning, 
submits  himself  to  the  jurisdiction.  But  the  mere  filing 
an  affidavit  is  not  a  waiver  of  any  objection  to  tlie  juria- 
tliction.^ 

It  has  been  detennined,  however,  that  where  the  mes- 
senger under  a  commission  took  possession  of  goods,  as  the 
property  of  the  baulcrupt,  the  chancellor  had,  generally 
speaking,  no  jurLsdictiou  to  order  the  gx)ods  to  be  delivered 
up  to  a  party,  merely  claiming  them  as  his  own,  without 
first  dii*ectinff  an  issue  to  try  that  fact.^  Though  in  a 
clear  case  oi  property,  or  a  very  flagrant  case  of  seizure, 
there  is  no  doubt  that  the  chancellor  had  jurisdiction  to 
order  such  restitution  by  the  messenger,  or  the  assignees ; 
for,  the  authority  which  was  vested  in  liim  by  the  statute  to 
take  order  for  the  disiK)sition  of  the  bankrupts  effects,  gi^'ing 
him  general  jurisdiction  over  the  assignees,  it  does  not  seem 
that  lie  would  have  overstepped  that  authority,  when  he 
ordered  them  to  restore  property,  which  they  were  clearly 
not  entitled  to  retain.  And  it  was  u|)on  this  principle,  that 
he  inviiriably  ordered  short  bills  ^  to  be  delivered  up  to  the 
owner  of  them,  in  the  case  of  a  banker's  bankruptcy,  after 
they  had  been  seized  by  the  messenger  as  the  property  of 
the  bankrupt.^  JSo,  where  a  party,  whose  propei-ty  was 
wrongfully  seized  under  a  commission,  established  his  interest 
on  the  trial  of  an  issue  at  law,  the  lord  chancellor  had  then 
power,  not  only  to  order  restitution  of  the  property,  or  its 
value,  but  also  to  order  the  assignees  to  compensate  the 
party  for  the  damages  which  he  had  sustained  by  the  seizure 
of  the  propertj',  or  by  the  subsequent  mismanagement  of  it 
br  the  assignees.^  And  in  one  case,  LoixL  Eldon,  upon 
the  petition  of  a  creditor,  to  whom  the  bankrupt  had  before 
his  bankruptcy  given  an  order  on  his  debtor  for  the  pay- 
ment of  a  certain  sum,  made  an  order  on  the  debtor  to  pay 
such  sum  over  to  the  creditor  notwithstanding  the  assignees 
opposed  the  j)etition.^ 

Where,  however,  the  bankinipt  had  delivered  bills  to  third 
persons  for  a  valuable  consideration,  without  indorsing  them, 
it  was  decided,  that  the  chancellor  had  not  jurisdiction  to 

^  Ex  parte  Road,  1  Detc.  &  C.  parte  Buchtman,  ibid.  280.  19  Ves. 

^50.  201.     Ez    parte    Burton    Bank, 

'  £x  parte  Craggs,  I  Rose,  25.  2  Roie,  162,  ftc. 

3  See  pott.    Cb.   11.    Prat  2,  *  £x  parte    Cowan,  3  B.  &  A. 

s.  5.  126. 

*  Ex  parte  Rowton,  1  Rose,  15*  ^  Ex  parte    South,   3  Swantt. 

Ex  parte  Peate,  ibid.   232.      Ex  392. 
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Older  the  bankrapt^  or  his  assignees,  to  indorse  the  bills  to 
such  third  persons, — on  the  ground  that  such  persons,  being 
perfect  strangers  to  the  commission,  were  not  bound  to  subr' 
mit  to  the  order  of  the  chancellor  in  this  respect.^  And 
where  the  acceptors  of  a  bill,  which  had  been  discounted 
by  the  drawer  with  the  bankrupt,  joined  the  drawer  in  a 
petition^  that,  upon  pa^-ment  of  the  balance  due  on  the  bill, 
the  a&signees  might  l>e  restrained  from  proceeding  in  any 
action  on  it,  Lord  Eldon  dismissed  the  petition,  as  it 
appeared  that  the  acceptors  were  perfect  strangers  to  the 
commi&4ion.^  But  upon  a  similar  application,  where  the. 
acceptor  had  accepted  the  bill  for  the  acconunodatian  of  the 
drawery  Lord  Eldon  decided  that  he  had  jurisdiction  to  enter- 
tain the  application,  and  that  the  relief  which  the  drawer 
was  entitled  to,  was  not  to  be  defeated  by  his  joining  the 
acceptor  in  the  apnlication.^  This  last  case  is  certainly 
more  consistent  witn  ex  parte  Itowton,  and  the  cases  of  short 
bills;  though  at  the  same  time  it  may  be  obsen^ed,  there  i» 
some  distinction  between  those  cases  and  ex  parte  HalL 
For  in  ex  parte  RomtoUj  the  bills,  having  been  seized  by  the 
messenger  with  the  other  effects  of  tlie  bankrupt,  were  con- 
sequently more  immediately  under  the  control  of  the  lord 
chancellor ;  while  in  ex  parte  HaUy  the  bills  bein^  in  the 
hands  of  third  persons,  they  might  have  been  considered  as 
effects  not  tan^ble  under  the  commission,  and  over  which 
the  chancellor  nad  no  direct  control. 

When  a  creditor,  however,  has  proved  under  the  fiat,  it 
has  been  held  to  give  the  court  a  jurisdiction  different  from 
that  which  it  is  authorised  to  exercise,  whero  there  has  been 
no  DTOof ;  and  that  in  such  a  case,  where  the  assignees 
would  have  a  lien  on  the  dividends,  if  a  claim  be  determined  in 
their  &vour,  they  must  in  general  proceed  by  petition  against 
the  creditor  for*tho  recovery  of  any  sums,  for  which  he  has 
given  credit  on  account.**  But  it  has  been  since  decided^ 
tlmt  the  mere  circumstance  of  a  creditor  coming  in  under  the 
fiat  to  prove  or  chiitn  a  debt,  only  gives  the  court  jurisdiction 

>  Ex  parte   HaU,    I    Rom,  13;  report  of  the  cue;  bttt  it  seems 

sad  sec  ex  parte  Stmtart,  1  G.  &  dear,   that  it  proceeded   on    the 

J.  344 ;   bat  see  contrli  ex  parte  ground    of  mint  of  jurisdiction ; 

OremUnf^,  13  Ves.  206.    £x  parte  and  the  only  wonder  is,  that  so 

llM06fieqr>  1  J.  &  W.  428.  plain  a  right  of  tei-f^  could  erer 

'  Ex    parte    Burton,    1    Rose,  have  been  disputed. 

320.    This  case  is  given  in  some  of  'Ex  parte  Higgiru,  2  G.  8t  J. 

the  books  (1  Moot.  266),  as  de-  93. 

ctding  a   point   of   tei'tjf.     The  *  Ex  parte  Hilton,  1  Jac&W. 

reasons  for  the  lord  chancellor's  467.      Ex   parte    Timbre,   Buck, 

judgment    do  not   appear  in  the  505. 
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as  to  the  proof  or  claims  and  not  over  any  property  in  hi* 
possession^  of  which  he  claims  the  legal  ownership;  and 
therefore  an  order  was  refused  against  a  party,  wlio  had 
merely  made  a  claim  under  the  fiat,  to  dehver  up  property 
to  the  assignees,  which  they  alleged  had  been  given  to  him 
by  the  bankrupt  as  a  miudulent  performance.^  Where 
the  commissioners,  in  balancing  the  accounts  between  the 
bankrupt  and  a  creditor,  had  found  a  balance  due  from  the 
bankrupt  to  the  creditor,  the  assignees  were,  on  petittmiy 
restrained  from  proceeding,  in  an  action  at  law  against  the 
creditor,  for  a  balance  which  they  claimed  as  due  to 
them  .2 

In  one  case  Lord  Eldon  refused,  on  petition,  to  set  aside  a 
purchase  of  the  bankrupt's  estate,  against  a  party  who  was  a 
stranger  to  the  commission, — on  the  groimd  that  his  conduct 
was  not  controUsJjle  under  the  commission,  and  that  such  a 
proceeding  ought  to  be  by  hilL^  And  for  the  same  reason 
Lord  Manners  refused,  on  petition,  to  set  aside  the  sale  of 
mortgaged  premises  for  want  of  title,  even  on  the  applica- 
tion of  the  purchaser.*  But  in  a  subsequent  case  before 
Sir  J.  Leach,  a  purchaser  of  the  bankrupt' s  mort^ged  estate, 
(sold  before  the  commissioners  under  the  general  order),  who 
appeared  to  have  been  a  stranger  to  the  commission,  was, 
upon  petition y  ordered  to  complete  his  purchase,  notwith- 
standing he  did  not  even  appear  upon  the  hearing  of  the 
petition.**  And  in  a  later  case  also,  it  was  determined, 
C)oth  by  the  court  of  review  and  the  lords  commissioners, 
that  the  comt  of  review  had  jurisdiction,  upon  the  sale  of  the 
bankrupt's  mortgaged  property  under  the  general  order,  to 
enforce  a  specific  performance  of  the  contract  by  the  purchaser.* 
But  in  a  subsequent  ca^  it  has  been  decide<}  that  the  court 
of  review  had  no  such  jmisdiction.'  And  it  has  also  been 
held,  that  the  court  cannot  order  a  purchase  to  be  set 
aside,  after  it  has  been  completed  by  a  stranger  to  the 
fiat.8 

The  lord  chancellor  had  power,  however,-  by  the  6  Geo.  4, 
c.  16,  s.  78,  to  order  the  bankrupt  to  join  in  any  conveyance  of 

1  Ex  parte  I>«6jon,   4  D.  &  C.  ^  Ex  parte  Gwld,    1  G.   &   J. 

69*    And    see    ex    parte    Brand,  231. 

1  Dea.  308.  *  Ex   parte   Barrington,  4  D.  & 

^  Ex  ^arte  Mennett,    1    Rose*  C.  461,  confirming  ex  parte  Side^ 

395.  botkam,  3  D.  &  C.  SIS;  and  4 D.  & 

*  Ex    parte    Bennett,    10  Ves.  C.  693. 

382.  7  Ex  parte  Cutis,  3  Dea.  242. 

*  Ex  parte  SloaHe,  2  Molloy,  ^  Ex  parte  Hoider,  1  M.  ft  A. 
452.  518. 
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his  estate  to  a  purchaser  under  the  commission,  either  upon 
thepetition  of  such  purchaser,  or  of  the  assignees.^ 

Tnere  is  no  jurisdiction  in  bankruptcy  to  compel  a  second 
mortgagee,  not  claiming  under  the  nat,  but  resting  upon  his 
security,  to  join  in  a  sale  obtained  by  a  prior  mortgagee, 
(under  t^e  general  order  of  the  Sth  May,  1704),  whei-e  the 
sale  did  n£  produce  enough  for  both  moitgages.^  And 
upon  the  same  principle  it  was  holden  that  the  chancellor 
had  not  (under  the  o  Geo.  4,  c.  16,  s.  108)  jurisdiction 
against  an  execution  creditor,  who  rested  on  his  execution, 
and  did  not  come  in  under  the  commission.^ 

Neither  has  the  court  of  review  jurisdiction  to  settle  the 
priority  of  one  mortgagee  over  others,  who  are  not  before  the 
court ;  though  if  any  two  claimants  of  the  bankrupt's  pro- 
perty submit  to  the  jurisdiction,  the  court  will  then  determine 
which  has  the  priority.^ 

When  a  petitioner,  however,  though  a  stranger  to  the 
commission,  made  out  a  case  of  waste  against  the  assignees, 
and  prayed  an  order  in  the  nature  of  an  injunction  to  restrain 
waste,  it  was  held  that  the  lord  chancellor  had  jurisdiction  in 
bankruptcy  to  make  such  order ;  and  that,  although  it  was 
difficult  to  find  upon  what  principle  tiie  court  first  granted 
injunctions  upon  petition  in  bankruptcy,  yet  the  practice 
having  been  established,  there  was  every  reason  to  favour  it, 
as  it  afforded  a  speedy  remedy  in  cases  of  an  urgent  nature. 
But,  as  between  the  lessor  and  the  assignees  of  a  bankrupt 
lessee,  it  has  been  determined  that  the  court  had  no  jurisdiction, 
except  in  cases  under  the  statute.*  Therefore,  where  the 
lessor  of  a  bankrupt  lessee  petitioned,  that  the  assignees 
might  be  ordered  to  pay  rent  due  after  the  bankruptcy,  and 
for  a  compensation  for  hay,  straw,  &c.  sold  and  carried 
off  the  premises  by  the  assignees, — the  petition  was  dis- 
missed, on  the  ground  that  the  court  had  no  jurisdiction 
in  such  a  case,  unless  the  petition  made  out  a  case  for  an 
injunction.' 

As  the  jurisdiction  in  bankruptcy  extends  over  the  o^;- 
counts  of  a  partnership^  upon  a  separate  fiat  against 
an  individual  partner, — ^so,  as  a  fair  consequence  of  that 
practice,  the  court  has  also  jurisdiction,  upon  the  petition  of 
the  solvent  partner,  to  order  the  bankrupt  partner  to  pay  to 

>  It  Meais  that  be  had  not  pre-  *  Ex  parte  Botcherleff,  2  G.  &  J. 
▼iooaly  any  jurisdiction  to  make     357. 

such  an  order.    Ex  parte  Stewart,         *  Ex    parte    BignM,    1   Dea. 
IG.SlJ.  344.  515.    3  M.  ft  A.  706. 

2  Ex  parte /ocAfon,  5  Ves.  357.  *  6  G.  4,  c.  16,  s.  75. 

*  Ex  parte  IVanoiek,  Buck.  326. 
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Jiini  his  share  of  the  surplus  of  the  jomt  effects  received  by 
the  bankrupt,  after  paying  20^.  in  the  pound.^ 

In  the  case  of  a  contempt  committed  by  any  one  against 
the  authority  of  the  lord  coancellor  in  bankruptcy,  whether 
by  a  stran^r,  or  a  party  to  the  commission,  the  chancellor 
had  in  tms  case  equal  jurisdiction  to  punish  the  oifender. 
Any  obstruction  of  the  messenger  in  the  execution  of  hi^ 
warrant  from  the  commissioners,  though  without  any  pre- 
vious order  made  by  the  chancellor  in  tne  matter,  amoimted 
^to  such  a  contempt ;  and  a  person,  giving  a  bond  of  indem- 
nity against  the  consequences  of  such  obstruction,  was  him- 
fielf  involve  in  the  conttjmpt.^  So,  wherever  a  fraud  upon 
the  great  seal  was  practised  in  issuing  a  commission,  all 
persons  implicated  in  the  ^ud  might  be  brought  before  the 
court  by  petition,  notwithstanding  such  persons  in  other 
respects  might  be  perfect  strangers  to  the  commission.' 

To  conclude  this  chapter  on  the  subject  of  jurisdiction,  we 
jmay  refer  the  reader  to  a  somewhat  amusing  case  as  to  the 
privileges  of  the  bar,  where  it  was  decided  that  the  lord 
chancdlor  had  no  jurisdiction  in  bankruptcy  to  interfere  with 
the  practice  of  a  barrister,  as  to  a  retainer.^ 

.    ^  £x    parte    Lanfear^  1  Rote,         '  Ex  parte  Boyle,  Buck.  247. 
442.  ^  Ex    parte    Uoyd,    Mont.    70 

^  Ex   parte  Page,   1    Rose,   1.     (note).    Ex  parte  JS(Me,  id.  69. 
Ex  parte  Titner,  1  Atk.  136.    Ex 
tmrte  Diaten,  8  Vet.  104. 
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Section  I. 

What  Persons  are  liable  to  Bankruptcy, 

1.  All  persons  whatever,  who  are  capable  in  law  of  makings 
bindinjj  contracts^  whatever  their  mnk  in  society  may  be^ 
are  liable  to  become  bankrupt,  if  they  engage  in  trade. 
Thus,  even  a  pecTy^  who  traaed  in  wines,  has  oeen  made  a 
bankmipt ;  and  a  member  of  tJie  House  df  Commons^  also, 
incurs  by  trading  the  same  liability,  vlergymen,  likewise^ 
(though  prohibited  from  trading  by  the  21  H.  8,  c.  13,  s.  6,) 
it  was  held  might  become  bankrupts — on  the  principle,  that 
the  breach  of  one  law  by  an  individual  does  not  prevent  his 
liability  to  another.^  But,  by  the  67  G.  3,  c.  99,  s.  3,  a 
dergjTnan  is  now  not  only  prohibited  from  trading,  but  every 
contract  made  by  him  m  anj  ti*ade  is  declared  to  be  abso- 
lutely void.  It  ibUows  therefore,  that,  as  the  petitioning 
creditor's  debt  (to  ground  a  fiat  upon  it)  must  be  contracted 
}thiht  the  party  %s  in  tradcy  a  clergyman  can  now  only 
be  made  a  bankrupty  in  reject  of  a  debt  contracted  by  liim 
before  lie  entered  into  holy  orders.  But  anj  public  officer^ 
thoogh  not  in  that  capacity  an  object  of  the  bankrupt  lawy 
makes  himself  subject  to  it  by  embarking  in  trade.'* 

1  In  the  cue  of  an  Karl  of  Saf«  *  £x  parte  Meymot,  I  Atk.  196. 

folk,  mentioned  bj  Lord  Hardwicke,  H4aikey  v.  JuneM,  Covp.  745. 

1  Atk.201.  ^  Highmore  v.    M^Uoy^    I  Atk* 

'  Ibid.  366. 
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An  infant,  tliough  he  mav  conti'act  for  his  own  benefit^ 
and  thouffli  his  debts  are  only  voidable  by  him  at  his  own 
election,  is  not  liable  to  bankruptcy ;  for  an  infunt  can  awe 
nothing,  strictly  speaking,  except  for  necessaries;  and  no 
man  can  be  made  a  banki-upt  for  debts  which  he  is  not 
obliged  to  pa}'.^  A  commission  against  an  infant,  there- 
fore, has  been  held  absolutely  void  at  law.^  And  even  if  he 
is  a  partner  w^ith  a  person  of  mature  oge,  a  joint  fiat 
will  be  superseded,  that  is  issued  against  him  and  his 
partner ;  ^  tliough,  if  he  holds  himself  out  to  the  world  as 
an  adult,  and  sui  juris,  he  cannot  in  that  case  apply  himself 
to  supersede  a  fiat.'* 

A  married  woman  canuot,  for  the  same  reason,  l)e  a  bank- 
rupt ;  unless,  indeed,  she  is  the  irife  or  daughter  of  a  freeman 
of  London,  and  is  a  separate  traoer  there  accoi'oing  to  the 
custom,* — ^in  w^hich  case  she  may  be  the  object  of  a  fiat, 
with  respect  to  her  separate  effects  in  trade.  And  a  married 
woman  cannot  be  made  a  bankrupt,  by  reason  of  having 
traded  before  marriage  as  ^feme  sole ;  for  her  creditors,  upon 
her  mai'riage,  become  the  creditors  of  the  hasband.^  But 
the  wife  of  a  convict  sentenced  to  transportation,  is  liable  to 


^  Rex  V.  Cole,  1  Ld.  Raym. 
443.  £x  parte  Sydebotkam,  i  Atk. 
146.  Bull.  N.  P.  38.  Ex  parte 
MouU,  14  Ves.  603;  and  see  1  V. 
&  B.  494. 

«  (yBrien  v.  Cwrie,  3  C.  &  P. 
283.  Baton  y.  Hodges,  9  Bing. 
365.    2  Moore  &  S.  496. 

3  Ex  parte  Barwis,  6  Ves.  601. 

^  Ex  parte  fVatton,  16  Ves.  265. 
£x  parte  Heck,  cit.  ibid. 

'  Ex  parte  Caringt<m,  1  Atk. 
206.  Davie  y.  PhUlipt,  3  Burr. 
1776.     1  Bl.  570. 

*  Ex  parte  Meat,  2  Bro.  266. 
Mr.  Cooke  in  his  Bankrupt  Iaws 
(y(d.  i.  p.  27*  5th  edit.)  seems  to 
think,  that  any  married  woman  who 
is  teparated  by  agreement  from  her 
husband,  and  carrying  on  trade  on 
her  own  account,  is  liable  to  be 
made  a  bankrupt;  and  he  cites  a 
case  before  Lord  Chancellor  Apsley» 
where  it  was  so  held ;  but  this  ap- 
pears to  be  the  only  case  that  war- 
rants such  a  position.  The  prin- 
ciple on  wMch  this  doctrine  rests, 
u  contended  f6r  by  him,  is,  that  if 
a  married  womtn  is  liable  to  be 
sued  to  execution  for  the  debts  she 


has  contracted  during  coyerture, 
—as  a  commission  of  bankrupt 
is  considered  in  law  as  a  sta- 
tute execution, — there  is  no  rea- 
son why  she  should  not  likewise  be 
subject  to  this  statute  execution. 
And,  to  establish  this  point,  he 
gives  at  full  length  the  case  of 
Ringtiead  y.  Lady  Lanesborough, 
(I  C.  B.  L.  28),  and  several  other 
cases.  But  all  these  cases  seem 
to  be  overruled  by  those  of  Beard 
V.  fVM,  2  Bos.  &  P.  93.  and  Afar. 
shall  y.  Rutton,  8  T.  R.  545,  in 
which  it  was  decided,  that  a  feme 
.covert,  though  having  a  separate 
maintenance,  and  living  apart  from 
her  husband,  could  not  be  sued  at 
law  for  debts  contracted  during  the 
separation.  The  result  appears  to 
be,  that  a  married  woman  can  only 
be  made  bankrupt,  where  she  can 
be  sued  and  taken  in  execution  for 
her  debts ;  and  this  can  only  be  ac- 
cording to  the  custom  of  London, 
or  where,  perhaps,  her  husband 
has  abjured  the  realm,  become  an 
exile,  or  been  transported ;  in  which 
cases  he  is  considered  as  dvUUer 
mortutit,  and  the  woman  a  widow. 
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be  made  a  banki-upt,  if  she  becomes  a  trader^  althougli  lier 
husband  remains  in  tliis  country.^ 

A  lunatic^  it  has  been  decided  in  one  casc^^  whilst  under 
the  influence  of  that  dreadful  malady,  was  incapable  of  com- 
mitting an  act  of  bankruptcy:  but  it  has  been  since  held, 
that,  as  lunacy  was  no  defence  to  an  action^  so  neither  was  it 
against  a  commission  of  bankruptcy.^ 

A  person  attainted, — as  he  is  liable  (notwithstanding  the 
attaint)  to  be  sued  in  a  civil  action, — it  seems^  may  also  be 
sabject  to  a  fiat  in  bankruptcy.'* 


Sectiox  II. 
JVTuit  is  a  s^tfficient  Trading. 

As  the  second  section  of  the  6  G.  4,  c.  16,  enumerates  what 

Crsons  exercising  certain  specific  trades  and  occupations  shall 
I  denned  traders  liable  to  become  bankrupt,  it  may  be  as 
well  to  take  them  in  the  same  order  as  they  are  mentioned  in 
that  statute.    They  are  as  follows : 

BankerSy — ^who  were  first  made  liable  to  bankruptcy  by 
the  5  G.  2,  c,  30,  s.  39.  A  person  acting  as  a  banker  wiU 
be  held  to  be  one,  though  he  does  not  keep  an  open  banking- 
house.^  And  holding  shares  in  a  joint-stock  banking  com- 
pany, and  receiving  successively  two  years*  dividends  on  the 
shares,  constitutes  a  trading  as  a  banker ;  ^  but  not  where 
the  party  had  no  hon&Jlde  intention  of  following  the  business 
for  profit,  and  no  dividends  or  profits  were  received  by  him.' 
Neither  can  a  person,  acting  only  as  an  army  agenty  be  con- 
sidered a  banker.® 

Brokers. —  These  were  also    included  in   the  5  G.  2, 
c.  30.    A  pavrnbrolier^  a  ship-broker j  ^^  and  an  inmrance* 

*  Espute  Franki^  7Bing.  762.  And  see  Ex  parte  Additon,  3  Dea. 
6  Moore  &  P.  1.  54. 

<  Ex  pute  Priddey,  I  C.  B.  L.  ^  Ex  parte  WiUon^  1  Atk.  218. 

37.  «  Ex  parte  Wyndam,  1  M.  D.  & 

s  Amn,   3   Ves.  .590,  and   lee  D.  146. 

Mr.  J.  Blackttone's  remarks,  in  his  ^  Ex  parte   Brundratt,   2  Dea. 

CommeBtaries,  upon  the  received  219.    Ex  parte  Atkituofit  1  M.  D. 

maxim,  that  a  man  shall  not  be  &  D.  300. 

permitted     to     stultify    himself.  ^  1  Mont.  12. 

Qiugre,  tamen,  Whether  a  lunatic  *  Highmore  v.  MoUoy,    1   Atk. 

can   contract  a  \*alld  petitioning  206.    BawlinMon  y.  Peanon,  5  B. 

creditor's  debt.  &   A.    124.      Ex    parte   Stevens^ 

*  Bmnsay  v.  MacdonM,  Foster*  4  Mad.  256. 

61.    £s  parte  BuUock,  14  Vei.  464.         ^  Pott  v.  Tamer.  6  Bing.  702. 
VOL.  I.  C 
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broker y^  have  been  held  to  come  within  this  description; 
for  the  general  word  broker  is  tlie  genns^  and  all  other  kinds 
of  brokerage  the  s}>ecies.  And  there  seems  no  reason  why  a 
stock-brolievj^  or  a  biU-brokery  or  a  ^wney-hrokerj  should  not 
be  included  in  it  aXso.  But  where  a  party,  ostensibly  cairyinfip 
on  the  ba*<iness  of  a  proctor ^  was  made  a  bankrupt  as  a  bilt- 
broker,  and  the  only  evidence  to  prove  the  tradings  was,  ^'that 
he  procured  bills  to  be  dLscomiteil,  and  that  on  one  occasion 
he  was  emj)loyed  to  get  a  bill  for  48/.  discounted/'  it  was  held 
that  tills  was  insufficient  evidence  of  the  trading, — ^without 
specifying  the  name  of  any  party  to  whom  he  had  applied  to 
(Cscount  any  bill,  or  with  whose  money  any  bill  was  cashed.* 
!Xor  will  a  mere  dealing  in  accommodation  bills  constitute  a 
trading  as  a  bill-broker* y  where  there  is  no  proof  that  the  party 
had  a  counting-house  or  capital  for  carrying  on  the  alleged 
business,  and  no  particulars  are  given  of  any  one  bill  alleged  to 
have  been  discounted.**  But,  wliere  an  attorney  was  in  the 
habit  of  having  the  money  of  his  clients  deposited  with  him 
to  lay  out  for  fliera  ujwn  mortgage,  and  received  fix)m  others 
a  compensation  or  mituity  for  procuring  loans  of  money  for 
them,  besides  his  charges  for  preparing  the  mortg-age  securi- 
ties, he  was  held  to  be  a  trader,  its  a  itwney-lrrokery  whether,, 
or  not,  he  might  be  considered  as  a  banker  or  a  scrivener.® 

ScrivcnerSy — ^who  were  first  made  liable  by  the  1  Jac.  1, 
c.  19,  s.  2.  These  are  described  by  the  6  Geo.  4,  c.  16,  as  "  per- 
sons receiving  other  men's  monies  or  estates  into  their  trust  or 
custody.**  As  the  trade  or  calling  of  a  scrivener,  eo  nomine^ 
apj)ears  to  be  extinct,^  it  is  somewhat  remai-kable  that  the 
legislature  should  have  recognized  it  as  an  existing  trade ; 
but  havinjj  retained  the  generic  term,  it  remiuns  to  inquire 
who  are  tlie  persons  that  can  be  classed  witliin  it.  A  scri- 
vener seems  to  have  been  employed  formerly  as  a  depositarj- 
of  money,  upon  trust  to  place  it  out  on  the  best  security  he 
could  for  the  account  ot  the  owner,'  and  as  an  agent  ako 
in  the  negociation  of  loans,  and  other  pecuniary  transactions, 
being. remunerated  by  a  commission  from  those  who  employed 
him.  This  species  of  traffic  has  fiJlen  now  into  the  hands  of 
bankers,  annuity-dealers^  and  attomies ;  and  as  the  last  per- 

1  Id.  708.  «  Per    Gibbs.    C.  J.    3    Camp. 

^  Sed  Tide  Colt  v.  NetterviU,  2  P.  539.    The  last  genuine  scriveDer  i» 

Wms.  SOS.  laid  to  have  been  a  person  of  the 

^  Ex  parte  Harvey,  I  Dea.  .571.  name  of  Jack  £Uls,  a  contemporary 

^  £z  parte  Pkippt,  2  Dea.  487.  of  Dr.  Johnson,  who  is  mentioned 

^  £z  parte  Gtm^  2  M.  D.  &  D.  by  him  with  great  respect.    ItHd., 

0.  ^Ok  and  see  Bos  well's  life,  vol.  iil.  p.  20 . 

^  7  £x  parte  Bath,  Mont.  82. 
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sons  cannot  be  made  bankrupt  in  the  character  of  attomueSy 
it  may  l)e  useful  to  consider  when  they  can,  in  the  eye  of  the 
law,  tn*  looked  upon  as  scriveners.  When  an  attorney  is  the 
g^^nerjil  depositary  of  the  monev  of  his  clients  and  other  per- 
sons, who  employ  him,  not  simply  in  his  character  of  an 
attorney,  but  as  a  money  aj^t,  to  invest  their  money  upon 
securities  at  his  own  discretion,  allowing  him  procuration  tee,s 
for  any  sum  placeil  out  by  him  on  bond  or  mortgage,  as  well 
as  a  fee  or  charge  for  the  preparing  of  the  deeds,  such  a 
course  of  deeding  seems  to  be  suostantially  the  business  of  a 
scrivener.^  But,  if  an  attorney  receives  money  as  a  mere 
channel  to  convey  it  from  a  lender  to  a  borrower,  or  from  one 
client  to  another,  deriving  his  principal  profit  from  drawing 
the  securities,  and  from  tlie  business  oi  an  attorney  and  a 
conveyancer,  in  which  such  transactions  may  immediately 
engage  him, — ^then  he  cannot  with  propriety  be  considered  a 
scrivener.'-^  Nor  does  a  practising  attorney,  acting  in  the 
conunon  and  ordinary  business  of  his  profession,  though  he 
negotiates  occasional  loans  of  money,  tor  which  ho  even  re- 
ceives procoiration  fees,  thercl)y  l^ecome  a  scrivener  j^  for 
this  is  only  iuiving  incidentally,  on  particular  occasions,  the 
money  of  his  clients  to  lay  out  for  them.^  The  distinction 
to  be  dra^*n  in  every  case  is,  whether  the  business  transacted 
was  incidental  to  the  character  of  an  attorney,  or  distinct  from 
it ;  for  it  is  not  merely  handling  other  men's  money,  which 
makes  a  man  a  scrivener, — ^but  he  must  get  that  money  into 
his  hands  in  a  course  of  trading^  whether  that  trading  oe  for 
his  own  benefit  only,  or  for  that  of  other  men  also,  as  in  the 
case  of  a  fiictor.  ff  the  attorney,  however,  takes  procuration 
money-  for  loans,  as  well  as  his  fees  as  an  attorney,  acting  in 
the  former  instance  to  such  an  extent  as  to  afford  evidence 
of  bis  intention  always  to  do  so,  Lord  Eldon  decided  that  he 
might  then  be  the  object  of  a  commission  as  a  scrivener.  But, 
though  the  same  person  may  unite  both  the  employments  of 
an  attorney  and  a  scrivener,  it  must  be  ascertained  in  whieli 
transaction  he  was  the  one  or  the  other ;  and  it  is  very  doubt- 
ful whether  the  policy  of  the  law  would  permit  him  to  be 
both  in  the  same  transaction.^  If  a  client,  indeed,  deposit 
a  sum  of  money  with  an  attorney,  until  the  attorney  can  find 
a  borrower,  pro  Jidc  vice  the  attorney  will  be  a  money-«cri- 
vener ;  and  a  course  of  dealing  of  that  description  will  render 

^  Hnidiiiuimr.  Oaseoigne,  1  Hoit.         «  Adams  t.    MaU^,    3  Camp. 
507.  534.    Ver  Gil>l».  C.  J. ;  and  8C6  Ex 

-  IWd.  parte  Paiersom,  1  Rose,  402. 

3  ExpartefTtfrrvii,  2Scii.fcLer.        *  Ex  parte Malfttn,  2V.  &B.31, 
414.  per  Ld.  £. 
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him  liable  to  the  bankrupt  law;  tliough  one  or  two  instances 
merely  would  not  have  this  effect.^  Xotwithstanding, 
therefore,  an  attorney  may  unite  occasionally  the  employment 
of  a  scrivener,  by  negotiating  annuities  and  loans,  yet  when 
the  attorney  is  the  predominant  character  in  these  trans- 
actions,— that  is,  where  the  bonds,  judgments,  and  warrants 
of  attorney,  by  which  the  annuities  are  secured  to  the  grantee, 
are  prepared  m  his  office,  aud  he  chai*ges  for  them  in  his  bill 
as  an  attorney y  though  the  annuity  commission  be  included 
in  these  charges, — ^he  will  not  be  subject  to  the  bankrupt  law 
as  a  scrivener.2  For  it  is  not  enough  to  show  that  ne  has 
negociated  loans  and  charged  neg-ociation  money;  it  must 
distinctly  appear  that  he  has  been  entrtisted  with  other  men's 
monies,  in  the  language  of  the  statute.^  It  has  been 
decided,  also,  that  a  clerk  in  tlie  custam-hanscy  who  was  em- 
ployed by  merchants  to  receive  money  on  debentures,  with 
which  he  discounted  bills  on  his  own  account,  was  not  a  scri- 
vener within  the  meaning  of  the  bankrupt  law.** 

Persons  insuring  ships,  or  tJieir  Jreignts,  or  otker  matters^ 
against  perils  of  tlte  sea.  This  description  of  persons,  rin 
common  parlance  called  undemTiters,)  could  not,  before  me 
6  Geo.  4,  c.  16,  in  that  cliaracter,  be  made  bankrupt.* 

Warehousemen,  n^liarfingers,  packers. 

Builders.  These  were  not  considered  traders  within  the 
fonner  bankrupt  laws.*  A  pofty  who  bought  six  carcases  of 
houses,  for  the  purpose  of  finishing  them,  and  selling  them 
again  when  he  nad  made  them  habitable,  and  who  ordered 
materials  for  this  purpose,  representing  himself  to  be  a  builder, 
was  held  to  be  a  trader,  within  the  above  enactment.^ 
But  where  two  attomies  in  partnership  lent  money  on  mort- 
gage to  a  party  engaged  in  a  building  speculation,  and,  the 
mortgage  ueing  forfeited,  they  took  possession  of  the  carcases 
of  the  houses,  and  finished  them  at  their  own  expense,  for  the 
.purpose  of  selling  or  letting  them,  and  they  also  purchased 
a  few  other  carcases,  though  not  in  their  character  of  mort- 

.     1  Per    GibbB,  C.  J.,   3   Camp.         '  Lott  v.  JtleiotUe»  3Scott,N.R. 

534;  andsee  £x parte  Wikon,  1  Atk«  346. 

218;  Ex  parte  BurcAo//,  Ibid.  141.         *  Hanam  y.    Harrison,   2  Esp. 

Bird  y.  Mayor,  Ld.  Raym.  851,  and  555.   But  qiuere,  whether  he  would 

Holt,  N.  P.  Rep.  510;  where  the  not  now  be  held  to  be  within  the 

reporter  has  in  a  note  of  much  re-  words  of  Uie  new  statute,  viz.  as 

search  thrown  great  light  upon  the  "  receiving  other  men's  monies  or 

ancient  vocation  of  a  scriyener*  in  .  estates  into  his  trust  or  custody." 
which  most  of  the  cases  on  the  sab-        ^  Ex  parte  Bell,  15  Ves.  355. 
ject  are  collected*  *  Oark  y.  Wiadom,  5  Esp.  147. 

.  '  Hurd  y.  Brydges,  Holt.  654.  WtlHami  y.  Stevens,  2  Camp.  300. 

7  £z  parte  .VetrtncAx,  I  Det.  78..^ 
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gsigeesy  which  they  employed  a  builder  to  finish  for  the  9aind 
Boiposey  it  was  held  that  this  was  not  a  joint  trading  as 
ouuder9y  within  the  meaning  of  the  bankrupt  laws.^ 

Carpenters^  sMpnrrights.  It  was  doubtful^  whether  a  car- 
penter could  formerly  be  made  bankrupt^  the  judges  havine 
xmon  one  occasion  diifered  on  the  point  ;^  though  Lord 
Holt  decided  that  a  ship-carpenter  was  within  the  former 
statutes.^ 

VietuaUers,  keepers  of  inns,  taverns,  liotels,^  or  coffee* 
houses.  The  keeper  of  a  private  lodgingp-house^  who  also 
seeks  a  profit  by  furnishing  her  guests  witn  provisions,  is  an 
hotel-keeper^  within  the  meaning  of  this  section ;  although  the 
guests  take  their  meals  with  the  mistress  of  the  house,^  or  the 
provisions  are  set  apart  as  the  separate  property  of  each 
ffuest.^  But  a  lodging-house  keeper  cannot  be  made  a 
Bankrupt,  unless  he  is  proved  to  have  sold  provisions  to  his 
guests/  although  he  buys  furniture  for  the  purpose  of 
being  let  with  the  lodging.® 

IhferSj  printers,  bteacners,  fullers,  calenderers,  A  dyer 
was  considered  formerly  a  traoer  within  the  bankrupt  laws,^ 
though  the  authority  usually  referred  to  was  certainly  far 
from  decisive  on  the  point :  and  a  bleacher  (according  to  Sir 
William  Evans,^®)  had  no  more  right  to  be  designated  a  trader 
than  a  washerwoman. 

Cattle  or  sheep  salesmen.  This  designation  will,  it  is  appre- 
hended, include  drovers  (who  were  specially  exempted  from 
bankruptcy  by  the  6  Geo.  2,  c.  30,  s.  40) ;  for,  as  it  has  been 
decided  that  a  drover  is  not  merely  a  person  confined  to  the 
description  in  the  5  &  6  Edw.  6,  c.  14,  s.  16,  but  one  who 
employs  himself  generally  in  buying  cattle  and  selling  them 
again,"  a  drover  may  consequently  cither  be  considered  as 

*  Ex  parte  Edwardi,  I  MoDt.  SautiJenon  v.  Rowles,  4  Burr.  2067.' 
Bn.  &  D.  3.  Bmcall  v.  Hogg,  3  Wito.  146.  PaU 

^  Chapman  v.  Lamphire,  3  Mod.  man  v.  Vaughan,  I  T.  R.  572.    Ex 

155.  parte  Maginnitt  1  Rose,  84. 

*  Kimey  y.  Smith,  I  Ld.  Raym.  '  Gibson  v.  King,  10  Mees.  & 
741.  W.  667.     I  Car.  &  M.  458. 

*  Neither  victaaUers,  nor  inn-  *  Smith  ▼.  Scoti,  9  Bing.  14. 
keepert,  could  formerly  be  made  2  Moore  &  S.  35. 

iMnkmpti,  as  long  as  they  confined  '  Ex  parte  WUkes,  2  M.  &  A. 

themaeWca  to  supplying  their  guests  667.    2Dea.].                             ' 

M  the  house ;  but  if  their  dealings  ^  Ex  parte  Bowers,  2  Dea.  99. 

showed  a  general  intention  to  sell  *  Squires,  Johns,  Cro,  Jt^.  585. 

out  of  doors,   however  small  the  ^  Letter    to    Sir   S.    RomUly, 

quantity  actually  sold,  they  were  p.  167. 

then  considered  liable.      Crisp  v.  ^  Bolton  v.  Sowerhy,  11  East, 

Pratt,  Cro.  Car.  549.    Newton  v.  278.    Mills  v.  Hughes,  Willes,  588; 

Trigg,  3  Mod.  329.    1  SftUc.  109.  and  see  per  Bayky  J.,  11  East,  279. 
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to  unforeseen  losses^  bj  the  failure  of  tliose  persons  to  whom 
be  is  obliged  to  give  credit,  and  witb  whose  credit  bis  i* 
interwoven.^  To  bring  a  man  within  the  descriptive  words 
of  the  statute,  as  a  person  "  seeking  his  living  by  buying 
and  selling,"  there  must,  of  course,  not  only  be  proof  oi  the 
animns  Tneixmidiy  but  of  the  animvs  quaereiidi  victum  mer- 
cando?  And  the  buying  and  selling,  also,  should  be  a 
buying  and  selling  oi  the  same  comvwdiiy^  to  constitute  a 
repUar  trading;  lor  a  man,  who  lives  by  buying  only,  or 
seUhig  only,  cannot  be  a  bankrupt.^  It  is  immaterial, 
however,  whether  the  commodity  is  sold  again  in  the  same^ 
state,  or  whether  it  is  converted  into  any  other  shape,  and 
has  its  value  impro%'ed  by  the  process  of  manufacture,  or  by 
manual  labour  bestowed  upon  it.  Thus  a  merchant,  or  retail . 
sUopheeper,  a  manufacturer  on  a  lar^e  scale,  or  a  commo^i 
artisan,  who  seek  tneir  living  by  purcnasing  goods  or  mate- 
rials;  and  selling  them  again,  either  in  their  original  or 
altered  stat«,  are  aU  equw.ly  traders  within  the  bankrupt 
law.  A  person  who  even  deals  in  a  commodity  iUegaUy,  as 
a  smuggler^  though  he  commits  an  offence  against  an  act 
of  parliament,  ana  is  punishable  for  so  doin^,  is  nevertheless 
considered  a  trader;  for  (as  in  the  case  or  the  clergyman,^ 
before-mentioned)  he  is  not  to  avail  himself  of  the  breach  of 
one  law,  in  order  to  avoid  being  subject  to  another.  So,  a  per- 
son buying  and  selling  horses  maybe  a  trader,  thouo'h  he ha» 
not  taken  out  the  licence  required  by  law  to  deal  in  liorses.® 

One  single  act  of  buying  and  selling,  however,  will  not 
make  a  man  a  trader  within  the  bankrupt  law,  unless  there 
s  some  proof  of  his  intention  to  continue  such  a  course  of 
dealing;'  for  he  cannot  in  that  case  be  said  to  seek  his. 
living ;  and  therefore  some  repeated  practice  of  buying  and 
selling,  and  an  endeavour  to  gain  pront  by  so  doing,  is  gene* 
rally  required  to  be  proved?  For  a  man  may  import 
goods,  without  selling  them,  or  sell  ofi*  goods  previously 
bought  for  his  private  use,  or  any  special  purpose,  without 
being  deemed  a  trader.^  But  traain^  in  a  very  small  degi*ee 
wiU  sustain  a  fiat,  if  sufficient  for  the  mference  of  an  intention » 
to  deal  generally ;  the  trading  depending  not  so  much  upon 
the  quantity,  as  upon  the  intention}^     Neither  is  nnr  j^nqfit 

1  Port  y.  Twrton,  2  Wils.  169.  *  Ante,  p.  23. 

^  Ex.  parte   Patenon,    1   Rose,  *  Ex  parte  GilOn,  2  Rom,  38. 

402.  7  Ex  parte  Lavender,  4  D.  &  C.  ' 

3  Per  Ld.  M.,  Hankey  v.  Jones,  484.  . 

Cowp.  750.  ^  2  Bl.  Com.  476. 

«  £x    parte   Meymott,   1     Atk.  »  3  Keb.  451.  1  Ventr.  29.  70. 

196.  CoMv.^ynumdt,  5  B.& A.  516.  i''.  Ex  parte  M€vle»  14Vea.602. 
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an  absolute  ingredient  to  prove  a  man  a  trader;  for  tlip 
general  presumption  in  all  cases  of  bankruptcy  ls^  that  there 
18  no  profit, — but  either  waste^  imprudence,  misfortune,  or 
ignorant  trading.  The  true  criterion  is,  whether  the  party 
means  to  sell,  nith  a  view  to  profit,  to  any  person  who 
ap{dies  for  the  commodity  in  which  he  professes  to  deal.  A 
smrawny  therefore,  who  does  not  confine  the  sale  of  his  drugs 
to  his  patients,  but  sells  them  to  any  chance  customers  who 
apply  for  them,  is  a  trader  within  the  bankrupt  law.^ 
And  the  intention  of  the  party  to  sell  generally  to  all  cus- 
tomers, or  as  a  favour  to  particular  persons,  is  a  question  of 
feet,  that  must  be  left  in  each  particular  case  to  a  jury  to 
detmnine.^ 

The  publisher  of  a  Tieirspaper,  having  the  whole  daily 
impression  from  the  proprietors,  reselling  it  at  a  profit,  and 
bearing  the  loss  of  such  papers  as  remain  unsold,  has  been 
considered  to  be  a  trader  within  the  bankrupt  law, — ^not- 
withstanding he  is,  in  fiict,  a  servant  of  the  proprietor  of  the 
newspaper.*  , 

Drawing  and  redrannng  bills  of  excliange, — if  there  be 
a  continuation  of  doing  so,  with  a  view  to  gain  a  profit  upon 
the  exchange, — is  a  trafficking  in  exchange, .  ana  a  trodmg, 
also,  within  ike  bankrupt  law.^ 

A  Mskerman,  buying  fish  of  other  boats  at  sea,  and  sell- 
inff  it  on  shore,  has  been  likewise  deemed  a  trader;  but  not, 
if  ne  merely  sells  the  fish  which  he  catches  himself,  or  even 
if  he  buys  "a  few  fish,  occasionally,  to  make  up  a  sufficient 


iut  the  onmer  of  a  collien/,  selling  coal  that  he  buys  at 
market,  together  with  that  from  his  own  mine,  has  been  held 
to  be  a  trader  within  the  statute,*  though  it  is  a  question 
fcfr  the  jurv,  as  to  the  intention  with  which  he  bought 
the  coal.^  l^or  if  a  man  buys  any  article,  for  the  mere 
purpose  of  mianng  it  with  the  produce  of  his  own  land,  in 
order  to  sell  the  mixture  more  advantageously,  he  does  not 
thereby  become  a  trader.®     Where  lands    or    mines,  how- 

^  ExputtDaubenff,2De9,.12,  ing  bills  of  exchange/'  was  made 

'  Potman  v.  Vaughan,  1  T.  R.  a  specific  act  of  trading;  but  that 

572.      Barthoiomew  ▼.  Sherwood,  provision  is,  for  some  cause  un- 

Ibid.  573.      Gale   v.    Hal/knight,  known,  omitted  in  the  6  Geo.  4, 

3  Star.  56.  c.  16. 

'  Gittinghamv.  Laing,  2  Marsh.         *  Heanney    v.    Birch,    1    Rose. 

236.  6  Taunt.  532.  356.    Ex  parte  Gallimore,  2  Rose, 

*   Richardaon    v.    Bradihau:,  1  428,  per  Ld.  Eldon. 
Atk.   128 ;   but  see  po»t.    In  the        •  Port  y.  Turton,  2  Wils.  169. 
5  G.  4,  c.  93,  the  "  drawing  and  re-         7  2  Rose,  424. 
drawing,  negociating  or  discount-        «  PaMen  v.  Broime,  7  Taunt.  403. 

C3 
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ever,  are  occupied,  not  for  the  purpose  merely  of  selling  the 
produce,  or  ot  getting  the  ore,  out  for  tlie  puipose  of  carry- 
ing on  a  great  manufacturej  which  renders  it  necessary  to 
purchase  other  produce  or  ore,  in  orda*  to  mix  with  the 
produce  or  ore  oi  die  occupier's  lands  or  mines,  this  becomes 
then  a  trading  within  the  bankrupt  law.^  The  question, 
in  all  these  cases  of  working  up  the  produce  of  the  soil,  is, 
whether  the  ore  is  manufactured,  merely  as  a  mode  of  enr 
joying  the  jrrafits  of  the  land,--OT  whether  the  manufacture 
of  it  IS  earned  on  substantially  and  independently  as  a  trade. 

With  respect  to  persons  engaired  in  partnersMpy — ^it  has 
been  held  sufficient  proof  of  trading,  Imt  a  party  acknow- 
ledges liimself  to  be  in  partnership  with  one  who  is  a  trader, 
and  has  also  given  directions  in  the  concern, — although  no 
positive  act  of  buying  and  selling  during  the  term  of  the 
partnership,  as  to  him,  may  be  established  in  evidence.^ 

An  executor,  who  carries  on  the  trade  of  his  testator,  and 
in  the  course  of  such  dealing  buys  and  sells  entire  parcels 
and  quantities  of  goods,  is  liable  to  be  made  a  bankrupt ; 
although  he  carries  on  the  trade  merely  for  the  benefit  of  nis 
testator's  children,**^  and  though  his  name  does  not  appear 
in  the  business.^ 

If  a  person  leaves  off  his  trade  for  some  other  employment^ 
his  doing  so  will  not  exempt  him  fi*om  his  liabihty  to  be 
made  a  bankrupt,  unless  he  discontinues  it  with  the  express 
object  of  abanaoning  it,  and  completely  detaching  from  nim- 
scif  the  character  ot  a  trader.^  And  still  less  \nll  a  person 
be  exempted  from  such  liability,  wlio  only  partially  aiscon- 
tinues  his  trade,  or  ceases  to  eaiTy  on  only  a  particular  por- 
tion of  it.  Tlius  ^  panmbroher,  who  had^  given  over  taking 
in  goods  on  pledge,  but  continued  to  sell  the  unredeemed 
jJedges,  was  iiela  still  to  can*}'  on  the  trade  of  a  pawnbroker, 
and  to  be  subject  to  the  bankrupt  law.^  So,  a  manufae- 
twrcr,  who  merely  ceases  to  manufacture  more  goods,  does  not 
lose  the  character  of  a  trader,  if  he  continues  to  sell  those 
sUi-eady  manufactured.^  So,  also,  where  a  party  was  in 
partnership  with  another,  which  had  been  dissolved  some 
years,  and  no  act  of  tradhig  had  been  done  for  two  or  three 

^  Craucthay  v.  Moule,  1  Swanst.  *  Ex  parte  Patergon,    1  Roae» 

495.  1  Wils.  ISl.  402.     Ex  parte  Cundy,  2  Rose,257. 

'  Parker  ▼.  Barker,  1  Brod.  &  ^  Rawlinaan  v.  Pearson,  5  B.  & 

Bing.  9.  A.  124. 

3  f^iner  v.    CadeU,    3    Esp.  88.  ?   Wiarm  v.  Rouiledge,  5  Eap. 

£x  parte  Garland,  10  Ves.  110.  235. 

«  Hankey  v.  Towgood,  1  C.  B.  L. 
67  ;  bat  see  foit. 
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jears  before  the  petitioiiiiig  creditor's  debt  accraed,  but  the 
ooBcem  had  not  oem  ulthnatety  wound  up,  and  port  of  the 
^ixk.  istill  nsnained  in  the  warehouse  of  the  parties  midi»- 
posed  of, — the  trading  m  thij»  case  was  heui  to  be  con- 
tinued.^ And  though  a  trader  retires  altogether  from 
bonBess,  jet  if  he  owes  debts  contracted  in  the  course  of 
his  trade,  and  afterwards  commits  an  act  of  bankruptcy,  he 
i«  still  liable  to  be  made  a  bankrupt.^ 


Section  III. 
What  u  not  a  stifficietU  Trading. 

In  conwdmng  what  is  m^t  a  mffieicwt  trading  within  the 
hankraptlaw,  we  may  first  notice  those  persons  who  are 
j^eciawu  exempted  from  bankruptcy  b  j  statute. 

1.  ParmerSy — who  were  also  excepted  by  the  5  6. 2,  c.  30, 
s.  40;  and  the  reason  of  the  exemption  seems  to  be,  that 
trade  is  not  their  prineifol,  but  only  a  collateral  object ;  (their 
chief  concern  being  to  manure  and  till  the  gromid,  and  make 
the  best  adyantace  of  its  produce  ^)  and  also,  that  the  sub- 
jecting them  to  the  law  ot  bankraptcy  might  be  the  means 
of  deroatinfip  their  landhxrds  of  the  security,  which  the  law 
b&9  given  the  latter,  aboye  all  other  creditors,  for  the  payment 
<if  their  res^red  rents.'  But  this  exception,  of  coarse, 
merely  extends  to  them  while  they  continue  to  deal  m  farmers  ; 
far  it  they  trade  in  any  commoctity  not  incident  to  the  farm- 
ing business,  their  character  of  farmers  will  not  exempt  them 
frvmi  a  liability  to  be  made  bankrupt.  TherefcHre,  though  a 
temer  who  makes  cheese  for  sale,  and  buys  salt  and  runnet 
to  mix  with  the  milk  of  which  it  i^  composed^  is  not  thereby 
a  trader, — ^yet  if  he  huys  np  the  cheese  mm  other  dairies,  and 
sdb  it,  he  m  such  a  case  oecomes  a  trader.  So,  also,  if  he 
buys  a  greater  quantity  of  horses  or  cattle,  or  of  any  other 
commo£ty,  than  can  be  fairly  considered  necessary  or  inci" 
demtal  to  the  enjoyment  and  stoddng  of  his  farm,  and  sells 

'  Baekkmise  r.  Tarleton,  2  Star.  The  cue»  cited  in  the  text,  how- 

Efid.  143.    The  eaorlr  cMCt  upon  ever,  place  the  doctrine  now  upon 

theqniesckm,wlwtber  atnderwho  its   proper  footing, —the  maternd 

had  ceased  to  buy,  but  was  selling  off  point  for  considcntion  being,  wbe« 

bis  stock,  coold  be  nade  a  bankrupt,  ther  the  trade  is  ccmpietdy  abam* 

are  not  Tery  satisfi«tory.    {(Mtm  dotud,aroiilypmrtkiUifditc9mtinued. 

▼.XMiilry,lTcntr.69,2Kcb.  487,  ^  Zx    parte   Bamford,    15   Ves. 

Utw.411.  B«««iHm*«case,1Ventr.  449 


\6C.    Sailor  ▼.  Hall,  Palm.  323.)         »  2  BL  Com.  474. 
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them  again  for  profit.^  But  if  lie  sells  liis  horses  or  cattle 
when  he  has  no  longer  need  of  them, — or  if  he  purchasei» 
provender  for  his  cattle,  and,  finding  he  has  more  tliau  i» 
requisite  for  their  consumption,  sells  prt  of  it  again, — ^then 
either  of  these  acts  of  buying  or  selling  will  not  render  him 
a  trader.2  So,  where  a  farmer,  who  Kept  hounds,  was  ac- 
customed to  purchase  dead  horses  to  feed  them,  and  sell  the 
skins  and  bones  when  the  carrion  was  consumed,  he  was  not 
considered  a  trader  within  the  bankrupt  law, — ^notwitlistand- 
ino^,  on  one  occasion,  he  had  said  that  he  should  make  a  good 
thing  of  it ;  for  the  horses  were  purchased  expressly  for  the 
dogs,  and  not  with  the  view  of  any  ulterior  proht.*  And 
where  a  farmer  occasionally  (that  is,  six  times  in  twelve 
years)  bought  horses,  liny,  com,  &c,  even  with  a  view  to  sell 
again  for  profit,  it  was  lield  that  he  did  not  thereby  neces- 
sarily malce  liimself  a  trader  within  the  bankrupt  law ;  and 
that  it  was  for  a  jury  to  determine,  whether  he  was  such  a 
general  dealer  in  horses,  or  those  other  articles,  as  to  induce 
Siem  to  consider  him  as  seeking  his  livelihood  by  buying  and 
selling.  In  tliis  last  case  Mr.  J.  Chambre  observed,^  that  he 
could  not  help  thinking  that  in  Barthijilomerv  v.  Shtnvood^ 
it  was  a  pretty  strong  tiling  there  to  find  the  party  a  trader;* 
and  that  any  gentleman  might  make  a  few  occasional  bar- 
gains,without  having  recourse  to  them  as  the  means  of  seeking 
his  living.*  Upon  the  same  principle,  where  a  person  in 
the  course  of  nine  years  made  three  different  purchases  of 
oil  firom  the  Greenland  fishen'',  only  one  of  which  he  was 
proved  to  have  sold  again, — ^tms  was  held  to  be  insufficient 
evidence  of  seeking  his  living  by  buj-ing  and  selling/ 
So,  if  a  farmer,  fix)m  the  deficiency  or  badness  of  his  ci'ops^ 
buy  other  produce  to  mix  with  his  own,  in  order  to  improve 
it,  or  to  make  up  the  usual  quantity  for  sale, — this  act  of 
buying  and  selling  will  not  subject  £im  to  the  bankrupt  law ; 
his  object  being  not  to  become  a  regular  dealer  in  the  article 
bought  and  sold,  but  to  make  the  most  of  the  produce  of  his 
foimfi 

2.  Graziers  are  also  excepted  (as  they  were  by  the  5  G.  2, 
c.  30,)  from  liability  to  be  made  bankrupt ;  and  for  the  same 

1  Bartholomew    y.    Sherwood,         *  Supra.    But  see  af%Se,  p.  26. 

1  T.  R.  573,  note  (a).     Mayo  v.         ^  He  had  bought  and  sold  five  or 
Archer,  1  Str.  513.  Ex  parte  Oxbbt,     six  horses  for  profit,  in  the  course 

2  Rose,  38.     Wright  v.Bvrd,  1  Pri.     of  two  years. 

20.    £x  parte  Newall,  3  Dea.  333.         «  Stewart  y.  Ball,  2  N.  R.  78. 

2  Bolton  V.  Sowerby,    11  East,         '  Qale  y.  Halfknight,  3  Star.  56. 
274.  «  Paiten  v.  Browne,   7   Taunt. 

'  Summersett  v.  Jervit,  3  B.  &     409.    Ex  parte  QalUmore,  2  Rose, 
B.  2.    6  Moore,  56.  427. 
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reason  ils  aoplies  to  fiirmers.  That  statute  (as  has  been  before* 
observed)  also  excepted  drovers;  but  the  same  reason  of  ex-* 
emption  is  not  applicable  to  them ;  a  drover  being*  a  person 
who  buys  cattle  at  one  town  or  market,  and  drives  them  to 
another  for  the  purpose  of  speedily  selling  them;^  whilst 
a  grazier,  though  ne  Duys  cattle  for  sale,  yet  agists  them  gfr» 
n^ally  some  length  of  time  upon  his  farm,  for  the  purpose 
of  fettening  them,  and  prepanng  them  for  the  market. 

3.  Common  labourers  or  workmen  for  hire^  are  also  excepted 
by  the  6  Geo.  4,  c.  16,  s.  2 ;  for  these  persons  not  only  do  not 
get  their  living  by  buying  and  selling,  but  they  have  also- 
neither  capital  nor  cr^t ;  both  of  which  are  essential  ingre- 
dioits  in  the  character  of  a  trader. 

4.  Receiver^eneral  of  tJie  taxeSy — ^which  office  was  also  in 
the  exceptions  of  the  5  Geo.  2,  c.  30 ;  the  principle  of  the 
exception  being,  that  the  King  should  not  be  defeated  of  those 
extensive  remedies,  which  are  put  into  his  hands  by  the 
prerogative.^ 

5.  Member  ofj  or  subscriber  to,  any  incorporated  commcr* 
cial  or  trading  companies  established  hy  charter  or  act  of 
parliament.  iTiis  exception  was  provided  for  before  by  par-» 
ticular  statutes,^  as  to  members  of  the  Bank  of  England, 
and  the  East  India  and  some  other  public  companies, — ^but 
was  not,  until  the  0  Geo.  4,  c.  16,  an  express  exception  included 
in  the  bankrupt  law.  And  although  the  company  is  not  es- 
tablished by  charter  or  act  of  parliament,  yet  the  purchase- 
of  shares  in  such  company  will  not  necessarily  constitute  a 
trading.  For  where  they  were  held  for  a  period  of  six  days 
only,  and  no  dividends  or  profits  were  received  by  the  party  ;* 
or  where  his  object  in  buying  them  was  merely  to  be  made  a 
bankrupt,  and  he  had  no  bond'fide  intentions  of  following  the 
business  of  the  company  for  profit,  he  was  held  to  be  no- 
trader*  within  the  banlorupt  law.  But  if  he  has  such  an 
intention,  and  receives  successively  two  years'  dividends  on 
his  shares,  he  then  becomes  a  trader.^ 

Besides  these  persons  who  are  thus  specially  cucempted 
from  bankruptcy  by  statute,  there  are  various  others, 
who  by  different  judicial  decisions  have  been  held  not  to 
come  within  the  Bankrupt  Law.  For,  as  a  single  act  of 
buying  and   selling  will  not  constitute  a  trading,'   when 

1  WiUes,  590.  ^  £x  parte    BrundreU^   2  Dea. 

'  2  Bl.  Com.  474.  219. 

»  Whitm.  Bl.  15.  •  Ex  parte   Wyndham,  I  M.D. 

*  Ex  patte  Atkinton,  1  M.  D.  &     &  D.  146.    Ex  parte  Broum,  2  M« 
D.  300.  D.  &  D.  758, 

7  Ante,  p.  32. 
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the  intent  to  trade  generally  i^  not  proved,^  8o  neitber 
will  cccamonal  acts  under  particular  restraints,  or  for  par- 
ticular purposes.  Thus  the  colonel  of  a  JenciMe  rcffimmt, 
who  sells  uie  castK>ff  horses  of  his  regiment;^  a  ne^wol- 
Ttunitety  who  buys  books  to  sell  to  his  scholars;^  the  anefier 
of  a  mine^  who  buys  candles  to  sell  to  his  wmkmen;  a 
ooniractor  for  vietndUing  the  KimfM  jUet^  who  merely 
buys  provisions  for  that  purpose,  and  sells  off  the  surplus;  or- 
u  mere  lodffing-hotue  keeper  who  does  not  sell  provisions  to 
her  lodgers,^  is,  neither  of  tbem,  in  respect  of  such  several 
dealing,  liable  to  be  made  bankrupt. 

So,  no  man  who  holds  fipuNie  office j  and  who,  in  order  to 
fiilfil  the  duties  of  it,  is  doUged  to  buy  and  sell,  is  a  trader 
within  the  bankrupt  law,— ^  the  buying  and  selling  is 
strictly  confined  to  the  discharge  of  his  official  duties.' 
Thus  the  Kvadt  Imtlcr  or  gtmeard^  the  hutkrs  or  stewards 
of  the  inns  of  court,  sutlers  of  armies,^  com$nissumers  of 
the  excise,  and  farmers  of  the  custonis,^^  are  none  of  them 
within  the  bankrupt  law. 

No  person  possessed  of  or  occupying  land,  either  as  a 
freeholder  or  a  termor,  and  selling  the  produce  of  it, 
whether  obtained  above  or  below  the  surface,  is  considered 
a  trader  within  the  law  of  bankruptcy,  unless  he  comes 
within  any  of  the  specific  descriptions  contained  in  the  above 
t^tatutes.  And  it  makes  no  difference  whether  such  produce 
16  got  and  sold,  without  undergoing  any  change, — or  whether, 
after  getting  or  gathering,  it  is  worked  up  for  sale  in  the 
usual  way  with  other  ingredients,  and  by  various  processes. 
Thus  the  worker  of  lead  or  iron  wines,  or  the  cider-grofcerj 
who  resjiectively  cause  the  ore,  and  the  apples,  to  undergo 
different  nrocesses,  before  they  are  converter!  into  tSe 
material  which  is  sold,  is  no  more  liable  to  be  made  bankrupt 
than  the  owner  cf  a  coaHnmine^^  or  of  a  stone-quarry^ 
or  the  farmer,  who  sell  the  simple  substance  and  produce 
of  the  soil  in  the  same  state  as  it  is  respectively  got  and 
gathered.  For  all  these  different  processes  are  only  inci- 
dental to  the  necessary  sale  of  the  produce  of  tlte  soil,  and 
the  usual  mode  of  enjoying  it.     So,  where  a  party  took  a 

i-Ex  pvte  Wiikes,  2  M.  &  A.  •  Ex  parte  WUkes,  2  M.  &  A. 

667.    2Dea.  1.  667.    2De«.  1. 

'  Ex  parte  Blackmore,  6  Vet.  3.  ^  G«6iony.7%ompfOft,3Keb.45I. 

'  3    Mod.    330.     Valentine  v.  s  g^|Q.  292. 

Vaughan,  Peake,  76.  '  3  Keb.  451.  C.  B.  L.  56. 

♦  Ex  parte  maker,  I  C.  B.  L.  »  1  Ventr.  270. 

56.    Ex  parte  Craddoek,  ibid.  »  Port  ▼.  Turton,  2  Wtla.  169. 

*  Per  Holt  C.  J.,  Comb.  182.  ^  Ex  parte  Gardner,  I  Roae^ 
1  Salic.  109.  377 ;  and  see  ante,  p.  33. 
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lease  of  certain  sdlt^voikft  and  brine-pita,  far  the  purpose  of 
mamifactttring  and  selling  saltf  whieli  was  made  cliieflv 
from  the  springs  and  rock-salt  upon  the  premises  demisea, 
but  some  of  the  brine  was  obtain^  by  channels  irom  adjoin-* 
ing  premises^  it  was  hdd  that  this  was  not  a  trading  as  a 
^^  workmanship  of  goodsi  and  commodities''  within  the 
meaning  of  the  6  G.  4,  c.  10,  s.  2.^  The  distinction  that 
must  not  be  lost  sight  of,  when  any  materials  are  piu^hasad 
by  the  part}'  is^  whether  the  materials  are  boug]it  for  the 
^jrprem  purpate  of  putting  the  naked  production  of  the  earth 
into  a  manufactured  and  marketable  state ;  or  whether  such 
production  is  an  insignificant  article,  compared  with  the 
quantity  or  Talne  of  the  materials  bought,  and  of  the  manu- 
facture itsel£'  Uix>n  this  principle,  ikiQ  JUIieraum,  as  we 
have  seen^  who  <toes  not  obtain  a  sufficient  cargo  by  his 
«wn  fishing,  and  buys  a  few  fish  merely  to  complete  it,  and 
supply  the  market,  is  not  held  to  be  a  trader ;  **  for,  in  order 
to  enjoy  the  produce  of  his  personal  labour,  he  is  thus 
compelled,  as  it  were,  to  the  act  of  buying  occasionally^ 
that  he  may  be  able  to  sell  such  produce.  If,  indeed,  the 
materials  boi^;fat  are  beyond  vrhat  is  neccuary  to  supply 
the  deficiency  of  Ids  personal  labour,  it  then  becomes  an  act 
of  trading.'^  * 

A-s  the  proprietor  or  occupier  of  land  cannot  bo  made  a 
Imnkrupt  ior  acts  of  buying  and  selling  its  produce,  so, 
a  fortiori  J  the  hiving  and  .%eUing  land  itself^  or  an  interest 
in  land,  is  not  such  a  baying  and  selling,  ns^ill  constitute  a 
trading.® 

Bmk  stock  and  fforermnent  securitieSy  not  being  articles 
of  merchandise, — ^the  mere  buying  and  selling  them,  it  has 
been  said,  will  not  be  a  trading  within  the  bankrupt  law;' 
and  this  position  has  been  laid  down  in  all  the  books  that 
have  treated  upon  bankruptcy.  It  is,  however,  a  mere  obiter 
dictum  of  Lord  King,  which  was  applied  by  him  to  the  case 
of  %  proprietor  of  iSst  India  stock,  and  does  not  seem  to  be 
a]^licabie  to  the  case  of  a  gtoek-broker^  receiving  a  com- 
mission for  buying  and  seDing  stock  for  other  persons. 

With  respect  to  persons  engaged  in  the  traffic  of  drannng 
and  re-drawing  bills  of  exchange^  S^c, — ^it  is  not  every  draw- 

■  Ex  pute  ^IJktujofi,  1  M.  D.  &  »  Ibid. 

p.  300.  *    Pwi     T,    TW^ofi,    2     Wils. 

3  Parhsr  ▼.  IfUZi,  1   T.  R.  34.  169. 

^wA  T.  Z>oiDitsi£r.3]lfood.  &M.  267.  '  2  Bl.  Com.  476.  Obit  t.  iVet- 

*  Awie^  p.  20.  itrvme,  2  P.  Wma.  308. 

^  Es  pate  Ootftaore,  2  Rone,  ^  See  ante,  p.  26. 
428. 
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ing'  and  re-drawing  that  will  be  considered  to  be  traffic.  For 
if  a  person  having  occasion  for  monej  to  pay  a  debt  on 
mortgage,  or  any  other  security,  draws  on  his  banker  for 
it,  and  as  a  mode  of  repayment,  permits  the  banker  to  draw 
on  him  by  bills, — ^such  a  drawing  and  re-drawing  would  not^ 
it  seems,  be  held  to  constitute  a  trading.^ 

Executor, — An  executor,  who  merely  disposes  of  the  stock 
in  trade  of  his  testator,  does  not  thereby  become  a  trader, 
even  if  he  buys  some  additional  goods  to  render  those  on 
hand  more  saleable.  Therefore,  where  the  executor  of  a 
wine-merchant  found  it  necessary  to  buy  wines  to  refine  the 
stock  left  by  his  testator.  Ins  doing  so  was  held  not  to  render 
him  a  trader  within  the  bankrupt  law.  But  if  he  had 
bought  wines,  and  sold  them  to  the  customers  entirCy  he 
woiud  then,  as  we  have  already  seen,  have  been  liable  to  be 
made  a  bankrupt,^  notwithstanding  even  he  was  trading 
for  the  benefit  of  his  testator's  children.^ 

A  buying  in  connection  with  others,  with  a  view  to  cany 
on  a  system  of  fraud,  is  not  trading  within  the  bankrupt 
law;^  but  when  a  party  represents  himself  as  a  dealer, 
and  offers  goods  in  exchange,  it  is  then  a  question  for  the 
jury  to  say,  if  he  does  not  buy  to  sell  again.  * 


Section  IV, 

Of  the  Place  rrhere  the  Trade  imist  be  carried  on. 

The  acts  of  buying  and  selling,  which  jointly  constitute 
the  trading,  need  not  both  take  place  in  ^ghuid  \  for  if  a 
merchant,  whether  native,  denizen,  or  alien,  buys  beyond 
sea  and  sells  in  England,  or  buys  in  England  and  sells  be- 
yond sea, — it  is  a  sufficient  trading  to  make  him  liable  to 
a  fiat  in  bankruptcy,  provided  he  come  to  this  country, 
and  thci'C  commits  an  act  of  bankruptcy.  For  his  trading 
to  England  procures  him  a  credit  here ;  and  it  is  quite  suffi- 
cient, if  he  IS  occasionally,  and  not  permanently,  resident  in 
this  country.® 

>  Per  Ld.  M.,  Hankey  v.  Janea,  398.    Ex  parte  Smith,  cited  Cowp. 

Cowp.  75 1 .  402.    HUchcox  v.  Sedgwick,  2  Vem. 

3  Ex  parte  Nutt,  I  Atk.  102.  162.    1  Salk,  110.    Dodsianih  v. 

'  Vxner  v.   Cadell,   3  Esp.  88.  Andenon,  SirT.  Raym.  375.  Jones, 

10  Ves.  110;  and  see  ante,  p.  34.  ^1.    Ex  parte  UVliamson,  1  Atk. 

*  MiUikin  v.  Brands,  I  Can*.  82.  Inglis  v.  Onmt,  5  T.  R.  530. 
380.  Allen  v.  Cannon,  4  B.  &  A.  418. 

*  Ibid.  Wiilianii  v.  NunUf  1  Taunt.  270. 
^  Alexander  v.  Faughan,  Cowp. 


CHAPTER  III. 

OF  THE  ACT  OF   BANKRUPTCY. 

Sect.  1.  Of  the  Nature  and  Effect  of  an  Act  of  Bankruptcy^ 
generally, 

2.  Of  the  seteral  Acta  of  Bankruptcy  ifpecijied  hj 
Statute. 


Section  I. 


Of  the  Katu7*e  and  Effect  of  an  Act  of  Bankruptcy, 
genei'aUy, 

Before  we  enumerate  tLe  various  acts  of  bankruptcy 
specified  by  statute,  it  is  proposed  to  consider  tlie  general 
nature  ana  effect  of  an  act  of  bankruptcy ;  which,  though 
treated  in  many  of  the  former  statutes  as  a  criminal  act  on 
the  part  of  the  bankrupt,  has  been  now  long  regarded  as 
nothing  else  than  a  mere  proof  or  test  of  a  trader's  insol- 
vency. And  in  this  liffht  it  is  viewed  by  the  legislature  in 
the  several  statutes,  which  are  more  adapted  to  tlie  relief  of 
embarrassment  and  misfortune,  than  the  punishment  of  fraud 
or  crime. 

As  there  is  sometimes  great  mischief  in  the  relation  back, 
which  the  law  is  in  some  instances  obliged  to  give  to  the  act  of 
bankniptcy,  it  is  now  provided  by  the  5  &  0  Vict.  c.  122, 
B.  7,  tnat  no  person  shall  be  liable  to  become  bankrupt  by 
reason  of  any  act  of  bankruptcy  committed  more  than  twelve 
months  prior  to  the  issuing  of  any  fiat  against  him.  The 
act  may  be  committed  either  during  trading,  or  after  the 
trading  has  ceased,  provided  there  was  then  an  existing  debt 
contracted  when  in  trade.^  And  as  the  6  Geo.  4,  c.  16,  seems 
to  be  confined  to  England,  and  hot  to  acts  done  in  other  parts 
of  the  British  dominions,  or  in  foreign  countries  (with  the 
single  exception  of  remaining  out  of  the  realm), — ^the  act  of 

'  £z  parte  Ban^ord,  15  Ves.  449.  Ex  parte  Lynch,  Mont.  453. 
Ex  parte  Dewdney,  id.  495. 
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bankruptcy  miwt,  therefore,  with  that  exception,  be  com- 
mitted in  England.^ 

It  is  no  objection  that  the  act  of  bankruptcy  is  committed 
between  the  time  of  striking  the  docket,  and  the  issuing  of 
the  fiat.^  It  must  be  committed,  however,  before  the  flat  is 
seakd;  though,  if  the  sealing  of  the  fiat,  and  the  commit- 
ting of  the  act  of  bankruptcy,  are  on  the  same  day,  the 
prioiity  of  the  act  of  bankruptcy  may  be  established  by- 
evidence.^  And  in  the  case  <n  a  partnership,  and  a  joint 
fiat  issued  against  the  firm,  eacJi  of'  the  partners  must  nave 
committed  an  act  of  bankruptcy,  in  order  to  support  the 
fiat.-* 

The  legislature  bavins;  also  expressly  declared,  by  positive 
enactment,  what  shall  De  considered  criterions  of  insolvency 
or  fraud  whereon  to  ground  a  fiat  in  bankruptcy,  none  other 
can  be  admitted  by  inference  or  implication.^ 

A  peculiar  and  a  very  important  quality  attached  to  an 
act  01  bankruptcy  is,  that,  when  once  clearly  committed,  it 
cannot  afberwardfs  be  explained  away;^  even  though  the 
trader  was  perfectly  unconscious  at  the  time  that  he  was 
committing  an  act  of  bankruptcy,  iuid  when  he  was  so  ocm- 
fldous,  dia  immediately  every  tiling  in  his  power  to  recall 
it;^  or,  even  though  the  trader  for  some  time  afterwards 
continues  perfectly  solvent,  and  airries  on  a  considerable 
trade.®  But,  though  a  trader  may  commit  a  ])lain  act  of 
bankruptcy,  yet  if  lie  afterwards  pays  off  or  compounds  with 
all  his  then  creditors,  he  in  that  case  becomes  a  new  man, 
and  will  not  afterwards  be  affected  by  it.® 

An  act  of  bankrupt^  may  now,  by  the  provisions  of  the 
5  &  6  Vict.  c.  123,  s.  o,  be  concertea  between  the  bankrupt 
and  the  petitioning  creditor,  although  such  concert  formerly 
rendered  a  commission  or  fiat  inv^d,  on  the  presumption 
that  the  petitioning  creditor  was  to  have  some  peculiar  ad- 
vantage over  the  other  creditors. 

1  Simpmm  v.  Sikes,  6  M.  fc  S.  15  Ves.  462.    17  Vet.  198.    2  BL 

312.  Com.  479. 

3  Jlextmder  t.  Vau^han,  Cowp.  •  Hitpkint  v.  EUU,  1  Salk.  110. 

.'^98.    Nwden  t.  Jam£$,  Dick.  533.  Holt,  95.   CoUUtt  v.  Pnemtm,  2  T. 

InrUs  T.  Grant,  5  T.  R.  530.  R.  59.  Wood  w.77iwaUei,  3  £sp.  245. 

^  lVfihwn*t  CMC,   14  Ves.   80.  7  2  T.  R.  62.  MwdOow  v.  Jfay, 

Ex  parte  Di^firene,  I  Roie,  333.  1  Taunt,  479. 

*  MiOi  ▼.   Bemiett,   2  M.  &'  S.  «  HaueOi  t.  Simptm,  Doog.  89. 

556.   Ex  ptrte  Maoor,  19  Ves.  543.  PuUmgr.Tudter, 4 B.fc  A.382. 

^  1  Bl.  Rep.  442.  3  Camp.  350.  *  1  Salk.  110. 
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Section  II. 

Of  the  several  Acts  of  Bankruptcy  specified  by  Statute. 

Tbe  third  imd^w  fuDofwing  dauaes  of  the  6  Geo.  4,  e.  16 
dMcribe  what  are  to  he  considered  acts  of  bankrufkey, — 
including  not  only  those  under  the  former  statuteB,  hut  also 
i«pecifyi]^  some  whieh  were  douhted,  or  which  were  not  in 
reality  acts  of  bankmptey^  under  the  foraier  law.  They 
aare  not  lees  than  eeventeem  in  number,  beeides  tnv  otheniy 
wUeh  are  only  applicaUe  to  members  of  parKawtent.  Those 
afTecting  the  ^neral  trade  are  as  follows : 

1.  Departing  the  realm, 

2.  Being  out  of  the  reabm^  and  remaminff  abroad. 

3.  Depeu^ingjromiisdirdlinff'house. 

4.  Omerwise  absenting  himself . 

5.  Beginmng  to  heap  his  hofuse, 

tt.  Steering  himself  to  be  arretted  for  any  ddfi  not  due. 

/•  Jcteidsng  h  tmseif  to  prison* 

8.  Suffering  himself  to  be  ouOmeed. 

9.  Procuring  himsdf  to  be  arrested. 

10.  Proeming  kispoodsy  moneys  or  durttels  to  be  attaehedj 
Mfuetterody  or  taken  %n  execution. 

11«  Makingj  or  causing  to  he  nuulcy  dtlicr  mthin  this 
realm  or  dsewhertf  any  Jraudulent  grant  or  conveyance  of 
any  of  his  landSy  tenements^  ffoodsy  or  chattels,^ 

12.  Mahingy  or  causina  to  be  made,  any  fraudulent  suT'- 
render  of  any  of  his  copynoM  lands  or  tenements, 

13.  liahimgy  or  causing  to  be  madcy  any  fraudulent  gifty 
dehaeryy  or  transfer  of  any  of  his  goods  or  enattels. 

WHk  imtenfy  in  any  of  these  easeSy  to  defeat  or  dday  Ms 
ereditorSm 

All  the  above-mentioned  nets  of  bankruptcy  are,  therefore, 
jointly  mnde  up  of  aetioti  arid  intent, — ^being  in  themselves, 
ooBsadend  aa  acts  ahncy  indifferent  and  eqmTocal,  and  de* 
rivii^  their  character  only  finnn  the  intent  that  accompanies 
the  art ;  but  these  that  iollow  are  in  themselves  suhstantioo 
act*  ofbankrufteyy  and  where  the  intent  to  delay  creditors  is 
wholly  JmmatenaL 

14.  Mowing  been  arretted^  or  committed  to  prisoUy  for 
deity  or  non-payment  of  mon/oyy — and  thereupon  lying  in 
prison  for  tnrenty-ons  digs? 

■  JSAi  t)i^  6  G.  4,  c.  16,  •ect.4,  the  time  wm  two  mootki ;  andtse 
moA  pott.  pmi,  for  tbe  nose  foQ  dncrtptkai 

'  Sects.    By  the  former  Itw,     of  this  act  of  btaktoptey. 
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15.  Escaping  out  of  prison,  or  custody ,  after  having  been 
so  arrestedy  committed,  or  detained;  the  act  of  bankruptcy  in 
this  case  to  relate  bach  to  tlie  time  of  such  arrest,  comfnitmtnt, 
or  detention.^ 

16.  Filing  a  declaration  in  tht  office  of  the  secretary  of 
bankrupts,  signed  by  himself,  and  attested  by  an  attorney  or 
solicitor,  that  the  party  is  insolvent,  or  unaNe  to  fneet  his 
engageme^its? 

17.  After  a  docket  struck,  paying  money,  or  giving  or 
delivering  any  satisfaction  or  security]  for  his  debt,  or  any 
part  thereof,  to  the  person  striking  the  docket,  rrhereby  svch 
person  may  receive  inore  in  the  pound  in  respect  of  his  debt, 
than  the  other  creditors.^ 

And  now  to  the  above  maj  be  added : — 

18.  Filifig  a  petition  to  the  court  for  relief  of  insoltent 
dehtoi'S  for  his  discharge  from  custody,  under  the  \  Sr  2 
Vict,,  c.  110. 

19.  Non-complianee  of  a  trader  with  the  requisitions  of  the 
b^'Q  Vict,,  c.  \22,  s.  11,  after  being  summoned  to  appear  before 
the  cmirt  (f  bankruptcy,  on  tlie  previous  affidavit  and  demand 
of  a  creditor  accoraing  to  the  provisions  of  that  act. 

20.  JS^ot  paying,  securing,  or  compounding  for  a  judgment 
ilebt,  rvithin  14  days  after  notice  requiring  payment,^ 

21.  Disobeying  the  order  of  any  court  of  equity,  or 
order  in  bankruptcy  or  lunacy,  for  payment  of  money, 
after  service  of  a  peremptory  order  for  the  payment,^ 

22.  Filing  a  declaration  of  insolvency  in  the  bankrupt 
office.^ 

Havinff  thus  enumerated  all  the  acts  of  bankruptcy  af- 
fecting the  general  trader,  it  is  now  proposed  to  consider 
each  of  them  separately,  for  the  purpose  of  examining  the 
mode  in  which  they  have  been  severally  construed  by  the 
various  decisions  of  our  courts. 

1.  Departing  the  realm.  And  first,  as  to  departing  tRe 
realm,  whereby  a  man  withdraws  himself  from  the  juris- 
diction and  coercion  of  the  law  of  liis  own  comitry.  "When- 
ever  a  trader  hath  endeavoured  in  such  manner  to  avoid 
his  creditors,  or  evade  their  just  demands,  this  has  uniformly 
been  declared  by  the  legislature  to  be  an  act  of  bankruptcy. 

»  Sect.  5.  »  Sect.  8. 

3  Sect.  6.    This    act  of  bank-  <  5  &  6  Vict.,  c.  122,  s.  20. 

niptcy  is  re-enacted,  and  now  par-  ^  Id.  8.  21. 

ticularly  specified  in  the  5  &  C  Vict.,  *  Id.  s.  22. 
c.  122,  s.  22;  aeepMf. 
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For  in  this  extra-judicial  method  of  proceeding,  which  is 
allowed  merely  for  the  benefit  of  commerce,  the  law  has 
always  been  extremely  watchful  to  detect  a  man,  (whose  cir- 
cumstances are  declining,)  in  the  first  instance,  or  at  least  as 
early  as  possible,  that  the  creditors  may  receive  as  large  a 
proportion  of  their  debts  as  may  be ;  and  that  the  trader 
may  not  go  on  wantonly  wasting  his  substance,  and  then 
clami  the  benefit  of  the  statute,  when  he  has  nothing  left  to 
disdibute.^  And  this  observation,  indeed,  applies  to  every 
other  act  of  bankruptcy,  as  well  as  to  the  one  now  under 
consideration.  Slight  evidence,  of  the  intetUian  to  defeat  or 
delay  his  creditors,  will  be  sufficient  to  accompany  the  proof 
of  departing  the  realm,  if  it  appear  that  creditors  are  in  fact 
delayed,  and  that  such  delay  was  the  inevitable  consequence 
of  the  departure ;  for  it  is  a  principle  in  law,  that  every  one 
must  be  supposed  to  foresee  and  intend  what  is  the  necessary 
consequence  of  his  own  acts  y^  as,  indeed,  it  is  frequently 
holden  i^  criminal  cases,  that  the  plain  and  imlpable  con- 
sequences of  an  act  done,  are,  when  unexplained,  evidence  of 
malice  or  a  felonious  intent.  Therefore,  where  a  trader  fled 
beyond  seas  for  the  murder  of  his  wife,  whereby  his  creditors 
were  delayed,  he  was  held  to  have  committed  an  act  of  bank- 
ruptcy.* So,  where  a  married  man  ran  away  with  a  young 
laay,  and  took  her  abroad,  where  he  continued  to  live  wit£ 
her,  and  bis  creditors  were  therebv  delayed  in  the  recovery 
of  their  debts, — ^this  was  also  held  an  act  of  bankruptcy.^ 
In  both  these  cases  it  will  be  observed,  that  the  narties  went 
abroad  under  circumstances,  that  rendered  it  nighly  pro- 
bable they  had  conceived  the  intention  not  to  return  to  this 
country ;  one  having  committed  murder,  and  the  other  being 
also  amenable  to  tne  laws  of  his  country  for  a  different 
offence.  And  though  a  party  go  abroad,  with  some  intention 
of  returning,  but  does  not  actually  return,  nor  make  provision 
for  the  payment  of  all  his  debts,  this  also  has  been  held  to 
be  an  act  of  bankruptcy,^  and  the  like,  although  he  went 
abroad  on  business,  and  left  a  general  power  of  attorney 
with  his  clerk  to  act  for  him  in  his  absence,  but  left  no 
provision  for  the  payment  of  bills  falling  due.^ 

When  the  departing  tlie  realm  is  of  itself  equivocal  as  to 
the  intention,  tne  motive  may  be  collected  from  the  subse- 

>  2  Bl.  Com.  477.  *  Raikfiir,  Param,  I  C.  B.  L. 

3  Per  Lord  EUenborough,  Rams^  93 ;    and  see  Vernon  v.  Hankeff, 

hotttm    V.    Lewit,  I   Camp.    280.  1  C.  B.  L.  98. 
Ptf  Gibbt,  C.  J.  Holrayd  V.  fFAtte*        *  Ex  pute  Kirknum,  8  D.  k  C. 

.Aftitf,  2  Camp.  530.  450. 

3  fVoodia^M  cue,  Bun.  N.P.39.  *  £x  parte  KUner,  2  Dea.  324. 
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quent  letters  written  by  tbe  party  during  the  eariy  part  of 
his  residence  abroad ;  thougb  the  declarations  of  a  baakmpt, 
respecting  his  motive  for  doing  a  particular  act,  are  not 
leoeivable  in  eyidence,  when  made  hmg  sub^ejuent  to  the  act 
.in  question.^ 

If  a  trader^  whose  house  of  business  is  in  Ireland,  comes 
to  England  to  settle  his  affietirs,  and,  upon  beioff  informed 
that  one  of  his  creiditoiis  intends  to  arrest  him,  quits 
England  and  goes  over  to  Ireland,  in  order  to  avoid  such 
arrest, — ^this  has  been  held  to  be  such  a  departing  of  the 
reahn,  as  is  sufficient  to  oonstitnte  an  act  of  bankmptcv.^ 
But  if  he  leaves  England  with  an  honest  intention,  compatible 
witli  trade,  and  bond  fdt  intending  to  return,  he  does  not 
then,  by  his  departure,  commit  an  act  of  bankruptcy.^ 
So,  where  a  trader  quitted  his  residence  at  Liverpool,  aiad 
went  to  Bio  Janeiro,  naving  first  circulated  an  advertisement 
that  he  was  going'  out  there  in  a  particular  ship,  with  an 
intention  of  setthng  there,  and  would  take  charse  of  any 
shipments  by  such  vessel, — ^he  was  held  not  to  nave  com- 
mitted an  act  of  bankruptcy ;  for  he  would  never  have  cir- 
4*uhited  such  an  advertisement,  if  his  intention  had  been  to 
4X)ncc€il  himself  from  his  creditors.^  So,  a  trader,  having- 
business  both  in  England  and  in  Spain,  has  a  light  to  go 
to  the  latter  country  to  look  after  his  conceins ;  and  thous'h 
Ids  creditors  in  this  case  may  be  thereby  delayed,  yet  his 
departure  cannot  be  construed  to  be  an  act  of  bankruptcy. 
But  if  he  is  actuated  also  by  the  fear  of  arrest, — though  such 
fear  concurs  with  the  justifiable  motive,  namely,  that  of 
;lo(]Jdn&f  after  his  business, — dien  the  departure  will  be  an  act 
of  bai&ruptcy.^ 

2.  Being  out  of  the  realms  and  remaininff  abroad.]  This 
was  a  new  and  distinct  act  of  bankruptcy  created  by  the 
.6  6.  4,  c.  16,  and  was  intended  to  save  some  difficulty  that 
had  ftequendy  occurred,  as  to  the  proof  of  intention  in  dt- 
-parting  llie  realm ;  for,  since  tJiat  enactment,  there  »  no 
(need,  as  there  was  in  former  cases  when  the  party  remained 
some  time  abroad,  to  infer  an  intention  for  his  dtpartwr€y 
'Which  perhaps  never  mingled  with  the  original  motive,  nor 

'    ^  Bawum  v.  Hmgh,  SBhig.  99;  '  PFindham  v.  PeOenm,  1  Stir. 

.mid  see  ex  parte  Hague,  I  Boae,  144. 

,151.  Winihamr.Paienm^,. I  Stat.  •    *  £x    pute  Otbdme,  I  Rose, 

144.  387;   and  see   Hopkmr  r.  EOii, 

.    3   mUiam  V.  i^tfiM,.  1  Tannt.  1  Salk.  110. 

270.  '    H'anunr   v.    Barber,   1  HoM^ 

178. 
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to  eoiLstrue  a  continued  into  a  pre-determiiied  absence.^ 
The  intention  of  the  party  to  delay  his  creditors,  however, 
must  be  collected,  iu  proving  thiA  act  of  bankruptcy,  from 
the  same  circumstances  as  are  applicable  to  the  proof  of  the 
preceding  one.  Thus,  if  a  trader,  after  departing  the  realm 
iu  the  hrst  iuKtance  for  a  proper  object,  protracts  his  resi- 
dence abroad  for  an  unreasonable  length  of  time,  assigning 
no  cau:se  for  his  absence,  and  leaving  tiofundis,  nor  makim> 
any  arrangements  in  this  countr}'^  for  the  juiyment  qf  his 
dAt$y — it  will  not  be  a  very  hard  construction  of  his  conduct, 
Xo  infer,  that  he  "  remains  abroad  with  intent  to  delay  hif* 
cTeditors."^ 

3.  Departing  from  his  dnrlling-house.]  In  this  case,  as 
in  that  of  departing  the  realm,  the  intention  must  be  to 
defeat  or  delay  his  creditors.  This  intention  may  also,  a^ 
in  that^  be  manifest,  or  collected  firom  circumstances,  or  it 
may  be  presumed  from  the  necessary  consequences  resulting 
from  the  departure.  The  departure  must  be  voluntary,  and 
not  compulsory  j  for,  where  a  man  is  arrested,  and  thereby 
obli^^  to  leave  his  hoase,  such  a  departure  is  not  an  act  of 
bankruptcT.'  But  when  a  trader,  from  distress  of  mind, 
or  any  otner  motive,  ciuits  Ids  dwelling-house,  without  any 
intention  to  return,  and  without  leaving  directions  how  hiH 
business  is  to  be  carried  on  in  his  absence,  and  creditors  are 
thereby  in  fact  delayed, — he  must  in  such  case,  as  has  been 
before  observed,  be  taken  to  foresee  and  intend  the  necessary 
consequences  of  his  own  act,  whatever  the  original  motive 
may  have  been  for  his  departure.^ 

if  it  is  quite  clear,  that  the  intention  is  to  avoid  Ms  credit 

>  See  £z  parte  Mwirie,  5  Yes.  it  submitted,  that  the  ab$emx  fimn 

576.    Wtndham  v.  Paterstm,  1  Star.  BngUmd,  and  not  any  positive  act 

144.  4  Camp.  266.    £x  parte  OS'  committed  abroad,  was  the  gist  of 

home,  1  Rose.  387.    I  V.  fc  B.  177.  the  act  of  bankruptcy  in  that  case ; 

Kx  parte  OuUfm,  1  Atk.  193.    In  and  that  It  might  with  equal  reasott 

ff'mdham  t.  Pmienam,  4  Camp.  286,  be  contended,  that  departmg  the 

Lord    EUenboroogb    held,   that  a  realm  was  an  act  of  bankruptcy 

continued  residence  abdroa  was  an  committed  abroad ;  for  the  act  if 

act  of  bankruptcy  under  the  words  departure  is  not  strictly  jcomium^ 

i*  otherwise  absenting  himself,"  in  maied,    until   the    party   actually 

the  1  Jac.  1,  c.  15 ;  but  the  learned  reachee  some  point  out  of  firitiab 

reporter,  in  a  note  to  the  case,  as  jurisdiction. 

well  as  Lord  Henley,  in  his  trea-  '  And  see  Cumminff  t.  Baii^, 

tise  on  the  Bankrupt  Law  (p.  16,  6  Bing.  370. 

note  g.),  questions  the  correctness  *  PkiUipi  v.  Skerif   qf  Em^, 

of  this  decision,  on  the  ground  that  1  C  B.  L.  85. 

an  act  of  bankruptcy  could  not  *  Helroyd  v.  JVkitehead,  3  Camp, 

then  be  committed  abroad.    But  It  530. 
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tarsj  then  it  will  be  immaterial  whether  any  creditor  was 
delayed  in  his  absence,  or  not.  This  point,  wnich  was  often 
mooted  under  the  former  bankrupt  law,^  had,  neverthe- 
less, been  settled  by  several  cases^  before  the  passing  of 
the  6  O.  4,  c.  16 ;  but  the  words  of  this  statute  are  also 
sufficiently  declaratory,  that  the  departure  of  itself,  coupled 
with  the  intent,  constitute  a  pertiect  act  of  bankruptcy.' 
The  fact  of  creditors  beings  delayed  may  still  be  properly 
resorted  to  in  evidence,  for  the  purpose  of  explaining  an 
act,  which  might  otherwise  be  equivocal ;  but  wnere  the  in- 
tention is  manifest,  no  actual  delay  need  be  proved.  And 
this  observation  applies,  not  only  to  this  particular  act  of 
bankruptcy,  but  to  all  the  others  specified  in  the  third 
isection  of  the  statute. 

The  distance  that  a  man  departs  to,  after  leaving  his 
dwelling-house,  or  the  period  of  time  that  he  is  absent  from 
it,  are  ^so  perfectly  immaterial,  if  the  real  motive  is  conceal- 
ment from  iiis  crecutors.  His  going  to  a  distent  place  among 
strangers  may  be  an  act  of  bankruptcy,  though  he  is  visible 
there ;  and  the  going  only  to  the  next  house,  may  also  be  the 
same,  if  he  is  not  visible.^  Thus,  where  a  man  rode  out 
of  town  in  order  to  avoid  being  arrested,  and  returned  in  the 
evening,  and  the  next  morning  sent  for  the  bailiff,  and  told 
him  he  went  out  in  order  to  get  the  term  of  the  plaintiff, — 
this  was  held  to  be  such  a  departing  fi^m  the  dwelling- 
house,  as  was  sufficient  to  constitute  an  act  of  bankruptcy.^ 
So,  where  a  trader  went  to  his  neighbour's  house,  ana  told 
him  he  expected  every  moment  to  be  arrested,  and,  while  he 
remained  there,  was  informed  that  a  slierifTs  officer  was 
going  towards  his  house,  upon  which  he  concealed  himself 
m  a  back  room,  desiring  his  neighbour  to  watch,  and  when 
told  that  the  officer  had  gone  past  his  house,  and  had  left  the 
street,  immediately  returned  nome, — ^this  temporaiy  absence 
from  his  dwelling-house  was  held  to  be  an  act  of  bank- 
ruptcy;^ and  inaeed  it  would  make  no  difference,  if  his 
departure  from  his  dwelling-house  had  proceeded  from  a 
^groundless  appreliension  of  being  arrested.'     In  such  a  case 

^  BarwETdy,  Vaughan,  8  T.R.  149.  ^  Per  Bul1er»  J.»  Jldridge  v.  /re- 

3  Robertson  v.  UddeU,   9  East,  land,  cit.  1  Taunt.  273. 

487.  Hammondv,  Hicks,  5  Esp.  139.  ^  Maylin  y.  Byloe,  2  Str.  809. 

miUams  V.  Nunn,  1  Taunt.  270.  •  Chenoweth  v.  Haley,  1  M.  fcS. 

'WUsonr.  Norman,  I  Esp.  334.  Hoi-  676;  and  see  Bayley  v.  ScholeJMd, 

royd  T.  WkUehead,  supra.  Ex  parte  1  M.  &  S.  338.    Johnston  v.  Wooif, 

Wydovon,  14  Ves.  84.  2  Scott,  372. 

^Boach  V.  Great  Western  RaiL  '  Ex    parte  Bamford,    15  Vet. 

way  Company,  4  Per  D.  686.  1  Q.  449. 

B.  Rep.  51. 
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it  is  not  necest^rjy  in  order  to  prove  the  act  of  bankruptcy, 
to  show  that  any  ^vHt  had  in  tact  issued  ag^st  the  banlc* 
rupt.^  And  if  a  trader,  on  an  execution  being  put  into 
his  house,  shut  up  his  shop  and  goes  firom  home  for  two 
days,  without  leaying-  anjr  directions  in  case  of  creditors 
calling  for  the  payment  of  their  debts ;  and  during  his  ab» 
senee  a  creditor  calls,  and  is  unable  to  discover  where  he  is  to 
be  found;  tliis  will  also  amount  to  im  act  of  bankruptcy.^ 
And  where  a  trader,  on  being  applied  to  for  payment  by  a 
creditor,  left  his  house  under  pretence  of  getting  money,  but 
went  to  a  billiard-table,  and  remained  there  the  wholeeven- 
ing, — ^this  was  likewise  held  to  be  an  act  of  bankruptcy.^ 
In  one  case  it  was  held,  that  the  departure  will  not  be  an  act 
of  bankruptcy,  unless  it  is  accompanied  with  an  absolute 
intent  to  dehiy  creditors ;  and  tliat  if  it  be  only  with  intent  to 
delay  creditors,  in  case  a  particular  event  occurs^  and  that 
event  does  not  occur,  it  is  not  an  act  of  bankruptcy.'* 

In  all  these  cases  w^e  have  seen,  that  the  departure  irom 
the  dwelling-hoase  has  originated  from  the  fear  of  meeting 
a  creditor,  tne  apprehension  of  being-  arrested,  or  from  some 
desire  of  conceatmeut,  in  consequence  of  the  trader's  embar- 
rassments. But  where  it  is  clearly  not  his  intent j  in  going 
fit)m  home,  to  defrtiud  or  delay  his  creditors,  but  his  motive 
is  laudable, — as  if  he  departs  on  a  journey  for  the  purpose  of 
getting  in  money  owing  to  him, — ^he  does  not  thereby  com- 
mit an  act  of  bankruptcy,  though  his  absence  is  actually 
productive  of  delay  to  some  of  his  creditors.  Thus,  where  a 
trader  at  Manchester ^  receiving  intelligence  that  a  debtor  of 
his  in  London  was  in  a  failing  condition,  left  liis  house  and 
went  to  lAmdoHf  for  the  purpose  of  arrangiuo^  his  affairs  with 
his  debtor  and  getting  security  for  his  aemand,  he  was 
held  not  have  committed  an  act  of  bankruptcy, — ^thouo^h  he 
stayed  away  ten  days,  and  several  of  his  creditor  m  liis 
absence  called  at  his  house  at  MancJiester  for  payment  of 
their  debts,  and  went  away  unsatisfied,  from  no  provision 
beine  made  for  pa}'ment  of  them ;  for  it  was  considered, 
that  ms  intention  in  going  fr'om  home  was  not  to  delay  his 
creditors,  but  for  the  purpose  of  obtaining  money  to  prevent 
their  being-  delayed.*  So,  where  a  female  trader  left  her 
house  at  Bath,  Yor  the  purpose  of  persuading  one  of  her 
creditors  in  London  to  withdraw  an  execution  against  her 
«tock,  and  previously  told  her  servants  where  sh£  teas  goin/y, 

>  mUon  T.  Norman,  1  Esp.  334.         *  Either  v.  Boucher,  10  B.  &  C. 
-  Ex  ptrte  AugUn,  2  Dea.533.         705.    Qtuer«  tamen. 
^  Biggy.Spo(mer,2f:jip>6!s\.  ^  Hwler   v.    Padget,   7   T.  R. 
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as  well  as  the  object  of  her  joumev,  and  abso  left  with 
them  her  direction  for  any  person  wlio  might  inquire  for 
her ; — ^this  agtiin  was  held*  to  be  not  an  art  of  Ijankniptcj ; 
as  there  appeared  to  be  no  wish  to  keep  out  of  the  way  of 
her  creditors,  who  had  only  to  call  at  her  house  to  Imow 
fvliere  she  was.^  But,  if  a  country  banker  goes  to  London  fer 
a  lawful  purpose, — as  for  the  purpose  of  raisin|^  money,  and 
after  his  exertions  fail,  he  remains  there  for  tiie  purpose  of 
avoiding  his  creditors,  that  amounts  to  an  act  of  bankruptcy 
by  absenting  himself  ^ 

So,  the  leaving  home  honA  fide  for  exercise,  or  enter- 
taimcnt,  or  any  other  la\i'fid  purpose,  is  not  an  act  of  biuik- 
ruptcy,  nobn'ithstanding  a  creditor  may  in  the  interim  call 
in  vam  for  his  debt.*  Tlius,  where  a  man  went  from  home, 
leaving  word  with  his  clerk  what  time  the  same  day  he 
should  return  home,  and  actually  did  return  at  the  appointed 
time, — this  was  held  not  an  act  of  bankruptcy,  though  a 
creditor  called  for  money  in  his  absence,  and  his  clerk,  by  1il<j 
directions,  told  the  creclitor  that  he  would  not  let  him  have 
it,  and  that  he  would  be  out  of  the  way  till  dinner-time ;  for 
a  man,  who  intends  to  delay  a  creditor,  does  not  usuallr 
name  the  hoftr  when  he  is  on  the  same  day  to  be  met  with 
at  home>  So,  if  a  man  absents  himself  from  his  house, 
in  order  to  avoid  harsh  langua{je  from  some  of  his  creditors^ 
whom  he  had  appointed  to  come  to  his  counting-house  and 
examine  his  books,  lie  does  not  thereby  commit  an  act  of  bank- 
ruptcy ;  for  the  motive  was  not  to  delay  the  creditors,  but 
to  avoid  altercation  with  them.* 

It  is  laid  down  in  some  of  the  books,*  that  there  is  a 
difference  between  absconding  to  avoid  a  debt,  and  abscond- 
ing to  avoid  a  duty  only ;  and  that  a  departure,  occasioned 
by  the  fear  of  being  attached  for  the  non-performance  of  an 
awardy  or  to  avoid  an  arrest  upon  a  writ  of  excommumeafo 
capiendo^  is  not  an  act  of  bankruptcy.  But  this  position,  it 
is  appreliended,  mast  now  receive  some  qualification;  for 
if  the  absence  is  indefinite^  and  no  provision  is  made  for 
payment  of  debts,  nor  any  directions  left  for  creditors  rvhere 
M  may  he  found  by  them,  such  a  departure  would  now  be 
held  to  fiUl  within  that  class  of  cases,  which  establish  that  a 

>i<Mn(fe«v.fretenrf,clt.  iTtunt.  *  Vincmt  y.  Prater,    4   Taunt. 

273;   but  see  Dtjfie  v.  Detmget,  603. 

8  Tftunt.  €71.3  Moore.  7.  post,  52.  *  Ibid. 
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man  is  taken  to  intend  what  is  the  necessary  consequence 
of  bis  own  acts.^ 

4.  Othermse  ah^entlng  hinu^lf)]  \Miore  a  man  has  a 
counting-house  distinct  irom  his  dwellinu^-house,  and  leaves 
the  former,  without  the  animus  remtenki, — thoujrh  he  may 
remain  afterwards  two  or  three  days  at  his  dwellin<j-house, — 
he  begins  to  absent  himself  from  the  time  he  leaves  his 
counting-house,  and  the  act  of  bankruptcy  is  complete  by 
such  departure  from  it.^  Indeed,  it  mn)'  freciuently  hap- 
pen, that  a  trader  has  neither  dwelling-house,  nor  counting- 
nouse, — in  which  case  his  withdrawing  himself  from  tlie 
usual  place  where  he  is  to  be  found,  or  T^iiere  he  transacts  his 
business,  will  be  sufficient  to  constitute  an  act  of  liankruptcy, 
within  the  meaning  of  the  wonls  "  othermse  absent Ing  him" 
ulfy^  which  are  not  confined  to  any  particular  place.^ 
Therefore,  if  a  man,  who  has  no  settled  liomo,  takes  up  a 
temporary  abode  at  a  public-house  in  the  town  to  which  his 
business  carries  him,  and  leaves  it  for  fear  of  his  creditors, — 
this  will  be?  considered  iin  act  of  bankruptcy.**  So,  if  a 
man,  who  has  no  known  place  of  abode,  is  in  the  habit  of 
attending  the  Royal  Exchange  to  transact  his  business,  and 
leaves  it  on  tlie  approach  of  his  creditors,  desiring  a  friend 
to  sax  he  is  not  there ;  or  if  he  breaks  an  apjwintment  made 
by  Inm  with  a  creditor  to  meet  him  there  to  pay  his  debt — 
either  of  these  cases  will  be  tin  act  of  bankruptcy.*  So 
also,  where  the  proprietor  of  a  theatre  retired  behind  the 
59cene8  to  avoid  a  sherifTs  officer,  giving  orders  at  the  same 
time  to  be  denied  to  him, — ^this  was  held  to  be  such  an  ab- 
senting himself,  as  came  within  the  meaning  of  the  former 
statute.^  And  the  like,  where  a  man  was  arrested  for  debt, 
and  escaped  to  the  house  of  another  person,  and  was  there 
denied  to  the  officer  who  pursued  him.^  So,  where  a  man 
abstained  from  going  to  a  particular  place,  through  the 
apprehension  of  process,  it  was  held,  that  (whether  such 
apprehension  was  well  founded  or  not)  he  thereby  "  absented 

'  Ante,  page  45.  *  Holroyd  y.  Qwynne,  2  Taunt. 

>  Judme  V.  Da  Gomn,  1  N.  R.  176. 
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himself,  with  intent  to  delay  liis  creditors.^  But  a  mere 
hreach  of  en^gement  to  meet  a  creditor  at  a  given  place 
is  not,  in  itself^  evidence  of  an  act  of  bankruptcy,  without 
proof  that  the  absence  was  with  a  view  to  delay  the 
creditor.^  Where  that  intent,  however,  is  clear,  it  then 
amounts  to  an  act  of  bankruptcy,^  notwithstanding  tlie  place 
at  which  the  appointment  is  made  is  not  his  usual  place  of 
business.** 

Wliere  a  trader  in  insolvent  circumstimces  offered  a 
composition  to  his  creditors,  and  his  solicitor,  with  his  pri- 
vity, called  a  meeting  of  his  creditors  to  be  held  in  the  place 
where  he  carried  on  business,  for  the  purpose  of  having  a 
statement  made  to  them  of  his  affairs,  but  he  absented  him- 
self from  this  meeting;  it  was  held  that  his  so  absenting 
himself  amounted  to  an  act  of  bankruptc*y,  although  he  made 
no  express  promise  to  attend,  and  although  his  soUcitor  did 
in  fact  attend  to  explain  the  state  of  his  affiiirs.^  And  in 
a  similar  case,  where  the  trader  attended  the  meeting  of 
creditors,  and,  upon  retiring  to  an  outer  room  until  they 
could  come  to  some  resolution,  was  sensed  with  a  copy  of  a 
writ,  upon  which  he  abruptly  left  the  place  of  meeting  alto- 

f  ether,  and  did  not  return  for  an  hour,  when  the  meeting 
ad  broken  up ;  this  also  was  held  to  amount  to  an  act  of 
bankruptcy.^  So,  where  two  pai'tners  left  their  shop,  and 
told  their  shopman  that  they  were  going  out  to  endeavour 
to  get  some  bills  discounted,  and  directed  him  to  say  that 
they  were  not  in  the  way,  or  to  make  some  excuse  for 
them  in  case  a  creditor  should  call ;  and  a  jury  found  that 
they  absented  themselves  with  an  intent  to  delay  their 
creditor,  the  court  of  Common  Pleas  held  they  were  war- 
ranted in  such  conclusion.'  And  the  like,  where  the  jury 
found  the  same  intent,  in  a  case  where  the  creditor  called 
by  appointment  on  his  debtor,  who,  upon  seeing  his  creditor, 
immediately  left  the  room.® 

5  Beginnim  to  Jzeep  Jiotise.]    This  act  of ^- 

genei-ally  made  out,  oy  proving  the  party  to  have 

1  Robtm  y.  RMt,  9  Bing.  648.  *  £z  parte  Beer^  1  M.  D.  &  D. 

2  Mon.  &  S.  786.  390. 

'   Tucker  y.   Jones,  2  Bing.  2.  ^  Ex  parte  Dean,  2  M.  D.  &  D. 

Ke^y.Shaw,  8  Bing.  320.  Ex  partfe  127. 
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denied  bjr  his  own  orders  to  a  creditor  wlio  calls  for  pay- 
ment of  his  debt,  the  party  himself  bein^  at  home  at  the 
time.  Tlie  mere  denial,  however,  is  not  of  itself  the  act  of 
bankruptcy',  but  only  vrimd  facie  evidence  of  the  party 
keeping"  his  house,  with  intent  to  delay  his  creditors ;  and 
this  may  be  proved  in  many  other  ways,  besides  beuig  denied 
to  a  creditor ;  though  it  seems  to  have  been  for  some  time 
held,  that  an  actual  denial  was  indispensable  in  proof  to 
establish  this  act  of  bankruptcy.^  But,  as  it  is  the  intent  to 
delay,  aad  not  the  actual  delay,  which  must  accompany  the 
beginning  to  keep  house, — there  is  no  obligation  to  prove 
that  the  intention  was  effected,  if  there  are  circumstances 
enough  to  show  what  the  intention  really  was.  Therefore 
the  intention  of  keeping  house  being  clearly  proved  by  other 
evidence,  there  is  no  necessity  to  superadd  the  proof  of 
deuial  to  a  ci-editor;  a  si>ecies  of  eviaence,  indeed,  which 
nepd  never  l)e  i-esorted  to,  excej)t  for  the  pui-pose  of  explain- 
ing conduct  tliat  might  otherwise  be  deemed  equivocal.  For 
instance, — if  a  trader  gives  general  orders  to  l)e  denied,  then 
the  fact  of  a  creditor  calling  and  being  denied  will  be  im- 
portant evidence,  not  only  ot  the  beginning  to  keep  house, 
out  also  to  show  what  the  intention  of  the  party  was  in 
giving  such  orders.  Or,  if  he  direct  his  servant  to  fleny  him 
to  some  individual  by  imme,  then  it  will  be  essential  to 
prove  that  that  individual  was  a  creditor, — and  if  there  is 
no  other  evidence  of  keeping  house,  then  that  such  person 
actually  called  and  was  denied.^  Thus  the  necessity  of 
proving  an  actual  denial  to  a  creditor  occurs  only,  where 
there  is  otherwise  no  evidence  of  keej)ing  house,  or  of  what 
the  intention  of  the  part}'  is  in  keeping  liouse.  Where  it  is 
said,  therefore,  in  some*  of  the  books,-^  that  there  must  be 
an  actual  denial,  as  well  as  an  order  to  deny,  to  constitute 
an  act  of  bankruptcy,  this  must  be  understood  to  apply  to 
cases,  where  there  is  no  other  proof  of  the  party  beginning 
to  keep  house. 

But  it  is  proposed  to  consider  first  the  cases,  where  the 
denial  to  a  creditor  forms  tlio  principal  ingredient  in  the 
proof  of  the  part}'  beginning  to  keep  house,  before  we  treat 
of  those,  where  other  circumstances  have  been  admitted  to 
establif^h  thw  particular  act  of  bankruptcy. 

In  the  first  place,  the  denial  must  lie  in  consequence  of 
preriaiM  direction  from  the  debtor ;  for  unless  it  is  so,  no 


>  Garratt  v.  Mouie,  5  T.  R.  575.         »  Jackmor  v.  Nightingale,  Bull. 
Bawka  v.  Saunden,  C.  B.  L.  74.         N.  P.  40.  1  C.  B.  L.  79. 
*  Pither  v.  Boucher,  1 0  B.  &  C.  705. 
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subsequent  approbation  of  it  by  him  will  render  it  an  act 
of  bankruptcy.*  But  if  a  trader  hear  liimself  denied  to  a 
creditor  bv  one  of  the  family,  and  does  not  then  come  for- 
ward, and  his  remaining  quiescent  is  from  an  intention  to 
delay  the  creditor;  this  will  amount  to  an  act  of  bankruptcy.^ 
The  denial  must  bft  to  a  creditor,  whose  debt  is  tlicn  due  ;  for 
if  he  is  only  a  creditor  by  a  note  payable  at  fi  future  day,  a 
d<'niid  to  such  a  creditor  will  not  Ihj  an  act  of  bankruptcy;* 
.since  no  creditor  can  lie  said  to  Ix*  defeatt^l  or  delayed  in  the 
recovery  of  a  debt,  where  there  is  no  debt  which  he  can  legally 
demand  the  payment  of.  In  such  a  case,  however,  it  is  con- 
cjeived,  if  the  order  to  be  denied  was  given  under  an  appre- 
hension that  otJier  creditors^  tvlwse  debts  were  duej  would 
cull, — then  the  actual  denial,  being  proof  (at  all  events)  of 
keeping  house,  woidd,  coupled  with  proof  of  the  intent  of 
the  party  in  ordering  hnnselt  to  be  denied,  constitute  a  perfect 
act  of  bankruptcy. 

The  better  opinion  seems  to  be,  that  the  denial  tieed  not  be 
to  the  cre<litor  himself  but  that  it  will  be  sufficient,  if  made 
to  the  clerk  of  the  creditor,  or  any  other  person  coming  on 
his  behalf,  and  by  his  authority,  to  demand  the  debt, — upon 
proof  that  the  trader  knew  lum  to  be  such  clerk,  or  agent ;  * 
though  Lord  Camden,  at  Nisi  Prius,  once  held  the  contrary.* 
And  a  denial  to  the  clerk  of  the  creditor  is  equally  an  act  of 
bankruptcy,  notwithstanding  the  clerk  only  asks  to  see  the 
creditor,  and  does  not  ask  for  money,  if^  in  fact,  the  clerk  did, 
to  the  knowledge  of  the  debtor,  ciJl  for  money.*'  So  a  denial 
to  a  tax-gatherer,  who  calls  for  taxes,  is  also  im  act  of  bank- 
ruptcy ;  tor  the  tax-gatherer  is  an  agent  on  behalf  of  the 
crown,  and  the  crown  cannot  iye  said,  in  this  instance,  not  to 
be  a  creditor.5^  And  the  like  has  been  held,  where  the  denial 
was  to  the  collector  of  tJie  church  and  highway  rates,  who 
may  be  equally  considered  a  creditor, — the  debt  in  this 
case  being  created  by  the  assessment,  and  when  the  assess- 
ment is  made,  the  debt  then  becoming  due  and  demandable.^ 
And  whether  the  creditor  calls  for  payment  of  his  debt,  or 
secm-ity  for  it,  or  to  buy  goods  to  the  amount  in  oixler  to 
cover  it, — a  denial  will  he  equally  an  act  of  bankruptcy  ;  for 
the  statute  does  not  contemplate  the  object  of  the  creditor  in 

1  Ex  iMirte  Foiter,  1  Rose,  50.  '  Barrow  y.  Fotter,  C.  B.  L.  83. 

'  Smith  Y.  Moon,  1  Mood.  &  M.         ^  Hughes  v.  GUman,  10  Moore, 

458.  ^  480.  2  C.  &  P.  32. 

3  7  Vin.  Ab.   61.    pi.  14.      Ex         '  Jeffs  y.  Smith,  2  Taunt,  401. 
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calling,  but  the  intentioti  of  tlic  debtor  in  being  denied.^ 
But  if  the  truder  knows  that  the  creditor  is  coming  upon 
some  other  business,  and  not  for  payment  or  satisiBction  of 
his  debt^  and  refuses  to  see  liim, — ^then,  the  moment  his 
knowledge  of  that  purpose  is  proved,  his  intention  to  delay 
win  be  ne^tived.^  AjA  it  bas  been  ruled  at  Nisi  Prius, 
that  a  denial  to  a  bailiff,  who  had  previously  arrested  the 
party,  and  released  him  on  his  undertakii^  to  give  bail,  was 
not  an  act  of  bankruptcy', — on  the  ground,  that  the  denial 
wa.«%  not  to  avoid  a  creditor,  but  merely  to  avoid  the  execution 
of  a  Imil-bond.^ 

A  denial  to  several  persons,  whom  the  servant  of  the  bank- 
rupt, firom  tlieir  frecjuent  calling,  beheved  to  be  creditors,  is 
evidence  to  go  to  a  jury  to  say  whether  they  were  ci*editora 
or  not.**  And  it  has  been  also  held  to  be  an  act  of  bank- 
ruptcy, where  the  bankrupt  was  denied  to  a  person  calling  to 
make  inquiries  about  a  dishonoured  bill  of  exclumge,  whom 
the  bankrupt  considered  to  be  a  creditor/' 

A  denial  to  a  creditor,  though  he  demands  payment  of  his 
debt, — ^yet  if  he  does  not  ask  ror  the  debtor,  or  express  a  wish 
to  see  mm  personally,  it  has  been  said,  is  incomplete  proof  of 
the  party  Keeping  hoose.^  But  such  a  transaction  does  not 
in  fact  amount  to  a  denial;  for  where  there  is  no  request  to 
9ee,  there  can  be  no  dtmoL  to  be  seen.  The  circumstance, 
however,  of  the  creditor  caiUug  for  Jm  debt  would  go  far  to 
explain  the  intention  of  the  party  in  givinff  orders  to  be 
denied, — ^and,  with  very  slight  evidence  of  Keeping  house, 
wovdd  probably  be  sufficient  to  establish  an  act  of  banKruptcy. 

It  is  no  objection  to  the  proof  of  beginning  to  keep  house, 
that^  when  the  trader  was  oenied,  he  was  actually  seen  by  the 
creditor  through  the  window  of  a  partition,  and  was  heard 
giving  directions  to  be  denied.' 

The  fact  of  keeping  house  is  not  construed  to  mean  strictly 
his  own  dwelling-nouse ;  for,  it  is  held,  that,  if  a  man  have  no 
house  of  his  own,  and  keep  in  another  man*s  house, — ^that 
would  be  within  the  meaning  of  the  statute;^  and  the 
same,  when  a  party  keeps  on  ^p-board,  or  a  miller  keeps 

'  £x  parte  Harrit,  2  Rose.  67.  ingofutoftheway  toavoidananest. 

^  parte  Jfhite,  3  Ves.  &  B.  128.  commits  an  act  of  bankruptcy  f 

•  Ibid.  *  Jttmeum  v.  Earner,  1  Esp.  SSI. 

3  Sdtoiteig  V.  Lm;  3  Sla.  151.  *  BleaOf  v.  Onmiey,  2  Car.  fc  P. 

S€d  qtutre,  whether  such  a  denial  213. 

ODgbt  not  to  be  conttnied  with  an  *  Dudley  x.  Faughan,  1  Camp.  271. 

itUmtum  to  dftoy  a  creditor ;  and  '  £x  parte  Baw^itrd,  15  Ves.  449. 

whether  it  does  not  fiiU  within  the  Key  v.  Shaw,  8  Bing.  320.  1  Moore 

principle  of  that  daas  of  cases,  in  &  T.  462. 

which  it  is  held,  that  a  party,  keep-  »  BaUeyy,  Sckofield,  1  M.&  S.338, 
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himself  within  his  mill,  or  a  churchwarden  within  hii^ 
church,^  Accordingly,  where  a  trader,  carrying  on  busi- 
ness at  Warwick,  came  occasionally  to  London  to  make  pur- 
chases for  his  trade,  and  while  in  London  was  frequently  at 
the  counting-house  of  a  correspondent,  where  other  persons 
were  in  the  nahit  of  calling  upon  him, — it  was  held,  that  his 
desiring  his  correspondent  to  deny  him  to  a  creditor  whom 
he  expected  to  call,  and  concealing  himself  in  his  coirespon- 
denf  s  house  when  the  creditor  dia  call,  was  such  a  banning 
to  keep  hoiLse  as  amounted  to  an  act  of  bankruptcy.^  In 
one  case,  indeed,  it  was  laid  down,  that  a  creditor  lias  a  right 
to  call  on  his  debtor  Tvliere  lie  pleases,  to  demand  pajTuent  of 
his  debt, — and  that  a  denial  to  a  creditor  «^  anyptacey  though 
not  the  bankrupt's  usual  place  of  business,  was  equally  an  act 
of  bankruptcy.^  But  it  is  apprehended  that  this  proposition 
is  laid  down  too  broadly  to  stand  the  strict  test  of  examina- 
tion ;  and  that  the  denial  must  be  at  a  place,  which  was  then 
either  the  bankrupf  s  place  of  residence,  or  that  of  his  common 
resort,— or  one,  at  least,  where  he  had  appointed  a  creditor  to 
meet  him,  or  where  he  had  taken  a  temporary  shelter  for  the 
purpose  of  concealment. 

Where  a  debtor  Ls  always  accessible  to  his  creditors  at  his 
place  of  business  in  London,  but  declines  to  see  a  creditor 
upon  his  applying  at  his  countrj"  house,  the  answer  ought  to 
be,  not  "  tnat  he  is  not  at  home,"  but  "  that  he  attends  to 
biLsiness  only  in  London."^ 

When  the  party  has  once  been  denied  by  his  own  orders  to 
a  creditor,  with  a  view  to  delay  liim,  tliough  the  creditor 
is  delayed  but  for  one  horn*,  and  is  in  fact  afterwards 
admitted  in  consequence  of  his  importunity*, — the  denial 
will  nevertheless  be  an  act  of  bankruptc3\  Thus,  where  a 
trader  denied  himself  at  nine  in  tlie  morning  to  a  creditor, 
presenting  a  bill  for  payment, — ^though  he  afterwards  in 
the  course  of  the  day  appeared  in  public,  and  paid  the  bill 
before  Jive  d clock  in  tlie  afternoon, — ^this  was  held  to  be  an 
unequivocal  act  of  bankraptcy,  which  could  not  be  explained 
away  by  subsequent  circimistances.*  So,  where  a  trader 
gave  a  general  order  to  be  denied,  and  was  in  consecj^uence 
denied  to  a  particular  creditor,  whom  it  was  not  his  object  to 
be  denied  to, — ^though  he  inmiediately  overtook  the  creditor, 
and  said  he  was  not  afraid  of  Atw,  but  of  anothei^  creditor, — 


'  Cora.  Dig.  "Bankrupt,"  c.  i.  ^  Park  v.  Prouer,  1  Caring.  176. 

CuUen,  37.  <  PoHt  v.  Prouer.  I  C.  fc  P.  176. 

»  Curteis  v.  WxUia,  1  Ryan  &  M.  »  fVood  v.  Thwaitet,  3  Esp.  245. 

68.    DowL  k  R.  224.  «  Colkett  v.  Freeman,  2  T.  R.  5^. 
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this  was  held  dIso  such  a  beginning  to  keep  house,  as  was 
sufficient  to  constitute  an  act  of  banKruptcy.* 

There  are  many  acts  of  denial,  however,  even  to  a  cre- 
ditor, which  may  be  explained  by  circumstances,  to  show 
that  there  was  no  intention  to  delay  the  creditor,  but  that 
the  denial  proceeded  from  another  motive, — such  as  being 
engaged  with  company  or  business,  by  a  temporary  retire- 
ment and  privacy  during  a  period  of  sickness  or  domestic 
affliction,  or  during  the  ordinary  hours  of  sleep  or  refresh- 
ment.^ Thus,  where  a  creditor  had  been  in  the  habit  of 
caUing  wliilst  the  trader  was  at  dinner,  who  told  his  sen'ant 
that  the  creditor  was  troublesome  in  calling  for  money  at 
that  hom*,  and  desired  he  might  be  denied  to  him ;  and  the 
creditor  called  twice  afterwards,  when  the  trader  was  denied, 
but  was  accessible  to  all  his  other  creditors  at  business 
hours ; — ^this  was  held  to  be  not  an  act  of  bankruptcy/'' 
Neither  is  it  an  act  of  bankruptcy  for  a  man  to  cause  himself 
to  be  denied  on  a  Sunday,  notwithstanding  the  creditor  may 
have  been  even  appointed  to  call  on  tliat  day  for  the  express 
purpose  of  receiving  his  money.** 

But  where  a  trader  has  once  given  a  general  order  to  be 
denied  to  crwlitors,  it  will  be  no  excuse  that  lie  happens  to 
be  ill  in  bed,  when  a  creditor  afteiwards  does  call  for  his 
debt;  for  the  denial  in  this  case  will  be  referable  to  his 
previous  orders,  and  not  to  his  sickness  as  the  cause.* 
Where  the  trader  is  denied  by  his  wife,  though  the  wife 
herself  cannot  be  called  to  prove  the  denial,  yet  other  wit- 
nesses may  prove  that  her  husband  gave  her  orders  to  deny 
him,  and  that  she  did  actually  deny  him  to  some  creditors 
who  called.^ 

A  denial  to  a  creditor,  however,  though  conclusive  evidence, 
if  unexplained,  of  a  beginning  to  keep  house, — ^yet,  as  has 
been  before  observed,  it  is  not  the  only  evidence  by  which 
this  act  of  bankruptcy  can  be  established.  Thus,  if  a 
man  shuts  himself  up  for  a  month  in  his  bed-chamber, 
with  the  exception  of  Simdays,  mving  directions  merely  to 
be  denied  to  every  body  that  cafied, — ^tliis  will  not  only  be 
sufficient  proof  of  his  keeping  1m  housCf  but  of  his  doing  so 

'  Mucklow  V.  May,  1  Taunt.  479.  '  Smith  v.  Currie,  3  Camp.  349. 

»  Ex  parte    Hall,   I   Atk.  201.  Shaw  v.  Thompson,  1  Holt.  159. 

FMd  V.  Bellamy,  B.  N.  P.  39.    Ex  ^  Ex  parte  Preston,  2  Rose,  21. 

parte  Preston,  2  Rom,  21.    1  Burr.  2  Brod.  &  B.  3 1 2. 

4S4.  Stqfordy.  Clarke,  1  Carringt.  *  Lazarus  \.  H'aithman,  5  Moore, 

N.  P.  Rep.  159.  Hughes  v.  Oilman,  363. 

10  Moore,  480.     2  C  &  B.  32.  ^  Lloyd  v.  Ueathcote,  2  B.  &  B. 

38S.     5  Moore,  129. 

b3 
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witli  intent  to  delay  his  creditors.^  So,  wliere  u  mercliant 
left  his  countiiig-hoasc  where  he  usuiJly  sat,  aud  retired 
into  a  secluded  parlom*,  where  he  dreAv  the  curtains  to 
prevent  Ijeing  seen,  and  during  such  socla'^ion  several  cre- 
ditors culled,  who  must  have  seen  him,  had  he  remained 
in  the  counting-houst^, — such  a  concealment  was  held  suffi- 
cient evidence  of  an  act  of  bankiniptcy.-  So,  where  a  trader 
desired  his  ser\^ants  not  to  let  into  the  house  any  persons 
whom  they  did  not  know,  for  fear  of  being  arrested, — 
and  on  the  following  morning  the  doors  of  the  house  were 
kept  shut,  and  no  person  was  admitted,  until  it  had  been 
ascertained  from  the  window  who  he  Wiis, — it  was  held  that 
this  amounted  to  an  act  of  bankruptcy,  though  no  creditor 
was  actually  denied.'  If  the  trader,  also,  lias  no  clerk 
or  sen'ant, — as  the  act  of  keeping  house  cannot  then  of 
course  be  evincetl  through  the  medium  of  a  denialy — it  will 
be  amply  proved,  in  such  a  case,  if  he  shuts  himself  up  in 
his  house,  debarring  all  access  to  it,  whereby  his  cwditors 
are,  delayed.  And,  indeed,  it  may  be  laid  down  generally, 
tliat  wherever  a  trader  secludes  himself  in  his  house,  to 
avoid  the  fan*  iiAportunity  of  liLs  crecUtow,  who  are  thus 
deprived  of  the  means  of  communicating  with  him, — ^he 
begins  to  keep  hoast^  within  the  meaning  of  the  statute.* 

ITiere  may  also  Ije  circumstances  in  a  man's  conduct 
where  he  has  ffiven  no  ordei*s  to  Ije  denied,  and  where  there 
is  not  pi^oof  of  a  complete  seclusion,  which  will  amount  to 
an  act  of  bankruptcy,  under  this  head  of  beginning  to  keep 
house.  As  wliere  a  trader,  whose  counting-house  was  in  a 
town,  and  his  dwelling-house  in  the  countrj-,  did  not  go  to 
liis  counting-house,  nor  into  the  town, — ^Ijut  sent  for  his 
papere  to  be  brought  to  liis  dwelling-hoase,  and  only  went 
out  for  the  pmj)ose  of  taking  an  evenino^  widk  m  the 
countrv; — Lord  Eldoii  said  there  was  no  doubt  but  that  that 
sort  of  keeping  house  would  be  an  Jict  of  bankruptcy.* 

A  banker  stopping  vayment,  or  refusing  to  pay  mone^ 
when  called  upon  for  that  purpose,  does  not  thereby  commit 
an  act  of  bankruptcy, — if  he  keeps  his  shop  open,  and  does 
not  conceal  himself.^    And  the  snutting  up  a  banker's  shop 

1  Bayley  Y.  Schojield,  1  M.  &  S.  <  Per  Lord  EHenborough,  1  Camp. 

349.     Uoyd  v.  Heatkcote,  tupra,  272. 

'  Dudley  v.  Vaughan,  1  Camp.  ^  Ex  parte  Bourne,  16  Ves.  149. 

271.     CoiteWs  Bankruptcy  cit.  per  ^  Hopkins  v.  Grey,  7  Mod.  139. 

Bayley  J.,  1  M.  &  S.  354.    And  see  Pakenham  ▼.  Bland,  Ca.  in  Chan- 

Key  V.  Shaw,  8  Bing.  320.     1  Mo.  eery,  in  Lord  King's  Time,  42,  43. 

.  &  S.  462.  7  Ba.  Ab.  61.  pi.  12,  13. 

^  Harvey  v.  Ramsbottom,  1  B.  & 
C.  55. 
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by  one  psurtnor,  is  not  an  act  of  bankruptcy  in  bid  co-partner 
resitting  in  anotber  place. ^  But  closing  tbe  doors  and 
shutters  of  a  banking-bouse,  where  all  tbe  partners  order  this 
to  lie  done,  and  are  witbin  tbe  banking-bouse  wben  it  is  shut 
upy  and  wben  people  ai-e  clamorous  for  admission,  is  an  act 
of  bankruptcj',  although  neither  of  the  partners  live  at  the 
banking-house.^  And  it  seems,  that  if  any  trader  shut  up 
his  shop  without  making  any  provision  for  tlie  payment  of 
creditors,  it  would  be  an  act  of  oankruptcy ;  for  if  lie  remains 
within,  it  would  be  a  heepin/j  lumsCy — and  if  he  is  not,  it  would 
be  an  absenting  himself. 

In  all  these  cases  of  keeping  house,  as  well  indeed  as  in 
those  oi  departing  from  his  direUing-lioitsey  or  absenting  him* 
selt\  what  the  party  says  to  his  servant,  or  any  other  person^ 
ivhen  he  begins  to  seclude  himself,  Ls  receivable  in  evidence 
to  prove  the  intention;^  but  w^hat  be  says*  must  be  con- 
temporary with,  or  immediately  subsequent  to,  the  act  done,^ 

G.  Sieving  himself  to  he  arrested  for  any  debt  not  due?^ 
The  object  of  this  enactment  was  no  doubt,  to  provide 
against  a  voluntary  submission  to  an  an*est  for  a  fictitious 
debt;  but  it  would  apply  also  to  an  arrest  upon  a  bill  of 
exchange  not  due,  or  indeed  for  any  debt  solvendum  in 
fnturoy  if  the  intention  was  to  defeat  or  delay  a  creditor. 
This  act  of  bankruptcy,  however,  has  now  become  obsolete, 
•since  tbe  abolition  of  arrest  on  mesne  process  by  the  1  &  2 
Vict.  c.  110. 

7.  YielfUna  himself  to  prison,^]  The  yielding  must  of 
coiu-se  be  voluntary,  and  not  compulsory,  and  tne  intent^ 
to  defeat  or  delay  a  creditor.  But  a  bond  Jide  surwinder  in 
discbarge  of  bail  was  held  not  to  come  within  this  act  of  bank* 
ruptcy;  it  being  a  duty  incumbent  upon  every  defendant, 
if  necessary,  to  exonerate  those  who  nave  become  sureties 
for  him  in  the  action ;  and  as  the  btiil  have  a  right  to  take 
and  render  a  defends^t  in  their  own  discbai^e,  (he  being, 
in  die  eye  of  tbe  law,  abready  in  their  custody^  a  voluntary 

^  Ex  parte  Mauvr,  VJ  Vet.  543.  ^  Robwn  v.  Kemp,  4  Esp.  231. 

'  Cwnming  v.  Bmly,    6  Bing.  Marsh  v.  Meager,  1  Star.  353 ;  and 

363.  see  post,  title  "  Evidence." 

'  Jameson  ▼.  Earner,  I  £41.  381.  ^  This  was  also  an  act  of  bank- 

Bateman  ▼.  Baiieif,  5  T.  R.  512.  niptcyby  13£liz.c.  13,andUac.  1, 

B.  N.  P.  40.     Awibrue  v.  Ckndcn,  c.  15,  s.  2. 

AoiMly*  267.    4  Esp.  233.    iVilson  ^  This  is  also  Uken  from  the 

1,  Norman,  1  Esp.  334.    Robertson  above-mentioned  statutes  of  Eliz. 

Y.  LMai,  9  E«8t,  487.  and  James. 
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smrender  would  be  onlv  doinff  that  wliicU  he  mig'lit  be  at 
any  tinie  compelled  to  (Jo  by  ULs  bail.  If  a  trader,  however, 
who  is  capable  of  paying*,  will,  from  fraudulent  motives, 
voluntarily  go  to  prison, — ^that  will  be  an  act  of  bankruptcy. 
Therefore  where  a  man  was  arrested  for  28?.,  and,  though 
he  had  money  sufficient  to  pay  the  debt,  yet  chose  rather 
to  go  to  prison,  in  order,  as  he  declared,  to  force  his  creditors 
to  come  to  a  composition, — ^lie  was  held  to  have  committed 
an  act  of  bankruptcy.^  But  this  act  of  bankruptcy,  like  the 
last,  has  now  become  nearly  obsolete. 

8.  Suffering  hifnself  to  be  outlaived?]  An  outlawry  in 
Ireland  will  not  make  a  man  a  bankrupt  here ;  for  that  Ls 
considered  a.s  an  act  of  bankruptcy  committed  abroad.'  And 
an  outlawiy  suffered,  without  tlie  intent  to  defeat  or  delay  a 
creditor,  is  not  an  act  of  bankruptcy.'*  It  is  laid  downbjr 
Lord  Chief  Baron  Comyns,*  (upon  the  authorities,  as  it  is 
presumed,  which  are  cited  below,*  but  he  himself  cites  no 
authoritj'  for  the  position,)  that  the  outlawiy  ynll  not  be  an 
act  of  bankruptcy,  if  it  be  reversed  before  tlie  commission  of 
bankrupt  issues,  or  if  it  be  reversed  for  default  of  proclama- 
tions, even  after  tlie  commission.  There  is  some  qualification, 
however,  as  to  this  last  position,  in  Viner,  which  is  not 
noticed  by  Comyns;  the  passage  in  Viner  being,  "if  the 
outla\\iy  be  reversed  for  want  of  proclamations,  all  that  is 
done  in  the  meantime  by  the  commissioners  is  void ;  contrdf 
if  it  was  reversed  07i  a  n-rit  of  error '^  But  this  can  scarcely 
now  be  considered  as  law ;  for,  if  the  outlawry  were  suffered 
fraudulently  ah  initw,  with  an  intention  to  defeat  or  delay  a 
creditor,  no  subsequent  event  would,  it  is  submitted,  be 
sufficient  to  clear  the  fraud,  or  prevent  the  operation  of  the 
bankrupt  law,  any  more  than  a  denial  to  a  creditor,  once 
made  with  intent  to  delay  him,  can  be  explained  away  by 
any  subsequent  circumstances.' 

9.  Procurin/f  him^lfto  he  arrested,]  This  act  of  bank- 
ruptcy is  taken  fit)m  the  1  Jac.  1,  c.  15,  s.  2.  Any  arrest 
made  by  a  man's  own  procurement  would  come  within  this 
head  of  bankruptcy,  it  oeing  immaterial  whether  the  arrest 


'  Ex  parte  Barton,  7  Vin.  Ab.  61 .         »  Com.  Dig.  "Bankrupt,"  C.  4. 

•  This  is  also  from  the  two  sta-         •  7  Vin.  Abr.  61,  pi.  10  R.  S.  L. 
tutes  of  Eliz.  and  James.  186.    Stm^t  Read.  124. 

3  Com.  Dig.  "Banknipt,*'  C.  4.  '  See  ante,  p.  56;  and  C.  B.  L. 

*  Bradford  v.  Bloodworth,  I  Keb.  85. 
11.     1  Lev.  13. 
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is  for  n  real,  or  a  fictitious  debt.  But  this  act  of  bankruptcy 
has  also,  since  the  abolition  of  arrest  for  debt,  now*  become 
olxiolete. 

10.  Procuring  his  goods,  moneys  or  chattels  to  be  attached, 
sequestered,  or  tahen  in  execution,]  Tliis  act  of  bankruptcy 
was  al*o  included  in  the  1  Jac.  1,  c.  15,  s.  2,  with  the 
excei)tion  only  of  the  last  words,  which  were  very  pro- 
perly added  in  the  0  Geo.  4,  c.  10;  it  having  been  liolden 
under  the  statute  of  James,  that  a  ikiudulent  execution, 
though  void  as  ntrainst  creditors,  Wius  not  a  procuring  of 
goods  to  be  attached, — ^which  metmt  only  a  proceeding  by 
foreign  attachment  in  London,  or  in  those  other  towns  where 
that  species  of  process  Ls  used.* 

An  attachment,  for  ttiere  default  or  fac/ies,  is  not  an  attach- 
ment within  the  meaning  of  the  statute;*  for  such  an 
attachment  caimot  Ik*  considered  to  be  with  a  defendant's 
Dim  procurement.  A  sequestration  of  tithes,  also,  issued 
against  a  person  who  has  a  rectory  impropriate,  for  not 
rejiairing  the  chnncel  of  his  church,  is  for  the  same  reason 
not  an  act  of  bankruptcy.*  The  procuring  of  the  goods  to  be 
taken  in  execution  lias  no  effect  as  an  act  of  bankruptcy, 
until  the  goods  fire  actually  taken.**  And  where  a  trader, 
hearing  that  a  writ  of  ^.  fa.  was  issued  against  him,  clan- 
destindy  conveyed  his  goods  out  of  his  hoase,  and  concealed 
them  privately,  in  order  to  prevent  them  from  being  levied  in 
execution, — ^ttis,  it  was  determined,  though  a  palpable  fraud,, 
did  not  amount  to  an  act  of  bankruptcy.* 

11.  Making  or  causing  to  he  made,  either  rvithin  this 
realm,  or  elseichere,  any  fraudulent  grant  or  conveyance  of 
any  of  his  lands,  tenements,  goods,  or  chattels.']  Thig  act  of 
bankruptcy  is  taken  from  the  1  Jac.  1,  c.  15,  s.  2,  but  it 
includes  any  CTtint  or  conveyance  executed  abroad,  as  well  as 
those  executed  in  this  country ;  it  having  been  decided  under 
the  statute  of  James,  that  a  deed  executed  in  India,  or  any 
foreign  country,  was  not  an  act  of  bankruptcy,  on  the  CTOimd 
that  no  act  of  bankruptcy  could  be  committed  abroad.^ 

The  grant  or  conveyance  contemplated  by  the  statute  is  a 
^nt  or  conveyance  by  deed,  with  a  proper  stamp  affixed  ta 
it ;  tor,  if  the  instrument  only  amounts  to  an  agreement  to 

»  Clarey  v.  HayUy,  Cowp.  427.  <  Gihion  v.  Kinjg,  1  C.  &  M.  45H. 

Harmon  v.  Spotiitwood,  ctt.  ibid.  '  CoU  v.  Daviet,   1   Ld.  Raym. 

'  Qxbion  V.  Kins,  *  Cw*  *  M.  724. 

458.  *  Inglii  V.  Grant,  5  T.  R.  630. 

*  Com.  Dig.  ••  Bankrupt,"  C.  2.  Norden  v.  Jamet,  Dick.  533. 
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traasfer  or  assign  any  part  of  a  trader's  effects,  or  an  agree* 
ment  to  accept  a  composition,  it  is  not  an  uct  of  bankruptcy 
under  the  aoove  liead.^  But  it  in  enough  that  the  decKl  is 
executed  by  the  bankrupt  only,  although  it  is  not  proved  to 
have  been  acted  upon,  or  to  have  pansed  out  of  the  ]jank- 
rupt's  hand8.2 

There  are  two  species  of  fraudulent  conveyances  compre- 
hended witliin  the  statute ;  1st,  those  which  are  void,  either 
ut  common  law  for  fraud,  or  mider  the  statute  of  fraudulent 
conveyances,  13  Eliz.  c.  5 ;  2ndly,  those  which  have  been 
considfered  frtiudulent  as  an  evasion  of  the  bankrupt  law, 
by  distributing  the  trader's  pro])erty  in  a  mode,  and  in  pro- 
portions, different  from  what  tliat  law  permits.  And,  indeed 
it  has  been  said,  that  ere?y  case,  of  an  act  of  bankruptcy  fry 
deed,  proceeds  upon  the  ground  of  its  being  a  fraud  upon  the 
bankrupt  law.' 

With  respect  to  to  the  first  class  of  conveyances,  it  would 
be  far  beyond  the  limits  of  the  present  treatise  to  enumerate 
the  various  cases  that  come  within  it,  and  which  must  neces- 
sarily depend  each  upon  its  o^n  peculiiir  circumstances.  It 
must  suffice  on  the  present  occasion  to  observe,  that  suspicion 
always  attaches  to  a  deed  which  is  executed  in  a  clanaestins 
wanner,  or  at  an  utistasonable  iwur;  to  one  which  is  fdUely 
dated,  or  contains  unusual  covenants,  or  is  made  witltout  conr 
sideratioH,  or  where,  bein^  an  assignment  of  goods  and 
chattels,  it  is  twt  accampanted  by  tlie  delivery  of  them  to  the 
assignee.  To  invahdate  a  deed,  by  the  statute  of  EUzabeth, 
it  is  not  necessary  to  show  that  the  party  was  insolvent ;  the 
question  being,  whether  the  deed  was  made  to  hinder  and 
delay  his  creditors,  by  placing  the  iwoperty  out  of  their 
reacL'*  For  Airther  information  on  this  head,  the  reader  is 
leferre^  to  the  numerous  cases  in  the  books,  some  of  which 
are  mentioned  in  the  note.^ 


<  WhUweU  V.  Dimtdaie,  Pnke,  Hatelinton  v.  OiU,  3  T.  R.  620,  n. 

168.  WhiieweUy.Thompmm,  1  Esp.  10  Ves.  145.    Kidd  ▼.  RawHn$&m^ 

68.     JMf  y.  WaiHi,  3  £8p.  228.  3  Esp.  52.    2B.&P.59.    Meggott 

Martin  ▼.  Pewtras,  4  Barr.  2477.  y.  MUU,  1  Ld.  Raym.  286.    CoU  y. 

Dutton  y.  Morri9on,  17  Ves.  202.  Dacis,  Ibid.  724.    Detrey  v.  Baytu 

^  Botcherfnf  y.  Ltmcatter,  1  Ad.  tun,  6  East,  257.    Jones  v.  Dwyer, 

ItE.  77.  15  East,  21.     Leonard  y.  Baker, 

^  Riut  y.  Cooper,  Cowp.  629.  1  M.  &  S.  251.     JVatkin»  y.  Btrch, 

*  Richardt  y.  SmaUu>ood,  Jacob,  4  Taunt.  823.      Reed  y.  Blades, 

557.  5  Taunt.  212.    Hartley  v.  Smith, 

^  Edwards  y,Harben,2T.K,b97,  Buck.  368.    And  see  alao  Sir  W. 

WordaU  y.  SmUh,   I  Camp.  833.  Evans's  "  Compendiam  of  the  Law 

BitcAfuitfy./2owton,  Free.  Chan.  287.  upon  the  SUtutes  of  F^odulnt 

Lord  Cadogan  y,K€nnett,CowpA32.  Conveyances." 


Sect.  2.]  Of  tiic  Act  of  Bankruptcy.  63 

To  the  second  dauss  of  couveyances,  therefore,  it  is  pro- 
iwsed  chieiiy  to  confine  our  attention ;  namely,  those  wnich 
are  held  void,  as  being  in  contravention  of  the  bankrupt  law^ 
and  which,  if  made  by  any  other  person  than  a  trader,  would 
not  be  coniddered  fraudulent  or  void.  For  a  conveyance  by 
a  man  who  is  not  in  trade,  either  of  aU  his  property  for  the 
benefit  of  Lis  creditors,^  or  an  assigment  oi part  to  one 
creihtor  in  preference  to  another,  2  would  in  neither  case 
be  void,  except  as  it  Avas  opposed  to  the  policy  of  the 
bankrupt  law. 

Under  the  former  statutes  it  was  originally  decided,  that, 
in  order  to  construe  a  convevance  of  a  trader  s  lands  or  effects 
to  be  an  act  of  bankruptcy,  it  must  have  been  a  conveyance  of 
aZ7^  his  lands,  or  ejects,  or  of  so  mreat  a  portion  of  the 
latter,  that  it  would  not  be  possible  tor  him  afterwards  with 
tlie  remainder  to  carry  on  his  business'* ;  for  it  was  held,  tliat 
he  might  lawfully  mdce  a  mortgage  of  part  of  his  lands,  or 
'JisA^part  of  his  effects  with  iwssession  delivered,  to  any 
particiuar  cretlitor,  without  its  being  deemed  fraudulent,  or 
an  act  of  bankruptcy.^  If  any  part  of  his  fistate  or  effects 
wus  excepted  in  an  assignment,  which  purported  to  be  an 
assignment  of  all, — ^then  the  question  was,  whether  the 
exception  was  colourable,  or  uot.^  This  construction  was 
consistent  with  the  enactment  of  the  statute  then  in  force 
relatinjy  to  this  particular  act  of  bankruptcy, — ^the  words  of 
the  1  Jae.  1,  c.  15,  s.  2,  being  "  any  fraudulent  grant  or 
conveyance  of  Ins,  her,  or  their  lands,  tenements,  goods,  or 
chattels;''  and  not,  as  in  the  (5  Geo.  4,  c.  16,  "any  fraudulent 
grant  or  conveyance  of  any  of  his  lands,  &c."  Another  and 
more  modem  class  of  cases  extended  tliis  rule  of  construction, 
by  holding,  that,  where  the  effect  of  an  assignment  would  be 
to  prevent  a  fair  and  equal  distribution  amongst  the  creditors, 
— ^then  the  jissignment  of  only  part  of  the  effects,  and  though 
made  to  a  horm  Jide  creditor,  if  made  in  contemplation  of 
liankruptcy,  became  itself  the  very  act ' ;  for,  though  not 
a  conveyance  of  all  his  effects,  it  was  nevertheless,  as  to  the 
part  actually  conveyed,  a  memis  whereby  his  other  creditors 
might  be  defeated  or  delayed ;  and  this  last  mode  of  con- 

>  Pidtstoek  t.  Lester,  3  M.  &  S.  *  Doug.  295.     1  BI.  362.     Law 

371.  Ont  V.  Neale,  5  Moore,  19.  v.  Skmner,  2  Bl.  996. 

*  Ettwick  y.  CaUkmd,  5  T.  R.  424.  ^  H'Uton  v.  Day,  2  Burr.  630. 
/ncKcv.  Grant,  Ibid.  530.    Nunn  v.  •  Gaipier's  case,  cU.  1  Burr.  477. 
mUmare,  8  T.  R.  528.    Meux  v.  '  Cowp.  124.    Lintm  v.  B«r/- 
B9weU,  4  East,  I.  Utt,  3  WUs.  47.    Devon  v.  mats, 

*  1  Burr.  467.  Doug.  86.    fVhitwell  v.  Tfwnpton, 

1  Esp.  66. 
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struction  is  consistent  with  tlie  words  and  the  spirit  of  the 
present  enactment.  As  the  law  now  stands,  therefore,  any 
grant  or  conveyance  of  any  portion  of  a  bankrupt's  property, 
which  may  give  an  imdue  preference  to  any  particular  cre- 
ditor,— or  Tvliich,  in  the  words  of  the  statute,  may  be  made 
"  with  intent  to  defeat  or  delay  his  creditors,"  generally, — 
will  be  considered  an  act  of  bankruptcy;  the  material  thing 
for  consideration  being,  the  intent  and  purpose  of  the  bank- 
rupt in  making  the  grant  or  conveyance, 
.  ^ntjjirst — as  to  those  cases  where  a  trader  conveys  the 
whole  of  his  effects. 

A  grant  or  conveyance  of  the  whole  of  a  trader's  property 
is  equall}'  an  act  of  bankruptcy,  although  it  is  not  made  with 
intent  to  defeat  or  deky  his  creditors ;  for,  as  that  is  the 
necessary  consequence  of  the  assignment,  he  must,  in  law, 
be  taken  to  have  intended  it.^  And,  though  such  a  convey- 
ance may  be  valid  as  between  tlie  bankrupt  and  the  other 
party  to  it,  it  may  be  fraudulent  by  reason  of  collusion  or 
deceit  on  the  part  of  the  trader,  and  its  tending;  to  the  injury 
of  his  other  creditors ;  as  where  he  continues  in  possession  of 
the  property  assigned,  by  which  means  he  obtains  a  false 
credit  among  those  who  deal  \i'ith  him.  Thus,  where  a  trader 
assigned  aU  his  estate  and  interest  in  certain  premises,  and 
also  all  his  stock  in  trade  to  a  particular  creditor,  for  the 
purpose  of  securing  him  the  repayment  of  advances,  at  the 
same  time  remaimny  himself  in  possession  of  even'  thing 
conveyed  by  the  deed,  and  having  in  fact  nothhig  of  value, 
but  wliat  was  comprised  therein, — lie  was  held  toliave  com- 
mitted ah  act  of  bankruptcv.^ 

So,  where  a  trader,  finding  he  could  not  stand  his  ground, 
assiffned  to  one  of  his  creditors  eveiy  thing  he  had  in  the 
woru/y  to  secure  an  unliquidated  debt,  Jteeping  possession  of 
the  property,  and  ffiving  a  letter  of  attorney  to  his  onm  clerk 
to  collect  in  the  aebt<^, — the  court,  after  observing  that  the 
deed  was  made  to  prtfer  the  assignee  to  the  trader's  other 
creditors,  and  that  liis  own  clerk  was  invested  with  the 
management  of  his  effects,  instead  of  the  commissioners,  de- 
cided that  he  became  a  bankrupt  the  moment  he  executed 
the  deed.^  And  the  same  point  was  ruled,  where  a  trader 
executed  a  bill  of  sale  of  alt  his  effects  to  a  creditor,  though 
he  was  put  into  possession  of  them  the  next  day.**     Neither 

*  Stewart  v.  Moody,  1  Cr.  M.  &  R.  '  Wouley  v.  De  Afattos,  I  Burr. 
777.     Tiebert  v.  Spooner,  Mees.  8c     467. 

yf.  714.  '  niUon  V.  Day,  2  Burr.  827. 

^  Butcher  v.  Eatto,  Doug.  295. 
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does  it  render  sucli  an  instrument  less  an  act  of  bankruptcy, 
that  it  is  given  by  the  ti-ader,  when  under  arrest  at  the  suit 
of  the  very  creditor,  to  whom  it  is  so  made  or  given.^  Nor, 
though  the  creditors,  (with  whom  such  deed  was  in  the  first 
instance  concerted,)  ai)»rwards,  and  when  it  is  executed, 
change  t^eir  purpose,  unknown  to  the  bankrupt,  and  procure 
a  fiat  to  be  issued  against  him,  founded  on  the  yeiy  deed  as 
the  act  of  bankruptcy.^  But  a  conveyance  by  a  trader  of  all 
his  effects  at  a  given  place  is  not  an  act  of  bankruptcy,  unless 
it  be  shown  that  he  has  no  other  property.* 

It  makes  no  difference,  however,  whether  the  assignment 
is  made  to  seciure  a  present  debt,  or  to  indemnify  a  surety 
who  is  only  likely  to  become  a  creditor;  for  the  mischief 
arising  to  the  bankrupt's  other  creditors  from  the  undue 
preference,  w  precisely  the  same.  As  where  the  bankrupt 
nad  l)orrowed  of  a  creator  a  simi  of  money,  for  the  payment 
of  which  the  defendant  became  surety  in  a  bond,  and  the 
bankrupt  conveyed  to  the  defendant «// his  estjite  and  effects, 
and  stock  in  trade,  and  a  nominal  possession  was  riven  by 
delivery  of  a  silver  spoon, — ^there  being  a  proviso  in  tte  deedf, 
that  imtil  the  deienaant  was  damnified,  ne  should  not  take 
actual  possession — ^this  vras  decided  to  be  an  act  of  bank- 
ruptcy, though  the  bankrupt  continued  solvent  for  three 
years  after  the  conveyance,  on  the  ground,  that  it  was  in- 
tended to  give  an  unclue  preference  to  the  surety,  when  he 
became  a  creditor,  and  that  the  conveyance,  being  of  all  his 
stock  in  trade,  destroyed  in  reality  his  capacity  of  trading ; 
for  he  could  not  afterwards  feirly  sell  an  ounce  of  merchan- 
dize, the  whole  belonging;  to  another  person.'*  And  an  ex- 
clusion of  onlv  one  creoitor  from  the  benefit  of  such  an 
assignment,  will  not  prevent  its  being  considered  less  an  act 
of  ])ankruptcy,  than  if  such  creditor  had  been  preferred  to 
the  rest ;  neither  wiU  a  colourable  exception  in  the  deed  of 
an  inconsiderable  part  of  the  trader's  property,  prevent  its 
being  so  considered — as  where  a  trader  maae  an  assignment 
of  the  bulk  of  his  propertj'-  (except  his  household  ffoods  and 
some  other  articles,;  to  trustees,  in  trust  to  pay  themselves 
and  all  the  creditors  mentioned  in  a  schedule,  in  which  sche- 
dule one  creditor  was  pui-posely  omitted, — Lord  Hardwicke 
was  clear  that  the  assignment  was  an  act  of  bankruptcy.^ 

So,  where  an  innkeeper  assigned  all  the  ftimiture  ana  other 

'  Newton  r.  Chantler,  7  Ewt,  138.  *  Chase  v.  Ooble,  2  Man.  &  G.  92* 

'  Tappendem  r.  Burgets,  4  East,  3  Scott,  N.  R.  245. 

320.  Bat  no  creditor  who  was  a  porfy  *  Hauellt  v.  Simpson,  Doug.  89: 

to  tbe  deed  ooold  himself  set  it  ap  as  1  Brown,  99. 

an  act  of  tMnkraptcy.  See  post,  p.  67.  '  Ex  parte  Fbord,  cit.  1  Barr.47  7 . 
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effects  at  the  inn  (except  his  stock  in  trade,  money,  and  book 
debt<)^  to  a  creditor,  in  trust  to  sell  and  pay  liimself,  return- 
ing the  surplus  to  the  innkeeper ;  this  wa^  neld  to  amount  to 
an  act  of  bankruptcy, — ^the  party  being  insolvent  at  the  time 
of  the  assignment, — as  it  disabled  him  from  carrying  aa  his 
business.^ 

The  above  cases,  we  perceive,  relate  to  assignments  for  the 
benefit  of  one  or  more  creditors,  to  the  exclusion  of  others^  and, 
as  the  necessary  consequence  of  such  a  transaction  is  to  give 
an  undue  preference j  it  seems  but  just  and  reasonable  that  an 
a.ssignment  of  this  nature  should  be  held  fraudulent,  as  against 
those  creditors  who  iu%  excluded  from  the  benefit  of  it.  The 
following  decisions,  however,  invahdate  assignments  for  the 
hentjit  o/'  all  the  cnniitors,  the  justice  of  which  it  is  not  so 
easy  to  comprehend'^;  though  the  professed  principle  on 
which  they  proceed  is,  that  the  insolvent's  property  may  be 
more  effectually  administered  for  the  good  of  the  creditors 
under  the  provisions  of  the^  bankiiipt  Law,  than  undei*  the 
management  of  trustees  privately  selected  for  that  purpose 
by  the  party  himself.^ 

And  hei'e  it  may  be  as  well  to  notice  an  important  re- 
striction which  is  added  by  the  0  G.  4,  c.  16,  to  this  act  of 
bankruptc}'.  By  the  4th  section  it  is  pi-ovided,  that^  where 
the  conveyance  is  bv  deed  to  truster's  for  the  benefit  of  all 
the  creditors,  it  shall  not  be  tleemeJ  an  ace  of  bankruptcy, 
unless  a  commission  issue  within  six  calendar  months  fix>m 
the  execution  of  it ;  provided  the  deed  is  executed  by  every 
trustee  within  fifteen  days  after  the  execution  of  it  by  the 
trader,  and  the  execution,  both  by  the  trader  and  the  trus- 
tees, be  attested  by  an  attorney  or  soUcitor — and  notice  be 
^ven,  within  two  months  after  the  execution,  by  the  trader, 
if  he  reside  in  London  or  within  forty  miles  thereof,  in  the 
London  Gazette,  and  in  two  London  daily  newspapers, — ^and 
if  he  reside  beyond  that  distance,  then  in  the  Gazette,  and 
one  London  dady  newspaper,  and  one  provincial  newspaper 
published  near  to  tlie  trader^s  residence  \  which  notice  must 
contain  the  date  and  execution  of  the  deed,  and  the  name  and 
place  of  abode  respectively  of  ever}'  such  trustee,  and  of  such 
attorney  or  soUcitor.  Tins  chuise  removed  several  difficulties 
previously  connected  with  trust  deeds  for  the  benefit  of 

1  Pwter  ▼.  Waiher^  I  Man.  &  G.  upon  thU  subject*  by  Sir  W.  D. 

68$.    It  seems  tlso  that  such  an  Evans,  in  his  letter  to  Sir  S.Romilly, 

assi|;nmentwouldbeanactofbtnk*  page  173.    And  see  the  new  statute 

raotcy  aa  a  firaudolent  preference.  of  7  &  8  Vict.  c.  70»  for  facilitatiDg 

'  14  Yes.  148, 17  Yes.  198.  arrangemenU  between  debtors  and 

'  See  vme  forcible  observations  creditors. 


Sect.  2.]  Of'  the  Act  of  Bankmpt^y.  67 

creditors)  which  could  be  avoided  formerly  at  any  time,  as  an 
act  of  biudkniptcy,  by  an  outstanding  creditor  not  a  party  to 
the  deed.  Under  such  a  deed,  therefore,  no  purchaser  was 
ever  safe ;  for  he  could  never  be  sure  that  all  tlie  insolvent's 
creditors  had  executed  the  deed. 

An  assipmient  of  a  trader's  efiects,  however,  for  the  bene- 
fit of  all  his  creditors,  will  only  be  an  act  of  bankruptcy, 
when  they  do  not  all  assent  to  the  deed;  for  no  creoitor, 
who  is  either  a  party  or  privy  *  to  the  assignment,  oA  has 
taken  any  benefit,^  or  even  acted  under  it,*  can  afterwards 
set  it  u]>  as  an  act  of  bankruptcy.  It  has  been  held,  that 
this  estoppel  only  applied  to  such  party,  as  petitioning  ere- 
dit&Ty  and  not  to  one  who  happened  to  be  elected  an  assignee 
under  the  commission.^  But  it  has  been  since  decided,  that 
an  assignee  cannot  set  up  such  a  deed  as  an  act  of  bank- 
ruptcy, if  the  petitioning  creditor  is  a  party  to  it.^  It  is  not, 
however,  because  the  name  of  a  creditor  is  inserted  as  one  of 
the  trustees  in  a  trust  deed,  that  the  firm  (of  which  he  is  a 
partner)  cannot  sue  out  a  fiat  as  petitioning  creditors,  and 
set  up  the  deed  as  an  iict  of  bankruptcy,  if  the  deed  was  not 
executed  by  himself,  nor  by  any  member  of  the  firm.^  Nor 
is  a  party,  who  gives  his  assent  to  such  a  deed,  estopped  from 
tming  out  a  fiat,  if  he  finds  that  the  deed  contains  a  stipula- 
ti<Hi  in  favour  of  a  particulai*  creditor.' 

The  first  case,  involving  the  consideration  of  an  assignment 
iar  the  benefit  of  all  the  creditors,  was  decided  by  Lord 
MasiEtfield,  in  which  he  held,  that  such  an  assignment  made 
by  a  trader  to  two  of  his  creditors  in  trust  for  themselves  and 
the  rest,  was  an  act  of  bankruptcy,  unless  erery  creditor  had 
concurred^  ;  and,  in  conformity  with  this  decision,  it  was 
afterwards  held,  that  where  several  pai-tners  by  deed  assigned 
all  their  partnership  effects,  &c.  to  trustees  for  the  benefit  of 

»  Bam/ord  v.   Baron,    2   T.  R.  =  Ex  parte  Tealdi,  1  M.  D.  &  D. 

694.  n.     Ex  parte  IVhaUey,  1  P.  210. 

Sraitb,  118.     Ex  parte  Crawford,  ^  Ex  parte   Cawkwell,    I    Rose, 

1  Christ.  B.  L.  137,  182.     Hick$  v.  313.     Bark  v.  Gooch,  4  Camp.  232, 

Bttrfiit,  Ibid.  235,  n.     Ex  parte  1  Holt,  13. 

Skate,  1  Mad.  598,  1  G.  &  J.  84.  *  Tappenden  v.  Burgett,  4  East, 

Ex  parte  Kibur,  Buck.  104.    Ex  230.  Jackson  v.  Inrin,  2  Camp.  49. 

parte  Battier,  Ibid.  426.  /?.  v.  Cook,  *  Tope  v.  Hockin,  7  B.  &  C.  101. 

4  Dea.  82.    Ex  parte  Bann,  3  I>ea.  And  see  Small  v.  Marwood,  9  B.  8t 

119.    Bat  a  party  is  not  prevented  C.  300. 

from  suing  out  a  fiat  upon  a  dif^  ^  Re  Wood,  3  Dea.  514. 

fererU  act  of  bankrupteif  committed  '  Ex  parte  Marshall,  1  M.  D.  & 

by  tbe  trader  previously  to,  and  en-  D.  575. 

tirdy  independent  of  the  deed.  Doe  "  Kettle  v.  Hammond,  1  C.  B.  L. 

V.  JndenoH,  I  Star.  262.  89 ;  and  see  Harmon  v.  FUher,  Per 

Lord  Mansfield,  Cowp.  123. 
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their  creditors,  and  some  of  the  separate  creditors  of  one  of 
the  partners  did  not  assent  to  it,  the  assig^nment,  as  to  such 
partner,  was  an  act  of  bankruptcy.*  And  a  condition  in- 
serted in  such  a  deed,  that  it  shall  be  void,  if  the  parties 
think  fit  *,  or  if  a  fiat  in  bankruptcy  be  taken  out,  or  if  all 
the  creditors  do  not  sign  within  a  ^iven  period  * — ^wiU  not 
make  it  less  an  act  of  bankiaiptcy ;  nor,  though  the  assign- 
ment is  made  merely  for  the  purpose  of  constituting  an  act 
of  bankruptcy.'*  'Where  such  an  assignment,  however,  pur- 
ports to  be  made  by  several  partners,  and  one  of  them  never 
executes  the  deed — it  was  considered  very  doubtful,  ^unlesi? 
the  deed  was  expressly  meant  to  be  a  several  deed,)  whether 
in  such  a  case,  the  assignment  would  be  an  act  of  bankruptcy, 
even  against  the  partner  who  executed  it ;  for  he  might  not 
intend  to  give  the  deed  any  effect,  unless  the  other  ])artner 
also  devoted  his  share  of  the  partnership  property  for  the 
purposes  of  the  assimment — ^wnich  he  did  not  do,  in  fact,  if 
ne  railed  to  execute  tne  deed.*  But  it  has  lately  been  decided, 
that,  in  the  absence  of  any  thing  to  show  that  the  deed  was 
delivered  as  an  escrow,  it  ammmts  to  an  act  of  bank- 
ruptcy by  the  partner  who  so  enacted  it.®  An  assign- 
ment of  a  trader  s  effects,  which  is  not  drawn  according  to 
the  instructions  gi^en  to  his  attorney  to  prepare  it,  cannot 
be  set  up  as  an  act  of  bankruptcy ;  for  it  is  not  1m  deed, 
when  it  is  drawn  up  coritrarj'-  to  his  intention.' 

In  one  case  it  was  held,  that  an  assignment  made  by 
a  trader  in  India  of  all  his  effects  in  trust  for  creditors, 
was  not  an  act  of  bankruptcy,  and  that  such  an  ass^ment 
was  not  fraudulent  and  void"  in  itself.®  This  case,  upon  the 
first  view  of  it,  seems  somewhat  irreconcilable  with  many  of 
the  decisions  above  mentioned ;  but  the  ground,  on  which  the 
court  decided  that  the  deed  was  not  an  act  of  bankruptcy, 
was,  that  it  was  executed  in  India,  and  therefore  could  not  be 
considered  as  an  act  of  bankruptcy  in  England ;  a  reason 
which,  of  course,  would  not  now  apply.  It  has  been  decided 
however,  within  these  few  years,  by  the  court  of  King's 
Bench,  that  the  assignment  of  the  whole  of  a  trader's  pro- 
perty is  not,  of  itself,  an  act  of  bankruptcy,  unless  some  fact 
is  shown,  from  which  fraud  can  be  inferred,  notwithstanding 
such  an  alignment  would  wholly  incapacitate  the  trader 

*  Eckhardt  v.  Wt/wm,  8  T.  R.  *  Simpson  v.  Sikes,  6  M.dtS,  295. 
140.  *  Ibid.   215.     Per  Lord  Eldon. 

2  Tappenden  v.  Burgess,  4  East,  "  Bowker  v.  Burdekin,  1 1  Mew. 

230.  &W.  128. 

*  Button  \.  Morrison,  1  Rose,  213.  '  Ex  parte  Norris,  1  G.  &  J.  233. 
17  Ves.  199.  ■  Inglis  v.  Grants  5  T.  R.  530. 
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from  carrying  on  his  business.^  And  in  a  subsequent  case 
it  was  befdy  that  such  an  assignment  was  not  an  act  of  bank« 
ruptcy,  although  it  was  even  made  ]>y  the  party  with  intent 
to  abscond  from  his  creditors,  and  carry  off  the  purchase 
money ;  on  the  ground  that  the  purchaser  paid  a  tair  price 
for  tlie  goods,  and  was  iterant  of  the  trader^s  desim.^  But 
it  is  dimcult  to  comprenend  the  principle  on  which  this  last 
decision  can  be  supported,  consistently  with  that  which 
governs  most  of  the  former  cases  on  tliis  subject,  and  with 
tne  obvious  meaming  of  the  Act  of  ParUament.  The  "  fraudu- 
lent ^rant  or  conveyance"  contemplated  by  the  statute  is  one 
which  is  made  by  a  trader,  "  with  intent  to  defeat  or  delay 
Lis  creditors;  it  does  not  require  that  each  party  to  the 
transaction  should  be  implicate  in  the  friiud.  The  deed  may 
be  valid,  as  between  the  trader  and  the  other  party  to  it,  or 
even  vaUd  as  between  that  party  and  the  traaer's  creditors^ 
— but  fraudulent  as  between  the  trader  and  his  creditors,  by 
reason  of  its  being  made  by  him  on  purpose  to  defraud  them; 
and  how  an  assignment  oi  all  a  trader  s  property,  made  by 
him  with  the  expre&s  intention  to  abscond  from  fus  creditors^ 
and  carnr  off  the  purchase  money,  can  be  held  to  be  not  a 
"  fraudulent  grant  or  conveyance"  made  by  the  trader  "  with 
intent  to  defeat  or  delay  his  creditors,"  it  is  certainly  not  very 
easy  to  understand. 

i^eamdly — ^Where  a  trader  assigns,  or  conveys,  only  part 
of  his  property. 

Some  tew  of  the  older  cases  seem  rather  opposed  to  the 
doctrine,  that  an  assignment  of  only  part  of  a  trader's  effects 
amounted  to  an  act  of  bankruptcy^;  but  they  have  been 
completely  overruled  by  subsequent  decisions,  all  of  which 
lay  down  on  tins  subject  one  uniform  rule,  namely,  that  a 
conveyance,  either  of  ally  or  party  of  an  insolvent's  property 
in  favour  of  fewer  than  all  the  creditors,  is  an  act  of  bank- 
raptcy,  because  it  is  the  means  whereby  creditors  may  be 
defeated  or  delayed.  But  an  assignment  of  part  of  the  ef- 
fects is  only  considered  fraudulent,  when  made  in  contempla- 
tion of  bafutruptcy ;  or  where  property  to  such  an  extent  is 
conveyed,  as  wiU  prevent  him  from  continuing  his  business, 
and  nec^sarily  render  him  insolvent '^;  for  a  solvent  trader 
has  a  right  to  make  over  any  portion  of  his  property  that 

»  Rote  v.  Haycock,  1  Ad.  Jk  E.  Hooper  y.  Smith,  I  BL441.     Cock 

460,  fi.  V.  GooifeUow,  10  Mod.  489. 

«  Baxter  v.  Pritchard,  1  Ad.atE.  *  H^edge  v.  NewUm,  4  B.&  Adol. 

4o6.  831. 

'  Smaa  T.  OwUey,  2  P.  Wm.  427. 
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he  chooBeS;  either  in  satisfection  of  a  debt,  or  for  any  other 
purpose.*  It  is  only,  therefore,  when  his  circumstances  are 
such  x\s  must  render  him  unsiblo  to  pay  all  his  creditors  their 
demands  in  ftill,  that  an  assignment  of  rmrt  of  lus  effects  to 
any  one  creditor  can  be  considei^,  with  intent  to  give  that 
creditor  an  undue  preferenec  over  the  rest ;  and  as  this  w 
contrary  to  the  whole  spirit  and  meaning  of  the  banknipt 
law,  it  is  now  held,  not  only  void  as  against  the  other  credi- 
tors, but  also  an  act  of  banfcruptcy  in  itself. 

Therefore,  where  a  trader,  Yjeuig  in  insolvent  eircumstanoeSy 
borrowed  120/.  of  his  brother,  and  in  consideration  of  this 
loan  assigned  to  him  one-thini  ])arc  of  all  his  effects,  and 
absconded  two  days  after  the  assignment — though  the  brother 
took  immediate  possession  of  the  goods,  and  exerc»ed  clear 
acts  of  ownership  by  expasing  them  to  sale,  and  carrying  on 
the  trade,  and  had  not  the  least  knowledge  of  the  insolvency 
— ^the  court,  notwithstanding  they  acknowledged  it  to  be  a 
hard  case  upon  the  brother,  decided  that  the  deed,  by  reason 
of  the  preference,  was  fraudulent  and  void ;  and  added,  that 
if  they  were  to  let  such  a  deed  stand,  they  should  tear  up  the 
whole  bankrupt  laws  by  the  roots.^  So,  where  a  trader, 
being  pressed  oy  a  creditor  for  payment,  conveyed  estates  in 
trust  to  sell  and  pay  tlie  creditor,  with  a  further  trust  to  pay 
debts  to  certain  relatives — ^this  was  considered  an  undue  pre- 
ference of  those  relatives,  and,  as  such,  an  act  of  bankruptcy.' 
So,  where  a  man,  after  agi'eeing  to  have  a  commission  of 
bankruptcy  sued  out  against  him,  and  who  could  only  pay 
&.  in  tne  pound,  assiraed  a  lease  to  three  of  his  creditors,  to 
secure  the  payment  oi  money  due  to  them,  and  then  in  trnst 
for  himself— the  assignment  was  held  fraudulent  and  an  act 
of  bankruptcy,  because  done  in  immediate  contemplation  of 
becoming  a  bankrupt.^  So,  also,  where  a  banker,  being  tn- 
folventy  conveyed  part  of  his  real  and  personal  estate  to  liis 
son,  who  had  in  ract  entered  into  engagements  for  and  ad- 
vanced money  to  his  father  in  amount  more  than  the  value 
of  the  estates,  and  who  took  possession  of  the  property 
immediately  on  the  execution  of  the  deed, — Lord  Mansfidd 
laid  it  down  as  clear  law,  that  if,  in  contemplation  of  bank- 
ruptcy, a  man  conveyed  to  the  jBeurest  creditor  that  efver  existed, 
— ^though  the  deed  would  not  be  fraudulent  as  between  them 
-^yet,  as  it  tended  to  defeat  the  bankrupt  law,  by  giving  a 
preference  to  one  creditor,  it  was  fraua  upon  the  rest,  and, 

'  Jacob,  y  Shepherd,  1  Barr.  478.        '  Mcrgon  v.  Heneman,  3  TVtunt. 
>  LtfKon  V.  Bartlct,  3  Wils.  47 ;     241. 
and  see  Cowp.  124.  ^  Devon  ▼.  Wutts,  Doa^.  89« 
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ooasequently^  an  act  of  bankruptcy.^  And  even  where  u 
d^der  continued  to  cany  on  his  trade  for  three  years  after 
the  execution  of  a  conve}Tiuce  of  part  of  his  property  in 
fevour  of  particular  creditors,  and  the  conveyance  itself  re- 
mained in  the  possession  of  the  bankrupt, — ^it  was  held  to  l>e 
a  question  for  a  jury  to  consider,  whether  such  a  conveyance 
was  not  fraudulent,  as  being*  voluntarily  made,  and  in  order 
to  ^ve  an  utuine  preference  to  the  prejudice  of  the  general 
crolitors.' 

A  conveyance  roluntarUi/  made  means  a  comeyanct* 
made,  without  such  valuable  consideitition  as  is  sufficient  to 
induce  a  party  acting  really,  and  bofid  Jide^  under  the  in- 
fluence of  such  consideration,  or  a  conveyance  made  in 
fevour  of  a  particular  crwiitor  spontaneously,  and  without 
any  pressure  on  his  part  to  obtain  it.^ 

It  was  disca«'5ied  in  one  case,*  whether  a  settlement,  made 
by  a  trader  previous  to  and  in  contemplation  of  marriag-e, 
was  fraudulent  a^inst  creditors;  but  there  is  no  express 
determination  on  the  subject ;  thoug-h,  if  the  wife  was  clearly 
proved  to  be  a  party  to  any  intent  to  defeat  or  delay  the 
creditors,  such  a  settlement  would  then  of  course  be  con- 
sidered fraudulent  as  to  the  wife,  and  an  act  of  bankruptcy 
on  the  part  of  the  husband.* 

But,  though  an  assignment  of  any  part  of  a  trader's 
effects  will  be  fraudulent,  if  made  in  contemplation  of  bank- 
ruptcy, and  with  a  view  to  prefer  one  creditor  to  another, 
yet  if  made  honli  Jide  for  a  just  debt,  and  without  contem- 
plating that  event — ^it  will  then  neither  be  void,  nor  an  act 
of  bankruptcy.  As  wliere  a  niercliant,  several  months  before 
his  bankruptcy,  assisted  specific  goods  in  the  hands  of  lus 
^ton  to  a  particular  creditor,  in  trust  for  himself  and 
certain  other  creditors;  and  the  trusts  of  the  deed  were 
immediately  and  openly  carried  into  execution; — ^this 
assignment  was  held  to  ])e  no  act  of  bankruptcy.  ^ 
So,  the  a&signment  of  several  debt«*  mentioned  in  a  sche- 
dule annexed  to  the  assignment,  to  indemnify  the  suretie?i 
of  the  assignor,  was  held  good, — ^he  not  becoming  a  bank- 
nipt  till  a  month  afterwards,  and  not  having  his  bankruptcy 
in   contemplation    at  the  time  of   the   assignment.^      &> 

^  RMoidT.Hope  Byde^  1  C.  B.L.         •  £xparteJ2]iM£i/orx/,cit.l7Ves. 

94.  WkUwellr.Thomjaon,  1  Eip.68.  2€8.    £x  parte  Ma^r,  Mont.  Rep. 

'  Pultmg  v.   Tucker,  4  B.  &  A.  292. 
382.  '  Jacob  ▼.  Shepherd,  1  Burr.  478. 

'  JmeU  r.  Bean,  8  Bing.  91,  per  S.  P.  Cattell  v.  Corrall,  4  Young  &. 

Tind«I.C.J.  C.228. 

*  Campion  ▼.  Ceiicn,  17  Ves.  268.         '  Unwin  v.  OUver,  I  Burr.  481 . 
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where  a  joint-trader  assigned  all  Lis  separate  property 
(after  a  previous  deed  of  com|)osition  entered  into  by  him- 
self and  his  partner  with  their  creditors)  in  trust  to  pay  the 
h'alanee  of  the  debts  due  to  the  joint  creditors,  and  it  ap- 
peared that,  at  the  time  of  the  execution  of  the  deed,  ms 
partner  and  himself  entertamed  hopes  of  retrieving*  them- 
selves; this  was  held  not  to  constitute  an  act  of  bank- 
ruptcy.^ 

And  though,  as  we  have  seen,  the  fact  of  remainhig  inpos-' 
session  of  the  property  after  the  assignment  is  executed,  is, 
prima  facie,  evidence  of  fraud,^ — yet,  when  such  possession  is 
given  to  the  creditor  as  the  nature  of  the  case  will  iidmit,  that 
will  remove  all  fraudulent  imputation.  For  in  many  cases — as 
where  goods  are  bulky,  or  in  a  place  of  distant  deposit — ^there 
cannot  DC  an  actual  transmutation  ii-om  hand  to  hand ;  and 
a  deliveiy  of  a  symbol  of  ownership  will  then  be  sufficient 
Thus,  where  an  engineer  was  em})loyed  by  a  canal  company 
to  bmld  locks  and  bridges,  and  pm'chasad  timW  and  other 
materials  for  that  purpose  (with  money  advanced  him  by  the 
company)  which  were  laid  on  the  banks  of  the  canal ;  and  on 
the  company  advancing  him  more  money  to  pay  some  of  his 
debts,  he  executed  a  hill  of  sak  to  them  of  such  timber  and 
materials,  and  deHvered  to  them  a  copper  halfpenny  as  a 
symbol  of  transfer, — it  was  held,  that  the  bill  of'  sale  was 
not  an  act  of  bankruptcy,  it  being  in  reality  intended  for 
the  benefit  of  his  other  creditors, — «s  it  was  given  by  him 
in  consideration  of  an  advance  of  money  m|ide  for  the  pinr- 
pose  of  enabling  him  to  pay  them,  and  carry  on  his  business.^ 
So,  where  a  ti^er  conveyed  fi-cehold  property  to  trustees, 
in  trust  to  sell  and  dispose  of  the  proceeds  as  he  should 
<lirect,  for  the  purpose  of  raising  money,  m  order  that  he 
mi^ht  meet  all  demands  upon  him  with  greater  faciUty, — 
fiuch  a  convevance  was  held  not  fraudulent,  as  there  was 
no  contemplation  of  bankruptcy  at  the  time,  and  no  preference 
or  exclusion  of  any  particular  crechtor;  and  it  was  consi- 
dered to  be  only  disposing  of  an  inconvenient  property,  the 
better  to  appl}'  it  to  the  purposes  of  lus  business,  which 
would  be  for  the  benefit,  and  not  to  the  prejudice,  of  his 
isreditora.^  And  even  where  a  trader  was  insolvent  at  the 
time  of  such  a  conveyance,  it  was  held  to  be  no  act  of  bank- 
ruptcy, where  no  fraud  was  imputed,  and  there  was  no 

^  Abbott  v.  Burbage,  2  Bing.N.C.  '*  Bemey  v.  Davison,  1  B.  &  B. 

444.    2  Scott,  656.  408.     4  Moore.   I2C.    Ibid.  322. 

'  And  see  pott, "  Reputed  Owner-  Robimon  ▼.  Carrington.  1  M.  &  A.  1 . 

«hip.'*  Oreenwoody.  Churchiil,  1  Myl.  &  K, 

3  Manton  v.  Moore,  7  T.  R.  67.  546. 
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design  to  put  the  property  in  a  train  of  distribution  different 
from  that  of  the  bankrupt  law.^  In  like  manner,  wliere 
a  trader,  bein*^  indebted  to  his  bankers  in  a  sum  of  £13,147, 
assi^ed  to  them  his  leasehold  property,  with  all  his  stock- 
in-trade  and  effects  upon  the  same,  in  order  to  secure 
the  money  due  and  thereafter  to  become  due,  and  he  being 
at  lil)erty  to  remain  in  possession  until  default  made  in 
payment;  and,  at  the  time  of  executing*  the  assignment, 
lie  was  possessed  of  other  property  worth  £lJJ,000;  it 
Wiisi  held  that  the  assignment  was  good,  and  did  not  amount 
to  an  act  of  bankruptcy .^  And,  in  one  case,  where  a 
trader,  being  indebted  on  bond  to  tlie  trustees  of  his  son's 
marriage  settlement,  a,ssigned  (at  his  son's  re(|uest)  a  house 
sind  furniture  to  tlie  truste(\s,  as  a  security  for  the  bond 
debt ;  this  w^as  held  not  to  ])e  a  fi*audulent  conveyance  with 
intent  to  defeat  his  creditors,  notwithstandhig  he  was  in 
some  pecimiary  difficulties  at  the  time  of  the  assignment, 
and  b<K?ame  bankrupt  six  months  alterwaixls.*  Whether  an 
jissignment  of  any  part  of  a  ti-ader's  effects  is,  or  is  not, 
sin  act  of  bankruptcy,  is  a  proper  question  for  a  jury,  who 
are  to  say,  whether  it  was  voluntary,  and  made  in  contem- 
plation of  bankruptcy.** 

The  grant  or  conveyance  intended  by  the  statute  is  a 
grant  or  conveyance  bi/  a  trader  of  his  apni  property,  and 
not  of  property  conveyed  by  another  person  to,  or  in  trust 
for  him.  Therefore,  where  a  tmder  is  a  party  to  a  fraudu- 
lent sussignment,  and  expects  to  derive  benefit  from  it  as 
assignee — though  it  is  an  act  of  bankruptcy  in  the  assignor, 
and  also  void  as  to  the  assignee — yet  it  is  not,  in  regard  to 
the  latter,  an  act  of  bankruptcy.  As,  where  A.  and  B., 
being  partners,  and  insolvent,  A.  assigned  ceii;ain  property 
to  B.,  in  trust  for  the  wife  of  B.,  who  was  A.'s  daughter, — 
it  was  held  to  l)e  no  act  of  bankruptcy  by  B.,  notwithstand- 
ing he  was  a  party  to  the  deed.* 

Where  the  grant  or  conveyance,  relied  on  as  the  act  of 
bankruptcy,  cannot  be  produced  before  the  commissioner, 
he  may  receive  parol  evidence  of  its  contents  ;^  and  if  the 
party,  in  whose  possession  the  deed  is,  refuses  to  produce 
it,  lie  has  now,  by  the  6  Geo.  4,  c.  10,  s.  84,  autliority  to 
commit  him  for  such  refusal.' 

^  Berneyy.  Vyner,  1B.&B.482.  ^  Bannatyne  v.  Leader,  10  Sim. 

2  Carr  ▼.  Bwrdin,  1  Cr.  M.  &  R.  350. 

443.  782.    h  Tyrr.  136.  *  WkitmeUv.Thompwn,  lE8p,68. 

>  Gibbim  y.  PMUipt,  7  B.  &  C.  «  ExparteCat(7Aireii,19Ve8.234. 

529.    Abbott  V.  Burbage,  2  Bing.  '  Ex  parte  Treacher,  Y^vlcVs  I7. 
N.C.444.     2  Scott,  656. 
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12.  Making,  m*  earning  to  he  ffiade,  any  fraudulent  sur- 
render  of  any  of  his  copyhold  lands  or  tenements,]  Tliis  was  a 
new  act  of  bankruptcy  created  by  the  G  G.  4,  c.  10,  s.  3,  and  was 
very  properly  introduced  into  it,  to  renieily  an  inconve- 
nience in  tlie  construction  of  the  former  bankrupt  laws, — 
under  which  it  was  held,  that,  as  no  process  of  execution 
could  issue  to  le>y  a  del^t  upon  a  copyhold  estate,  a  surrender 

•  9f  copyhold  property,  therefore,  however  finudulent,  was  not 
an  act  of  banKruptcy, — since  it  could  not  be  said  to  defent  or 
delay  creditors,  who  had  no  means  at  law  of  touching  that 
description  of  property.^  The  same  rules  of  construction, 
as  to  the  fraud  of  tlie  transaction,  and  the  intefit,  will 
of  course  apply  to  this,  as  to  the  two  preceding*  acts  of 
bankruptcy. 

13.  MaJtin/fy  or  causing  to  he  made,  any  fraudulent  gifty 
deliveryy  (yr  tramfa*  of  any  of  his  goods  m*  chattels.]  Tins 
was  also  a  new  act  of  bankruptcy  created  by  the  6  G.  4, 
c.  16,  and  removed  a  ffreat  inconsistency  that  formerly  pre- 
vailed in  the  bankrupt  law.  For,  though  a  fraudulent  gift  or 
transfer  hy  deed  was  held  an  act  of  bankruptcy,  it  was 
decided,  that  a  snle,  or  any  transfer  of  goods,  not  Oy  deed — 
however  fraudulent  the  scheme  might  be  in  preference  of 
one  creditor  to  another,  and  as  such  void — was  nevertheless 
not  an  act  of  bankruptcy.^  Tlie  rules  of  construction, 
referred  to  under  the  last  head,  will  likewise  equally  apply 
to  this.  ^ 

The  gift,  delivery,  or  transfer  intended  by  the  statute,  is 
one  that  is  either  fraudulent  at  coimnon  law— or  fraudulent, 
as  being  made  in  contemplation  of  bankruptcy;  and,  as 
every  transfer  of  this  latter  description  amounts  to  a  frau- 
dulent prefe7*ence,  the  reader  is  referred  to  a  subsequent  part 
of  this  work  for  the  law  on  that  subject,  where  all  the 
decisions  are  collected,^  The  delivery,  however,  need  not 
amomit  to  a  fraudulent  preference  of  a  creditor ;  for  a  deli- 
very of  goods  to  one,  to  whom  no  debt  is  due,  is  eoually  a 
fraud  ngainst  the  creditors,  and  constitutes  an  act  ot  baiik- 
ruptcy.'*  So,  a  sale  of  eoods  at  such  a  price,  and  under 
such  circumstances  that  tne  buyer  ought  to  know  the  trader 
is  selling  to  raise  money  in  fraud  of  ms  creditors,  is  an  act 
of  banki-uptcy.*     But  where  goods  were  sold  by  an  agent  of 

»  Ex  parte  Cockthott,  3  Bro.  502,  '  See  post,  "Assignment,"  pwt2, 
I  C.  B.  L.  162.  sect  6. 

«  Martin  ▼.  Pewtreu,  4  Burr.  *  Scott  v.  TKomat,  6  C.  &  P.  611. 
2478.  Doug.  87.  '  Cook  v.  Caldcott,  1  Mood.  &  M. 
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the  bankrupt,  in  contemplation  of  bankruptcy,  for  tlie  purpose 
of  raising  money  for  the  a^ent  and  the  bankrupt,  but  the 
buyer  did  not  know  the  sale  to  be  fraudulent,  this  sale  was 
held  not  to  be  an  act  of  bankruptcy.^  Any  assignment  or 
transfer  of  property  by  an  insolvent  trader  to  any  of  his 
children  (except  upon  theii*  marriage),  or  to  any  other  person, 
iiithin  the  terms  of  the  0  Geo.  4,  c.  IC,  s.  3,  will  fall,  it  is 
apprehended,  under  this  act  of  bankruptcy. 

A  bill  of  exchange  is  a  chattel,  within  the  meaning  of  the 
above  section ;  a  fraudulent  delivery  or  transfd^r  of  such  bill, 
therefore,  amounts  to  an  act  of  bankruptcy .^  So,  a  warrant 
of  attorney,  given  to  a  jiarticular  creditor  by  one  who  in- 
tends to  take  the  benefit  of  the  Insolvent  Act,  has  been  held 
to  be  a  fraudulent  transfer  of  property.*'* 


The  above  are  all  the  acts  of  bankruptcy,  where  the  intent 
of  the  party  is  a  main  and  principal  ingredient  in  the  com* 
position  of  the  act ;  the  remainder  are  perfectly  indepen- 
dent pf  any  such  intention,  being  deemed  of  tliemselves  suffi- 
ciently indicative  of  liis  insolvency,  so  as  to  render  him  a  fit 
subject  for  a  fiat  in  bankruptcy. 

14.  Lying  in  prison.']  Having  been  arrested^  or  committed 
to  prison  for  dwt,  or  on  any  attachment  for  non-payment  of 
maneyy  and  thereupony  or  upon  any  otfier  arrest  or  commit- 
ment for  ddft  or  nan-payment  ofnumey^  or  upon  any  detention 
far  debt,  lying  in  prison  for  twenty-one  days ;  or  having  been 
arrested  or  committed  to  prison  for  any  other  cause,  and 
afterwards  lying  in  ptisonfor  twenty-one  days,  after  any 
detainer  Jar  debt  lodged  against  kirn  and  not  discharged. — 
This  act  of  bankruptcy  has  nearly  become  obsolete,  as  to 
arrests  for  debt  in  mesne  process. 

The  period  of  lying  in  prison  is  considerably  shorter  than 
that  required  by  the  former  bankrupt  law,  which  was  first 
stx^^  and  afterwards  reduced  to  two^  months. 

It  lias  been  held  that  the  arrest,  in  order  to  become  the 
«bite  from  which  the  imprisonment  is  reckoned,  must  be  in 
sill  respects  a  knvful  arrest.  An  arrest,  therefore,  which  in 
its  inception  was  strictly  unlawful^  and  which  only  became 
hiwfol  hy  subsequent  rdation,  is  not  such  an  arrest  as  is 

*  Hancood  t.  Barllett,  6  Bing.  *  Skarpey.  Thonuu,  Bing.  416. 
N.C.  61.  *  1  J»c.  I.e.  15. 

*  Cmmmmg  t.  JM/€y,  4  Moore  *  21  Jac.  1,  c.  19. 
*P.36. 
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required  by  the  act.  Tlius,  thougli  an  executor  migrht  before 
probata  arrest  a  debtor  to  the  estate,  and  was  justified  in  so 
doing  if  he  afterwards  proved  the  will,  and  took  orf  letters  of 
administration,* — ^}'et,  if  the  defendant,  on  such  iin  arrest, 
continued  in  prison  the  whole  twenty-one  days  mentioned  in 
the  statute,  this  was  held  to  ]je  not  an  act  of  ])ankruptcY  5 
for,  thou^-h  the  arrest  l>ecame  good,  as  between  the  parties,  by 
the  relation  of  the  subsequent  grant  of  probate,  yet,  l^eing 
bad  in  law  before  such  grant,  it  was  not  allowed  to  prejudice 
third  persons  who  were  no  parties  to  the  suit.^  And  the 
bankruptcy  of  such  a  defendant  (even  if  he  remained  in  prison 
a  sufficient  time  after  probate  to  be  made  a  bankrupt)  was 
held  not  to  relate  back  to  the  first  an*est,  so  as  to  defeat  a 
subsequent  pajnnent  made  by  him  before  prol)ate  to  another 
creditor  for  a  just  debt.^ 

The  arrest  must  also  bo  for  a  debt  legally  due  and  demand- 
able.  Therefore  an  an*est  on  a  bond  hefoi'e  the  day  of  pay- 
nient,  in  order  to  oblige  the  debtor  to  find  sureties  according 
to  the  custom  of  London,  was  held  not  a  sufficient  arrest, 
within  the  meaning  of  the  statute ;  for  no  debt  was  due  at 
the  time  of  such  an  arrest.**  Neither  was  an  arrest  in  an 
action  at  law  on  a  contract — the  only  remedy  to  enforce  the 
performance  of  which  was  by  a  Mil  inequity — a  sufficient  arrest 
on  which  this  act  of  bankruptcy  could  bo  supported.*  But 
any  arrest  or  attachment  for  non-payment  of  money  is  now, 
we  perceive,  made  sufficient  by  the  statute.  And  a  detention 
in  prison  for  a  penalty  due  to  the  cron-n  is  also  considered  a 
lyinff  in  prison  for  debt,  within  the  meaning  of  the  statute,* 

The  presumption  of  insolvency  under  this  act  of  bank- 
ruptcy arises  from  a  party  lying  in  prison  twenty-one  days, 
without  being  able  to  get  fiail ;  and  this  presumption  was 
not  rebutted  by  mere  fonnal  hail  beinff  put  in,  for  the  purpose 
of  changinjj  from  one  custody  to  another.  Therefore,  a  man 
arrested  in  Kent,  and  brought  up  to  London  to  be  bailed,  and 
immediately  turned  over  to  the  King's  Bench  prison,  was 
held  a  bankrupt  from  the  time  of  the  first  arrest.'  Where  a 
defendant,  however,  put  in  good  and  sufficient  bail  to  the 
action,  and  afterwards  rendered  himself  to  prison  in  discharge 
of  his  bail,  it  was  a  doubtful  point  under  the  old  law  whether 

>  Roll.  Abr.  917.  *  Green,  64.  BilUng,  96.    Good, 

3  thmamb  y.  WaUer,  3  hew.  57.     26.     1  C.  B.  L.  94. 

1  Ventr.    270.    T.   Raymd.    499.        *  Ex  ptrte  tfyUianl,  1  Atk. '  147. 

Skin,  22,  87.  2  Vcs.  487. 

3  3  Uv.  57.  *  Go6fr  ▼.  Sffmondt,  5  B.  &  A.  516. 

'  Aose  v.  Oreen,  1  Burr.  437. 
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the  bankruptcy  would  relate  back  to  the  time  of  the  first 
arrest,  or  only  to  the  time  of  the  surrender  ^ ;  thougli  Lord 
Mansfield  thought,  when  bail  was  really  put  in,  that  the 
bankruptcy  only  related  to  the  time  of  the  surrender.^  The 
former  statute  indeed,  21  Jac.  1,  c.  19,  s.  2,  expressly  de- 
clared, tliat  in  the  case  of  lyhu/  in  priitan  for  debt,  the  de- 
fendant should  be  "  accounted  a  bankrupt  from  tlie  time  of 
his  first  arrest."  But  the  0  Geo,  4,  c.  10,  s.  6,  says  nothing 
about  the  time  from  rchtch  the  imprisonment  is  to  be  com- 
puted ;^  and  therefore  it  is  apprehended,  that,  whether  a  man 
gives  bail  or  not,  he  mast  now  in  all  cases  actmilly  rejnain  in 
prison  for  the  space  of  twenty-one  days,  in  order  to  be  found 
a  bankrupt.  It  was  at  fii-st  made  a  question  in  the  construc- 
tion of  the  statute — ^whether,  after  the  expiration  of  the 
twenty-one  days,  the  bankruptcy  related  back  to  the  first  day 
of  imprisonment,  or  merely  to  the  day  when  the  twenty-one 
days  expired.^  But  it  is  now  decided,  that  the  bankruptcy 
only  relates  back  to  the  end  of  the  twenty-one  days.*  No 
fiat  can  be  sued  out  upon  this  act  of  bankruptcy  till  the 
twenty-one  days  completely  expire;  for  no  subsequent  lying 
in  prison  will  give  efieet  to  a  previous  fiat.®  But  it  is  no  ob- 
jection, that  tne  requisite  time  has  not  expired  when  the 
docket  is  struck.' 

Where  a  party,  in  prison  at  the  suit  of  one  plaintiff,  is  de- 
taine<l  at  the  suit  of  another,  and  after  sucli  detention,  lies 
the  requisite  time  at  the  suit  of  the  second,  though  di«icharged 
as  to  the  first, — ^this  is,  of  course,  within  the  statute.® 

The  word  ^'prison"  does  not  necessarily  mean  the  county 
gaol,  or  any  of  the  public  prisons ;  but  it  will  be  sufficient,  if 
the  defendant,  after  being  arrested,  continues  in  acttial 
cuitody  the  whole  of  the  twenty-one  days.  Therefore,  where 
a  man  was  so  ill  in  bed,  that  he  could  not  be  removed  without 
endangering  his  life,  and  was  allowed  by  the  officer  who  ar- 
rested liim  to  remain  for  some  time  in  his  own  house,  and  was 

1  Cane  V.  Coleman,  1   Salk.  109.  ^  Tucker  y,  Barrow,  1    M.  &  M. 

Smith  V.  5/nicy,  Ibid.  1 10.    HUl  v.  137. 

/nUM,  2  Show.  512.  Hull.  N.  P.  38.  ^  Moter   r.   Newman,  6    Bing. 

Tribe  ▼.  fVebber,  dt.  1  Burr.  438.  556.  Higgim  v.  M'Adam,  3  Youg. 

»  1  Burr.  439.  &J.  1. 

'  This  appears  to  be  an  accidental  *  Gordon  v.  Wilkinson,  8  T.  R. 

omission;   for  in  mentioning  the  507. 

next  act  of  bankruptcy,  viz.   "es-  7  Wydoum's  case,    14  Ves.    30. 

Gaping  from  prison/'    the  statute  Ex  parte  Du/remtf,  1  V.  &  B.  51. 

expiessly  dechires,  that  the  com-  I  Rose,  833. 

misMon  of  that  act  of  bankruptcy  *  Ccppendale  y.  Bridgen,  2  Burr, 

shall  be  deemed  to  be   "from  the  814. 
time  of  the  arrest,  commitment,  or 
detention." 
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afterwai'ds  carried  to  gaol,  where  be  remained  till  the  expira- 
tion of  the  :^1  time  from  the  date  of  his  first  an*est; — ^this 
wais  held  a  sufficient  lying  in  prison  to  constitute  an  act  of 
bankruptcy.^  And,  though  the  party  had  the  benefit  of  the 
day  rules  of  the  prison,  it  was  accounted  equally  an  act  of 
bankruptcy;  for tlie  principle  on  which  this  act  of  bank- 
ruptcy is  founded  is,  that  it  is  evidence  of  insolvency.*  If  a 
defendant,  however,  on  being  arrested,  is  allowed  to  go  at 
large,  and  then  returns  to  custody,  the  act  of  bankruptcy 
has,  in  that  cose,  only  reference  to  the  latter  event ;  for  the 
period  of  imprisonment  required  by  the  statute  must  be  con- 
tbiuous  and  unbroken.^ 

There  was  some  doubt  entertained  formerly,  whether,  when 
a  trader  was  committed  to  prison  on  a  criminal  charge^  and 
was  afterwards  charged  in  an  action  for  debt,  his  lying  in 
prison  the  stated  time  after  such  detainer  constituted  an  act 
of  bankruptcy, — ^the  original  commitment  being  under  a 
criminal  sentence.*  But  it  was  afterwanis  determined,  that 
such  lying  in  prison  amounted  to  an  act  of  bankruptcy ;  and 
tliis,  tuough  he  might  be  discharged  from  the  criminal  pro- 
cess without  his  knowledge.*  Tlie  words,  however,  of  the 
6  Geo.  4,  c.  1(),  s.  5,  remove  all  doubt  upon  this  point,  as  it 
is  immaterial  whether  he  is  in  the  first  instance  committed  to 
prison  for  debt,  or  "for  any  other  cause." 

In  the  computation  of  the  period  of  imprisonment,  the  day 
of  being  conmiitted  to  prison,  or  of  the  arrest — ^if  the  party 
thereupon  goes  to  prison^  — ^is  to  be  reckoned  the  first  of  the 
twenty-one  days;  and  the  time  is  not  completed  until  the 
expiration  of  the  whole  of  the  last  day.' 

15.  Escaping  out  of  prison,  or  custody y  after  having  been 
arrested,  committed^,  or  detained*  for  debt,]  This  act  of 
bankruptcy  is  founded  on  the  same  principle  as  the  last ;  for 
no  man  would  break  prison,  that  was  able  and  desirous  to 
procure  bail.  Tlie  observations  therefore  under  the  last  head 
of  btmkruptcy,  as  to  the  legality  of  tlie  arrest,  apply  in  an 
equal  degree  to  this;  and  unless  the  arrest,  committal,  or 
detainer,  is  strictly  lawfiil  in  every  respect,  the  subsequent 
escape  will  not  be  an  act  of  bankruptcy.     By  the  former 

,   1  Steoent  v.  Jackaon,   1  Manh,         ^  Rex  v.  Pagt,  1  B.  &  B.  308' 

469.    6  Taunt.  106.  3  Moore.  656.    7  Price,  616. 

'  Soames  v.  Waits,  1  Caxringt.  ^  Saundenon  v.  Gr^g,  3  Star.72. 
N.  P.  Rep.  401.  7  Giasaington  ▼.  Rawlins,  3  East* 

3  Barnard  v.  Palmer,   1   Camp.  407. 
309.  "  These  words  ivere  first  intro* 

*  Ex  parte  Bowes,  4  Ves.  168.  duced  in  the  6  Geo.  4,  c.  16,  s.  5. 
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dtatate  (the  21  Jac.  1.  c  19)  the  arrest  must  have  Ijeen  for 
not  less  than  the  sum  of  100/.;  but  the  6  G.  4,  c.  16,  s.  5, 
comprehends  every  arrest  for  debt,  wliatever  the  anumnt  of 
the  debt  may  be  K>r  which  the  trader  is  arrested.  The  escape 
intended  bj  the  statute  is  such  an  one  as  plainly  evinces  tne 
intention  of  the  debtor  to  run  away,  and  thereby  to  defeat 
his  creditors ;  and  it  must  be  an  escape  against  the  mill  of 
the  officer  in  whose  custody  he  is,  and  not  an  escape  by  im- 
pUcatiou ;  for,  this  being  considered  a  criminal  act  in  the  eye 
of  the  law,  a  man  shall  not  be  made  a  criminal,  when  he  has 
no  intention  to  commit  a  crime.  Therefore,  if  a  trader  is 
arrested  in  Kent,  and,  being  brought  to  town  in  custody  of 
the  sheriff's  officer,  is  permitted  by  him  to  call  at  his  attorney's 
house  in  the  city,  ana  from  thence  is  immediately  carried  to 
the  judge's  chambers,  in  obedience  to  a  writ  of  liabeas  corpus 
— ^tliis  is  not  such  an  escape  as  is  contemplated  by  the  statute  \ 
for  the  defendant  remains  substantially  in  custody,  notwith- 
standing he  is  carried  into  another  county  in  his  transit  to 
the  judge's  chambers.' 

16.  Filing  a  delaration  of  insohehcy  in  tlie  bankrupt 
office?^  This  act  of  bankruptcy  being  re-enacted,  with  some 
modification,  by  the  5  <&  6  Vict.  c.  122,  s.  22,  will  be  con- 
sidered in  the  order  m  which  it  is  placed  by  that  statute.^ 

17.  Fraudulent  compositional  Any  trader j  after  a  docket 
struck  against  Am,  ettlier  paying  money,  or  giving  or  cfe- 
Uvering  any  satisfaction  or  security  for  his  debt,  or  any  part 
tlicreofy  to  tlie  person  striking  the  docket  against  him,  n^Iiereby 
such  person  may  receive  more  in  tlie  pound  in  respect  ofku 
ddfty  than  the  otlier  creditors.* 

This  act  of  bankruptcy  was  first  created  bv  the  5  Geo.  2, 
c.  30,  s.  24 ;  but  it  was  there  confined  to  the  payment  of 
money,  £c.,  after  tlie  issuing  of  tlie  commissioH,  and  did  not 
embrace  the  earlier  period  included  in  the  6  Geo.  4,  c.  10; 
viz.,  after  striking  the  docket,  upon  which  latter  event  the 
mischief  intended  to  be  prevented  was  generally  conse- 
quential ;  for,  by  striking  a  docket,  the  crafty  creditor  could 
gain  some  days  to  himseff,  the  more  easily  to  traffic  with  the 
bankrupt,  to  the  prejudice  of  the  other  creditors.*  The  act 
of  bankruptcy  was  also  not  complete  under  the  former  statute, 
unless  the  creditor  had  actually  and  privately  received 
more  in  the  pound  than  the  other  creditors.    In  the  0  Geo.  4, 

1  Hoie  w.  Green,  I  Burr.  440.  *  6  Geo.  4,  c.  16,  s.  8. 

'  See6  Geo.  4,  c.  16,  s.  6.  *  Ex  pute  G^dge,  3  Ves.  850. 

^  Seep^ott. 
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c.  16,  s.  8,  the  word  ^^privatel^^  is  omitted;  and  the  pro- 
bability,  or  even  the  possibility y  of  the  petitioning  creditor 
receiving,  under  such  compact  with  the  bankrupt,  more  in 
the  pound  than  the  other  creditors,  will  be  enough  now, 
without  any  acttial  receipt  of  money,  to  establish  this  act  of 
bankruptcy.  A  fiat  issuing  upon  such  a  docket  may,  how- 
ever, be  either  proceeded  in,  or  superseded,  as  tne  lord 
chancellor  shall  think  fit ;  in  which  latter  case  a  new  fiat 
may  issue,  either  upon  this  or  any  other  act  of  bankruptcy. 
The  petitioning  creditor,  as  a  penalty  for  such  compounding, 
forfeits  his  whole  debt;  and  may  also  be  compellea  to  repay 
or  deliver  up  the  money  or  security  he  has  received,  or  the 
&11  value  thereof,  to  such  person  as  the  commissioner  shall 
appoint,  for  the  benefit  of  the  creditors  of  the  bai^mipt.^ 

18.  Filing  a  petition  to  the  insolvent  court  for  his  dis- 
charge from  custody,  under  the!  ^2  Vict.  c.  110.]  By  sect.  39 
of  that  statute  it  is  declared  that  the  filing  of  the  petition  of 
every  person  in  actual  custody  who  is  subject  to  the  bank- 
rupt law,  and  who  shall  apply  for  his  discharge  from, 
custody,  according  to  that  act,  shall  be  accounted  an  act  of 
bankruptcy  from  the  time  of  filing  such  petition ;  provided 
the  party  be  declared  bankrupt  before  the  time  advertised  in 
the  London  Gazette  for  the  prisoner  to  be  brought  up  before 
the  insolvent  court,  or  within  two  calendar  montlis  trom  the 
time  of  making  the  order  of  that  court  for  vesting  the  estate 
of  the  prisoner  in  the  provisional  assighee ;  in  which  case 
the  fiat  will  have  the  efiect  of  diverting  the  real  and  personal 
estate  of  the  insolvent  out  of  the  provisional  assignee.  The 
filing  of  the  petition  is  when  it  reaches  its  place  of  final 
custody,  and  not  when  it  first  comes  to  the  hands  of  the  officer 
of  the  court.2 

19.  A^ot  complying  with  the  requisitions  oftlie  5^6  Vict, 
c.  122,  s.  13,  after  being  summoned  to  appear  before  tlie  court 
of  bankruptcy,  on  the  previom  affidavit  and  demand  of  a 
creditor.]  jBy  the  11th  section  of  that  statute,  if  the  creditor  of 
any  trader  snail  file  an  affidavit  in  the  court  of  bankruptcy  of 
the  district  in  which  such  debtor  shall  reside,  or  in  the  court 
of  bankruptcy,  if  the  debtor  shall  not  reside  in  any  0ach  dis- 
trict, in  the  form  specified  in  the  schedule  to  the  act,  of  the 
truth  of  his  debt,  and  of  the  debtor,  as  he  verily  believes, 

'  Ex  parte  Thompson,  1  Yes.  jun.         ^  Garlich  v.  Sangtter,  9  Blng.  4(u 
157.  Ex  parte  Paxton,  15  Ves.  464.     2  Moore  &  S.  68. 
Ex  parte  Brown,  Ibid.  473.     Ex 
parte  Brine,  Buck.  19.  108. 
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bemg  such  trader,  and  of  the  delivery  to  such  trader  per- 
sonallj  of  an  account  in  writing  of  the  particulars  of  his 
demand,  with  a  notice  thereunder  requiring  immediate  pay- 
ment thereof,  the  court  may  issue  a  summons  in  writing, 
calling  upon  the  trader  to  appear  before  such  court,  and 
stating  in  the  summons  the  purpose  for  which  the  trader  is 
called  upon  to  appear.  Where  the  debt  demanded  is  claimed 
to  be  due  to  a  partnership  firm,  the  particulars  of  demand 
and  notice  must  be  signed  by,  or  in  the  name  of,  one  of  the 
partners  on  behalf  of  himself  and  partner,  adding  the  style 
or  firm  of  partnership  and  place  of  business ;  and  where  the 
debt  is  claimed  to  Ikj  due  to  any  one  person,  or  to  two  or 
more  persons  not  being  partners,  the  particulars,  &c.,  must  be 
signed  by,  or  in  the  name  of,  every  person  by  his  christian 
and  surname,  and  his  or  their  residence  or  place  of  business.  ^ 
Where  a  public  company  proceed  under  tne  act,  it  must  be 
proved  that  some  person  was  duly  authorised  by  them  to  de- 
mand the  payment  of  the  debt.^  The  particulars  and  notice 
must  be  directed  to  tlie  party  summoned  by  his  christian  and 
surname, — or  when  the  christian  name  is  not  known,  then  by 
the  initial  letter  or  some  contraction  of  the  christian  name, 
and  by  the  surname,  and  also  by  his  place  ofi*esidence, — and 
must  contain  a  statement  of  the  name  or  names  of  all  the 
persons  from  whom  the  debt  is  claimed  to  be  due,  whether 
the  whole  of  them  shall  be  summoned  or  not,  or  (in  case  of 
partners)  the  style  or  firm  of  partnership  and  place  of 
irasiness.^  The  account  in  such  particulars  of  demand  must 
be  expressed  with  reasonable  ana  convenient  certainty,  as  to 
dates  and  all  other  matters.  And  where  credit  is  given  in 
such  account  to  the  debtor,  the  notice  mast  require  payment 
of  the  diflPerence  or  balance,  onlj',  which  appears  to  be  due  on 
such  account."*  If  the  affidavit  required  oy  the  act  is  not 
filed  within  one  calendar  month  after  sor\ice  of  the  par- 
ticulars of  demand  and  notice,  the  creditor  cannot  afterwards 
proceed,  without  serving  new  particulars  of  demand  and 
notice.*  The  affidavit  must  be  entitled  of  "Tlie  Court  of 
Bankruptcy  in  London,"  or  "  The  Court,  of  Bankruptcy  for 

the District,"  as  the  case  may  be ;  ^  and  must  state  the 

nature  of  the  debt  with  the  same  degree  of  certainty  and 
precision,  as  is  required  in  an  affidavit  to  hold  to  bail  by  order 

^  General  rules  and  orders  of  12th  ^  General  rules  and  orders  of  1 2th 
Not.,  1842,  Rule  20 ;  post,  Appen-  Nov.,  1842,  Rule  21 ;  post.  Appen- 
dix; and  3  M.  D.  &  D.  app.  Iviii.  diz;  and  3  M.  D.  8t  D.  app.  Iviii. 

'  Ex  parte  Oration,  2  M.  D.  &  D.         -*  Id.  Rule  22. 
401.  *  Id.  Rule  23. 

«  Id.  Rule  24. 
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.of  a  judge.  ^  The  affidavit  may  be  sworn  before  a  master 
iextraordimary  in  chancery,  and  iiled  in  tlie  office  of  the 
registrar  of  the  court  of  bankruptcy,  or  of  the  registrar  of  the 
district  court,  as  the  case  may  be.^  Although  the  notice  is 
withdrawn  by  the  creditor  on  account  of  some  irregularity, 
yet,  as  he  is  entitled  to  give  a  fresh  notice,  the  court  will  not 
take  the  affidavit  off  the  file.  ^  One  partner  may  make  the 
affidavit,  without  the  others  joining  in  it."*  The  summons 
must  describe  the  parties  in  the  same  manner  as  they  are 
descTibed  in  the  particulars  of  demand  and  notice,  find  must 
be  indorsed  with  a  notice  to  the  party  summoned  in  the  form 
specified  in  the  general  order.*  The  summons  must  also  be 
indorsed  with  the  name  and  place  of  residence  of  the  attorney 
actually  suing  out  the  same,  and  in  case  he  shall  not  be  an 
attorney  of  the  court  of  bankruptcy,  then  also  with  the  name 
and  place  of  residence  of  the  attorney  of  such  court  in  whose 
name  the  summons  shall  be  sued  out ;  but  in  case  no  attorney 
shall  be  employed  for  the  purpose,  then  with  a  memorandum 
expressing  that  the  same  has  been  sued  out  by  the  smnmoning 
creditor  in  person.  The  summons  must  be  served  four  days, 
at  least,  before  the  time  for  appearance  therein  mentioned, 
and  between  nine  o'clock  in  the  forenoon  imd  nine  in  the 
evening.® 

.  By  sect.  12,  upon  the  appearance  of  the  party,  the  court 
may  require  him  to  state  whether  or  not  he  admits  the  de* 
mand  of  the  creditor,  or  any  and  what  part  thereof,  and  reduce 
such  admission  into  writing,  wliich  he  is  required  to  sign, 
and  which  is  then  to  be  filed  in  the  court.  He  may  also 
make  a  deposition  upon  oath,  in  writing,  under  his  hand,  to 
be  also  filed,  that  he  verily  believes  he  has  a  good  defence  to 
the  demand,  or  to  some  and  what  part  thereof.  If  the  cre- 
ditor make  default  in  appearance  at  the  time  appointed,  the 
debtor  is  entitled  to  his  oischai^e  from  the  summons,  and  a 
memorandum  of  such  discharge  must  be  thereon  indorsed.' 
If  the  debtor  appears  and  refuses  to  admit  the  demand,  but 
shall,  either  as  to  the  whole,  or  paii:,  make  a  deposition  on 
oath,  in  the  form  required  by  the  act,  that  he  believes  he  has  a 
good  defence  to  the  same,  the  debtor  is  also  in  tliat  case 

*  General  rules  and  orders  of  12th  Nov.,  1842,  Rules  26,  27  post  ap- 

Nov.,  1842,  Rule  25 ;  post,  Appen-  pendix ;  and  3  M.  D.  &  D.  app.  Iviii. 

dix;  and  3  M.  D.  &  D.  app.  Iviii.  And  see  the  form  of  the  notice, 

-  £x  parte  Hallt  3  Dea.  405.  post,  appendix. 

3  Ex  parte  Gibson,  3  Dea.  531.         ^  Id.  Rules  28,  29,  and  30. 
Ex  pirte  Cheese,  3  M.  D.  &  D.  79.  '  Id.  Rule  31 ;  post,  appendix ; 

^  Ex  parte  Rhodes,  4  Dea.  125.  and  3  M.  D.  &  D.  Appendix  Ixij. 

^  General  rules  aQd  orders  of  1 2th 
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entitled  to  his  discharge.  ^  Any  want  of  compliance  on  the 
part  of  the  plaintiff  with  the  above  rulea  may  be  waved  by 
the  defendant;  but^  if  it  is  made  known  to  and  proved  to  tlie 
satisfsiction  of  the  court,  at  the  time  required  for  the  de* 
fendant's  appearance,  it  is  a  good  objection  to  requiring  the 
defendant  to  state  whether  or  not  he  admits  the  demand ; 
and  in  such  case,  the  defendant  is  likewise  entitled  to  his 
discharge  firom  the  summons.^ 

By  sect.  13,  if  any  such  trader  so  summoned  shall  not 
come  before  the  court  at  the  time  appointed  (liaving  no  lawful 
impediment  made  known  to  and  proved  to  the  satisfaction  of 
the  court,  and  allowed) ;  or  if,  upon  Jiis  appearance  to  the 
summons,  or  at  any  enlargement  or  adjournment  thereof,  he 
shall  refuse  to  admit  such  demand,  and  sliull  not  make  a 
deposition  that  he  beheves  he  has  a  good  defence  to  such 
denumd;  then,  if  he  shall  not  within  fouiteen  days  after 
personal  service  of  siich  summons,  or  within  such  enlarged 
time  as  may  be  granted  to  him  in  that  behalf^  pay,  secure  or 
compound  for  such  demand  to  the  satisfaction  of  the  creditor, 
or  enter  into  a  bond,  in  such  sum  and  with  two  suflicient 
siureties  as  tlie  court  shall  approve  of,  to  pay  such  sum  as 
shall  be  recovertid  in  any  action  w^hich  shall  have  been 
brought,  or  shall  thereafter  be  brought,  for  the  recovery  of  the 
same,  together  with  costs, — every  such  trader  shall  be  deemed 
to  have  committed  an  act  of  bankruptcy  on  the  fifteenth  day 
after  service  of  such  summons,  provided  a  fiat  shall  issue 
against  him  within  two  months  n'om  the  filing  of  the  affi- 
davit. Every  apphcation  to  enlarge  the  time  for  calling  on 
the  defendant  to  state  wlietlier  or  not  he  admits  the  demand, 
or  for  entering  into  a  bond  with  sureties,  must  be  supported 
by  affidavit.^  And  before  he  can  be  allowed  to  enter  into 
the  bond,  he  must  give  to  the  plaintiff,  or  his  attorney,  a 
notice  in  writing  signed  bv  himself,  or  his  attorney,  of  his 
intention  so  to  proceed ;  which  notice  must  be  accompanied 
with  a  true  rx)py  of  the  affidavit  of  the  sureties,  as  to  their 
sufficiency,  in  the  form  specified  in  the  general  order ;  ^  and 
the  amount  of  property  sworn  to  must  be  the  sum  demanded, 
fractional  parts  of  a  pound  excepted,  and  one-fourth  more.* 
The  plaintiff  may,  within  four  days  after  service  of  noti(;e  of 
sureties,  except  to  them,  by  delivering  a  written  notice  to  the 
dt'feudant  or  liis  attorney ;  and,  two  days  after  the  service  of 
this  notice,  the  defendant,  or  his  attorney,  must  atttmd  at 

'  General  rules  and  orders  of  12th  ^  Id.  Rule  33. 

Nov.,  1842,  Rale  32;  pOBt,appen-  ^  jj   ruJc  34, 

dix;  and  3  M.  D.  &  D.  appeDdix  -*  Id.  Rules  35,  36. 

Ixii.  ^  Id.  Rule  37. 
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eleven  oVlook  in  the  forenoon  in  open  court^  with  the  bond 
duly  stamped;  and  with  an  affidavit  by  the  subscribing  wit- 
ness of  the  execution  of  the  bond ;  when  the  plaintiff  or  his 
attorney  may  oppose  the  sureties^  upon  affidaidt^  or  on  the 
ground  of  any  defect  appearing  on  the  fece  of  the  pro- 
ceedings. ^  llie  bond  is  to  be  token  in  double  the  sum  de- 
manded;  and  the  condition  must  be  in  the  form  specified  in 
the  fi-eneral  order.  ^  Where  no  notice  of  exception  is  served, 
the  defendant,  or  his  attorney,  must  attend  in  open  court  on 
the  sixth  day  after  the  sen'ice  of  notice  of  sureties,  at  eleven 
o'clock  in  the  forenoon,  with  the  bond  and  affidavit  of  execu- 
tion of  it,  and  also  witji  an  affidavit  of  the  service  of  notice 
of  sureties,  and  an  office  copy  of  the  affida%'it  of  then-  suf- 
ficiency.^ Although  the  bond  is  duly  executed  by  the  debtor 
and  m&  sureties  within  the  fourteen  days,  yet  if  the  approval 
of  the  commissioner  is  not  obtained  imtil  two  days  afterwards, 
it  seems  that  the  creditor  is  justified  in  suing  out  a  fiat.^  A 
commissioner,  who  has  approved  of  the  security  offered  by  a 
debtor,  i^ functus  officio^  and  cannot  revoke  his  appro^'al.* 
Where  the  creditor  purposely  kept  out  of  the  way  to  avoid 
receiving"  the  debt  within  the  time  limited  by  the  statute,  it 
was  held  that  he  could  not  support  a  fiat  against  the  debtor.*^ 

All  affidavits  used  in  court  must  be  filed.  Where  any 
number  of  days  is  above  described  for  the  doing  of  anv  act, 
they  are  to  be  reckoned  exclusive  of  the  first,  and  inclusive 
of  the  last  day,  unless  the  last  day  shall  be  a  Sunday, 
Christmasniay,  or  Good  Friday,  or  a  pubUc  fiist  or  thanks- 
giving day,  in  which  case  the  time  is  to  be  reckoned  exclusive 
of  that  day  also.' 

By  sect.  14  of  5  <&  G  Vict.  c.  122,  if  any  trader  so  sum- 
9ioned,  shall,  upon  his  appearance,  sign  an  admission  of  the 
demand,  and  shall  not,  within  fourteen  days  next  after  the 
filing  of  such  admission,  pay,  or  tender  and  ofler  to  pay,  to 
the  commissioner,  the  amount  of  such  demand,  or  secure  or 
compoimd  for  the  same  to  the  satisfaction  of  the  creditor, 
he  snail  also  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy on  the  fifteenth,  day  after  the  filing  of  such  admis- 
sion, provided  a  fiat  issues  within  two  months  fi^m  the 

^  General  rules  and  orders  of  12th  ^  Ex  parte  NeaU,  2  M.  D.  &D. 

Nov.,  1832,  Rules  38, 39 ;  post,  ap-  620. 

pendiz ;  and  see  3  M.  D.  &  D.,  Ap-  ^  Ex  parte  Gratton,  2  M.  D.  &  D. 

pendixlxii.  401. 

"  Id.  Rule  40.  ^  General  rules  and  orders  of  1 2th 

3  Id.  Rule  4 1 .  Not.,  1 842,  Rules  42, 43  ;  post,  ap- 

^  Ex  parte  Qooddy,  1  M.  D.  &  D.  pendix ;  and  see  3  M.  D.  &  D.  Ap- 

677.  pendix  Ixii. 
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filing  of  the  affidavit.  Where  tlie  creditor^  however,  is  privy 
to  any  suspension  of  the  payment  of  the  debt,  until  after 
the  expiration  of  the  fourteen  days,  he  cannot  support  a  fiat 
on  the  ground  that  the  debtor  has  not  paid  or  secured  the 
debt  within  the  fourteen  days,^  And  where  a  trader  had 
been  summoned  before  a  commissioner,  under  the  11th  sec* 
tion  of  the  above  act,  and,  before  the  proper  time  had 
elapsed  to  constitute  an  act  of  bankruptcy  winiin  the  mean*- 
ing  of  the  Idth  section,  a  fiat  was  by  mistake  issued,  which 
was  afterwards  annulled ;  it  was  held  that  the  existence  of 
this  fiat  was  such  an  obstruction  to  the  payment  of  the 
petitioning  creditor's  debt,  that  he  could  not  sue  out  a  new 
fiat  founoed  on  the  omission  to  pay,  &c.  according  to  the 
terms  of  the  14th  section.^ 

By  section  15,  if  any  trader  so  summoned  shall,  upon 
his  appearance,  sign  an  admission  for  part  only  of  such 
demand,  and  shall  not  make  a  deposition  that  lie  believes 
he  has  a  good  defence  to  the  residue ;  then,  if,  as  to  the  sum 
80  admitted,  lie  ^hall  not  witliin  fourteen  days  after  the  filing 
of  such  admission  pay  or  secure,  or  compound  for  the  same^ 
to  the  satisfaction  ot  the  crfditor, — and,  as  to  the  residue  of 
such  demand,  shall  not,  within  iburt<?en  days  after  personal 
service  of  such  summons,  or  within  such  enlarged  time  as  may 
be  granted  to  liim,  pay,  secure,  or  compound  for  the  same, 
to  tne  satisfaction  of  the  creditor,  or  enter  into  a  bond,  in 
manner  before-mentioned,  for  payment  of  the  sum  to  be  reco- 
vered in  any  action,  together  with  the  costs;  every  such  trader- 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy  on 
the  fifteenth  day  afl;er  service  of  the  summons,  provided  a 
fiat  issues  within  t\^-o  months  from  the  filing  of  the  affidavit- 

By  section  16,  if  any  trader  so  summoned  shall,  upon  his 
appearance,  reftise  to  sign  the  admission  before  required, 
whatever  may  be  the  nature  of  his  statement,  or  whether  he 
makes  any  statement,  or  not,  he  shall  be  deemed  to  refuse  to 
admit  such  demand ;  but  the  court  may  enlarge  the  time 
for  calling  upon  him  to  state  whether  or  not  he  admits  the 
demand,  or  any  part  thereof,  and  also  for  entering  into  the 
bond.  And  by  section  17,  an  admission  of  deot,  signed 
elsewhere  than  before  the  court,  may  be  filed,  and  be  of  the 
same  force  and  effect  as  an  admission  on  his  appearance  in 
court,  provided  there  be  present  some  attorney  on  his  behalf, 
expressly  named  by  him  and  attending  at  his  request,  ti> 
inlorm  fiim  of  the  effect  of  such  ndmission,  before  it  is  signed, 

'  Ex  ptrtc  BikW,  1  M.  D,  &  it.  *  Ex  parte  Musgrove,  3  M.  D.  & 
436.  D.386. 
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and  tlie  attorney  subscribe  His  name  as  a  witness  to  the  due 
execution  thereof,  and  in  such  attestation  dechire  himself  to 
be  attorney  for  the  trader;  and  state  therein  that  he  sub- 
scribes as  such  attorney. 

If  the  proceedings  are  taken  under  the  above  statute  by  the 
petitioning  creditor,  not  for  the  purpose  of  obtaining  the  pay- 
ment of  his  own  debt,  but  to  compel  the  trader  to  satisfy  the 
nlleged  debt  of  a  third  person,  it  seems  that  a  fiat  cannot  be 
supported.^ 

I3y  section  18,  where  any  trader,  against  whom  an  affi- 
davit is  filed,  shsdl  be  summoned  to  appear  before  the  court^ 
he  is  to  have  such  costs  as  the  court  in  its  discretion  shall 
think  fit.  And  by  section  19,  wherever  a  creditor,  in  any 
action  against  the  trader,  shall  not  recover  the  amount 
sworn  to  in  his  affidavit  of  debt  filed  under  the  provisions  of 
the  act,  if  the  affidavit  for  such  amount  was  made  without 
probable  cause,  the  defendant  is  entitled  to  costs. 

19.  Not  paying  J  secumngj  or  conipoundvig  foi*  ajudgvicnt 
debt,  mth'tn  fourteen  days  after  fwtice  requiring  payment,'] 
By  5  &  G  Vict.  c.  122,  s.  20,  if  imy  plaintiiF  shall  recover 
judgment  in  any  action  for  tiny  deot  or  money-demand 
against  a  trader,  or  shall  be  m  a  situation  to  sue  out  execu- 
tion upon  such  judgment,  and  there  be  nothing  due  from 
the  petitioner  by  way  of  set-off,  and  sucTi  trader  shall  not, 
within  fouiteen  days  after  notice  in  writing,  personally 
served  upon  him,  requiring  immediixte  papnent  or  the  deb^ 
pay,  secure,  or  compound  for  the  same  to  the  satisfaction  of 
the  petitioner ;  he  is  to  bc  deemed  to  have  committed  an  act 
of  bankruptcy  on  tlie  fifteenth  day  after  service  of  the  notice. 
But,  if  such  execution  shall  be  suspended  or  restrained  by 
any  rule  of  court,  no  further  proceeding  shall  be  had  in  sucn 
notice ;  but  the  petitioner,  when  he  shall  be  in  a  situation  to 
sue  out  execution,  may  proceed  again  by  notice  in  the 
manner  before  directed. 

20.  Disobeying  the  order  of  a  court  of  equity,  ijr.  for 
payment  of  money J\  By  section  21  of  the  above  act,  if  any  de- 
cree or  order  be  pronounced  in  any  cause  in  a  court  of  equity, 
or  uny  order  be  made  in  bankruptcy  or  lunacy  against  any 
trader,  ordering  him  to  pay  any  sum  of  money,  and  h(^  shall  dis- 
obey such  decree  or  order,  the  same  having  been  duly  served 
u})on  him,  the  ])arty  entitled  or  interested  may  npply  to  the 
court  by  which  the  order  was  pronounced  for  a  peremptoiy 
order ;  and  if  the  trader,  after  being  personally  served  with  the 

^  Ex  parte  Qrattim,  2  M.  D.  &  D.  401. 
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peremptory  order,  fourteen  days  before  the  day  appointed 
for  jpffyment  of  the  money,  shall  neglect  to  pay  the  same,  he 
shall  be  deemed  to  haye  committed  an  act  of  bankruptcy  on 
the  fifteenth  day  after  the  seryice  of  such  order. 

21.  FUing  a  declaration  of  insolvency  in  the  bankrupt 
office}]  By  section  22,  if  any  trader  shall  file  in  the  ofiice 
of  the  secretary  of  bankrupts,  a  declaration  in  writing, 
in  the  form  giyen  by  the  act,  and  attested  by  an  attorney  or 
solicitor,  that  he  is  unable  to  meet  liis  engag;ements,  he  shall 
be  deemed  thereby  to  have  committed  an  act  of  bankruptcy 
at  the  time  of  filinc^  such  declaration,  provided  a  fiat  shall 
issue  against  him  within  two  months.  A  copy  of  such 
dedaration,  piirporting  to  be  certified  by  the  secretary  of 
bankrupts,  or  lus  clerk,  as  a  true  copy,  is  declared  to  be 
evidence  of  such  declaration  having  been  filed. 

The  date  of  a  fiat  is  prinid  facie  evidence  of  the  time  of 
its  being  issued,  within  the  meaning  of  the  above  section.^ 

Traders  having  pHvUege  of  parliament,']  With  respect  to 
traders  hamny  prvnlege  of  parliament j  it  is  enacted  oy  the 
9th  section  of  the  6  Geo.  4,  c.  16,  that,  if  any  such  person  com- 
mit any  of  the  acts  of  bankruptcy  therein  before  enumerated,  a 
commissioii  of  bankrupt  might  issue  against  him,  and  be 
proceeded  with  in  like  manner  as  against  other  bankrupts ; 
save  only,  that  he  is  not  liable  to  be  arrested  or  imprisoned 
during  the  time  of  his  privil^e,  except  in  cases  by  the  act 
made  felony.  It  is  also  enacted  by  the  10th  section  of  the 
statute,  tliat,  if  any  creditor  of  such  a  trader,  to  the  amount 
requisite  to  support  a  commission,  shall  file  an  affidavit,  ^  in 

'  The  above  was  first  made  aa  it  would  be  a  spontaneous  contri- 

act  of  bankruptcy  by  the  6  Geo.  4,  vance  of  bis  own,  and  not  a  con- 

c.  16,  8.  6,  and  was  intended  for  dition  of  necessity.     The  courts, 

the  relief  of  the  honest,  though  un-  therefore,  looked  upon  such  volun- 

fortunate  debtor,  who  might  wish  tary  act  as  nothing   less  than  a 

to  avail  himself  of  the  protection  fraud.     Experience,  however,  has 

aflbcded  by  a  commiision,  without  proved  the  practical  inconvenience 

having  recourse  to  a  concerted  act  of  of  this  doctrine,  if  it  has  not  proved 

bankruptcy,    which  was  formerly  its  fallacy, 

held   to    be    a   nullity.      For    as  ^  Ex  parte  Rowe,  4  Dea.  68. 

bankruptcy  was  regarded  either  in  ^  This  provision  was  first  mtro- 

the  light  of  criminal  insolvency,  or  duced  by  the  4  G.  3,  c.  33,  and 

as  a  condition  af  necessity,  no  vo-  other  provisions  were  added  by  the 

luntary  act  of  the  trader,  by  which  45  G.  3,  c.  124,  s.  1,  before  which 

be  constituted  himadf  a  bankrupt,  acts  a  member  of  parliament,  being 

was  held  admissible  in  law;  as  In  privileged  from  arrest,   could  not 

the  one  case  he  would  be  declaring  have  been  compelled  to  become  a 

himself  a  criminal,  and  in  the  other  bankrupt. 
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any  court  of  record  at  Westminster,  that  the  debt  is  justly- 
due  to  him,  and  that  the  debtor  is  such  a  trader,  and  shall 
sue  out  of  the  same  court  a  summonxy  or  an  origifial  hiU  and 
summons^ — ^then,  if  such  trader  shall  not  within  one  calendar 
month  after  personal  service  of  such  summons,  either  pay, 
secure,  or  compound  for  the  debt  to  the  satis^Action  of  the 
creditor,  or  enter  into  a  bond  in  such  sum,  and  with  two  such 
sufficient  sureties,  as  any  of  the  judg*es  of  the  court  out  of 
which  the  summons  is  issued  shall  approve  of^  conditioned 
to  pay  such  sum  as  shall  be  recovered  in  the  action,  together 
with  the  cost<<,  and  also  cause  a  proper  appearance  to  be 
entered  to  such  action ;  every  such  trader  shall  in  that  case 
be  deemed  to  have  committed  an  act  of  bankruptcy  from  the 
time  of  the  service  of  such  summons;  and  any  cremtor  might 
sue  out  a  commission  against  him,  and  proceed  thereon  as 
against  other  banki'upts. 

In  the  proof  of  this  act  of  bankruptcy,  it  must  appear  that 
the  summons  was  taken  out  afte?'  tlie  affidavit  of  debt  was 
filed.  And,  as  some  of  the  circumstances  cannot  be  proved 
but  through  the  medium  of  a  creditor,  the  necemty  of  the 
case  was  held  to  justify  a  departure,  in  some  measure,  from 
the  general  rule,  that  a  creditor  could  not  be  admitted  to 
prove  the  act  of  bankruptcy ;  receiving  however  his  testi- 
mony only  as  to  facts,  of  which  endence  could  not  Ije  ob- 
tained from  other  sources.  Therefore,  though  the  creditor 
was  permitted  to  prove  that  the  debt  had  not  been  paid, 
secured,  or  compounded  for  to  his  satisfaction,— yet  the 
circumstance  of  the  bankrupt  being  a  member  of  parliament, 
and  a  trader,  was  only  provable  by  other  witnesses.  ^  But 
now,  by  the  provisions  of  the  (S  &7  Vict.  c.  85,  a  creditor 
would  be  competent  to  prove  those  facts.  ^  . 

It  is  provided  also  by  the  11th  section  of  the  6  Geo.  4,  c.  16, 
that  if  any  decree,  or  order y  shall  have  been  pronomiced  in  any 
cause  depending  in  equity,  or  any  order  made  in  any  matter 
of  bankruptcy,  or  limacy,  against  any  trader  having  privil^B 

^  ExparteHorrour^,  2Ro8e,  211.  the   debts  satisfied,  the  coinmis- 

By  52  Geo.  3,  c.  144,  s.  1,  when  sioners  are  required  to  certify  the 

members  of  the  House  of  Commons  same  to  the  speaker  of  the  House  of 

become  bankrupt,  they  are  declared  Commons,  and  thereupon  the  elec- 

to  be  incapable  of  sitting  and  voting  tion  of  such  member  is  deemed  to 

in  the  House  for  twelve  calendar  be  void;  and  the  speaker  is  required 

months,  unless  within  that  period  to    insert   notice   thereof   in  the 

the  creditors  of  such  member  shall  Qasette,  and  at  the  end  of  fourteen 

be  satisfied  the  full  amount  of  their  days  to  issue  his  warrant  for  a  fresh 

debts.    And  by  sect.  2,  if  the  com-  election. 

mission   shall   not   within  twelve        '  See  post,  "Evidence."  ch.  19, 

calendar  months  be  superseded,  nor  sect.  6. 
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of  iMurliament,  ordering  sucb  trader  to  pay  any  sum  of  monej^ 
ana  he  shall  disobey,  after  the  same  has  been  duly  served 
iqwn  him,  the  person  entitled  to  receive  such  money  may 
apply  to  the  court,  by  which  the  same  shall  have  been  pro- 
nounced, to  fix  a  peremptory  day  for  the  payment  of  such 
money;  and  if,  upon  being  personally  served  with  such 
peremptory  order  eight  days  before  the  day  appointed  for 
the  payment  of  the  money,  he  shall  neglect  to  pay  the  same, 
he  shall  then  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy from  the  time  of  the  service  of  the  order ;  and  every 
such  creditor  may  also  sue  out  a  commission  against  him,  and 
proceed  a.**  against  other  bankrupts. 


CHAPTER  IV. 

OP  THE   PETITIONING  CREDITOR. 

Sect.  1.  WJio  may  he, 

2.  Of  the  Amount  afid  Mature  of  his  Debt. 

3.  Of  the  Time  of  the  contracting  and  accruing  of  the 

Debt. 

4.  General  Duties  and  Liabilities  oftlie  Petitioning 

Creditor. 


Section  I. 
Wlio  may  be. 

By  the  7  &  8  Vict.  c.  90,  s.  41,  the  lord  chancellor  may 
now,  upon  the  petition  of  the  trader  himself,  issue  a  fiat 
against  him,  provided  he  files  a  declaration  of  insolvency  in 
the  manner  prescribed  hy  the  6  Geo.  4,  c.  16,  s.  6,  and  the 
5&6Vict.c.  122,8.  22.1 

It  seems  that  an  uncertificated  bankrupt,  as  he  can  acquire 
property  and  hold  it  against  all  the  world  except  his  as- 
signees, may  also  be  a  petitioning  creditor,  provided  his 
assignees  make  no  claim  to  the  debt  upon  which  he  sues  out 
a  fiat.  2  But  a  bankrupt,  who  has  not  paid  15*.  in  the  pound 
imder  a  second  fiat,  cannot  be  a  petitioning  creditor,  although 
he  has  obtained  his  certificate;  lor  all  his  property  vested  in 
the  aijsignees  under  the  second  fiat.^  And  upon  the  same 
principle,  a  party,  who  has  been  discharged  twice  under  an 
insolvent  act,  and  is  afterwards  bankrupt,  without  paying 
15.?.  in  the  pound,  cannot  be  a  petitioning  creditor.^ 
Where  a  petitioning  creditor  became  bankrupt,  before  the 
fourteen  days  for  opening  the  fiat  had  expired,  another  cre- 
ditor was  permitted  to  issue  a  fresh  fiat.^  The  executor 
of  a  bankrupt  cannot  sue  out  a  fiat  upon  a  debt  due  to  his 
testator  before  his  bankruptcy,  *  K  trustee,  alone,  cannot  issue 
a  fiat  against  the  debtor,  witliout  joining  the  cestui  qtie  trust.^ 

>  See  ante,  p.  87  ^  £x  parte  Mauarenaa,  1  Dea.  & 

'  Ex  parte  Cartwrigkt,  2  Rose,  C.  507. 

230.  ^  Ex  parte  Smith,  3  D.  &  C.  309. 

^  Ex  parte  Robinson,  1  Mont.  &  *  Ex  parte  Goodwin,  1  Atk.  100. 

M.  44.  7  Ex  parte  Gray,  4  D.  &  C.  778. 
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A  married  woman,  also,  is  not  competent  to  be  a  petition- 
ing creditor,  although  her  husband  has  gone  abroad,  and  she 
has  traded  as  a  separate  trader,  and  has  been  treated  as  such 
hj  the  bankrupt ;  ^  and,  although  the  debt  is  due  to  her  in 
autre  droit,  viz.,  as  executrix,  she  is  equally  incompetent, 
without  her  husband  joining  her.* 

It  seems,  that,  pending  an  action  of  replevin  on  a  distress 
for  rent,  the  landlord  cannot  sue  out  a  fiat  against  the 
tenant,  founded  on  his  demand  for  rent.  ^ 

Although  a  public  company  have  power,  by  a  private  act 
of  parliament,  to  commence  ^'  all  actions  ancl  suits"  in  the 
name  of  their  secretary,  as  the  nominal  plaintiff,  this  does 
not  enable  the  secretary  to  petition  for  a  fiat  against  the 
debtor  to  the  company.-* 


Section  II. 
Of  the  amount  and  nature  of  the  Debt. 

By  6  46;  6  Vict.  c.  122,  s.  9,  the  amount  of  the  petitioning 
creditor  s  debt  *  mvust,  in  the  case  of  a  single  creditor,  or  of 
two  or  more  persons,  being  partners,  be  60Z.  or  upwards ; — 
in  the  case  ol  two  creditors  petitioning,  701,, — and  of  three  or 
more  creditors,  lOOZ.  And  though  the  debt  be  not  actually 
payable  at  the  time  of  the  act  of  bankruptcy,  yet  if  credit  has 
Deen  given  to  the  bankrupt  upon  valuable  consideration,  it 
will  be  a  ^ood  petitioning  creditor's  debt,  whether  he  has  any 
security  tor  it  m  writing  or  not.^ 

The  debt  must  be  a  Ugal  debt,  and  not  an  equitable  one ; ' 
therefore  the  assignee  of  a  bond  (a  security  which  is  not 
assignable  at  law)  cannot  be  a  petitioning  creditor.  ^  And 
where  there  is  only  one  petitioning  creditor,  there  must  be  a 

^  Re  Athmson,  2  MoUoy,  451.  ^  Under  the  constnictioa  of  the 

2  Ex  parte  Mogg,  2  G.  &  J.  397.  former  law   (the  5   G.  2,  c.  30, 

Martin,  v.  Winter,  cit.  ibid.  398.  8.  22),  a  debt  payable  at  a  future 

'  EmCTyv.AfudUou?,  10  Bing.  401.  day,    unless  there  was  a  written 

*  Guthrie  V.  Piske, SB,  Si  C.  178.  security  for  it,  would  not  consti- 

3  Star.  151.     But  see  Re   Beale,  tute  a  good  petitioning  creditor's 

2  Drury  a  W.  275.  debt.     Parslow  v.  Dearlove,  4  East, 
^  The  statutes  prior  to  the5  G.  2,  438.    Hoskins  v.  Duperoy,  9  East, 

c.  20  (with  the  exception  of  the     491.    Ex  parte  Whiter  3  Ves.  &  B. 

3  Ann.  c.  22,  which  soon  expired)      130.    Ex  parte /^r^miM,  Buck.  35. 
did  not  require  the  commission  to     Price  v.  Nixon,  5  Taunt.  338. 

be  issued  upon  the  petition  of  a  ^  Ex  parte  Hau7/Aome,  Mont.  132. 

creditor.    And  the  5  Ann.  c.  22,  '  Ex  parte  HylUard,  2  Ves.  407. 

was  the  first  statute  that  regulated  1  Atk.  147.    Medlicotfs  case,  2  Str. 

the  omoiMf  of  the  petitioning  ere-  899.    Ex  parte  Lee,  1  P.  Wm.  782^ 
ditoi'sdcbt 
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debt  due  to  liim  separately ,  and  for  which  he  could  maintain 
an  action  at  law  in  his  arvn  right.  Therefore  one  of  t/vo  joint 
obligees,  or  one  of  several  partners,  is  not  by  himself  a  ffood 
petitioning  creditor  against  the  obligor^  or  the  joint  debtor, 
without  the  otJiei*  obligee,  or  partner,  concurring  in  the  peti- 
tion. ^  But  one  of  several  assignees  maj  sue  out  a  fiat  in  re- 
spect of  a  debt  due  to  their  bankrupt,  without  the  othei* 
assigiiees  joining  in  the  petition, — such  appearin(>*  to  be  the 
practice  at  the  bankmpt  office ;  and  it  was  held  m  such  a 
case  to  make  no  difference,  that  the  assignee  petitioning  was 
also  the  solvent  partner  of  the  bankrupt.  *  And  where  one 
of  three  partners  engaged  with  the  acceptor  of  certain  bills 
of  exchange  drawn  oy  the  partnership,  to  provide  for  the 
acceptances  when  due, — ^it  was  held  that  the  partnership 
could  not  support  a  commission  on  the  bills  against  the 
acceptor ;  for,  as  they  could  not  maintain  an  action  at  law  on 
them  against  him,  (in  consequence  of  the  undertaking  of  one 
of  the  partners  to  provide  for  them,)  they  could  not  make 
them  the  subject  of  a  debt  as  petitioning  creditors.  ^  But  a 
joint  debt,  due  from  several  partners,  is  a  legal  debt  to  sup- 
port a  separate  fiat  by  the  joint  creditor  against  any  one  of 
the  partners.  ** 

As  to  the  reciprocal  right  of  partners  against  each  other 
in  this  respoct, — one  partner  cannot  sue  out  a  fiat  against 
another,  upon  any  debt  arising  out  of  a  partnersliip  trans- 
action. But  when  the  accounts  have  been  liquidated,  and 
the  paitnership  determined,  and  the  solvent  partner  has  paid 
all  tne  debts ; — in  such  a  case  Lord  Eldon  thought  a  com- 
mission might  be  supported.  ^  And  where  the  bankrupt,  who 
had  been  in  partnersliip  with  W.  P.,  borrowed  various  sums  of 
him  during  that  time,  W  way  of  personal  loan,  and  upon  the 
dissolution  of  partnersfiip  purchased  the  stock-in-trade  for 
a  stipulated  sum ;  it  was  held  that  W.  P.  had  a  good 
petitioning  creditors  debt,  notwithstanding  he  had  made 
out  an  account  entitled  "  Mr.  U.  P.  (the  bankrupt)  in 
account  with  U.  and  W.  P.  *  But  where,  on  the  formation 
of  a  partnersliip  between  A.  and  B.,  A.  lent  to  B.  B.'s  pro- 
portion of  the  capital ;  to  secure  the  re-pa}Tnent  of  which  B. 
assigned  property  to  C.,  in  trust  for  A.^  and  covenanted  to 
pay  C.  the  amount ;  and  A.,  after  an  act  of  bankruptcy  by 

^  Briekland    alias    Buckkmd  ▼.  Critpe  v.  Perritt,  Wilkes,  467.    Ex 

Newsame,  1  Taunt.  479.     1  Camp,  parte  Caruikert.    Kx  parte  Upton, 

474.  cit.    Ibid.      £x    parte    Ackerman, 

'  Ex  parte  Blakey,  1  G.  &J.  197.  14  Yes.  604.    £x  imrte  Dewdney, 

•  Richmond  v.  Heapy,    1   Star.  16  Ves.  499. 

202.  *  Ex  parte  Nokei,  2  Mont.  144. 

^  Ex  parte  Crisp,   1   Atk.   134.  *  £x  parte  Oray,  4  D.  &  C.  778. 
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B.^  known  to  A.^  filed  a  bill  for  a  dissolution  and  an  account, 
and  for  payment  of  the  debt ;  it  was  held,  that  A.  and  C 
could  not,  after  such  election,  sue  out  a  fiat  against  B. 
founded  on  that  debt, — A.  having  elected  his  remedy  and 
treated  the  debt  as  mixed  up  with  the  partnership  accounts.  ^ 
But  one  partner  may  always  support  a  fiat  against  another, 
if  the  debt  does  not  arise  out  of  a  r^^lar  partnership  trans- 
action, 2  in  which  each  partner  is  interested  in  both  the  profit 
and  the  loss.  Therefore,  in  a  case  where  A.  deposited  goods 
with  B.  for  sale,  on  an  agreement  that  the  profits  should  be 
ecjually  divided  between  them,  but  the  loss,  if  any,  was  to  be 
home  exclusive^  by  A, ;  and  B.  aftei-wards  effected  a  sale 
and  received  the  money ;  this  agreement  was  held  not  to 
render  them  such  partners  in  the  transaction,  as  to  prevent 
A.  fi^m  suing  out  a  commission  against  B.,  on  the  balance 
due  from  him  to  A.  * 

So,  where  A.  lent  money  to  B.,  to  enable  bun  to  commence 
a  trade,  at  five  per  cent,  interest;  and  after  the  loan,  B. 
agreed  to  pay  A.  one-eighth  of  the  annual  profits,  by 
monthly  payments,  and  accordingly  made  several  payments, 
for  which  A.  gave  receipts  on  account ;  it  was  held  that  the 
balance  of  the  principal  and  interest  due  from  B.  was  a  good 
petitioning  creditor's  debt,  not  arising  out  of  a  partnership, 
nor  affected  by  usury .^  But,  if  one  of  two  partners  gives  an 
acceptance  in  the  name  of  the  firm,  for  a  pre-existing  debt 
of  his  own,  without  the  authority  of  the  other  partner,  this 
acceptance  is  not  a  good  petitiomng  creditor's  debt,  to  sup- 
port a  joint  fiat  a^nst  tne  two  partners.^  The  debt  must 
also  be  one  lawfully  contracted ;  tnerefore  a  promissory  note 
given  to  a  creditor  for  the  remainder  of  his  debt  by  a  party 
who  had  entered  into  a  composition  with  Ids  creditors,  wiU 
not  support  a  subsequent  fiat ;  for  it  is  nudum  pactum,^ 

A  creditor  who  receives  part  of  liis  demand,  after  notice 
of  an  act  of  bankruptcy ,  which  reduces  his  debt  behm  the 
requisite  amount,  is  not  thereby  precluded  from  suing  out  a 
fiat  on  the  whole  debt ;  for  sucn  payment  after  notice  of 
the  act  of  bankruptcy  is  invalid  in  law;  and  the  creditor, 
moreover,  by  taking  out  a  fiat  on  the  ground  that  the  wlwU 
demand  is  unpaid,  admits,  of  course,  the  invalidity  of  the 
payment.'     And,  upon  the  same  principle,   where  a  cre- 

'  Ex   parte  Gray,   4  D   &    C.  '^  Ex  parte  AtMen,  1  M.  D.  &  D. 

778.  247. 

*  Wmdham  v.  Patenon,  1  Star.  "  Ex  parte  HaU,  1  Dea.  171. 

144.  7  Afemn  v.  Shepherd,  6  T.  R.  79. 

'  ManUm  v.  Barber,  1  Gow.  17.  Ex  parte  MiUer,  Buck.  283. 

^  Ex  pane  Bfiffi,  3  D.  &  C.  367. 
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ditor,  who  was  ignorant  that  an  act  of  bankruptcy  had  been 
frevimisly  committed  by  his  debtor,  executed  a  composition 
deed  (which,  being*  after  the  act  of  bankruptcy,  was  there- 
fore invalid)  for  the  amount  of  his  debt ;  it  was  held  that, 
though  he  afterwards  received  a  dividend  under  it,  yet 
as  the  whole  transaction  was  invalid,  he  might  never- 
theless become  a  good  petitioning  creditor  in  respect  of  the 
origuial  debt.^  I3ut  where  a  composition  deed  assigned  the 
effects  to  four  trustees,  although  two  only  executed  the  deed, 
it  was  held  not  to  be  for  that  reason  void,  and  that  the  debt 
of  a  trustee,  who  had  executed  it,  was  thereby  extinguished, 
and  that  he  could  not  sue  out  a  commission.*^  Wliere,  how- 
ever, a  creditor  by  simple  contract  took  a  bond  for  liis  debt 
after  the  act  of  bankruptcy ,  it  was  held  not  to  extinguish  the 
original  debt,  so  as  to  i)revent  the  creditor  from  suin^  out  a 
commission  upon  it.^  So  also,  where  a  creditor  took  a  bill 
of  exchange  for  pai-t  of  his  debt,  dra^vn  by  the  debtor 
upon  an  acceptor,  who  had  not  at  that  time,  nor  previous- 
to  the  bill  becoming  due,  any  effects  of  the  drawer  in  his 
hands, — ^this  was  held  not  to  prevent  the  creditor  from  suing 
out  a  commission  upon  the  whole  debt,  notwithstanding  he 
neglected  to  give  notice  to  the  drawer  of  the  bill  being  dis- 
honoured.* A  promissory  7iote,  also,  given  on  a  rrrong 
stamp,  for  a  pre-existing  debt,  does  not  destroy  the  debt ; 
and  a  fiat  may  be  supported  in  such  case  on  the  original 
debt ;  for  the  note  in  tbis  case  is  not  the  foundation  of  the 
debt,  nor  necessary  to  be  had  recourse  to  in  the  proof  of  it^ 
if  it  can  be  established  by  other  evidence.* 

Wliere  a  consignee  transferred  bills  of  lading  to  a 
creditor,  as  a  security  for  his  debt,  and  the  cons^or  stopped 
the  goods  in  transitu,  it  was  'held  that  the  creditor  might 
issue  a  fiat  against  the  consignee  on  his  original  debt.^ 

A  creditor,  by  notes  bought  in  at  10*.  ui  the  pound,  is  a 
creditor  for  the  ftill  sum,  and  may  t.ake  out  a  fiat  as  a 
creditor  to  that  amount.^  And  banker's  notes  payable  on 
demand,  if  not  sufficient  before  demand  made  to  constitute  a 
good  petitioning  creditor's  debt,  as  against  the  bankers,  do 
not  extinguish  or  diminish  any  prior  debt  that  may  be  due 
from  the  bankers  to  the  petitioning  creditor.®     But  where 

1  Doev.i<fui«r«m,5M.  &S.  161.  *  Geddes  y,  Mowat,  1  6&J.414. 

'  SmaUy.Marwood,9B,  SlC.  300,  where  it  is  said  that  the  same  rule 

'  Ambroiey.  Clendon,  2  Str.  1042.  holds  with  respect  to  a  lequestra- 

Cas.    temp.    Hard.    267.      In    re  tion  in  Scotland;  and  see  Brown 

Bryant,  1  Rose»  283  v.  Watts,  I  Taunt.  353. 

*  Biclardike  ▼.  BoUman,  1  T.  R.  •  Ex  parte  Ashtcn,  2  D.  &  C.  5. 

405.     And  see  ex  parte  Magnus,  "*  Ex  parte  Lee,  1  P.  Wms.  782. 

2  M.  D.  &  D.  604.  >  Simpson  v.  Sikes,  C  M.  8t  S.  295. 
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the  petitioning  creditor  had,  upon  an  application  for  a 
loan  fVom  a  bankrupt,  delivered  to  hini  a  check  on  his 
bankers  for  100/., — which  check  had  got  back  jigain  to 
the  hands  of  the  petitioning  creditor,  as  if  satisfied,  but 
the  petitioning  creditor  was  unable  to  give  positive  proof 
that  the  check  was  actually  paid, — ^the  check  itself  was  held 
not  sufficient  evidence  of  a  petitioning  creditor  8  debt.^ 

A  debt  composed  partly  of  the  amount  of  a  bill  of  ex- 
change, and  partly  of  interest  calculated  thereon,  is  not  a 
g;ood  petitioning  creditors  debt,  unless  such  inta'cst  he  ex- 
preued  in  tlie  body  of  the  hill;  for  interest,  w^hen  it  is  not 
specified  in  the  contract,  forms  no  part  of  the  debt  at  law, 
but  is  only  given  as  datnages  for  tlie  detention  of  the  debt.^ 

If  the  petitioning  creditor  is  indorsee  of  a  bill  of  exchange, 
it  must  appear  that  the  bill  was  outstanding  against  the 
bankrupt  Wore  the  act  of  bankruptcy,^  and  that  the  bill 
wavs  in  the  Lands  of  the  petitioning  creditor,  when  he  sued 
out  the  fiat.-* 

The  debt  must  also  be  a  present  existing  deht,  and  not 
one  depending  on  a  contingency.  Where  a  promissorj'^  note, 
theretbre,  was  given  to  a  trustee  under  a  marriage  settle- 
ment, though  it  was  in  form  a  present  debt,  and  payable  on 
demand,  yet  as  it  was  in  fact  only  a  security  for  a  continr 
gent  debt  under  the  settlement,  which  would  not  be  payable, 
unless  the  wife  tlied  before  her  husband, — it  was  held  not 
a  sufficient  debt  to  support  a  commission  against  the  maker 
ofithe  note.*  But  it  seems  that  a  warrant  of  attorney ^^ 
though  appearing  by  the  defeazance  to  be  given  really  as  a 
security  against  the  running  acceptances  of  the  conusor,  is  a 
debitum  in  prasenti  sufficient  to  support  a  fiat.^ 

A  debt  on  an  account,  though  notliquidated,  has  been  held 
sufficient,  if  the  creditor  can  swear  to  a  balance  amounting 
to  the  requisite  sum;^  but,  in  a  later  case,  where  the 
accounts  were  very  intricate,  this  was  considered  an  ob- 
jection.® 

A  debt  upon  an  attomey^s  bUl,  though  it  has  not  been 
taxed,  or  signed  and  deUvered,  pursuant  to  the  statute,^  is 
sufficient  to  support  a  fiat,  though  not  an  action;  but,  in 

'  BUttiby  ▼,  Croidey,  2  Carring.  *  Ex  parte  Cattley,  4  Dea.  138^. 

h  P.  213.    3  Bing.  430.  And  see  ex  parte  Magnus,  2  M.  D. 

'  In  re  Burgeu,  8  TkunU  660.  &  D.  604. 

2  Moore,   745.    Ex  parte  Green-  *  Ex  parte  Page,  1  G.  &  J.  100. 

iray.  Bock.  412.  Cameron  ▼.  Smith,  >  Milei  v.  RawitM,  4  Esp.  194. 

2  B.  &  A.  305.    Ex  parte  MarUnv,  7  pUttoer  v.  Herbert,  2  Vet.  326. 

1  Atk.  150.  '  Ex  parte  Bones,  4  Ves.  168. 

'  Key  V.  Cock,  2  M.  &  P.  "30.  >  Si  Geo.  2,  c.  23,  a.  22. 
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sucli  a  case,  the  bill  will  be  afterwards  referred  to  the  master 
•  to  be  taxed ;  ^  and  this  may  be  done,  (if  the  bankrupt  had  a 
right  to  liave  it  taxed  at  the  time  of  the  bankruptcy,)  either 
upon  the  application  of  the  bankrupt  himself,  or  of  any  of 
the  creditors.^  And  if,  after  the  taxation,. it  is  i*educed 
below  the  proper  amount  to  constitute  a  petitioning  creditor's 
debt,  the  hat  will  be  annulled.^  Where  a  sohcitor,  pending 
an  order  for  the  taxation  of  his  bill,  and  for  staying  aU  pro- 
ceedings at  law  in  the  meantime,  sued  out  a  commission  of 
bankrupt  upon  it,  it  was  held  neither  to  amount  to  a  con- 
tempt, nor  to  be  a  sufficient  cause  for  superseding  the  com- 
mission ;  as  the  order  extended  only  to  bringing  actions,  and 
the  common  and  ordinary  proceedings.**  But  where  costs 
were  taxed  upon  a  judgment,  as  in  case  of  a  nonsuit,  under 
a  rule  of  court,  upon  wmch  an  attachment  had  issued  against 
the  party,  and  he  had  been  taken  into  custody,  they  were 
held  not  to  constitute  a  good  petitioning  creditor  s  debt.* 

If  one  tradesman  becomes  security  for  another,  for  the 
absolute  payment  of  the  debt,  the  creditor  may  take  out  a 
fiat  against  the  surety,^ 

So  a  sum,  awarded  by  an  arbitrator  will  support  a  fiat 
against  the  person  who  is  awarded  to  pay  it,  notwithstand- 
ing a  bill  is  filed  to  set  aside  the  award ;  for  the  arbitration 
bond  is  a  debt  at  law,  and  binds  the  parties,  until  the  award 
is  set  aside  for  any  defect  in  it.' 

X  factor  who  sells  goods  in  his  own  name,  though  with- 
out a  del  credere  commission,  is  a  food  petitioning  creditor 
against  the  purchaser;  and  it  makes  no  difierence,  if  he 
communicatee  the  name  of  the  purchaser  to  his  principal; 
imless  indeed  the  principal  has  agreed  with  him  to  consider 
the  purchaser  as  his  debtor,  and  has  taken  steps  for  recover- 
ing the  debt  directly  from  the  purchaser.® 

A  fiat  cannot  be  supported  upon  a  debt  due  to  a  natural- 
bom  subject^  voluntarily  residing  and  carrying  on  trade  in 
an  enemy s  country;  and  where  some  only  of  the  partners  of 
a  firm  were  in  that  predicament,  the  debt  due  to  the  partner- 
ship was  held  incapable  of  supporting  a  commission.^  But, 
where  one  of  two  partners  had  a  licence  granted  by  an  order 
in  council  to  export  and  import  certain  goods  to  and  from  an 

.   V  Ex  parte  Ste^,  16  Ves.  16C.  «  Haylor  v.   HaU,    Palm.   325. 

Ex  parte  Howell,  1  Rose,  312.  Dexham's  case.  Stone*  183. 

3  Ex  parte  Prideaux,  1  G.&  J.  28.  '  Ex  parte  Unload,  1  Atk.  241. 

'  Ex  parte  Ford,  3  Dea.  494.  ^  Sadkr  v.  Leigh,  4  Cowp.  195. 

.  ^  Mo8e]ey'8Rep.27.  1  C. B.L.17.  >  htComdl  v.  Hector,  .2  Bos.  & 

^£x  parte  Steventon,  Mont.  &  P.  113. 
M.262.   . 
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enemy's  country^  and  was  there  only  for  the  fair  purposes  of 
the  licence  when  the  commission  issued,  such  a  temporary 
residence  was  deemed  not  to  invalidate  the  debt.^  So  a  mere 
inroluntary  residence  of  one  partner  in  an  hostile  country, 
without  any  proof  of  adhering  to  the  enemy,  will  not  pre- 
vent his  right  to  be  a  petitioning  creditor  with  the  other 
partner.^ 

A  creditor  of  an  insolvent  trader,  notwithstanding  the  dis- 
charge of  the  latter  under  the  insolvent  act,  it  has  been  held, 
might  take  out  a  commission  of  bankrupt  against  him,  where 
his  debt  was  not  included  in  the  insoivenr s  schedule  f  and 
his  debt,  although  included  in  the  insolvent's  schedule,  will 
be  a  sufficient  petitioning  creditor's  debt  at  law  to  support  a 
fiat,  notwithstanding  the  court  of  review  may,  upon  a  repre- 
sentation of  the  circumstances  attending  the  issuing  of  such 
a  fiat,  be  induced  to  annul  it.*^ 

A  penalty  due  to  the  crorm  *  is  a  sufficient  debt  to  support 
a  fiat,  as  well  as  an  iissessment  for  church  and  highira^ 
rates  f  and  the  assessor  in  the  last  case  is  a  good  petitioning 
creditor. 

It  wa.s  questioned,  but  not  determined,  in  one  case, 
whether  a  c4Dmmission  was  valid,  that  was  sued  out  upon  the 
petition  of  three  or  more  creditors,  whose  debts  did  not  alto- 
^tber  amount  to  the  requisite  sum,  although  the  debt  of  one 
was  more  than  sufficient  to  maintain  a  fiat  sued  out  on  his  own 
separate  petition.'  But  it  seems  that  such  a  commission 
WW  bad;  for  though  tliat  one  creditor  might  alone  have 
!^iied  out  a  commission  upon  his  own  debt,  yet.  as  he  chose 
to  take  one  out  in  conjunction  with  other  persons,  pursuant 
to  the  terms  of  the  statute,  tliere  does  not  appear  any 
rpaaon  why  the  regulations  of  the  statute,  which  require  the 
aggregate  of  the  deljts  to  amount  to  a  certain  sum,  shoidd  be 
in  such  a  ca«e  dispensed  ^vith. 


t 


SttbHituti/m  of  debt.]  If  after  adjudication  tlie  netitioning 

creditor's  debt  be  found  insufficient  to  support  a  fiat,  it  was 

•rovided  by  the  6  Geo.  4,  c.  16,  s.  18,  that  in  that  case  the 

ord  chancellor,  upon  the  petition  of  any  other  creditor  or 

(Toditors  who  had  proved  a  debt  or  debts  sufficient  to  support 

*  Ex  parte  Baglehole,    1   Rose,     256.    Ex  parte  Barrington,  2  M.  & 
271.  A.  255.     IDea.  3.     ExputeSide- 

'  RobtrU  ▼.  Hanfy,  3  M.  &  S.  botham,  4  D.  &  C.  69S. 

533.  ^  CoMv.  Symofuii,  5  B.&  A.  5 16. 

■*  Ex  parte  Shuttleumth,  2  G.  &  **'  Lhyd  v.  Heathcote,  2  B.  &  B. 

J. €6  388 

*  JeUit  V.  Mountford,  4  B.  &  A.  '  SmUh  v.  Mme$,  1  T.  R.  481 . 
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a  oommission,  ^provided  the  same  were  not  incun*ed  anterior 
to  the  debt  ot  the  petitioning  creditor,)^  might  order  the 
commission  to  be  proceeded  in.  It  has  been  held  in  one 
case,  that  the  creditor  cannot  apply,  without  going  first  before 
the  commissioner  to  have  the  debt  of  the  petitioning  creditor 
expwi^ed/^  But  this  does  not  seem  to  be  absolutely  necessary.^ 
The  aoove  section  has  been  held  to  apply,  not  only  to  a 
deficiency  in  the  amount,  but  also  to  any  original  defect  hi 
tile  nature  of  the  ])etitioning  creditor's  aebt.^  And  where  a 
petitioning  creditor  had  sold  the  bankrupt's  goods,  in  payment 
of  which  lie  took  three  bills  of  exchange  acceptecL  by  the 
bankrupt,  which  the  creditor  negotiated,  and  which  were  not 
in  his  hands,  nor  due,  at  the  time  he  issued  the  fiat ;  and  the 
commissioner  expunged  the  proof  of  his  debt,  on  the  ground 
that  the  bills  were  not  in  his  possession  at  the  time  of  the 
bankruptcy ;  it  was  held  that  an  order  might  be  made  for  the 
substitution  of  tlie  debt  of  another  creditor,  notwithstanding 
the  commissioner  had  decided  that  the  petitioning  creditor 
had  no  debt.^  An  order  for  the  substitution  of  another  debt 
has  been  held  invalid,  unless  it  expressly  finds,  that  the 
original  petitioning  creditor's  debt  was  insufficient,^  and  that 
the  debt  to  be  substituted  was  proved  under  the  fiat,  before 
the  petition  to  substitute  was  presented.'  The  petition  on 
which  the  order  is  made  cannot  be  used  to  explain  any 
ambiguity  in  the  order ;  but  a  mere  clerical  error  will  not 
vitiate  the  order.'  Where  the  commissioner  finds  that  the 
petitioning  creditor's  debt  is  insufficient,  he  should  alse 
expressly  find  that  the  debt  proposed  to  be  substituted  was 
incurred  not  anterior  to  the  petitioninff  creditor's  debt ;®  but 
the  court  may  be  also  satisned  of  the  fact  by  other  evidence.^ 
Under  such  an  order,  the  debt  proposed  to  Jbe  substituted  may 
be  added  to  that  of  the  petitioning  creditor,  to  make  up  the 
requisite  amount.^®  A  surety  for  the  bankrupt  paying  the 
debt  after  the  issuing  of  the  fiat,  and  after  the  creditor  has 

^  For  the  rdttion  to  the  act  of  '  Mwkett  v.  Vrummond,  10  B.  & 

bankruptcy  cannot  be  canied  back.  C.  1&3. 

beyond  the  accruing  of  the  peti-  '  See  1  M.  D.  IL  D,  219,note(b). 

tioning  creditor's    debt;    and'  see  Chriitie  v.    Unwin,  3  Per.  ft    D. 

post,  "Relation."  204.    11  Ad.  &  E.  373.  Brancker 

3  Ex  parte  ChappeU,  2  6.  &  J.  ▼.  Maiynetnuc,  4  Man.  ft  G.  226. 
131.    £xpartei^«iJ,2G.ftJ.308.  4  5eof/,  N.  R.  763. 

*  Ek  parte  Rohmton,  1  Mont,  ft         ^  Ex  parte  Hunter,  2  D.  &  C.  507. 
M.  44.  *  EtpaiePvbery,  2  M.  D.  ft  D. 

4  Ex  parte  HaU,  I  Most  ft  M.     184. 

39.  Ex  parte  SmUh,  3  M.  D.  ft  ^  Byen  v.  SoutkweU,  6  Btog.  N. 
D.  345.  C.  39. 

•  £s  parte  SmUh,Z  M.D.  ft  D.  341. 
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proved  it,  may  substitute  the  debt  so  proved  for  the  orig-inal 
petitioning  creditor's  debt.*  It  has  oeen  doubted,  however, 
whether  such  an  order  can  be  used  to  the  prejudice  of  a  party 
who  has  ah*eady  broug'ht  an  action,  in  which  he  seeks  to  im- 
peach the  vahdi'ty  of  the  fiat,  by  reason  of  the  insufficiency  of  the 
petitioning  creditor's  debt  y^  the  order  ought  therefore  to  be, 
without  prejudice  to  the  defendant  in  tlie  pending  action.* 
But,  where  a  defendant  in  a  peudmg  action  petitioned  n  gainst 
the  amendment  of  a  clerical  errOr,  in  an  order  for  the  suIj- 
fltitution  of  a  petitioning  creditor's  debt, — or,  if  such  amend- 
ment should  be  directed,  tlmt  the  original  order  might  not 
be  dated  prior  to  the  order  of  amendment ;  the  court  of 
review  refused  to  entertain  such  an  application.*  There  is 
no  nece&sity  that  the  defendant  should  have  notice  of  the 
application  to  amend  the  order.*  Where  the  order  is 
amended,  the  amended  order  must  be  taken  to  o})erate  from 
its  original  date.' 

With   respect    to   the   costs    upon    the   substitution  of 
another  debt,  it  was  laid  down  by  Sir  J.  Leach,   that  the 

Kltioning  creditor  was  not  liable  to  costs,  unless  he  had 
n  guilty  of  fraud  or  misconduct.'  It  was  afterwards 
held,  that  the  costs  must  in  general  be  paid  by  the  petitioning 
creditor,  and  not  out  of  the  bankrupt's  estate  f  out  where 
there  was  a  mere  mistake  in  the  account  between  the  peti- 
tioning creditor  and  the  bankrupt,  which  was  not  occasioned 
by  the  fault  of  the  petitioning  creditor,  the  costs  were  directed 
in  that  case  to  come  out  of  the  estate;*  and  the  same  where  the 
petitioning  creditor  was  insolvent,**  The  ])etition  to  substitute 
must  Ije  served  upon  the  petitioning  creditor,  although  his  debt 
has  been  expunged,  and  although  the  petition  does  not  pray 
costs  against  him.**  Where,  on  a  petition  to  annul  for  want  of 
a  petitioning  creditor's  debt,  the  validity  of  the  debt  is  a  fair 
soDJect  of  doubt,  the  court  will  allow  the  petition  to  stand  over, 
to  give  time  for  an  application  to  substitute  a  new  debt.*^ 

*  £z  parte  Rogers,  4  D.  &  C.  623.         '  Ex  parte  Hayne,  4  D.  &  C.  403. 

*  JireUm  ▼.  Daviet,  9  Bing.  740.     Ex  parte  Cattley,  4  Dea.  138.    Ex 
3  Moore  &  S.  138.  parte  Ullathome,  1  M.D.  &  D.  338. 

■  Ex  parte  fVatson,  3  Dca.  310.  »  Ex  parte  Whalley,  3  M.  &  A: 

^  Ex  parte  Molyneaux,  2  M.  D.  &  206. 

D.  656.  *^  £x  parte  Sherbom,  2  M.  D.  & 

'  2  M.  D.  ft  D.  572.   4  Scott  N.  D.  693. 

R.  753.  4  Man.  tt  G.  226.  >^  Ex  parte  IVard,  3  M.  D.  &  D. 

*  Brancker  ▼.  Molyneaux,4  Man.  294. 

ft  G.  276.  "  Ex  parte  Magnus,  2  M.  D  &  0. 

7  £z  parte  Cotmm,  2  G.  ft  J.  270.     604. 

f2 
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Section  III, 
Of  the  time  of  contracting  aful  accruing  of  t?ie  Debt. 

The  debt  must  either  be  contractod,  or  at  all  events  be 
6ubsistin»j,  whilst  tlie  party  is  in  trade -^  therefore,  though  a 
creditor  whose  debt  was  contracted  before^  the  party  entered 
into  trade,  may  sue  out  a  fiat  on  his  debt,  yet  a  creditor  for 
a  debt  contracted  after  leaving  off  trade  camiot*  do  so,  nor 
where  oiJy  part  of  the  debt  is  contracted  after  ceasing  to 
trade,  and  the  remainder  is  not  of  the  requisite  amount  to 
support  the  fiat,^^ — ^though,  at  the  same  time,  this  i&  no  objec- 
tion to  such  a  creditor  provina  his  debt,  in  order  to  receive* 
a  dividend.  And  if  a  simple  contract  debt  is  contracted 
rvhilst  the  party  is  in  trade,  though  he  gives  the  creditor  a 
bond  for  it,  after  leavina  off  trade, — ^this  will  not  l>e  such  an 
extinguishment  of  the  debt,  as  to  prevent  the  creditor  from 
suing  out  a  fiat  on  it  ;^  for  though  the  bond  would  be  a  bar 
to  an  action,  yet  it  will  not  prevent  the  creditor  under*  a  fiat 
from  proving  the  consideration.  But,  if  a  trader  indebted 
in  100/.  quit  his  trade,  and  afterwards  become  indebted  to 
the  same  creditor  in  lOOZ.  more,  and  then  pays  100/.,  without 
saying  on  what  account, — ^the  creditor  in  this  case  cannot 
take  out  a  fiat  upon  the  old  debt ;  for,  without  special  direc- 
tions as  to  the  application  of  the  payment,  it  will  be  presumed 
to  be  applied  in  payment  of  the  former  debt.' 

The  debt  must  also  be  contracted  by,  or  payable  from,  the 
bankrupt,  previous  to  an  act  of  bankruptcy ;  and  it  is  not 
sufficient  that  it  accrued  previously  to  the  issuing  of  the 
fiat.^  But  it  is  provided  by  the  0  Geo.  4,  c.  16,  s.  19,  tliat 
no  commission  snail  be  deemed  invalid,  by  reason  of  any  act 
of  bankruptcy  rtrior  to  the  debt  of  tlie  jKititioning  creditor, 
provided  tliere  oe  a  sufficient  act  of  bankru])t(;y  subsequent 

^  Doe  V.  Lawrence,  2  Carring.  &  ?  M^f^tt   v.    MiUt,    Dawe  ▼. 

P.  134.  Holdsworth,  supra. 

f     3  Butcher  v.  Easto,  I  Doug.  295.  "  Afost  v.  Smith,  2  Camp.  489. 

Baiiie  v.    Grant,   9  Bing.  121.   2  Clarke  v.  Askew,  1  Star.  458.    In 

Moore  &  S.  193.  one  old  case   (De  GoUs  ▼.  Ward, 

s  Meggottv.  MiUt,  1  lA.  Raym.  Forrest,  243.    4  Brown  Pari.  Ca. 

287.     12  Mod.  159.    Comb.  463.  327.)  it  was  decided  to  be  suffi- 

Dawe   V.  Holdsworth,   Peake,   64.  cient,  if  the  petitioning  creditor 

Penriz  y.  Daintry,  }  Sid.  411.  was  a   creditor   at  the    time  the 

*  Ex  parte  Dolby,  4  Dea.  26 1.  committum  issued;   but  this  Lord 

*  I  Ld.  Raym.  287.  Hardwicke  considered  was  altered 

*  Peake,  64.  by  the  5  G.  2,  c.  30;  and  see  I  C. 

B.  L.  23. 
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to  such  debt.  This  enactment  is  consistent  with  that  of  the 
46  Geo.  3,  c.  136,  which- was  passed  to  remedy  a  great  in- 
convenience in  the  bankrupt  law ;  for,  before  that  statute,  if 
any  act  of  bankruptcy  whatever  was  shown  to  have  been 
committed  by  the  bankrupt  before  the  petitioning  creditor's 
debt  accrued,  it  abrog-ntod  the  commission,  and  all  tlie  sub- 
sequent proceedings  on  it, — ^notwithstanding"  there  was  in 
reality  an  act  of  bankruptcy  after  the  petitioning  creditor's 
debt'  So  that  the  petitioning  creditor  always  encountered 
the  risk  of  having  the  commission  superseded,  and  the 
assmiees  the  danger  of  ^lilin^  in  actions  for  the  recovery  of 
the  bankrupt's  property,  by  the  other  party  setting  up  any 
prior  secret  act  of  baiumiptcy.^  The  4G  6eo.  3,  c.  195  was 
coniined,  however,  to  cases  where  the  petitioning  creditor 
had  no  notice^  of  the  prior  act  of  bankruptcy;  but  the  6 
Geo.  4,  c.  16,  includes  all  acts  of  bankruptcy  (without  any 
restriction)  before  the  petitioning  creditor's  debt.  Therefore, 
as  the  law  now  stands, — ^whether  the  petitioning  creditor  has 
notice,  or  not,  of  any  previous  act  of  bankraptcy  before  the 
contracting*  of  his  debt,  it  will  not  invalidate  the  fiat,  if  there 
is  a  sufficient  act  of  bankruptcy  after  the  accruing  of  the  debt. 
But  the  debt  must  be  a  complete  and  perfect  debt  before 
the  act  of  bankruptcy.  Wlicn,  therefore,  the  debt  was 
founded  upon  a  verdict  for  damages  for  a  tort  obtained 
before,  but  upon  vf\\\c\i  judgriient  was  not  entered  tip  till  after 
the  act  of  bankruptey,  this  was  determined  to  be  not  a 
sufficient  debt  to  support  a  commission  ;  for  the  debt  in  hiw 
does  not  accrue,  until  the  judgment  is  regularly  entered  on 
the  roU.^  So,  where  the  act  of  bankruptcy,  on  which  the 
commission  was  founded,  was  a  lying  in  prison,  and  the  debt 
was  contracted  after  the  arrest,  it  was  nolden  insufficient.* 
But  the  acceptance  of  a  security  of  a  higher  nature,®  or  the 
obtaining  ju(%ment '  after  an  act  of  baiuoruptcy  will  not,  as 
we  have  seen,  prevent  the  creditor  from  suing  out  a  fiat  on  a 

*  It  was  not,  however,  com-  notice  of  an  act  of  bankruptcy 
petent  to  the  bankrupt  himself  to  prior  to  his  debt,  although  it  might 
tet  up  a  former  act  of  bankruptcy,  appear  from  the  deposUitms  to  have 
in  order  to  invalidate  the  com-  been  actually  committed  before  it. 
mission.    And  proof  of  a  prior  act  Thackrah  v.  fVood,  3  Star.  141. 

of  bankruptcy  would  not,  of  itte{f,  *  Ex  parte  Charles,  14  East,  197. 

intalidate  the  commission,— with-  16  Ves.  256.    Buss  v.  Gilbert,  2  M. 

out  proving  also  a  prior  debt  suffl-  &  S.  70. 

dent  to  sustain  a  commission.  Rex  '  Ex  parte  Daggett,  Whitm.  B.  L. 

y.  Buttock,  1  Taunt.  71.  49. 

^  7^»ffU  v.  Mytton,  2  Str.  744.  *  Ambrose  y.Clendon,  ftc.  ante,94. 

*  But  the  petitioning  creditor  '  Bryand  v.  Withers,  2  M.  flt  8. 
WIS  not  presumed  to    have   had  123.    2  Rose,  12. 
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handjide  pre-existing  debt.  A  petitioning  creditor's  debt  on 
a  balance  of  accounts,  which  continued  running  up  to  the 
time  of  issuing  the  commission,  and  always  against  the 
bankrupt  to  the  extent  of  lOOL,  was  held  a  good  debt  to 
supiKHTt  a  commission,  notwitlisbinding  paj'ments  had  beat 
maae  sufficient,  if  applied  in  this  order  of  time,  to  discharge 
the  particular  balance  due  at  tlie  time  of  the  act  of 
bankniptcy.^ 

A  bill  of  exchange,  or  a  promissory  note,  is  a  debt  firom 
ike  date  of  it;  therefore  an  indorsee  of  a  note  made  and 
negotiated  by  the  bankrupt  before,  but  indorsed  by  the  payee 
to  the  creditor  aflber,  an  act  of  1>ankruptcy,  is  a  good  peti- 
tioning creditor ;  for  he  is  considered  to  stand  in  the  place 
of  the  indorser, — and  the  debt,  as  to  the  bankrupt,  is  not 
created  by  the  indorsement,  but  by  the  making  of  die  note. 
The  drawer  or  maker  of  a  bill  or  note  contracts  in  fact  a  debt, 
the  moment  the  bill  or  note  is  given  by  him, — and  any  sub- 
sec^uent  indorsement  relates  to  the  original  debt ;  ^  but  it 
seems  that  the  petitioning  creditor  must  show,  that  it  was 
indorsed  to  him  before  he  sued  out  the  Jiat^  and  was  then  in 
his  hands,^ — ^though  the  debt  need  not  exist  in  Am,  if  it  wae 
eontr€u?ted  hy  the  bankrupt,  before  the  act  of  bankruptcy. 
And  where  a  commission  had  been  sued  out  upon  a  bul  of 
exchange  tor  lOOZ.,  drawn  and  issued  by  a  trader  before  an 
act  of  bankruptcy,  but  becoming  due  afterwards, — and  the 
debt  was  objected  to,  on  the  ground  that,  at  the  time  of  the 
act  of  bankruptcy,  100/.  was  not  due,  but  only  that  sum 
minus  the  discount, — the  court  thought  it  sufficient,  upon  the 
above  principle,  viz.  that  the  drawer  contracts  a  debt  the 
moment  the  Dili  is  given.^  So,  where  the  bankrupt  was  the 
drawer  of  the  bill,  and  committed  an  act  of  bankruptcy  before 
either  the  bill  was  due,  or  had  been  presented  for  acceptance, 
it  was  hold  that  the  bill  was  a  sufficient  petitioning  creditor's 
debt, — although  it  appeared,  that  subsequent  to  the  com- 
mission, the  bill  had  actually  been  paid  by  the  acceptor.* 

In  these  cases  it  will  be  observed,  that  the  bills  had  not 
arrived  at  maturity,  before  the  act  of  bankruptcy  committed 
by  the  drawer ;  but  when  the  bill  has  already  become  due^  it 
is  then  necessary,  in  a  fiat  against  the  draiver,  to  prove  pre- 

.  1  Skiam  V.  Harvey,  1  Mood.  &  M.  7  T.  R.  498.    Bnti  v.  Leoeit.  13 

626.  East,  213. 

3  Ex  ptrte  TkomoM,  \  Atk.  73.         ^  Rhc  v.  Rawert^A  Camp.  245. 

2  Wils.  135.    Macarty  v.  Barrow,  Ex  parte  Cattiey,  4  Dea.  138.    Ex 

2  8tr.  949.    BingUff  v.  MatkUmi,  parte  Magmu,  2  M.  D.  flt  D.  804. 
1  C.  B.  L.  SO.    Qkmter  v.  Hswer,        *  Breit  v.  LeveU,  13  East.  XS3. 

*  Ex  parte  Douihai,  4  B.  ft  A.  67^ 
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sentation  and  notice  of  dklionour.^  Where  a  creditor  trans- 
fers  a  bill  of  exchange  indorsed  to  him  by  his  debtor,  the  holder 
of  the  bill  is  the  proper  petitioning  creditor,^  and  not  the  cre- 
ditor who  has  negotiatea  the  bill.^  A  iiat  therefore  issued  by 
an  indorsee  of  a  bill  under  thase  circumstances  will  be  nn- 
nnlled  at  the  costs  of  the  petitioning  creditor.^  And  the 
same,  where  a  petitioning  creditor's  debt  was  made  up  of  a 
sum  paid  by  him  in  part  discharge  only  of  a  bill  which  no  had 
accepted  as  surety  lor  the  bankrupt,  but  the  bill  itself  conti- 
nued in  the  hands  of  on  adverse  holder.^  Where  a  party 
accepted  a  bill  in  the  bankrupt's  name,  without  his  authority, 
an  acknowledgment  by  the  bankrupt  to  the  holder  of  the  bill, 
after  it  became  due,  that  he  was  responsible  for  the  payment 
of  the  bill,  was  held  not  to  constitute  a  good  petitioning  cre- 
ditor's debt.®  It  is  primd  facie  evidence  that  a  promissoir 
note  was  in  existence  before  an  act  of  bankruptcy,  that  it  is 
proved  to  have  been  in  existence  before  the  docket  was 
stmck,  and  bears  date  upon  the  face  of  it  before  the  act  of 
bankruptcy  J  But  the  mere  date  is  not,  of  itself,  sufficient 
proof  of  its  existence  before  the  act  of  bankruptcy.^ 

If  two  persons  exchange  aeceptancesy  and  before  the  bills 
are  mature,  one  of  them  commits  an  act  of  bankruptcy,  there 
is  not  such  a  debt  due  from  liim  as  will  sustain  a  commis- 
sion ;  for  it  would  be  inconsistent,  that  a  man  who  is  not 
4mtitled  to  receive  a  shilling  out  of  the  bankrupt's  estate, 
unless  he  pays  his  counter-bill,  should  be  able  to  stop  the 
bankrupt's  trade  by  taking  out  a  commission.^  And  the  ac- 
ceptor of  an  aceommodation  bill,  who,  after  the  act  of  bank- 
ruptcy of  the  drawer,  pays  the  amount  of  it  to  a  person  to 
whom  it  had  be^i  negotiated,  has  not  a  good  petitioning  cre- 
ditor's debt  'f  for,  before  such  payment,  he  was  a  mere  surety 
for  the  bankrupt^  and  did  not  become  a  creditor  before  he 
aetiudfy  paid  the  bill,  which  was  after  the  act  of  bank- 
ruptcY.*^ 

It  nas  been  holden  in  several  of  the  earlier  cases,  that  a 
debty  though  barred  by  the  statute  of  limitations,  would  sup- 
port a  commission,  on  the  ground  that  the  statute  did  not 


>  Cooper  V.  Machin,  1  Bing.  426.  ^  Ex  parte  Edwards,  2  M.  D.  ft 

3  Ex  {Nvto  BUim,  I  Mont,  k  B.  D.  241. 

412.  7  Obbard  v.  Betkam,  1  Mood,  k  M. 

3  £z  ptfte  CQttte^,  4  De*.  138.  486. 

*  Ex    parte    Putxaker,    2    Dea.  "  Wright  ▼.  Lairmn,  2  Mees.  k 
469.  W.  739. 

*  Ex    parte    CaHecott,    4   Dea.  «  iSarraf  v.  ^iMfm,  4  Taunt.  200. 
264.  Bleatby  v.  CroiOey,  2  Car.  &  P.  213. 

w  Ex  parte  H(Mkng,  1  G.  flt  J.97. 
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extinguish  the  debt^  but  the  remedy,  and  that  the  statute, 
moreover,  extended  only  to  the  particular  remedies  hf  action 
therein  mentioned.  In  one  of  the  cases,  indeed,  it  was  ad- 
mitted, that  the  banJtrupt  Jiim^lf  might  apply  m  such  a  case 
to  supersede  the  commission ;  but  that  if  lie  submitted  to  it,  a 
debtor  of  the  bankrupt,  or  any  third  ])erson,  could  not  avail 
himself  of  it  as  a  defence  to  invahdate  the  commission,  and 
thus  elude  the  payment  of  a  just  debt  to  the  assignees.^  In 
one  of  the  later  cases,  however,  where  the  bankrupt  had  died 
before  surrender,  and  consequently  had  never  the  power  to 
avail  himself  of  the  objection,  Lord  Eldon  decided,  that  a 
creditor  might  do  so,  by  applying  to  take  out  another  com- 
mission upon  another  debt ;  and,  after  observino^  upon  all  the 
antecedent  cases  on  the  suWect,  questioned  the  law  laid  down 
by  Lord  Mansfield  in  Forvte^*  v.  Srorvn;  adding,  that  he  saw 
no  reason  why  it  was  not  competent  to  the  bankrupt  in  the 
first  instance  to  take  the  objection,  and  if  he  waived  it,  then 
for  the  creditors  to  avail  themselves  of  it.'^  And  in  a  subse- 
quent case,  where  the  same  question  occurred,  his  Lordship 
intimated  that  he  had  many  additional  reasons  confirmatory 
of  his  former  decision.^  It  was  indeed  held  in  one  case,  that, 
as  long  as  any  remedy  was  open  by  which  the  debt  could  be 
recovered,  the  objection  could  not  be  taken,  either  by  the 
bankrupt,  or  the  creditors.  As,  where  in  an  action  brought  in 
the  Common  Pleas  by  a  banlaiipt  to  try  the  validity  of  a 
commission,  the  defendant  produced  an  office  copy  of  a  roll 
in  the  court  of  King's  Bench,  by  which  it  appeared,  that  an 
action  had  been  commenced  there  against  the  bankrupt  and 
his  partner  more  than  six  years  before,  and  that  continuances 
of  mesne  process  had  been  regularly  entered,  and  brought 
down  to  the  term  Ijefore  the  trial  in  the  Common  Pleas, — ^the 
latter  court  decided,  that  the  debt  in  this  case  was  not  barred 
by  the  statute,  as  it  might  have  been  recovered  a^inst  the 
bankrupt  in  the  court  of  King's  Bench.'*  But,  though  this 
decision  was  come  to  by  the  court  of  Common  Pleas  after  two 
arguments,  it  was  afterwards  reversed  upon  a  writ  of  error 
in  the  court  of  King's  Bench.*  It  appeared,  however,  upon 
the  argument  in  the  King's  Bench,  tnat  the  different  writs, 
relied  on  to  save  the  statute  of  limitations,  had  not  been 


1  Swayne  ▼.  WaUinger,  2   Str.  '  lEix.ipKCitRiiffey,2VLo^2Ab. 
746.     Qmntoch  v.  ^ngUmi,  2  Bl.  *  Gregory  v.  HurriU,  3  B.  &  B. 
703.     5  Ban.  2628.     Fowler  s.  212.    6  Moore,   525.    2d  argumt. 
Broum,  1  C.  B.  L.  13.  1  Bing.  324.    8  Moor«,  189. 

2  Ex  parte  Dewdney.    Ez  parte  ^  5  B.  &  C.  341. 
.^^moB,  15Ves.494. 
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returned  andjlledy  nor  the  continuances  entered  on  the  roll, 
until  after  the  issuing  of  the  commission. 

An  executor  may  sue  out  a  iiut  on  a  debt  due  to  his  testa- 
tor, even  before  probate  of  the  will,  provided  he  obtains  the 
probate  before  the  adjudication  of  the  bankruptcy.^  And 
where  the  probate  had  an  insufficient  stamp  upon  it  in  the 
first  instance,  it  was  held  that,  upon  a  valid  stamp  being*  after- 
wards affixed  to  it,  though  after  adjudication,  the  probate 
would  then  be  good  by  retrospection,  and  would  support  the 
executor's  debt  as  petitioning  creditor.^ 

To  sustain  ^  fiat  upon  a  debt  due  to  the  rvife,  dum  soJ^i, 
she  must  in  general  be  petitioning  creditor  jointly  with  her 
husband,'  and  this,  though  the  debt  is  due  to  her  in  autre 
droit,  viz.  as  executrix.*  But  a  bill  of  exchange  payable  to 
the  wife  before  marriage,  being  an  instrument  transferable  at 
law,  and  the  right  of  action  shifting  with  the  possession  of  it, 
is  to  be  considered,  not  as  a  chose  in  action,  but  rather  as  a 
chattel  personal  vested  in  the  husband  by  the  net  of  mar- 
riage;* and  it  has  been  accordingly  determined,  that  the 
husband  alone  might  sue  out  a  commission  upon  a  promissory 
note  given  to  the  wife  dum  sola.^ 

When  either  of  the  parties  is  an  infant  at  the  time  of  con- 
tracting the  debt,  whether  debtor^  or  creditor,®  the  debt  will 
not  support  a  fiat.  But  where  a  bill  of  exchange  was  drawn 
upon  a  trader,  when  an  infant,  but  accepted  by  him  after  he 
was  of  age,  this  was  holden  to  be  a  sufficient  debt.^ 

All  contracts  in  trade,  made  by  clergymen,  whilst  in  holy 
orders,  being,  as  we  have  already  seen,'®  absolutely  null  and 
void,  it  follows,  of  course,  that  any  debt  arising  from  such  a 
contract  would  not  support  a  fiat. 

A  tender  made  to  the  petitioning  creditor  of  the  payment 
of  his  debt,  after  a  docket  had  been  already  struck  against 
the  bankrupt,  is  not  sufficient  to  defeat  the  fiat,  although  it 
was  made  before  the  fiat  actually  issued.^ ^ 

'  Ex  parte  Paddy,  Buck.  235.  ^  M'Neiiage  v.  HoUoway,  1 B.  & 

3Mttld.  241.  A.  218. 

'  Rogen  ▼.  Jamet,  2  Marsh.  425.  *  Ex  parte  Barber,  1  G.  &  J.  1. 

7  Taunt.  147.  ^  Ex  parte  Barwis,  6  Yes.  601. 

'  Rumsty  v.  Georf:e,  I  M.  &  S.  Ex  parte  Sydebotham,  1  Atk.  146. 

176.    Ex  parte  Staplei,  7  Vin.  Abr.  *  Ex  parte  Barrow,  3  Ves.  554. 

67.    Master  v.  fWinter,  Dav.  464.  Ex  parte  Moreton,  Buck.  42. 

^  Ex  parte  Uogg,  2  O.  &  J.  397.  *  StevemyJaektim,  4  Camp.  164. 

ihster  V.  fVtnter,  cit.  ibid.  398.  ^  Ante,  p.  23.  57G.3,  c.  99.8. 3. 

"  Ex  parte  Jones,  3  D.  &  C.  697. 

f8 
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Section  IV. 
General  Duties  and  Liabilities  of  the  Petitianinff  Oredktor^ 
And  see  post  ch.  2%aAtotheeof^ofthje^itionkngeTeditQT. 

The  petitioning  creditor  must  attend  in  person  before  the 
commissioner  at  the  opening  of  the  court  to  prove  his  debt,^ 
and  he  must  also  make  a  second  proof  of  it  at  a  public  sittiug 
of  the  courty  in  order  to  entitle  himself  to  the  benefit  of  the 
fiat.  Where  he  voted  in  the  choice  of  assignees,  withoiA 
making  such  second  proof,  the  choice  was  set  aside.^ 

Where  a  creditor,  upon  a  judgment,  has  sued  out  an  execu- 
tion against  \)a&  person  of  his  debtor,  he  is  estopped  firom  after- 
wards petitioning  for  a  fiat  against  him;^  for,  taking  the. 
body  in  execution  is  considered,  in  law,  a  satisfaction  for  the 
debt  ;^  and  he  cannot,  after  thus  making  his  election,  change 
the  nature  of  his  execution,  and  pursue  his  debtor's  property.' 
But,  where  a  defendant  was  in  execution  for  a  debt  due  to 
two  partners,  and  afterwards  one  of  the  partners  sued  out  a. 
commission  against  him,  for  a  separate  debt  due  to  himself, — 
this  was  held  not  to  be  affected  by  the  previous  proceeding* 
for  the  joint  debt^  And  a  proceemng  under  a  judgment,  not 
against  the  person,  is  not  any  objection  to  issuing  a  fiat  upon 
the  unsatisfied  debt.'  Notwithstanding,  also,  a  plaintiff  sues 
out  a  fiat  against  his  debtor,  after  previously  takinfi;  him  in 
execution, — ^yet  a  court  of  law  has  no  power  to  discharge  the 
defendant  out  of  custody^  this  bein^  a  matter  coming  under 
the  pecuUar  cognizance  of  the  jurisdiction  in  bankruptcy.^ 

Tne  petitioning  creditor  has  not  the  election,  which  the 
oilier  creditors  of  the  bankrupt  possess,  either  to  come  i&> 
as  a  creditor  under  the  fiat,  or  to  sue  the  bankrupt  at  law; 
for  if  he  were  permitted  to  proceed  at  law,  the  fiat  must  be 
annulled,  whicn  would  materially  afiect  those  creditors  wha 
had  proved  under  it — as  it  womd  render  their  proofs  per- 


>  General  Order  26,  Nov.  1798 ;  ner  y.  Hague,  1  T.  R.  420.     Clarke 

17  Ves.  415 ;  and  see  post,  ch.  6.  v.  Clefnent,6  T.  R.  525. 

'  Ex  parte  Ratc8on,  2  G.  &  J.  353.         ^  This,  observation  is,  of  courser- 
Ex  parte  List,  2Ve8.&B.374.  to  be  taken,  subject  to  the  proy^ 

^  Barnilfy*t   case,    1    Str.    653.  slons  on  this  head  contained  in  the 

Cohen  v.  Cunningham,  8  T.  R.  123.  different  insolvent  acts. 

*  Foster   v.    Jackson,    Hob.  52.         ^  Ex  parte  iS/evms,  1  C.&.L.  25/ 
Vigers  v.  Aldrich,  4   Burr.  2482.         ?  Miles  v,  Rawlins,  A  Yjb,^.  194. 

Jaques  v,  Withn,  1 T.  R.  557.    Tan-  '  "  M*Master  v.  KeU,  1  Bos.  &  P. 

302. 
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fectly  nugatory.  His  election  is^  therefore,  determined  bj 
taking  out  the  fiat ;  and  this,  not  only  as  to  the  debt  upon 
which  the  fiat  ig  founded,  but  also  as  to  every  other  claim 
which  he  may  have  against  the  bankrupt ;  an  incapacity, 
which  does  not  attach  to  the  ^neral  creditor ;  for,  if  the  latter 
has  demands  against  the  banSrupt  of  a  distinct  nature,  he  may 
prove  one  debt  under  the  fiat,  and  proceed  at  law  for  the 
recovery  of  the  other.*  And  thou^n  the  fiat  has  not  been 
opened,  the  petitioning  creditor  will  equally  be  prevented 
£rom  proceeding  at  law  against  the  banknipt ;  for,  as  lon^;  as 
the  fiat  is  capable  of  prosecution,  this  disability  is  held  to 
attach.* 

A  petitioning  creditor,  however,  who  took  out  a  separate 
commission  against  one  of  three  partners  for  a  joint  debt, 
(which  was  afterwards  superseded,  and  n  joint  commission 
taken  out  by  another  creditor,)  was  held  to  be  not  deprived 
of  his  election,  under  the  second  commission,  to  prove  either 
against  the  joint,  or  separate  estate.^  And  a  petitioning^ 
creditor  having  a  joint  and  also  a  separate  debt,  each  of  sul- 
ficient  amount  to  support  a  fiat,  who  sues  out  a  separate  fiat, 
may  receive  dividends  out  of  the  separate  estate  in  respect  of 
his  joint  debt,  pari  passu  with  the  separate  creditors.^  But 
a  joint  creditor,  who  sues  out  a  joint  fiat  against  partners,  or  a 
a  fiat  against  a  trader  as  a  surviving  partner jCtai  only  prove, 
mider  that  fiat,  against  the  joint  estate.* 

The  petitioning  creditor  incurs  many  liabilities,  if  he  com- 
mits irregularity  in  suing  out  tlie  fiat  5  for,  if  it  is  annulled 
after  adjudication  for  want  of  any  of  the  legal  requisites,  it 
is  always  at  his  costs  ;^  and  the  bankrupt  has  also  his 
remedy  against  him,  by  bringing  an  action  on  the  case  for 


80  also,  the  costs  of  an  application  to  substitute  another 
debt  for  the  debt  of  the  petitioning  creditor  will  be  ordered  to 
be  paid  by  him,  if  he  has  been  guuty  of  any  misconduct.'  In' 
one  case,  however,  he  was  held  not  responsible  for  the  costs  of 
an  action  brought  by  the  assignees,  nor  for  the  expenses  of 
superseding  the  commission,  although  it  appeared  tnat  there 
was  not  a  sufficient  trading,  on  the  ground  tnat  it  was  the  duty 
of  the  assignees  in  that  case  to  satisfy  themselves  sooner 
whether  the  commission  was  well  founded.^ 

*  See  po«t,  ••  Election."  «  Ex  parte  Fletcher,  2  D.  &  C.374. 

*  Ex  parte  Frowie,  1  G.  &  J.  92.         '  Ex  parte  Cousins.  2  6.  &  J.  270. 
'  Ex  parte  Smitk^  I  G.  &  J.  256.      Ex  parte  Lloyd,  2  D.  &  C.  506. 

«  Ex  parte  Bume/f,  2  >I.D.&D.  »  Ex  parte  Paul,  Mont.  &  M. 
357.  185. 

'  Ex  parte  Burned,  1  G.  ft  J.  309. 
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The  petitioning  creditor  is  also  personally  answerable  to 
the  messenger  for  his  costs^  as  taxed  by  the  commissioner, 
up  to  the  choice  of  assignees ;  ^  as  weli,  indeed^  as  for  all 
the  costs  of  working  the  fiat  up  to  that  period ;  though,  if 
the  fiat  is  proceeded  in,  the  assignees  are  then  bound  to  re- 
imburse hjm  the  amount,^  that  is,  provided  the  funds  of  the 
bankrupt's  estate  are  sufficient  for  the  purpose — and  if  in- 
sufficient, he  must  make  up  the  deficiency  out  of  his  own 
pocket.^  But  this  liability  is  only  for  the  necessary  expenses 
of  working  the  fiat ;  he  is  not,  tnerefore,  liable  for  the  costs 
of  an  unnecessary  and  fruitless  journey  undertaken  by  the 
messenger  to  a  ciistant  place,  without  any  authority  from 
himself.**  And  if  a  person,  who  is  not  the  petitioning  cre- 
ditor, employ  an  attorney  to  sue  out  a  fiat,  where  no  effects 
are  received  under  it,  that  person  is  liable  to  the  attorney.* 

If  a  groundless  application  is  made  to  supersede  the  fiat, 
the  petitioning  creditor  will  in  that  case  be  idlowed  the  costs 
of  resisting  the  application  out  of  the  estate.^  So,  he  was 
held  to  be  entitled  to  be  repaid,  out  of  the  bankrupt's  estate, 
a  sum  paid  by  him  to  a  creditor,  in  order  to  render  him  a 
competent  witness  to  support  the  fiat.' 

Where  a  petitioning  creditor  issues  a  .second  fiat,  in  con- 
sequence of  the  first  not  being  proceeded  with,  he  is  not  ex- 
onerated from  making  the  payments  of  10/.  and  201,  to  the 
secretary  of  the  bankrupts  and  the  accountant-general,  under 
the  1  &  2  Will.  4,  c.  50,  ss.  45,  46,  notwitlistanding  those  pay- 
ments were  made  by  the  first  petitioning  creditor? 

The  petitioning  creditor  is  bound  to  be  assistant  to  the 
fiat  in  all  its  stages,  which  (as  it  originates  from  himself) 
he  is  pledged  to  the  validity  of.  Therefore,  where  a  peti- 
tioning creditor  agreed  with  the  bankrupt  that  he  would  not 
oppose  his  petition  for  a  supersedeas^  in  consideration  of  the 
bankrupt  giving  him  a  warrant  of  attorney  for  the  amount 
of  his  debt ;  the  court  of  Common  Pleas  set  aside  the  judg- 
ment entered  upon  it,  Sir  J.  Mansfield  saying,  that  it  wa» 
the  duty  of  the  petitioning  creditor  to  support  the  commis- 
sion.^ tie  ought,  also,  to  make  due  inquiry  as  to  all  the 
circumstances  affecting  the  bankruptcy,  berore  he  issues  a 

1  Ex  parte  Johnson,  1  G.  &  J.  23.  *  Pococke  ▼.  Rustell,  1  Mood.  & 

Bufwood  T.  Kant,  2  Carring.  &  P.  M.  358.    4  C.  ft  P.  14. 

123.    And  see  pott,  chap.  22.  *  Ex  parte  Bottomlof,  5  Mad.  91. 

3  Hartap  ▼.  Juket,  2  M.  ft  S.  438.  7  £x  parte  Forth,  2  M.  ft  A.  381. 

Hart  V.  HTute,  1  Holt,  376.    Fm-  «  Ex  parte  Oabome,  4D.&C.398. 

chett  V.  How,  2  Camp.  276.  Ex  parte  fViUiman,  Id.  810. 

*  Ex  parte  Rotcoe,  1  Meriv.  190l  '  Thomatr.  Rhodes,  3  Taunt.  478. 

^  BilHngt  ▼.  Waten,  I  Star.  363. 
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fiat;^  and  to  give  information  to  the  assignees^  upon  every 
sabject  that  comes  within  his  knowledge,  as  petitioning 
creditor.  He  is  bounds  therefore,  to  produce  upon  a  trial  a 
bill  af  exchan^y  upon  the  direct  proof  of  which  his  own 
debt^  as  petitioning  creditor,  can  be  established.^  And 
where,  shortly  before  the  issuing  of  a  commission,  he  had 
taken  out  execution  against  the  bankrupt  for  part  of  the 
debt  on  which  the  commission  issued,  he  was  ordered  to 
furnish  the  assignees  with  all  the  particulars  of  his  debt — 
though  this  was  in  aid  of  an  action  Drought  by  them  against 
the  sheriff,  for  the  very  purpose  of  impeachmg  the  execu- 
tion, on  the  groimd  of  a  previous  act  of  bankruptcy.^  Where 
also  a  petitioning  creditor,  after  the  choice  of  assignees, 
stated  to  their  solicitor,  that  the  commission  was  not  a  good 
one,  because  the  consideration  of  the  bill  on  which  it  was 
sued  out  was  for  a  gambling  debt,  and  the  assignees  were 
thereby  put  to  expense  in  establishing  the  valiouty  of  the 
commission,  and  also  incurred  further  expenses  by  his  reftisal 
to  produce  the  bill,  or  to  discover  what  had  become  of  it, — 
Lord  Eldon  ordered  that  he  should  pay  all  the  costs,  which 
he  had  thereby  occasioned  to  the  assignees.^  So,  where  a  fiat 
was  issued  by  a  petitioning  creditor,  who  was  a  consenting 
partr  to  a  deed  of  assignment  of  the  bankrupt's  effects  for 
the  oenefit  of  his  creditors,  and  this  deed  was  set  up  by  him 
as  the  act  of  bankruptcy,  it  was  ordered  that  he  snomd  in- 
demnify tlie  assignees  against  the  invalidity  of  t^ie  fiat,  or,  in 
default,  that  they  might  issue  a  fresh  one.^  It  was  held  by  Sir 
J.  Leach,  that  a  petitioning  creditor,  in  a  separate  subsisting 
commission,  was  not  compeuable  to  attend  as  a  witness  before 
the  commissioners,  in  support  of  a  subsequent  joint  commis- 
sion,— as  that  would  be  m  effect  to  destroy  his  own  proceed- 
ings ;  ^  but  Lord  Eldon  subsequently  decided  the  contrary.' 

The  petitioning  creditor  is  estopped  by  the  affidavit  of 
debt,  which  he  makes  on  suing  out  the  fiat,  from  con- 
tending afterwards  that  the  debt  was  insufficient  to  sup- 
port it.  Thus,  where  the  bankrupt's  assignees  sued  him  for 
the  bankrupt's  money  which  he  had  got  into  his  hands,  and 
it  accidentally  came  out  by  a  statement  of  accounts,  that  the 
balance  due  m>m  the  bankrupt  was  less  than  what  was  suf- 
ficient to  sustain  the  commission, — ^the  petitioning  creditor 


^  Ex  ptrte  Blackmore,  6  Ves.  3.  **  Ex  parte  Olouop,  supn. 

'  Ex  parte  Olonop,  2  Rose,  386.        *  Ex  parte  Femandes,  1  M.  D.  &. 

Ex  parte  Jackson,  Ibid.  ISS.     Ex  D.  114. 
parte  Oravet,  1  G.  ft  J.  86.  *  Ex  parte  Stonet,  1  G.  &  J.  7. 

*  Ex  parte  Ofofwr,  2  G.  &  J.  60.  '  £xparteHarriion,2G.&J.135. 


;ii^ 


110  Of  the  Petiiioninff  Creditor.         [Chap.  4. 

was  not  allowed  to  avail  himBelf  of  that  fact  .m  order  to  de- 
feat the  action.  ^  *  D] 

When  any  action  is  brought  for  the  recovery  of  property  u 

WTongfoUy  seized  by  the  messenger  under  the  fiat,  the  peta- 
tioning  creditor  should  be  made  the  defendant  in  such  action,  y.  i 

and  not  the  messenger,  if  the  latter  has  only  acted  in  1:1 

obedience  to  the  warrant  of  the  commissioners ;  ror,  in  such  \ 

a  case,  the  messenger  would  be  entitled  at  any  rate  to  a  ver-  ^^ 

diet.  And,  if  the  plaintiff  recovers  a^oinst  the  petitioning 
creditor,  the  latter  is  liable  ^  not  only  for  the  taxed  costs  of 
the  action,  but  is  also  bound  to  repay  the  plaintiff  such  costs  -/. 

as  he  is  obliged  to  pay  to  the  other  (defendant.  It  is  provided, 
also^,  that  in  every  such  action  proof  of  the  defendant  being  ;:, 

petitioning  creditor  is  sufficient  for  the  purpose  of  making 
nim  liable,  in  the  same  manner  as  if  the  act  complained  <»  0 

had  been  done  or  committed  by  him.   A  petitioning  creditor,  -| 

who  attends  at  the  meeting  for  the  choice  of  assignees,  is 
protected  from  arrest,  and  in  returning  from  the  meeting, 
may  stop  for  reasonable  refreshment.  ^  ^i, 

As  to  the  competency  of  the  petitioning  creditor  as  a  ^ 

witness,  in  actions  where  the  validity  of  the  fiat  comes  in  ]j 

question,  the  reader  is  referred  to  a  subsequent  chapter, 
which  treats  on  evidence  in  actions  by  or  against  the  as- 
signees. *  ^ 

Penalties  for  compounding,]    A  fiat  is  not  issued  for  the 
benefit  of  the  petitioning  creditor  alone,  but  is  in  the  nature  \ 

of  an  execution  for  the  benefit  of  all  the  creditors.  It  is, 
tiierefbre,  provided  by  the  8th  section  of  the  6  Will.  4,  c.  16,  j 

that  if  the  petitioning  creditor,  qfier  striking  a  docket ^ 
receive  from  tne  bankrupt  any  money,  or  security,  either  for 
the  whole,  or  for  any  portion  of  his  debt,  whereby  he  may 
receive  more  in  the  pound  than  the  other  creditors,  the  com- 
mission is  not  only  snpersedable,  but  the  petitioning  creditor 
is  also  liaMe  to  mrfeit  his  whole  debt,  as  well  as  to  repay 
or  deliver  up  the  motley,  or  security,  to  such  persons  as  the 
commissioners  shall  af»point,  for  the  benefit  of  the  creditors.^ 

1  Harmrr   v.  DaoiM,    7   Taunt.        «  Seepoit,  Ch.  19. 
577.    1  Moore,  300.    Ledbetter  v.         ^  And  lee   Ex  parte  Thompton, 

Salt,  4  Bing.  623.    Sed  vide  Green  1  Ves.  167 ;  Ex  parte  Stoket,  7  Vcs. 

v.  Jonef,  2  Camp.  412.    Dowden  t.  408.    Qumre,  whether  the  chancel- 

Powle,  4  Camp.  38.    Loyd  v.  Str^-  lor  has  jurisdiction,  under  this  s^- 

ion,   1   Star.  40;    and   see  post,  tion,  to  order  the  creditor  to  refund 

•*  EvidcDce."  the  money  so  paid  by  the  bankrupt^ 

'  fj  G,A,  c.  16,  8.  34.  Ex  parte  Dimmock,  2  G/&  J.  261. 

^Section  32.      '  Ex  parte  \2lf<ir«Aa/l,  I|).  265.    And 

«  Setby  v.  Hill,  8  Bing.  168.  see  ante,  p.  16. 
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And  he  equally  incurs  the  forfeiture  of  his  debt,  though 
some  of  the  bankrupt's  creditors  are  privy  to  the  transac- 
tion.^ And  where  a  oill  of  exchange  was  given  by  the  bank- 
rupt to  the  petitioning  creditor  for  a  portion  of  his  debt^ 
aner  commission  and  before  certificate^  it  was  held  to  be 
void  in  the  hands  of  the  petitioning  creditor.^  So,  a  bill 
given  by  the  banknipt  to  the  petitioning  creditor,  in  con- 
sideration that  he  would  abandon  the  fiat  and  all  proceedings 
thereunder,  has  been  held  to  be  void  in  his  hands,  as  being 
given  for  an  illegal  consideration.^  But,  if  no  further  pro- 
ceedings are  taken  in  the  bankruptcy,  the  petitioning  cre- 
ditor will  not  be  prevented  from  suing  the  bankrupt  on  the^ 
original  considemtion.'^  And  where  bankers  at  Manchester, 
wlio,  by  their  agent  at  Chester,  had  various  pecuniary  deal- 
ings there  with  the  bankrupt,  struck  a  docket  against  him 
on  the  2nd  of  May,  without  the  knowledge  of  the  agent, 
who  received  100/.  from  the  bankrupt  on  the  5th  of  May,  the 
very  day  when  the  fiut  issued,  in  pursuance  of  a  previous^ 
engagement  with  the  bankrupt,  and  in  part  repayment  of  a 
loan  of  money,  which  payment  was  regularly  entered  in  the 
banker's  pass-book ; — tnis  was  held  not  to  be  a  case  within, 
the  8th  section  of  the  act.*  So,  where  a  petitioning  creditor, 
in  perfect  ignorance  of  the  illegality  of  the  transaction^ 
received  part  of  liis  debt  from  the  Banlarupt,  after  the  issuing 
of  the  fiat,  and  refunded  what  he  had  so  received,  with  thi 
sipprobation  of  the  commissioners ;  the  court,  on  the  applica-^ 
taon  of  the  assignees,  ordered  the  fiat  to  be  proceeded  with.^ 

Where  a  joint  creditor  struck  a  docket  for  a  separate- 
fiat  against  one  of  two  partners,  and,  after  the  docket  was* 
struck,  that  partner  delivered  to  him  certain  bills  form- 
ing a  portion  of  the  joint  estate  of  the  partnership,  in  part 
satisfaction  of  his  debt;  it  was  held  that  the  creditoi^  did' 
not  thereby  incur  a  forfeiture  of  his  debt  under  the  above 
section,  and  that  the  words  of  that  section,  "  whereby  such, 
person  may  receive  more  in  the  pound  than  th^  other  ere- 
ditorsy^  mean  the  creditors  entitled  to  receive  dividends 
nnderthe  particular  bankruptcy;  and  that  the  property,  to. 
the  payment,  gift,  or  delivery,  of  which  the  section  is  meant 
to  relate,  is  property  which  terms,  a  subject  of  distribution 
under  the  particular  fiat.' 

^  Ex  parte  Brine,  Buck.  108.  ^  Davis  v.  Holdings  U  Ad.  &  E. 

^  fio«  ▼.  Main,  1  Bing.  N.C.  357.     700. 


1  Scott,  127.  *  Ex  parte  Oarday,  2  Dca.  142. 
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»  Dflw,  V,  Holding,  1  Tyrr.  &  G.         •Ex  parte  Nesbitt,  4  Dea.  171. 
371.     1  Mees.  &  W.  159.  ?  Ex  parte  Smith,  3  M.  D.  &  D. 
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The  forfeiture  of  the  petitioning  creditor's  debt,  for  any 
illegal  compounding  by  him  with  the  bankrupt,  is  meant  to 
be  for  the  benefit  of  the  creditors  under  the  fiat,  and  it 
cannot  be  enforced,  if  there  is  no  longer  a  fiat  subsisting.^ 

Where  a  petitioning  creditor,  after  the  act  of  bankruptcy,  but 
hrfore  striking  the  docket^  received  from  the  bankrupt  a  sum 
of  money  which  reduced  his  debt  below  100/., — ^though  Lord 
Eldon,  in  such  a  case,  refused  to  supersede  the  commission, 
as  the  payment  could  not  be  retained  against  the  assignees, — 
yet,  as  the  petitioning  creditor  had  not  avowed  that  he  held 
the  payment  for  the  assignees,  he  was  ordered  to  pay  the 
costs  of  the  petition  imd  inquiry.^  Any  bargain,  also,  made 
bv  the  petitioning  creditor  with  the  solicitor  upon  striking 
tne  docket — ^as  to  proving  the  act  of  bankruptcv,  or  being  in- 
demnified against  the  expenses  of  issuing  the  fiat — ^has  been 
considered  a  contempt  of^the  great  seal ;  and  an  application 
by  the  petitioning  creditor  to  cany  such  a  bargain  into 
effect  would,  of  course,  be  dismissed.^  But,  though  the  peti- 
tioning creditor,  after  striking  a  docket,  is  prohibited  from 
receiving  from  the  bankrupt  any  money,  or  security,  whereby 
he  may  receive  more  in  the  pound  than  the  other  creditors, 
— ^yet  it  has  been  determined,  that  a  contract  to  sue  out  a 
commission,  in  consideration  that  a  friend  of  the  bankrupt 
would  give  the  petitioning  creditor /?v«  shiUinas  in  tJie  pound 
on  his  debt,  was  not  illegal, — and  that  a  bill  given  for  the 
agreed  sum  was  valid.** 

Where  there  were  only  three  creditors  besides  the  pe- 
titioning creditor,  one  of  whom  had  consented  that  the 
commission  should  be  superseded,  and  the  two  others  had 
declined  to  prove,  and  the  available  property  of  the  bankrupt 
was  more  than  double  the  amount  of  his  deb^ ;  it  was  held 
that  the  petitioning  creditor  might  safely  receive  from  the 
bankrupt  the  whole  amount  of  ms  debt,  without  being  liable 
to  the  penalties  of  the  8th  section.^ 

1  D<wU  V.  Holding,  11  Ad.  &  £.  «  Fry  v.  Malcolm,  5  Taunt.  117. 

700.  And  we  £x  parte  Green,  1  O.  &  C. 

>  Ex  parte  Miller,  Back,  283.  230. 

'  Ex  parte  miion,  Back.  306.  *  Ex  parte  Smith,  2  G.  ft  J.  29K 
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Section  I. 
Of  issuing  the  Fiat. 


It  is  provided  by  the  1  &  2  Will.  4,  c.  56,  s.  12,  that,  in 
every  case  where  the  lord  chancellor  had  power  to  issue  a 
commission,  a  ^fiat,  in  lieu  of  such  commission,  may  now  be 
issued  under  the  hand  of  the  lord  chancellor,  the  master  of 
the  rolls,  the  vice-chancellor  of  England,  of  any  master  in 
chancery  acting  under  any  appointment  by  the  lord  chan- 
cellor to  be  given  for  that  purpose,  on  petition  to  the  lord 
chancellor,  a^inst  any  trader  having  committed  an  act  of 
bankruptcy,  oy  any  creditor  of  such  trader,  upon  his  filing 
such  affidavit,  and  giving  such  bond  ^  as  is  by  law  required ; 
and  every  fiat  (s.  13)  is  to  be  filed  of  recora  in  the  court  of 
bankruptcy.  By  sect.  16,  all  the  laws  and  statutes,  rules 
and  orders  concerning  bankrupts  are  declared  to  extend  to 
the  prosecution  of  fiats,  as  if  every  such  fiat  were  a  commis- 
sion of  bankruptcy. 

And  by  the  recent  statute  of  7  <fe  8  Vict.  c.  96,  s.  41,  the 
lord  chancellor  is  now  empowered,  upon  the  petition  of  any 

>  By  the  5  ft  6  Vkt.  c.  122,  s.  3,  the  bond  is  now  dtapensed  with. 
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trader  liimself,  to  issue  a  fiat  agtiinst  such  ti*ader,  pro\ided 
he  files  a  declaration  of  insolvency  in  the  bankrupt  office, 
pursuant  to  the  provisions  of  the  6  Geo.  4,  c.  16,  s.  6,  and 
the  6  &  6  Vict.  c.  122,  s.  22.  ^  By  the  general  order  of 
12th  November  1842,  every  fiat,  when  issued,  is  to  be  trans- 
mitted by  the  secretary  of  bankrupts  to  the  court  to  which  it 
is  directed, — ^that  is,  everr  London  fiat,  to  the  chief  registrar 
of  the  court  in  Basmghall  Street — ^and  every  country  fiat, 
by  the  general  post,  to  the  deputy  registrar  of  the  district 
court. 

By  rule  3,  ^  a  London  fiat  must  be  forthwith  filed  of 
record  in  the  office  of  the  chief  registrar,  in  Bai^inghall 
Street,  and  a  minute  of  the  date  of  so  filing  the  same  must 
be  made  at  the  time,  in  writing,  at  the  foot  of  the  fiat.  The 
fiat  is  not  to  be  opened,  upon  the  application  of  any  other 
creditor  than  the  filing  creditor,  until  after  the  expiration  of 
three  days  irom  such  date.  And  no  appointment  can  be 
made  for  opening  the  fiat,  until  it  is  so'filea.  ^ 

Eveiy  nat  directed  to  any  district  court  must,  ^  also, 
forthwith  after  its  delivery,  be  registered  by  a  deputy  re- 
gistrar of  such  court  in  a  book  to  be  kept  for  that  purpose, 
and  a  minute  of  the  date  of  rec-istery  of  the  same  must  be 
made  at  the  time  at  the  foot  of  the  fiat :  nor  can  the  fiat  in 
this  instance  be  opened  by  any  other  creditor,  until  after  the 
expiration  of  tlu*ee  days  from  such  date.  In  districts  where 
there  ai*e  two  conmiissioners,  the  fiat  is  to  be  allotted  by 
ballot,  in  the  presence  of  the  solicitor,  or  in  rotation,  in 
such  manner  as  the  commissioners  shall  from  time  to  time 
direct,  to  one  of  such  commissioners,  and  must  be  prosecuted 
before  him.  But  either  of  the  commissioners  may,  in  the  ' 
absence  of  the  other,  sit  or  act  for  him. 

Any  one  or  more  of  a  trader^s  creditors,  to  the  amoiint 
required  by  the  statute,  ^  may  petition  the  lord  chancellor 
to  issue  a  nat  against  him,  upon  making  a  proper  affidavit  of 
debt. 

Striking  a  docket.]  If  the  petitioning  creditor  reside  in 
London  or  the  vicinity,  the  affidavit  must  be  made  *  before  » 
master  in  chancer}^,  or  a  commissioner,  or  registrar  of  the 

^  See  tnte,  p.  80.  1IM2,    Rule  5.    See  post,  irol.  ii. 

^  See  vol.  ii.  App. ;  and  3  M.  D.  App. ;  and  8  M.  D.  ft  D.  App.,  p.lv. 

ftD.  App.  'Ante,  p.  91. 

*  General  order  of  July,  1832,  *  Seetheforin,postvol.ii.  Before 

vol.  ii.  App. ;  and  1  D  &  C.  App.  tbis  proceeding,   however,    search 

xzv.  shoold  be  made  at  the  bankrupt  oflloe, 

^  General  order  12  Nofembtr,  ki  order  to  ascertain  if  any  docket 
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court  of  bankruptcy,^  in  which  he  swears  that  he  believes  his 
debtor  is  become  a  bankrupt, — an  allegation,  however,  which 
is  not  required  by  any  statute,  but  is  merely  a  practice 
adopted  by  the  authority  of  the  CTeat  seal.  ^  If  the  creditor 
resides  in  the  country y  the  affida^-it  is  then  made  before  a 
master  extraordinary  in  chancery,  or  district  commissioner, 
or  registi-ar,  and  is  sent  to  an  agent  in  London  to  do  what  is 
needful.  When  the  affidavit  is  in  either  case  delivered  at  the 
bankrupt  office,  an  entry  must  be  made  in  the  docket-book,  * 
and  the  petitioning  creditor  is  then  said  to  have  struck  a 
docket,  •*  After  this,  the  soUcitor  must,  within  the  neict  four 
days,  bespeak  the  fiat, — ^upon  which  he  pays  tlie  fees  for  it,  and 
the  clerks  make  out  then  a  petition  to  the  chancellor,  and  the 
fiat  is  prepared  at  the  office.  These  are  tacked  together,  and 
at  one  corner  of  the  petition  an  order  is  written  :  **  Let  a^at 
issue,  as  prayed,  &c."  The  petition  and  fiat  are  then  taken 
to  the  chancellor,  who  signs  tlie  Jiat.  The  fiat  always  bears 
date  the  day  it  is  si^ed ;  and  that  date  is  then  entered  under 
the  column  left  for  it  in  the  docket-book. 

Where  two  parties  apply  at  the  same  time  to  strike  a 
docket,  and  both  are  prepared  to  issue  a  fiat,  they  must  draw 
lots  at  the  bankrupt  office  for  the  preference.  *  And  where 
instructions  for  a  docket  were  received  from  the  country  on 
a  Sunday  by  a  solicitor,  who,  before  the  offic^e  opened  on  the 
following  morning,  received  similar  instructions  from  another 
cHent,  it  was  decided  that  the  same  rule  of  practice  shoidd  be 
followed.  *  If,  however,  only  one  paity  is  prepared  to  issue 
the  fiat,  then  it  belongs  to  the  person  who  is  so  prepared ; ' 
for  the  drawing  of  lots  only  applies  to  those  cases,  where 
hath  parties  are  equally  prepared  to  issue  a  fiat  forthwith. 
When  one  party,  tnerefore,  is  not  prepared  to  comply  with 
all  the  forms  required  by  the  general  order,  ®  the  other  party 
is  entitled  to  the  fiat.  ^  KnS.  where  two  dockets  are  struck, 
of  which  one  is  free  from  objection,  and  ^ves  full  information 
to  the  creditors,  and  the  other  is  calculated  to  mislead,  the 

bas  been  already  struck  ;  for  which  ditor  was  obliged  to  enter  into  a 

purpose  the  docket-book  may  be  bond    to  the  lord  chancellor  for 

bad  free  access  to,  from  ten  in  the  duly  proving  the  debt  and  the  act 

morning  till  three  in  the  afternoon,  of  bankruptcy  ;  but  that  proceeding 

md  from  six  to  eight  in  the  even-  is  now  dispensed  with  by  the  5  &  6 

nig.     See  general  ordere  29th  Dec.  Vict.  c.  122,  s.  3. 

1906,  and  1 3th  April  1816,  and  ex  '  General  order,  29th  Dec.  1806. 

parte  Smith,  19  Ves.  473.  •  Haye*s  case,  13  Ves.  197. 

'  5  &  6  Vict.  c.  122,  s.  67.  '  General  order,  29th  Dec.  1806. 

*  U  Ves.  88.  *  25th  July  1817. 

*  See  general  orders,  29th  Dec.  •  Ex  parte  Hardman,  1  Jac.  ft 
1896,  and  ISth  April  1815,  2  vol.  W.  293. 

*  Formerly  the  petitioning  ere- 
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court  will  prefer  that  which  is  free  from  objection.  ^  In  all 
these  cases^  the  first  regular  docket  will  be  preferred  ;^  but 
the  court  will  not  interfere,  unless  the  officer  refrises  to  issue 
a  fiat,  or  refers  the  parties  to  the  court.  * 

Where  a  joint  fiat  was  issued  against  two  partners,  after 
wliich  one  died,  and  the  petitioning  creditor,  two  days  after 
the  death,  applied  at  the  office  with  fresh  docket-papers  for  a 
separate  fiat  against  the  surviving  partner,  but  found  that 
another  creditor  had  previously  lodged  other  docket-papers 
for  a  separate  fiat;  the  petitioning  creditor  under  the  first 
fiat  was  held  to  be  entitled  to  the  preference.  ^ 

Where  a  fiat  is  ordered  to  be  annulled,  though  on  the 
petition  of  the  assignees,  any  other  creditor  may  strike  a 
fresh  docket  against  the  bankrupt,  afber  the  ordier  is  pro- 
nounced, and  even  before  it  is  drawn  up  or  signed  by  the 
lord  chancellor.  But  the  creditor,  on  whose  petition  the  fiat 
is  ordered  to  be  annulled,  has  the  preference  on  immediate 
application ;  and  the  claim  of  the  assignees  to  issue  a  fresh 
nat  is  not  greater  than  that  of  any  other  creditor;  the 
rule  being,  that  whoever  strikes  the  ^rst  docket  will  be 
preferred.  •» 

Yaiiance,"]  If  there  is  any  variation  in  the  spelling  of  the 
name  of  the  bankrupt,  even  of  one  letter,  it  is  tne  practice  at 
the  bankrupt  office  to  permit  a  second  docket  to  be  struck  by 
any  other  creditor ;  it  oeing  taken  for  granted,  that  the  name 
is  that  of  a  different  person  f  and  the  party,  having  the 
Jirst  regular  docket  in  the  office,  has  been  considered  as 
entitled  to  the  priority.  ^  But  this  is  not  the  case,  where  an 
order  has  been  obtained  to  amend  the  fiat,  upon  bringing 
in  new  docket  papers,  notwithstanding  they  are  not  brought 
in  before  the  application  for  the  second  docket.®  And 
where  a  solicitor  who  struck  a  second  docket,  because  there 
was  an  omission  of  merely  one  letter  in  the  bankrupt's  name, 
must  have  hnofcn  it  was  the  same  person, — the  lord  chancellor 
ordered  the  second  commission  to  be  superseded  at  the  costs 
of  the  solicitor.  ^ 

A  docket  ought  not  to  be  struck,  merely  as  a  measure  of 
precaution  to  prevent  another  creditor  from  taking  out  a  fiat.^^ 
And  where  it  is  used  as  the  means  of  bartering  for  some 

»  Ex  parte  HiU,  Mont  260.    Re  •  6  Ves.  434.     1  Rose,  314, 1  G. 

AUday,  3  M.  &  A.  485.  &  J.  22. 

»  Re  Beale,  2  Drury  &  W.  375.  '  Ex  parte   Stacker,   1  G.   &  J. 

>  Ex  parte  Thorp,  3  M.  &  A.  249.  Expart»Hi//,3M.D.&D.51. 

395.  ^  Ex  parte  Harmon,  2  G.  &  J.  25. 

<  Re  Nwris,  3  Dea.  643.  >  Ex  parte  Ward,  1  Rose,  314. 

^  Ex  parte  Bower,  1  G.  &  J.  262.  lo  16  Ves.  145. 
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arrangement^  it  will,  bs  we  have  already  seen,  be  considered 
a  contempt  of  the  ^eat  seal.^ 

Wlien  a  month  passed  from  the  striking  of  the  docket, 
without  any  thing  further  bein^  done,  the  practice  was  in 
such  a  case,  not  to  let  a  commission  issue,  without  an  affida- 
vit that  the  petitioning  creditor's  debt  had  not  been  paid.^ 
But  by  a  subsequent  general  order  of  Lord  Eldon,^  it  is  de- 
clared, that  when  a  docket  has  been  struck  more  than  one 
calendar  month,  without  a  commission  having  been  bespoke, 
the  docket  shall  be  considered  as  expired,  and  of  no  effect  for 
the  purpose  of  issuing  a  commission. 

Affidamt,']  The  affida\dt  made  by  tlie  petitioning  creditor 
w  general,  and  need  not  state  the  particulars  by  which  the 
bankrupt  became  indebted  ^^  and  if  it  state  tliat  the  debt  is 
for  goods  sold  and  delivered,  though  the  petitioning  creditor 
had  at  the  time  entered  up  Judgment  in  an  action  for  the 
debt,  this  has  been  held  sufficient  ;^  nor  will  it  be  any  objec- 
tion to  the  fiat,  that  the  petitioning  creditor  had  not  relin- 
quished his  judgment.  It  is  also  no  objection  to  the  affidavit, 
^at  it  hi  sworn  before  the  solicitor  suing  out  the  fiat  f 
but  it  is  an  improper  practice ;  and  if  there  is  a  docket  strudc 
by  another  creditor,  where  the  affidavit  is  not  sworn  before 
the  solicitor .  to  the  petitioning  creditor,  that  will  be  prefer- 
red' Under  the  6  Geo.  4,  c.  16,  s.  13,  it  was  held,  that  a 
docket  could  not  be  supported  on  an  affidavit  sworn  in  Scot- 
land or  Ireland,^  but  the  contrary  has  been  ruled  under  the 
1  &  2  Will.  4,  c.  56,  8.  34.^  The  provision  in  the  statute  is 
directory  only,  and  not  conditional ;  therefore,  whei'e  it 
appeared  upon  the  face  of  the  affidavits  of  four  petitioning 
creditors,  that  their  debts  did  not  amount  to  200Z.,  though 
theu*  debtd  proved -before  the  commissioners  amounted  to 
more  than  that  sum, — it  was  held,  that  this  irregularity  did 
not  make  the  commission  void  at  law,  though  it  might  aiibrd 

^  18  Ves.  298;  and  see  ante,  110.  BryarU  v.    Withers,   1    V.    &  B. 

'  Ex  parte  Buckley,  Buck.  367.  211.    £x  parte  Fearman,  2  G.  &  /. 

>  28th  May,  1819.    This  order,  26. 

which  was  made  shorty  after  ex  *  In  Re  Bryant,   1  Rose,  283. 

.parte  Buckley,  recites  the  previous  Bryant  v.  Withers,  2  M.  &  S.  123. 
practice  at  the  bankrupt  office,  as   .  2  Rose,  8. 

being  consistent  with  the  directions  *  Re  E{ford,  2  G.  &  J.  65.    Re 

containedin  the  order;  bat  this  re-  WMHle,  ib.,  note  (a),    £x  parte 

ciUl  does  not  agree  exactly  with  Wright,  3  M.  D.  &  D.  329. 

what  is  stated  by  the  lord  chancel-  ^  Anon.  Mont.  136. 

.ior  in  that  case.  '  Anon.  Mont.  137. 

*  Ex  parte  Ward,  1  Atk.  153.  »  Ex  parte  KaiiMoy,  2  M.  D.  &  D. 

571. 
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a  ground  of  application  to  the  lord  chancellor  to  supersede  it^ 
or  to  stay  proceedings  till  the  proper  affidavits  were  made.^  '^ 

But  an  affidavit  that  the  bankrupt  was  indebted  to  the  depo- 
nent, "J.  Mv,  his  co-partner/'  (omitting  the  word  "ana/') 
was  held  unavailable  for  the  purpose  of  striking  a  docket.*-^  ^' 

The  affidavit,  however,  is  ot   no  use  in    any  period  sub-  i 

sequent  to  the  fiat ;  for  it  is  not  even  pnma  facie  evidence 
of  the   debt,   either  before  the  commissioners,    or  in    any  -i 

action  where  the  debt  is  disputed,  which  must  be  proved  by  \ 

other  evidence.^  ^ 

A  docket  should  not  be  struck,  witliout  some  solid  ground 
of  belief  that  the  trader  has  committed  an  act  of  bankrupt-  ^ 

cy  ;^  and  the  affidavit,  as  to  this  matter,  is  too  often  made 
with  a  precipitancy  which  has  called  for  the  censiu'e  of  the 
court.*    But,  if  pixwf  can  be  made  of  an  act  of  bankruptcy  j 

before  the  issuing  of  the  fiat,  though  it  was  in  fact  commit- 
ted after  the  swearing  of  the  affidavit,  and  the  striking  of  i 
the  docket, — ^the  fiat  will  not  on  that  account  be  rendered  1 
invalid  ;^  provided  the  fiat  itself  is  signed  by  the  Lord  Chan-  1 
cellor  after  the  committing  of  the  act  of  bankruptcy  J    Thus,.  1 
where  the  act  of  bankruptcy  was  by  lyift^  in  prison,  and              1 
the  docket  was  struck  before  the  requisite  period   of  im- 
prisonment had  expired,  the  commission  was  nevertheless 
supported,  which  was  issued  after  the  expiration  of  such 
period.® 

The  petition  must  agree  with  the  statement  of  the  debt  in 
the  affidavit.  Therefore,  where  the  secretary  to  a  public  com- 
pany struck  a  docket  for  a  debt  due  to  the  company,  but  the 
petition  stated  the  debt  to  be  due  to  him  in  his  own  right, — it 
was  held,  that  the  commission  could  not  be  supported  upon 
a  debt  due  to  the  company.*  It  was  formerly  held,  that  iT 
there  was  any  error  in  the  affidavit,  it  could  not  be  re-sworn, 
and  that  there  must  be  a  new  docket.  *•  But  as  there  is  no 
longer  any  stamp  duty  on  the  affidavit,  this  strictness  does 
not  seem  to  be  necessary ;  and  the  court  therefore  will  permit 
a  mere  verbal  inaccuracy  in  th^  affidavit  to  be  amended.'^ 

Where  partners  are  petitioning  creditors,  it  will  be  suffi- 

>  iftil  V.  HeaU,  2  N.  R.  196.  7  ^mpwn  v.  Siket,  6  M.  ft  S.  295. 

2  Ex  parte  ^f1//,  3M.D.&D.  51.  «  Ex  parte i>i0'mtf,  lV.ftB.5l. 

3  Hm  V.  H«ri<f^2N,R..  196.  1  Rose.  953.  Ex  parte  Paxtm,  \% 
*  Ex  parte  Boume,  16  Ves.  145.  Ves.  462.  Wydmim*9  case,  14  Ves. 
*6Vea.431.     14Ves.83.     IV.  60. 

&  B.  55.  >  Qutkrie  v.  Fitke,  3  Star.  151. 

>  Hopper  V.  JUekmond,  I    Star.         ^  Ex  parte /?ti//ei^,  2  Rote,  369. 
M7.    £x  parte  pyebster,  2  G.  &  J.         "  Re  Lees,  3  Dea.  36. 
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dent  if  one  of  them  makes  the  affidavit;^  aud  the  same  &ho 
with  respect  to  assignees? 

Dehy  in  applying  for  fiat.]  Bv  an  order  of  Lord 
Apsley's,^  the  mere  striking  a  docket  was  directed,  in 
no  CH450,  to  prevent  the  issuing'  of  a  commission  by  any 
other  creditor,  so  as  such  second  apphcation  was  not 
made  before  the  expiration  of  four  days  after  the  first 
docket  struck.  A  pnictice,  however,  a  good  deal  at  variance 
with  the  terms  of  this  order,  was  long  wmiitted  to  grow  up 
at  the  bankrupt  office,  and  which,  Lora  Eldon  has  observeo, 
afforded  testimony  that  the  order  itseli*  was  inconvenient  t<> 
be  followed ;  and  he  thought  also,  that,  if  strictly  acted  upon, 
it  would  open  a  door  to  great  fraud.**  It  was  therefore 
altered  ana  modified  by  subsequent  orders,  both  of  Lord 
Erskine  and  Lord  Eldon,**  by  which  it  was  directed,  tliat  if, 
after  striking  a  doc^t,  the  petitionii^  creditor  did  not  within 
four  days  afterwards  order  a  commission  to  be  sealed  at  the 
then  next  pubhc  seal,  in  case  there  shall  be  one  within  seven 
days  after  the  docket  should  be  struck,  or  by  a  private  seal 
within  eight  days  after  striking  the  docket,  and  cause  the 
same  to  be  sealed  accordingly,  then  any  other  person  might 
sue  out  a  commission,  without  any  notice  to  the  person  who 
first  applied  for  one.-  The  directions  contained  in  these 
orders,  as  to  the  sealing  of  the  commissionj  will  apply  now  to 
the  signing  of  the  fiat.  An  application  for  a  nat  on  the 
evening  of  th^  fourth  dag  from  striking  the  docket,  immedi- 
ately before  8  o'clock  ^the  hour  of  shutting  up  tlie  office),  is 
now  sufficient ;  and,  ii  necessary,  the  clerk  ought  to  remain 
there  a  Quarter  of  an  hour  later,  to  enable  the  party 
to  proeeea  next  morning  to  have  his  fiat  signed,^  When  the 
fourth  day  is  a.  holiday,'  the  party  shoidd  nevertheless  apply 
for  the  fiat  on  that  day,  at  the  cliambers  of  the  clerk  of  the 
secretary  of  bankrupts ;  for,  if  he  does  not,  he  runs  the  risk 
of  losing  the  fiat,  inasmuch  as  whoever  applies  first  the  next 
day  has  a  right  to  it.®  And  where  a  creditor  struck  a  docket 
on  the  15th  October,  and  within  four  days  ordered  the  com- 

1  Ex  parte  Uodgkinten,  2  Rose.  *  Nichollft  case,  19  Yes.  616. 

172.  19Ve8.  291.    Robertiy.Hor-  '  By  a    general  order  of  Lord 

die,  2  Rose,  174  (note).    £x  parte  Eldon's  (13th  April,  1815),  there 

Bei^antn,  Buck.   44.      £x  parte  are  now  no  holidays  at  the  bank- 

Peeis,  Bock.  457  ;  but  aee  ante,  89.  nipt  office  but  Christmas-day,  Good 

^  Ek  puteBlaketf,  1  G.&  J.  197.  Friday,  and  days  appointed  by  pro- 

'  1 4th  Feb.  1774,  damation  for  general  thanksgiving 

*  £z  parte  Lmcetter,  6  Ves.  433.  or  fast. 

*  29th  Dec  1806.  13th  April,  »  Ex  parte  Co&per,  12  Yes.  481 ; 
1816.  «nd  see  1  Mont.  Dig.  77. 
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mission  to  be  sealed  at  the  next  public  seal^  which  would  not 
be  till  the  2d  Nov.,  and  on  the  21st  Oct.  another  creditor  struck 
a  docket,  with  directions  for  the  commission  to  be  sealed 
immediately  at  a  private  seal ;  the  last  docket  was  preferred.^ 

The  meaning  of  the  direction  in  the  above  orders  was,  tliat 
the  commission  should  be  sealed  at  the  tiext  imtfiediate  public 
seal  within  the  seven  days,  without  any  discretion  on  the 
part  of  the  officers  at  the  bankrupt  office  to  defer  the  sealing, 
till  a  subsequent  public  seal  within  tlie  seven  days  ;^  there- 
fore where  there  was  a  seal  on  tlie  5th,  and  another  on  the 
7th  day,  it  wjis  held  that  the  commission  must  be  sealed  on 
the  5th.  But,  notwithstanding  the  terms  of  the  order,  and 
though  the  creditor  does  not  oespeak  the  fiat  imtil  the  5th 
day,  yet  if  he  does  this  before  any  other  creditor  applies  to 
strike  a  docket,  the  application  of  the  first  creditor  wiH  be 
preferred.* 

Where,  however,  ifrom  some  misunderstanding,  or  from 
the  hurry  of  business  at  the  bankrupt  office,  the  clerk  omit- 
ted to  get  a  commission  sealed,  or  make  the  proper  entry  in 
the  docket-book,  (without  which  the  docket  is  not  considered 
to  be  struck,)-*  previously  to  the  application  of  another  solici- 
tor to  strike  a  docket,  liord  Eldon  thought  it  would  be  con- 
struing the  order  too  strictly,  to  deprive  the  first  solicitor  of 
his  priority,  which  had  not  in  fact  been  endangered  through 
any  fault  of  his.'"* 

Upon  some  occasions,  the  petitioning  creditor  has  been 
limited  to  a  shorter  time  than  what  is  si)ecified  in  the  gene- 
ral orders :  as  where  he  had  done  all  other  previous  act^s,  but 
purposely  delayed  sealing  the  commission,  and  took  that 
as  an  objection  to  a  petition  by  the  bankrupt  to  supersede  it, 
Lord  Eldon  limited  the  time  for  sealing  the  commission  to 
three  days.^ 

Where  a  creditor,  who  had  struck  a  docket,  ordered  the 
commission  within  the  foiu'  days,  and  afterwards  counter- 
manded the  order,  and  then  again  chang'ed  his  intentions,  he 

1  Ex  parte  Atkinstm,  Mont.  137.  a  provision,  that  both  the  clerk  of 
'  In  Re  Lambert,  1  Rose,  258.  the  solicitor  applying  for  the  doc- 
Ex  parte  fVyne,  19  Ves.  61.  ket,  and  the  clerk  at  the  bankrupt 
'  In  Re  Gro/uim. Buck.  529.  office,  should  indorse,  aa  a  memo- 
**  Re  General  Order,  26th  Dec.  randum  upon  the  documents  for 
1806,  1 3th  April,  1815.  the  docket,  the  time  of  their  being 
^  Ex  parte  Evans,  I  Rose,  162.  delivered  at  the  bankrupt   office. 
2  Rose,  323.    Ex  parte  Slatford,  Such  a  provision,  howeTer,  does  not 
Buck.  1.     In  one  of  these  cases  seem  to  have  been  ever  made  by 
(2  Rose,  324),  Lord  Eldon  inti-  any  general  order  to  that  effect, 
mated,  that  it  would  be  an  improve-  '  Ex  parte  HVUamSt^  Vet.  &  B. 
ment  to  the  above  orders,  to  insert  255. 
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was,  notwithstanding^  tliis,  held  to  be  entitled  (in  the  absence 
of  any  collusion)  to  have  the  commission  sealed  on  the  seventh 
da}^,  in  preference  to  another  creditor,  who  struck  a  docket 
between  the  countermand  of  the  order  and  the  seventh  daj.^ 

The  fiat  must  be  signed  after  the  act  of  bankruptcy ;  but 
it  is  no  objection  that  the  act  of  bankrui)tcy  is  committed  the 
^atm  dayy  provided  it  be  committed  before  the  actual  signing 
of  the  &it.*^  And  upon  one  occasion,  where  it  was  of  im- 
portance to  prevent  the  operation  of  an  extent  against  the 
bankrupt's  efiects,  Lord  Eidon,  in  order  to  eti'ect  thU  object, 
actuaUy  sealed  a  commission  ui  the  middle  of  the  riight.^ 

When  the  fiat  has  been  signed  by  the  lord  chancellor,  it  is 
f&iiid  to  heafvarded,  wliich  is  a  matter  distinct  from  the  issuing 
of  it ;  for  it  is  not  strictly  issued^  until  it  is  delivered  into  the 
messenger's  hands  for  the  pui-posc  of  being  opened,'*  But 
the  date  of  a  fiat  is  prima  facie  evidence  of  its  being  issued 
on  that  day,  within  the  nieanmg  of  the  0  Geo.  4,  c.  10,  s.  iS? 

With  respect  to  the  issuing  of  the  fiat,  the  words  of  the 
12th  section  of  the  C  Geo.  4,  c.  4,  s.  6  follow  those  in  the 
13  Eliz.  c.  7,  as  to  the  issuing  of  a  comuiLssion ;  and  they 
have  always  been  construed  to  be  impenttive  on  the  lord 
chancellor.  The  granting  of  a  fiat,  therefore,  if  the  creditor 
has  pursued  the  directions  of  the  statute,  is  not  discretionary 
on  the  part  of  the  chancellor,  but  a  matter  of  right  on  the 
part  of  the  creditor.*^  And  not  only  is  the  granting  it  a  mat- 
ter ex  debitojustiticey  but  the  petitioning  creditor  has  also  a 
right  to  have  the  adjudication  of  the  commissioner  under  it, 
if  the  trading,  the  act  of  bankruptcy,  and  his  debt  can  be 
proved  before  him.  The  court,  therefore,  will  not  st^y 
jwocecdings  upon  a  fiat  before  it  is  opened,  upon  a  mere  allo- 
giition  that  there  is  no  petitioning  creditor's  debt ;  for  that 
would  virtually  be  to  refiise  to  issue  the  fiat.'  Upon .  some 
occasions,  however,  the  court  will  restrain  the  publication  of 

>  Anon.  1  Mont.  Dig.  77.  2  Ch.  Ca.  191.    Ex  parte  IVUton, 

2  Ex  parte  Dobree,  8  Ves.  82.  I  Atk.  213. 

IVydovm's  case,   14  Ves.  S7.    Ex  '  It  was  formerly  the  practice  to 

parte  Dufrene,  1 V.  &B.  54.  1  Rose,  enter  caveats  in  the  bankrupt  office 

333.      £x  parte  Paxton,  15  Ves.  against  the  issuing  of  cominissions« 

462.  which  was  frequently  productive  of 

'  14  Ves.    87,   In  Casteil     and  fraud;  as  by  that  means  an  oppor- 

PotceWt  bankruptcy.  tunitywas  given  to  persons,  against 

*  Ex  parte  Freeman,  I  V.  &  B.  whom  the  commission  was  to  be 

39.     h'atkuu  V.  Maund,  3  Camp,  taken  out,  to  make  away  with  their 

309.  effects.    But  ever  since  I-ord  Hard- 

^  Ex  parte  Rauye,  4  Dea.  69.  wicke  expressed  his  disapprobation 

'  BaekweWM  case,  1  Vem.  152.  of  the  practice,  the  caveat  fell  into 

disuse.  Ex  parte  Parsons,  I  Atk.  72. 
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the  bankruptcy  in  the  Gazette,  without  otherwise  interfering 
with  ^e  progress  of  it ;  ns  where  a  person,  against  whom  a 
fiat  issues,  states  on  oath  that  he  is  solvent,  and  has  commit- 
ted no  act  of  bankruptcy,  and  offers  to  pay  the  amount  of 
the  petitioning  creditor's  debt  into  court^  but  where  there 
is  a  clear  case  oi  fraud,  the  court  will  then  make  an  order  to 
stay  proceedino^  before  adjudication,  it  being  its  duty  t<)  put 
an  end  to  fraua,  without  loss  of  time  ^  as  where  an  equitaole 
creditor  signed  a  composition  deed  with  his  debtor,  and  after- 
wards attempted  to  sue  out  a  commission  in  the  name  of  his 
trustee.** 

Country  fuits,]  By  5  ifc  6  Vict.  c.  122,  s.  46,  every  fiat, 
not  directea  to  the  court  of  bankruptcy  in  London,  must  be 
directed  to  such  one  of  the  district  courts  in  the  countiy,  as 
the  lord  chancellor,  the  master  of  the  rolls,  one  of  the  vice- 
chancellors,  or  a  master  in  chancery,  acting  under  any  ap- 
pointment of  the  lord  chancellor,  by  such  fiat,  may  think  fit 
to  nominate ;  and  such  court  is  to  proceed  thereon  in  all  re- 
spects as  the  countr}'  commissioners  proceeded  before  the 
parsing  of  the  act,  and  to  have  all  the  power,  jurisdiction, 
and  authority,  and  Ije  subject  to  the  duty  previously  vested 
in  or  imposed  upon  such  commissioners.  By  sect.  47,  every 
country  nat  and  the  proceedings  under  it,  or  any  part  of  such 
proceedings,  or  copies  or  minutes  of  such  fiat  and  proceed- 
mgs,  must  be  transmitted  by  the  district  court  to  the  court  of 
bankruptcy  in  London,  to  he  there  filed  and  kept  among  the 
records.  And  by  sect.  56,  the  like  sums  are  to  be  paid  by  the 
official  assignee  under  a  country  fiat,  as  under  a  fiat  pro- 
secuted in  London,  to  be  placed  by  the  accountant  in  bank- 
ruptcy to  the  like  accomit,  as  is  specified  by  the  1  &  2  Will.  4, 
8.56. 

Where  there  is  a  competition  among  the  creditors  for  a 
dountt'yy  and  for  a  tonm  nat,  the  proper  practice  is  to  midce  a 
special  application  to  the  court  of  review,  to  direct  that  to 
issue  which  is  most  convenient  for  the  general  Ijenefit  of  the 
creditors ;  and  notice  of  the  application  should  be  given  to 
the  opposite  party.  A  London  fiat  will  be  preferred,  if  it  is 
probable  that  the  bankrupt's  property  would  otherwL^o  be 
carried  off;"*  and  if  a  country  fiat  has  previously  issued,  the 
proceedings  under  it  will  be  transferred  to  the  court  of  bank- 
ruptcy in  London,  and  a  renewed  fiat  be  ordered  to  issue.* 

1  Ex  purte  Fletcher,  1  Rose,  336.         ^  Et  parte  Boeth,  3  M.  &  A.  627. 
'  Ex  parte  Battier,  Buck.  426.  *  Ex  parte  Gregory,  2  M.  D.  & 

>  Ibid.  D.  92. 
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But  though  the  court  will,  when  two  dockets  have  beea 
struck,  direct  that  to  be  proceeded  on,  which  is  most  for  tho 
convenience  of  the  creditors  at  large,  yet  where  a  fiat  hag 
once  i^ued,  it  will  not  be  superseded,  on  the  ground  of  its 
being  inconvenient  to  any  class  of  creditors,  with  resi)ect  to 
residmce  merely.^  And  where  a  fiat  has  been  oj^ened,  and 
the  bankrupt's  examination  has  commenced,  the  venue  will 
not  ]je  changed,  without  a  clear  proof  of  benefit  to  the 
estate,  and  that  the  changpe  works  no  injustice  to  the  bauk- 
rupt.2  And,  although  a  docket  is  struct  improperly  for  a 
London  fiat,  a  party  applying  for  a  country  nat  is  not  en- 
titled to  an  ^u?  parte  mj  unction  to  stay  the  issuing  of  the 
London  fiat.^  it  is  not  sufficient,  in  support  of  the  applica- 
tion for  a  country  fiat,  (when  it  is  opposed,)  to  state  merely 
in  the  affidavit,  that  the  major  part  in  value  of  the  creditors 
do  not  live  within  one  hundred  miles  of  London,  but  at  a 
certain  town  in  the  country ;  the  affidavit  ought  to  1)p  more 
particular,  as  to  the  respective  amount  of  the  London  and 
the  country  debts.^ 

Wliere  all  the  creditors  lived  in  London,  except  two,  a 
London  fiat  was  directed  instead  of  a  countiy  fiat,  that  had 
&h*eady  issued ;  ^  and  on  an  affidavit  that  most  of  the  cre- 
ditors lived  in  London,  as  well  as  the  witnesses  to  prove  the 
act  of  bjmkruptcy,  and  that  it  was  more  beneficial  for  the 
estate  that  the  fiat  should  be  worked  in  London,  a  couiitr}^ 
fiat  already  issued  was  ordered  to  be  transferred  to  a  London 
commissionerJ*  And  for  the  same  reason  the  direction  of  a 
countiy  fiat  will  bo  altered  to  another  district.'  But  the 
venue  of  a  fiat  will  not  be  changed,  merely  because  the 
existing  means  of  communicatron  between  the  place  of 
trading  and  the  district  court  to  which  it  belongs  are  not  so 
convenient,  as  those  between  the  place  of  trading  mid  another 
district  court.  ^ 

But  the  court  will  not  order  the  fiat  to  be  directed  to  ft 
London  commissioner,  merely  because  a  majm^ity  of  the 
creditors  reside  in  London,*  or  because  the  jwtitioning  cre- 
ditor believes  that  fraud  will  be  attempted  to  be  practised 
against  the  London  creditors.^®  And  where  the  object  of  the 
&t  was  to  set  aside  a  fraudulent  cognovit,  and  the  witnesses 

^  Ex  iwrte  FeUmcs;  2  Blad.  141.  >  Re  SnelUng,  2  Dea.  557. 

'  £x  parte  MUcheU,  3  M.D.&Dl  7  Rt  Johnston,  2  Dea.  290. 

397.  "  Re  Oram,  3  M.  D.  &  J).  330. 

3  Re  In^$,  2  M.&  A.67 1.  2  Dea.  8.  'Ex  parte  RawHnson,  3  Dea.  535. 

*  In  Re  CkUd,  Buck.  425.  Ex  parte  Knowies,  4  Dea.  213. 

*  £z  parte  Johtuon,  1  Deac.  St  C.  ^^  Ex  parte  Mceking,  4  Dea.  51 . 
221.     Re  Gregg,  3  Dea.  381. 

g2 
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to  prove  its  invalidity  resided  in  the  cotmtrr,  the  court 
refused  a  London  fiat;  although  the  gi*eat  mixjority  of  the 
creditors  and  the  witnesses  to  prove  the  requisites  lived  in 
London ;  ^  and  for  the  same  reason  a  London  fiat  was  ordered^ 
when  the  witnesses  to  prove  a  fraudulent  preference  resided 
there.2 

Any  person,  though  he  is  ^wt  a  solicitor,  may  sue  out  a 
fiat  in  bankruptcy.' 

Description  of  bankrupt]  The  bankrupt  should,  of  course, 
be  described  by  his  right  name  in  the  fiat ;  but  though  there 
is  a  mistake  m  the  spellinff  of  the  name,  yet  if  it  is  idem 
sonans,  the  variance  will  not  oe  material."*  And  it  was  held 
no  objection  to  a  commission,  that  the  banki'upt  was  de- 
scribea  as  Robert  Martin  Jaehson,  though  his  red  name 
was  only  Rchert  Jachson,  the  name  of  Martin  having  been 
assumed  by  him.*  It  seems  that  a  joint  fiat  will  not  be 
annulled,  on  account  of  the  misnomer  of  one  of  the  bank- 
rupts, by  the  omission  of  one  of  liis  christian  names.  To 
prove  the  existence  of  such  a  misnomer,  it  is  not  necessary 
to  state  that  the  party  was  baptised  by  and  always  adopted 
another  name  than  tliat  by  which  he  w  described ;  it  must 
appear  that  he  was  generally  known  by  such  other  name.* 
But  where  there  are  trco  fiats  issued,  one  by  his  wrong  name, 
(though  the  very  one  he  was  in  the  habit  of  usmg,)  and  the 
other  by  his  right  one,  the  latter  will  be  prefenfKi.^  And 
where  there  is  a  doubt  how  the  bankrupt  spells  his  name, 
and  the  case  is  urgent,  the  court  will  make  an  order  that  the 
fiat  shall  issue  against  him,  described  with  an  alias, — ^thus  : 
"  J.  Stevenson,  otherwise  J.  Stephenson."  ®  The  omission  to 
describe  the  bankrupt  as  surmving  partner,  when  the  fiat  is 
sued  out  on  a  joint  debt  due  from  him  and  his  deceased 
partner,  does  not  seem  to  be  impoi-tant.** 

The  bankrupt's  place  of  abode,  as  well  as  that  where  he 
may  be  more  generally  known,  should  also  be  correctly 
described  in  the  fiat, — though,  if  he  is  well  known  by  the 
description,  a  trifling  mistake  in  this  respect  will  not  be 
material ;  such  as  describing  his  residence  to  be  *'  of  Pins- 
bur}'-square,  in  the  city  of  London,^^  instead  of  "  the  county 

*  Ex  parte  Waxnwright,  4  Dea.  ^  Ex  parte  *RicAar(2f,  2  M.  D.  fc 

56.  D.  493. 

^  Re  James,  4  Dea.  81 .  7  £x  parte  Schofietd,  2  Rose,  246  ; 

'  Ex  parte  Smitk,  19  Ves.  473.  and  see  Stevens  v.  Elizie,  3  Camp. 

<  Ex  parte  Ward,  1  Rose,  314.  266, 

In  Re  Baldwin,  2  Rose,  20.  »  Stevenson's  case,  19  Vea.  277. 

<  Ex  parte  Smith,  2  Rose,  25.  "  In  Re  Baldwin,  2  Rose,  20. 
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of  JUiddlesexJ'  *  Or,  where  the  middescnption  in  so  slight, 
tliat  no  creditor  is  deceived  hj  it.^  But  a  commission 
gainst  J.  G.,  of  Copthall  BmldingSy  instead  of  Copthall 
Court^  or  against  J,  N.,  of  A.,  in  the  parish  of  Hope,  in- 
stead of  the  parish  of  TidsweUy  has  been  held  bad ;  and 
the  same,  where  tlie  bimkrupt  is  described  as  of  tfvo  places, 
when  in  &ct  he  only  belonged  to  oneJ^  Where  the  bank- 
rupts were  describeci  as  "late  of  the  Kent-road,  Coal 
Merchants,"  and  it  appeared  that  they  had  quitted  that 
trade  more  than  two  years  before  the  issuing  of  the  commis- 
sion, and  had  since  been  separately  engaged  as  farmers; 
it  was  held'  that  the  description  was  insufficient,  and  the 
commission  was  superseded/*  So,  whei-e  a  bankrupt  had 
Ijeen  for  ten  years  keeper  of  two  lunatic  asylums  at 
Edmonton  and  Stoke  Xewington,  and  afterwards  took  two 
rooms  in  an  obscure  place  near  Blackfriars'-road,  at  a  weekly 
rent  of  5*.,  where  he  had  his  name  painted  on  the  shutter, 
as  a  druggist,  which  he  only  occupied  for  two  months 
previous  to  the  commission,  and  he  was  merely  described 
as  "  of  Surrey  Row,  Blackfriiirs'-road,  Druggist," — this 
was  held  to  be  a  fraudulent  description,  and  the  commission 
was  superseded.^  And  the  same,  where  the  bankrupt  car- 
ried on  business  in  the  town  of  Carnarvon,  and  lie  was 
described  as  of  some  obscure  village  in  the  county  of 
Camar\'on,  where  he  merely  resided,  and  did  not  carrj'  on 
any  business.' 

it  is  usual  in  practice  to  describe  the  bankrupt  in  the  fiat, 
by  the  particular  trade  he  was  known  to  follow;  though 
the  terms  "  dealer  and  chapman,"  or  any  thing  tantamount, 
are  alone  sufficient**  ITius,  a  scrivener  has  been  held  to  be 
sufficiently  described  by  the  words  "  dealer^  and  chapman;" 
and  the  general  statement  under  those  words,  or  tnat  he 
"  got  his  living  by  buying  and  selling,"  will  admit  of  any 
particular  tradim^,^^^r  indeed  of  any  other  trading,  though 
different  from  that  specially  mentioned  in  the  fiat.^^  And 
when  the  general  words  "  dealer  and  chapman"  were  alto- 
gether omitted,  it  was  held  that  evidence  might  be  given  of 
any  other  trading  than  the  one  specifiedJ^ 

^  Ex  ptite  Smith,  1  G.  &  J.  256.  2  V.  &  B.  399.    Hale  v.  SmaU,  2  B. 

=  ExparteMaii.  3D.&C.  60G.  &  B.  28. 

'  ]n  re  Gurdon,  1  Mont.  Dig.  78.  ^  Kemp  v.  Neville,  5  Moore,  93. 

*  Ex  parte  Manton,  ibid.  >^  Ex  parte  Herbert,  2  Rose,  248. 
>  £x  pvte  Day,  Mont.  &  M.  208.  "  Hale  v.  Smail,  2  B.  &B.  25. 

*  Ex  parte  Shadbolt,  Mont.  89.  ^'  Hale  ▼.  SmaU,  2  B.  &  B.  25. 
^  Ex  parte  Morrit,  1  Dea.  498.  4   Moore,  415,  over-ruling  S.  C. 

*  Ex  parte  Herbert,  2  Rose,  248.  8  Taunt.  730.    3  Moore,  63.    And 


126  Of  issuing  the  Fiat.  [Chap.  5. 

Aniendm^Ht,']  A  fiat,  before  it  is  opened,  is  considered  in 
the  nature  of  an  esc7*0Wy  and  a  clerical  error  may  be  cor- 
rected ;  but  the  court  will  not  permit  the  date  or  teste  to  be 
altered,  in  order  to  let  in  a  subsequent  act  of  bankruptcy  or 
petitioning  creditor's  debt,  where  the  petitioning  creditor  is 
unable  to  prove  a  debt  or  act  of  bankruptcy  prior  to  the 
date  of  it*  A  fiat,  however,  may  be  amended  by  altering 
the  description  of  the  petitioning  creditor,  so  as  to  make  it 
agree  with  that  in  the  docket  paj>ers ;  ^  or  bv  amending  the 
description  of  the  bankrupt's  residence.^  Wliere  a  fiat  is 
amended  by  inserting  an  addition  to  the  description  of  the 
bankrupt,  there  must  be  a  new  docket;  that  is,  the  affidavit 
must  be  resworn.^  Where  a  commission  had  once  been 
opened,  it  was  formerly  laid  down  as  a*  strict  rule,  that 
it  could  not  be  amended  or  resealerl,  even  to  correct  a  mere 
clerical  error ;  and  that  the  only  remedy  was  to  supersede 
it,  and  issue  another.*  But  where  tiie  only  error  was 
that  one  of  the  commissioneiV  names  was  misspelt,  the 
commission  was  ordered  to  be  resealed,  and  the  commis- 
sioners directed  to  adjudicate  de  noi'ofi  There  does  not, 
however,  seem  to  be  any  great  reason  now  for  so  inflexible  an 
adherence  to  this  rule;  for  the  principle  on  which  it  ap- 
pears to  have  been  founded  was,  that  any  alteration  of  tne 
commission  would  be  a  fmud  upon  the  revenue  laws;  but 
now  the  fiat^  as  well  as  the  amdarit  and  petition,  are  all 
exempted  from  any  stamp  duty.  Another  reason  was 
also  assigned  for  the  rule,  which  was,  that  by  resealing  the 
commission,  a  party,  against  whom  it  had  improperh'  issued, 
might  be  defeated  of  his  right  of  action.'  Itut  this  reason, 
it  IS  apprehended,  will  not  apply  to  a  trifling  mistake  or 
mere  clerical  error,  in  respect  of  which,  without  any  other 
ground,  a  court  of  equity  would  hardly  encourage  a  legal 
right  of  action.  In  one  case,  indeed  where  the  commission 
had  not  only  lieeu  opened,  but  had  been  in  prosecution  more 
than  two  years,  the  error  having  arisen  from  the  act  of  the 
officer  at  the  bankrupt-office,  in  not  following  the  description 

see  Ex  parte  Small,  2  Wils.  85.  Eer-  >  Ex  parte  Thomptm,  9  Ves.  225. 

nasconi  v.  Farebrother,  10  B.  &  C.  Fuher*t  case,  10  Vea.  190.  Burrow'*  . 

549.  case,  ibid.  2S6.    Ex  parte  Tkwaites, 

^  Ex  parte  Cheesewright,  1  Rose.  13  Ves.  325.    Ex  parte  Lee,  1  Cox» 

228.    18  Ves.  480.    ^  Jacob,  AT),  394.    Ex  parte  7\»(U,  Mont.  455.    11 

&  C.  277.    Ex  parte  Shawe,  2  Dea.  D.  ft  C.  319.    Ex  parte  Rhandt,  4 

74.  Dea.   124.      Ex  parte    TTakeJUld, 

'  Ex  parte  JarvU,  4  D.  &  C.  27.  Mont.  &  M.29I. 

3  Re  Humphrey,  4  D.  &  C.  484.  ^  Re  Stecenson,  Mont  116.     Re 

*  Ex  parte  tVing,  3  M.  &  A.  61.  Barber,  2  G.  &  J.  81. 

Ex  parte  Sutton,  I  Rose,  85.  ^  10  Ves.  191. 
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in  the  affidavit  for  the  docket,  the  lord  chancellor  ordered 
the  commission  to  be  made  conformable  to  the  affidavit,^ 
saying,  that  in  this  case  there  was  something  to  amend  by. 
Such  an  amendment,  however,  has  been  refiised,  when  the 
error  was  created  by  the  act  of  tlic  solicitor j^  there  being  in 
this  nothing  to  amend  by. 

Wlien  to  he  executed.]  A  fiat  ou^ht  to  be  executed  in  a 
reasonable  time  afler  it  is  issued ;  and  it  is  an  abuse  of  it  to 
delay  the  prosecutiod  of  it,  with  a  view  to  another  arrange- 
ment.^ By  the  5  *fc  6  Vict.  c.  122,  s.  4,  everj'  fiat  is  now 
directed  to  be  transmitted  by  the  secretary  of  bankrupts,  in 
such  manner  and  at  such  cost  as  the  lord  chancellor  by 
2:  eneral  onier  shall  direct,  to  the  court  to  which  such  fiat  shall 
be  directed,  and  is  required  to  be  forthwith  opened,  unless 
such  court  shall  in  its  discretion  think  fit  to  postpone  the 
opening.  But,  if  it  is  not  opened  by  the  petitioning  creditor 
within  three  days  after  it  shall  liave  been  so  transmitted,  or 
within  such  extended  time  as  shall  be  allowed  by  the  court, 
such  court  may  open  it  at  any  time  within  fourteen  days 
then  next  following,  upon  the  application  of  any  otlier  cre- 
ditor to  the  amount  required  by  the  act  to  constitute  a  peti- 
tioning creditor,  and  adjudicate  thereon,  upon  the  proof  of 
the  debt  of  such  creditor,  and  of  the  otlier  requisites  to 
support  the  fiat;  and  no  fiat  can  now  be  issued  to  the 
petitioning  creditor,  or  his  attorney  or  agent. 

By  a  general  order  of  Lord  LougliDorough,*  when  any 
London  commission  was  not  proceeded  in  for  fourteen  days 
after  the  date  of  it,  or  a  country  commission  in  ttventy-eight 
days,  either  of  them  might  be  superseded.  One  chiy  further, 
however,  was  to  elapse  before  tlie  order  for  the  stipersedeas 
could  issue;  and  the  application,  which  should  be  first  made 
during  that  day  for  a  new  commission  by  any  other  soli- 
citor, was  to  be  preferred  to  an  application  from  the  solicitor 
who  sued  out  tlie  first  commission.  But  by  a  subsequent 
order,  this  preference  was  not  to  be  enforced  against  the 
«une  solicitor,  when  acting  as  eu/ent  for  a  different  person 
from  the  one  for  whom  ne  acted  in  suing  out  the  first 
comniission.^ 

In  the  constroction  of  the  first  of  these  orders,  the  prac-* 
tice  at  the  bankrupt  office  has  been  uniformly  to  supersede 
a  country  comm^non  on  the  thirtieth  day  after  it   issued, 

1  Ex  parte  Ouihrie,  1 Q. &  J.245.  ^  g^  parte  LayUm,  6  Ves.  434. 

-  Ex  parte  Fimhau),  1  G.  &  J.  *  26th  June,  1793. 

368.  Re  Stammers^  Mont.  &  M.  '^  General  Order,  5th  Nov.  1793. 
290. 
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upon  an  npplicfltion  made  for  that  purpose  on  the  twenty- 
ninth^  unle88  fiotice  of  the  adjudication  was  previously  given 
at  the  oiiice  on  the  hitter  day ;  and  where  the  adjudication 
did  not  take  place  until  the  twenty-eighth^  and,  hy  the 
course  of  the  post  from  the  place  where  the  commission  wa» 
opened,  it  was  impossible  that  notice  of  the  adjudication 
could  reach  London  by  the  twenty-ninth,  the  lord  chancellor 
reftkscd  to  supersede  a  second  commis8ion,wliichhad  been  taken 
out  by  another  creditor.^  When,  however,  the  common 
order  had  been  obtained  to  annul  a  fiat  for  want  of  prosecu- 
tion, and  for  leave  to  issue  another, — but  before  the  order  and 
the  second  fiat  w^ere  dehvered  out  of  the  office,  notice  was  given 
that  the  first  fiat  had  been  opened  on  the  twenty-ninth  da}-, — 
the  court  allowed  the  first  fiat  to  proceed,  there  being  no  itmla. 
Jides  in  the  party  issuing  it,  upon  condition  however  of  his 
paying  all  the  costs  ot  the  application  for  the  second  fiat, 
and  of  the  motion  to  annul  tlie  fin<t.^  But,  in  general, 
a  fiat  should  be  executed  immediatelyj  without  waiting 
to  the  utmost  limit  of  the  time  allowed  bv  the  general  order ; 
and  where  it  happens  to  be  against  haftker;!,  there  is  a 
greater  necessity  tor  prosecuting  it  without  delay .^  Therefore, 
where  the  petitioning  creditor  applied  to  supersede  a  com- 
mission against  bankers,  and  issue  another,  on  the  ground 
that  the  act  of  bankruptcy  was  subsequent  to  the  date  of 
the  commission, — and  the  solicitor  had  been  required  to 
state  by  affidavit  why  he  took  out  a  commission  which  he 
could  not  support, — and  pending  that  application  another 
creditor  obtained  a  supersedeas,  and  also  a  fresh  commission, 
under  the  apprehension  of  immediate  extents; — the  latter 
commission  was  preferred,  though  the  bankruptcy  was  after- 
wards declared  upon  acts  found  previous  to  the  date  of  the 
first  commission.'*  So,  where  the  time  for  ojiening  a  fiat 
expired  on  the  22nd  of  May,  but,  there  being  some  mis- 
statement in  the  affidavit  of  the  solicitor  for  the  petitioning 
creditor,  the  solicitor,  on  the  19th  of  May,  obtained  an  order 
for  liberty  to  issue  a  new  fiat;  and  on  the  2drd  of  May, 
another  creditor  applied  for  a  fiat ;  it  was  held,  that  tms 
special  order  not  having  been  acted  on  before  the  twenty- 
eight  days  expired  for  opening  the  first  fiat,  the  second 
creditor  was  entitled  to  his  fiat,  with  costs.*  But  a  fiat, 
omitted  to  be  0])ened  within  the  time  limited  by  the  general 

^  Ex  parte  Hendenon,  2  Rose.  >  Ex  pcrte  Maror,  19  Vet.  542. 

190;  Ex  parte  fVettall,  4  D.  &  C.  ^  Ibid. 

3^0.  '  Re  ScoU,  2  Dea.  406. 

*  Ex  parte  Saunden,  2  Dea.  326. 
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order,  is  not  for  that  cause  absolutely  superseded,  but  only 
supersedable,  in  the  event  of  another  creditor  takings  out  a 
second  fiat.^ 

Proof  of  an  act  of  bankruptcy,  followed  up  by  the  adjudi- 
cation, it  seems,  is  a  suificient  proceedvig  within  the  terms  of 
the  general  order ;  and  it  is  not  necessary  that  the  advertise- 
ment of  the  adjudication  should  have  api)e(ired  in  the  Gazette 
within  the  limited  period ;  for  the  Gazette  being  only  pub- 
hshed.  twice  a  week,  the  adjudication  may  be  fre(|uently  too 
late  to  be  inserted  within  that  period.  It  would  be  unreason- 
able, therefore,  to  hold,  that  notning  but  advertisement  of  the 
adjudication  would  satisfy  the  terms  of  the  order.^  If  a 
country  fiat  therefore  is  opened  on  the  28th  day,  it  is  a  suffi- 
cient proceeding  within  the  generiU  order.*^ 

The  strictness  of  the  general  order  may,  imder  pecu- 
liar circumstances,  be  relaxed,  where  there  is  a  bondjide 
intention  to  prosecute  the  fiat ;  as  in  the  case  of  the  sickness 
of  a  commissioner,  or  a  witness.**  And  although  a  fiat  has 
been  annulled  for  non-prosecution  according  to  the  terms  of 
the  order,  and  a  second  fiat  actually  issued  by  another  credi- 
tor, yet  he  is  not  entitled  to  the  .second  fiat  as  a  mut- 
ter of  absolute  right.  For  where,  in  a  case  of  this  kind, 
there  was  a  bondjide  intention  of  prosecuting  the  first  com- 
mission, delayed  only  ]>y  the  refusal  of  the  witness  (who 
could  prove  tue  act  of  bankruptcy)  to  attend  the  commission- 
ers,— and  notice  had  been  given  to  the  solicitor  who  struck 
the  second  docket,  that  a  petition  had  been  presented  to  com- 
pel the  attendance  of  that  witness,  and  that  the  commission 
was  intended  to  be  prosecuted, — ^tho  second  commission,  un- 
der these  circumstances,  was  directed  to  De  superseded,  and 
the  first  commission  to  proceed.**  And  in  another  case,  where 
the  commission  was  supersedable  under  the  aljove  order,  and 
the  solicitor,  who  took  out  a  second  commission,  had  previous 
notice  that  the  first  was  to  be  proceeded  in,  Lord  Elaon  inti- 
mated his  intention  to  have  made  tlie  solicitor  pay  the  costs, 
if  the  first  solicitor  had  not  in  fact  (under  the  apprehension 
that  the  first  commission  could  not  stand)  himseii  taken  out 
a  fresh  one.^ 

Where  the  adjudication  was  prevented,  by  the  witness 
to  prove  the  act  of  bankruptcy  secreting  himself,  in  con- 

*  Ex  pnte  SmUh,  3  D.  8t  C.         'Re  fKooc/.  3 Dea.  514. 
761.  ^  £x  parte   Freeman,    1    Rose^ 

'  Ex    parte  Freeman,    I  Rose,  384. 
384.    £x  parte  EUis,  7  Ves.  135.         *  Ex  parte    Freeman,    1    Rose» 

JBi  parte  Siff/pit,  Buck.  81 ;  bat  lee  380. 

ante,  120.  °  Ex  parte  Sanden,  1  Rose,  85. 
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cei*t  with  the  bankrupt,  the  time  has  been  enlaced  from 
time  to  time,  on  an  affidavit  of  the  fiict«,^  But  it  is 
•  no  ground  for  granting  further  time,  that  the  bankropt 
had  been  negotiating  tor  a  composition  with  the  general 
body  of  the  creditors,  whether  the  cause  for  opening 
tlie  fiat  has,*  or  has  not,*  expired  Where  an  application  is 
:niade  to  enlarge  the  time  for  opening  a  fiat,  the  application 
should  be  supported  by  an  affidavit  of  a  lonailde  intent  to 
prosecute  it,  that  there  is  no  collusion  with  the  bankrupt, 
and  that  no  composition-deed  was  in  contemplation  by  tne 
bankrupt  with  his  creditors."*  But  the  court  will  not  extend 
the  time,  on  the  mere  groimd  of  its  being  stated  that  the 
witnesses  to  prove  the  act  of  bankruptcy  were  on  different 
journeys,  and  were  not  expected  to  return  home  before  the 
time  for  opening  would  expire,  when  the  apphcation  was  not 
made  until  the  time  had  nejirly  expired.*  Where  the 
petitioning  creditor,  after  issuing  a  fiat,  found  he  could  not 
support  it,  on  account  of  his  inability  to  prove  the  trading, 
the  court  refused  to  permit  another  petitionhig  creditor  to 
issue  a  second  fiat  l^fort*  the  time  for  proceeding  in  the 
first  was  expired  f  and  the  same,  where  tne  petitioning  cre- 
ditor went  abroad,  after  issuing  the  fiat.' 

By  a  general  order  of  Lord  Thurlow,^  a  netitioning  credi- 
tor who  nad  sued  out  one  commission,  and  wno  had  neglected 
to  prosecute  it,  could  not  sue  out  another,  without  the  special 
leave  of  the  lord  chancellor.  But  this  rule  does  not  render  it 
imperative  upon  the  court  to  annul  the  new  fiat  sued  out 
without  such  leave.*  And  where  the  time  for  opemng 
the  fiat  is  not  expired,  leave  will  be  given  to  the  petition- 
ing creditor  to  annul  it,  if  he  find  that  he  has  not  a  good 
deot  to  support  it  ;*^  or  to  issue  another  fiat,  to  give  dTect 


^  In  Re  Hoffei,  1  6.  &  J.  355.  order;  but  it  wis  made  upon  a  peti- 

£x  parte  Foj,  1  D.&  C.  572.  tion  of  Sir  Richard  Arkwri^t»  in 

-  £x  parte  Dofcton,  1  Dea.  &  C.  the  matter  of  Gibitm  and  Johuon, 

ill.    Re  Moody,  2  D.  &  C.  210.  and  was  a  direction  given  bj  Lord 

£x  parte  Stock,  2  Dea.  328.    Ex  Thurlow  to  Mr.  Woodcock,  the  thea 

parte  Drew,  2  M.  D.  &  D.  88.  secretary    of  bankrupts ;    and  al- 

3  Ex  parte  Castle,  4  Dea.  278.  though  the  order  never  was  pub- 

*  Re  KearOey,  2  Dea.  317.  lished,  yet  it  has  invariably  been 

^  Ex  parte  Smith,  3  D.  ft  C.  762.  acted  upon  at  the  bankrupt  office. 

^  Ex  parte  Clowes,  3  D.  ft  C.  Whitm.   6.  L.  476 ;  and   see  Re 

493.  Edwards,  1  Dea.  &  C.  531. 

7  Ex  parte  Medley,  3  D.  ft  C.  •Ex  parte  Thomas,  3  M.  D.  ftP. 

502.  307. 

«  6th  Dec.  1788.    There  is  no  »  Ex  parte  Rogers,  3  M.  ft  A. 

printed  or  written  copy  of   this  506. 
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to  a  more  recent  act  of  bankruptcy  ;^  or  to  rectify  a  mistake 
in  the  affidavit;^  but  this- cannot  be  done  without  permission 
of  the  court  f  and  aucK  permission  has  been  refused,  when  no 
proceeding  were  had  under  a  commission  sued  out  a  twelve- 
month before.^  Lord  Eldon  also  directed,  that  a  second 
commission  should  never  be  sent  to  him,  without  a  note  of 
what  had  been  done  in  the  first.*  Where  there  is  great  delay 
in  executing  a  fiat,  there  arises  necessarily  a  presumption  of 
fraud  ,■*  and  though  no  other  creditor  apply  to  supersede  it  for 
want  of  prosecution,  yet,  after  a  considerable  lapse  of  time, 
the  court  will  not  permit  the  petitioning  creditor  to  proceed' 
upon  it.  But  where  the  delay  arose  from  the  banknipt,  and 
not  from  the  petitioning  creditor,  a  commission  was  in  that 
case  ordered  to  be  opened  near  four  montlis  after  it  had 
issued.®  In  such  a  case,  however,  the  delay  must  be  against 
the  frill  of  the  petitioning  creditor ;  for  if  the  delay  be  wil* 
fill,  it  is  not  a  sufficient  excuse  that  it  was  at  the  request  of 
the  bankrupt,  and  with  the  concurrence  of  the  creditors.* 

A  fiat,  supersedeable  under  the  above  orders  of  Lord  Lough- 
borough,^* may  be  annulled  by  any  persons  (except  the  bank- 
rupt or  the  petitioning  creditor),  as  a  matter  of  course,^ ^  by 
mere  application  at  the  oankrupt  office;  but  the  hanhrupt^  or 
the  petttioniftg  creditor  ^^  cannot  annul,  without  a  petition  j 
and  where  the  bankrupt  applies,  the  court  will  exercise  its 
discretion  on  the  subject.^^  On  the  application  of  another 
creditor  to  annul  a  fiat,  on  the  ground  tnat  it  was  not  filed 
of  record  in  the  register's  office  nine  days  after  its  date,  the 
court  declined  to  annul  the  fiat,  but  permitted  the  creditor 
to  take  out  another.^ 

Tlie  court  will  not  order  two  diflferentfiate  to  be  worked 
before  the  same  commissioner,  merely  because  the  accounts 
of  the  two  bankrupts  are  intermixect,  from  bill  transactions, 
with  each  other,  where  the  application  is  made  by  the  peti- 
tioning creditor  under  only  one  of  the  fiats.^* 

^  Re  Crawley,  3  D.  &  C.  251.         •  Harrison's  CBMe, ZV.it B,  174| 

Ex  parte  UeweU^fn,,  2  M.  &  A.  298.  and  see  Re  Mathews,  1  D.  &  C.  35. 
Re  Oarrith,  1  Dea.  278,  eontr^,  «  Ex  parte  Luke,  1  G.&  J,  361. 

3  Ex  parte  muton,  1  M.D.  and         ^  26th  June,  1793. 
D.  309.  1^  Ex  parte  Oaie,  1  G.  ft  J.  44. 

*  Ex  parte  fTonli  3  M.&  A.  304.         ^  Ibid.  1  G.fcJ.43. 

^  Ex  parte  Masterman,  18  Vea.  "  Ex  parte  Stokes,  7  Ves.  408; 

298.    2  Rose,  442.    Ex  parte  Fol-  and  lee  ex  parte  Thomson,  1  Ves.  157. 

jambe,  3  Dea.  628 ;  and  see  1  Rose,  ^*  Ex  parte  Whipple,  3  M.  D.  &  D. 

333  (note).  449. 

*  1  V.  &  B.  34.  "  Ex  parte  OeroSkioohl,  4  Dea.  ft 
>  I  Rose,  384.  C.  48. 

•  '  Ex  parte  PuXmton,  2  P.  Wms.        ^^  Ex  parte  UamUm,  1  M.  D.  ft 
545.    Ex  parte  Smith,  1  Rose,  832.     D.  312. 
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Section  II. 

Of  the  generd  Effect  of  tfte  Fiat. 

A  commission  of  bankrupt  was  fonnerly  treated  as  an  cxe^ 
cution  at  law  in  tbe  first  instance  ;^  and  a  fiat  may  still  be 
considered  in  the  nature  of  an  execution,  being  a  process  for 
all  creditors,  legid  and  equitable,  tigainst  a  debtor's  estate 
and  effects,  to  wliicb  he  is  either  entitled  in  his  own  riffht,  or 
jointly  with  that  of  others.*-*  It  in,  indeed,  so  tar  llxe  an 
execution,  that  it  may  be  issueil  agrainst  one  only  of  several 
partners  for  a  joint  debt  ;^  but  it  differs  fi'om  au  execution  in 
this  respect,  that  whilst  the  latter  only  mssi^s  what  the  she- 
riff actual!}'  seizes,  a  fiat  vests  in  tlie  assi«i:nees*nll  the  rights 
and  possibilities  of  the  bankrupt,  which  iie  possessed  at  the 
time  of  its  being  issued.**  The  jn-operty  also  taken  under  a 
fiat  is  not  disposed  of^  like  that  seized  under  au  execution, 
for  the  benefit  of  the  indicidunl  ci'editor  suing  it  out ;  but 
falls  imuieiliately  mider  tlie  admin istnit ion  of  the  bankrupt 
law,  for  the  purpose  of  equitable  distribution  amongst*  all 
the  creditors. 

A  fiat  before  it  is  opened,  it  has  been  already  obsened,  is 
considered  as  a  species  of  escrofrf  and  after  it  is  openeil,  it 
does  not  operate  in  abatement  of  any  pending  action  or  suit, 
brought  either  by  or  against  tlie  banxrupt ;  therefore,  if  he 
has  commenced  an  action,  without  having  any  excuse  for  it, 
the  fiat,  though  followed  up  by  adjudication  and  subsequent 
proceedings,  will  not  protect  him  against  the  coiis<>quences  of 
such  action.  For  the  siime  reason,  the  fiat  does  not  operate 
as  a  revocation  of  a  submission  by  the  bankrupt  to  arbitra- 
tion, notwithstanding  the  award  is  not  made  till  after  the 
act  of  bankruptcy,  on  which  the  fiat  is  founded."  But  the 
other  paity  may,  if  he  chooses,  revoke  the  submission ;  as  the 
assignees  are  not  bound  by  the  submission  of  the  bankrupt.^ 
If,  however,  the  assignees  attend  meetings  imder  the  refe- 
rence, and  make  no  objection  to  the  proceedings,  they  will  be 
considered  as  adopting  them,  and  oe  bound  by  them.^  A 
decree  also  of  the  court  of  chancer}',  for  a  receiver  of  the 

i  Tufist  V.  Mastetf,   1  Atk.  67.  '*  £x  parte  Brown,  2  Ves.  68  ; 

£z  parte  WiUtm,  ibid.  153.  and  see  Lee  v.  Lopet,  15  East,  230; 

3  Ex    parte  Stocks,    3  V.  &  B.  *  Ex  parte  Elton,  3  Ves.  239. 

107.  •  i^Aer**  case,  10  Ves.  190. 

'  Ex  parte  Critp,  1   Atk.   134.  ^  Andrews  v.  Palmer,  4  B.  ft  A» 

Cri^y.  Perritt,  Willes*  467.    Ex  250. 

parte  Aekemum,  14  Ves.  604.    £z  *  Marsh  v.  Wood,  9  B.  &  C.  659. 

parte  Dewdney,  15  Ves.  499.  '  Dod  v.  Herring,  1  Russ.  &  M. 

153. 
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bankru])t's  estate,  in  not  superseded  by  a  fiut ;  for  the  appoint- 
ment of  a  receiver  is  a  discretionary  power,  wliicli  is  exer- 
cised by  the  court  merely  provisionally,  and  does  not  affect 
the  rights  of  |iarties.^  Xeither  are  proceedings  in  insolvency 
superseded  by  a  subsequent  fiat/'' 

A  fiat  does  not  work  a  forfeiture,  under  a  general  clause  in 
a  lease  or  u  will  ag>unst  alienation ;  for  bankruptcy,  being  an 
assignment  by  operation  oflawy  is  considenxl  not  an  aliena- 
tion within  the  meanin|^  of  such  a  restraint,  which  is  con- 
fined to  direcrt  and  voluntary  alienation  by  the  act  of  the 
jKirty?  Neither  does  a  fiat  operate  as  a  complete  revocation 
of  a  devLse  of  real  estate ;  for  the  law  takes  the  proj)erty  out 
of  the  bankrupt  only  for  the  purpose  of  paying;  his  creditors ; 
and  as  soon  as  that  is  done,  the  assignees  miuer  the  fiat  10*0 
then  mere  trustees  for  the  bankrupt,  and  can  be  called  upon 
to  convey  to  him."* 

A  fiat  renders  invalid  and  nuo;ator}'^  nil  uayraeuts  and 
contracts  of  the  bankrupt,  where  the  i)arty  deuiuig  with  him 
had  notice  of  any  prior  act  of  bankruptcy  committed  by  him. 

ITie  mere  issuing  of  a  fiat,  however,  witliout  any  thing 
farther  done  under  it,  does  not  affect  the  rights  or  property 
of  the  person  who  is  the  subject  of  it,  or  of  any  person 
who  may  be  connected  with  him.  Therefore,  a  prior  fiat^ 
which  has  never  been  acted  upon,  (though  it  has  not  been 
supei-secied,)  will  not  uivalidate  a  second  fiat,  which  has  been 
regiUarly  proceeded  with ;  the  first  being  considered  as  never 
in  legal  oi>eration.^ 

If  the  person  against  whom  a  fiat  is  issued  dies  before 
adjudication,  it  then  abates  and  becomes  absolutely  void;, 
notwithstimding  the  commissioner  may  have  so  far  dealt 
^ith  it  as  to  have  received  proof  of  the  petitioning  creditor's- 
debt,  and  the  trading;  for  the  party  must  be  declared  a 
bankrupt,  hefoj'e  his  death,  to  authorize  any  further  proceed- 
ings ; '  but  if  he  dies  after  adjudication,  in  thiit  case  the 
commissioner  may  proceed  as  if  lie  were  living.®  And  a 
fiat  will  not  abate  by  reason  of  a  demise  of  the  crown.^ 

^  Skip  V.  Harwood,  3  Atk.  564.  '  Warner  v.    Barber,    8  Taunt. 

^  Sidebotham  v.  Barrington,  3  Bea.  176.2  Moore,  7 1 .  £x  parte,  Buller, 

524.  1  Rose.  136. 

'  Doe  v.  Bet^an,  3  M.  &  S.  353.  '  £x  parte  Beale,  2  V.  &  B.  29. 

hWtimon  V.  fTiUtinmrn,  G.  Cooper's  Ex  parte  Green,  1  D.  &  C.  230. 

Cases,  259 ;  and  see  post»  '*  Assign-  "  6  G.  4,  c.  1 6,  s.  26.  Beasley  v* 

ment,"  Beasley,  I  Atk.  97.  Ex  parte  Dewd- 

*  Chamum  v.  Ckaman,  14  Ves.  ney,  16  Ves.  494.  Doey.  Ctorft,5B. 

580.  &  A.  458. 

'  2  &  3  Vict.  c.  29 ;  and  zee  post,  »  Section  26. 
"  Relation." 


134  Of  a  Second  Fiat.  [Chap.  5. 

By  1  &  2  Vict.,  c.  110,  s.  39,  (one  of  the  numerous  Insolvent 
Acts,)  a  fiat  issuing  upon  the  particular  act  of  bankruptcy, 
specified  in  tiiat  statute, — viz.  filing  a  petition  to  be  discharged 
from  custody  as  an  insolvent  debtor, — ^has,  after  adjudication, 
the  eftect  of  avoiding  any  conveyance  of  the  estate  of  the 
insolvent  under  that  statute.^ 


Section  III. 

Of  a  Second  Fiat. 

A  seconci-  fiat  issued  against  a  bankrupt,  before  he  has  got 
his  certificate  under  the  first,  ( provided  the  first  has  been 
put  into  legal  operation)  is,  strictly  speaking,  void  at  law ; 
for  an  uncertificated  bankrupt  is  incapable  oftrading,  or  con- 
tracting effectually  J  for  his  own  benefit, — all  the  property  he 
acquires  oeing  vested  in  his  assignees.*  A  commissioner, 
therefore,  is  justified  in  revising  to  adjudicate  upon  such  a 
fiat.*  Two  fiats  cannot  subsist  together  for  the  same  pur- 
pose ;  and  in  general  the  second  will  be  annulled,  though 
this  is  not  a  matter  of  course.^  For  the  lord  chancdlor,  and 
subsequently  the  Court  of  Review,  have  always  been  accus- 
tomed to  exercise  a  discretion  on  the  subject,  and  support 
that  commission  or  fiat  which  was  most  convenient,  by 
superseding  the  other.*  Thus,  where  a  commission  issued 
in  1823,  under  which  the  bankrupt  never  obtained  his  certi- 
ficate, and  a  fiat  issued  against  him  in  1832,  the  court 
refused,  imder  the  circumstances,  to  supersede  the  fiat.*  So, 
where  the  time  for  opening  a  fiat  expires,  and  a  second  is 
then  issued  by  another  party,  it  is  no  ground  for  superseding 
the  second,  that  it  diet  not  issue  until  after  the  first  was 
actually  opened,  unless  the  party  issuing  the  second  knew 
that  fact,  or  was  ffuilty  ot  some  fraud.'  And  we  have 
iust  seen  that  a  fiat,  which  has  not  been  put  into  any 
legal  operation,  will  not  invalidate  a  second  fiat;  ft)r  no 

1  See  ante,  p.  80.  '  Re  Chamben,  2  Deiu  404.   Bat 

3  Ex  parte  Proudfitot,  1  Atk.  251.  see  Ex  parte  Addimm,  3  Dea.  61. 

Martin  v.  (yHara,  Cowp.  823.    Ex  ''Ex  parte  Devas,  1  M.  &  A.  420. 

parte  Brown,  2  Ves.  67.  4  Bro.  210.  ^  Ex  parte  Layton,  6  Vet.  434. 

Ex  parte  Bold,  C.  B.  L.  12.  Ex  parte  Ex  parte  Hardwicke,  ibid.  Ex  parte 

J^cester,  6  Va,  429.    Everett  v.  L^et,  16  Ves.  472;  and  see  ante,  125, 

Backhouse,  10  Ves.  54.      Ex  parte  and  post,  "  Supenedeas." 

Martin,  15  Ves.  114.   Butty.  Biiks,  >  Ex  parte  Devas,  4  D.  ft  C. 

4Pri.240.    TiUy.mUon,T  B.  9tC.  366. 

684.  Neltony,Cherrai,1Bin^.eez,  7  Ex  parte  WeitaU,  4  D.  ft  C. 

"^'"^1 V.  Hopwood,  1  B.  &  Ad.  62 1 .  350. 
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property  actuallT/  passes  under  a  fiat  before  assignees  are 
chosen.* 

Under  some  special  circumstances,  also,  as  where  there 
was  fraud,  or  laeties,  in  the  creditors  under  the  first  commis- 
sion, the  lord  cliancellor  has  refused  to  supersede  a  second 
commission,  notwithstanding  the  first  has  been  prosecuted  to 
a  certain  extent;  as  where  it  appeared  that  the  creditors 
under  the  first  had  signed  the  certificate  under  the  second, 
und  acquiesced  mider  it  for  a  considerable  time.'  And  so, 
where  fifteen  years  had  elapsed  sinCe  a  first  commission, 
during  all  which  time  the  bankrupt  Twho  was  the  son-in-law 
of  the  petitioning  creditor  under  tne  first  commission)  had 
been  permitted  to  carry  on  trade  in  another  place.^  And 
where  the  creditors  under  a  first  commission  had,  by  a  con- 
tract of  composition,  placed  themselves  in  such  a  situation 
ns  to  prevent  the  legal  operation  of  the  commission,  Lord 
Eldon  said,  he  would  not  suffer  them  to  defeat  the  fair  daim 
of  creditors  mider  the  second  commission.^ 

But  where  A.  had  issued  a  fiat,  and  B.,  under  the  pre- 
tence of  coming  into  a  proposed  arrangement  with  other 
creditors,  protracted  the  prosecution  ol  the  fiat  over  the 
fourteen  days,  and  then  applied  for  a  new  fiat,  and  to  super- 
sede the  first ;  the  court  in  this  case  sustained  the  first  fiat, 
and  said  that  if  a  second  fiat  had  issued,  they  would  have 
superseded  the  second,  and  ordered  the  first  to  stand.  ^ 

With  respect  to  a  third  commission  or  fiat,  it  was  for- 
merly held,  that  such  a  commission  was  sustainable  against 
a  bfuikrupt,  although  he  had  not  paid  16*.  in  the 'pound 
under  the  second.*  But  now,  by  virtue  of  the  127th  section 
of  the  6  Geo.  4,  c.  16,  all  hisj^fwre  estate  aiid  effects  are  in 
such  a  ease  declared  to  be  tested  in  the  assignees  under  the 
second  Jiat ;  and  therefore,  there  would,  generally  speaking', 
be  no  property  left,  upon  which  a  third  fiat  could  possib^ 
operate.^  A  third  commission  has  indeed  in  some  cases 
been  decided  to  be  absolutely  void®  at  law;  although  Lord 
Brougham,  in  one  case,  reftised  to  supersede  such  a 
commission.*  And  in  another  case,  where  the  bankrupt 
had,  between  the  time  of  obtaining  his  certificate  under  tne 

'  Ante.  p.  133.  ^  Ex  pvte  Baker,  1  Rose,  452. 

*  Ex  parte Pr&iM^oof.  supra;  and  Ex  parte  Hodgkmton,  2  Rose,  172. 
see  ante,  129.  et  seq.  G.  Coop.  99. 

'  £x  parte  teet,  16  Va.  472.  '  Ex  parte  Ao&ttifon,  1  Mont.  & 

*  Ex  parte  B^Men,  1  Rose,  134;     M.  44. 

and  see  Ex  parte  Grew,  1 6  Ves.  236.         "  Ex  parte  Lane,  Mont.  12.  .Fbi0- 
Ex  parte  Bhodet,  15  Ves.  543.  ler  y.  CoHer,  10  B.  &  C.  427. 

Ex  parte  Baker,  1  D.  8fc  C.  533.         ^  Ex  parte  Walih,  Mont.  276. 
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second  commission,  and  the  issuiug  of  a  subsequent  fiat,  carried 
on  biLsiness  to  a  considerable  extent,  and  was  jwssessed  of  pro- 
perty, which  mi":ht  at  any  time  have  been  made  available  in 
satisfaction  of  the  debts  proved  under  the  second  commis- 
sion ;  it  was  held  that,  under  these  circumstances,  the  fiat 
was  not  void  5  as  such  after-acquired  property  had  been  suf- 
fered to  remain  in  the  possession  of  the  bankinipt,  as  reputed 
owner,  and  was  therefore  such  as  the  fiat  might  oi)erate 
upon,  by  vutue  of  the  7'2nd  section  of  the  0  Geo.  4,  c.  16.* 

Where  a  seque$tratiwi  in  Scotland  was  awarded  a^inst  a 
pai-ty  domiciled  there,  and  a  commission  of  bankrupt  waa 
issued  against  the  same  party,  by  reason  of  hw  Ijeing  domi- 
ciled also  in  England,  the  sequestration  was  held  to  liave  the 
preference,  if  the  jMitition  for  the  sequestration  was  before  the 
issuing  of  the  commission, — ^notwithstanding  the  act  of  bank- 
ruptcy in  England  was  committed  Ijefore  the  petition  for  the 
sequestration,  and  the  latter  was  not  finally  awarded  till 
after  the  issuing  of  the  commission.^ 

Where  a  fiat  is  lost,  and  a  party  does  not  choose  to  rely 
on  secondary  evidence  of  its  existence,  the  proper  course  is 
to  issue  a  fresh  fiat,  iuid  not  a  duplicate  fiat.'* 


Section  IV. 

Of  a  Jo  i  n  t  Fiat, 

It  was  fumierly  the  practice,  where  there  were  several 
partners,"*  to  take  out  separate  commissions  against  each,  as 
well  as  a  joint  commission  agtiinst  all;  for  it  was  holden^ 
that  a  joint  nrditor  could  not  avail  himself  of  any  distribu- 
tion of  the  property  of  one  partner  under  a  separate  com-- 
^lission^  This  pnictice,  however,  has  been  long  exploded; 
as  it  created  great  confusion  and  expense  with  regard  to  the 
effects  of  tlieTjankruj)t,  fuid  was  incleed  in  itself  unreasonable 
and  inconsistent — a  second  commission  against  the  same  in- 
dividual, penduig  the  working  of  the  first,  being  held  to  bo 
void  at  law.**  It  has  now  therefore  been  some  time  settled, 
that  a  joiiit  creditor  can  not  only  prove  his  debt  under  a 


1  Butler  ▼.  Hobton,  5  Scott,  824.  '  Ex  parte  Levett,  3  D.  &  C.  567« 
S.  P.  Benfwnin  v.  Bekher,  11  Ad.  <  And  lee  post, "  Ptrtners." 

k  E.  350.    And  see  Summers  v.  '  1  Atk.  138. 

Jona,  3M.&  A.  400.  ^  Ante,  126.    £z  parte  Baudier^ 

2  Qedde$  v,  Mouat,  1  G.  &  J.  1  Atk.  98.    £x  parte  Coo*.  2  P. 
414.  Wms.  500. 
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separate  commission  or  fiat,  but  may  also  lumaelf  sue  out  a 
separate  fiat  against  any  one  of  several  partners.^  But  be 
could  not,  before  tbe  6  Geo.  4,  c.  10,  s.  IG,  sue  out  a  com- 
mission aminst  two  of  three  partners,^  any  more  tban  aa 
action  at  law  on  a  bond  can  be  sustained  against  two  out  of 
three  joint  and  several  obligors,  wbicb  must  eitber  be 
brouglit  against  all  jointly y  or  each  one  separately.  Under  a 
joint  commission,  tdso,  it  was  necessary  that  each  of  tbe 
partners  included  in  it  should  be  found  bankrupt ;  for  a  com- 
mission, void  as  to  one  pailner,  was  not  sustainable  against 
another.  Thus,  where  one  partner  was  dead  at  tbe  time  a 
joint  conmiissiou  was  taken  out,  it  was  held  to  abate,  and  be 
absolutely  void  -?  though,  as  we  have  seen,  this  is  not  the 
case  where  he  does  not  die  till  after  the  adjudication. 

To  remedy  in  part  the  above  inconvenience,  it  was  provided 
by  the  16th  section  of  the  6  Geo.  4,  c.  16,  (wbicb  continues  the 
provision  of  the  3  Geo.  4,  c.  81,  s.  8,)  that  a  joint  creditor  may 
sue  out  a  commission  against  one  or  inore  partners  of  a  firm, 
though  it  does  not  include  all  the  partners ;  and  that  in  any 
commission  against  two  or  more  partners,  the  lord  chancel- 
lor may  supersede  it  as  to  one  or  more,  without  affecting  ita 
validity  as  to  any  partner,  against  whom  it  is  not  ordered  to 
be  superseded.  And  though  a  joint  commission  against  two 
partners  was  invalid  in  its  concoction,  on  the  gi*ound  that  one 
nad  not  committed  an  act  of  bankruptcy,  yet  it  was  held  to 
be  supersedable  as  to  him,  without  prejudice  to  its  validity  as 
r^rded  the  other."*  But  where  a  joint  fiat  issues  against 
two  on  the  separate  debt  of  one,  it  is  absolutely  void,  and  the 
subsequent  annulling  it  as  to  one  cannot  make  it  good  as  a 
sepsurate  fiat  is  to  me  other.  ^  And  where  a  commission 
issued  against  two  partners,  and  a  subsequent  commission 
against  one  of  those  two  conjointly  with  three  other  persons. 
Lord  Lyndhurst  and  Sir  A.  Hart  refiised  to  supersede  the 
first  commission  as  to  one  of  tbe  two  partners,  in  order  to  give 
effect  to  the  second ;  as  this  would  be  depriving  one  class  of 
creditors  of  their  legal  right  to  a  commission,  upon  the 
^und  of  the  convenience  of  another  class.^  Notwithstand- 
mg  the  above  provision  in  the  statute,  it  is  still  apprehended, 

^  1  C.  B.  L.  9.     Critpe  v.  PerriH,  '  BeaUey  v.  BeaOey,  1  Atk.  97. 

WtUe8»  467.   £jc  parte  Dewdney,  15  £x  parte  Martin,  15  Ves.  115. 

Ves.  490.  *  Ex  parte  Bygrave,  2  G.  &  J. 

'  AlUm  ▼.  Hariley,  C.  B,  L.  7.  391.    Re  Coleman,  Mont.  a:M.  15  ; 

Allen  ▼.  Dwmei,  Willes,  474,  note  and  tee  ex  parte  Wray,  Mont.  &  M. 

(q).    £x  parte  Lay/on,  6  Ves.  434.  195. 

£x  parte  Hmderton,  4  Ves.   163;  *  Ex  parte  Clarke,  I  D.&C.544. 

and  see  StreatHM  v.  Uailiday,  3  T.  Ex  parte  Vey$9y,  3  M.  D.  &  D.  420. 

R.  433.                                             *  ■  Ex  parte  Burlton,  2  G.  &  J.  344. 
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tliat,  where  a  joint  fiat  is  void  as  to  one  partner, — as  where 
one  dies  before^  adjudication — it  cannot  operate  against  the 
other  at  law,  unless  it  has  been  previously  annuUed,  as  to 
the  partner  against  whom  it  was  void,  pursuant  to  the  autho- 
rity given  by  the  above  section.^ 

A  joint  commission  has  been  sustained,  on  a  debt  con- 
tracted many  years  after  a  nominal  diasolution  of  a  partner- 
ship, where  the  sale  of  goods,  wliich  were  the  joint  property 
of  the  partners,  was  continued  after  such  dissolution.^ 

Although  a  joint  fiat  is,  in  strictness  of  law,  a  nullity,  as  to 
those  partners  against  whom  separate  fiats  have  been  pre- 
viously issued,  yet,  if  it  can  he  made  to  appear  that  the 
estate  of  the  bankrupts  will  be  benefited  by  prosecuting  the 
joint  fiat,  the  court  will,  in  the  exercise  of  its  discretion, 
supersede  or  suspend  the  prior  separate  fiats,  and  order 
the  joint  fiat  alone  to  Ije  proceeded  with,  under  which  latter 
fiat  the  assignees  can,  at  law,  recover  both  the  joint  and 
separate  estates ;  and  the  same  distribution  will  be  then  made, 
as  if  both  the  joint  and  separate  fiats  were  permitted  to 
stand.**  But  this  discretion  will  be  only  exercised,  where  it 
is  clear  that  more  ample  justice  can  be  obtained  under  the 
joint  fiat.*  It  is  not,  nowever,  a  sufficient  objection  to  super- 
seding a  separate  fiat,  that  a  separate  ereclitor  to  a  great 
amount  will  by  that  means  be  divested  of  his  right  of  voting 
in  the  choice  of  assi^ees,^  or  that  the  separate  estate  is  more 
important  than  the  joint  estate,  and  that  one  of  the  bankrupts 
intends  to  dispute  his  bankruptcy.'  But  the  court  will  not 
annul  a  separate  fiat  to  give  enect  to  a  subsequent  joint  one, 
on  the  ground  that  the  only  witness  to  prove  the  act  of 
bankruptcy  is  kept  out  of  the  way ;  nor  will  an  order,  for 
such  cause,  be  made  for  the  inspection  of  the  proceedings 
under  the  separate  fiat,  but  merely  an  order  to  enlarge  the 
time  for  opening  the  joint  fiat.^  Neither  is  a  prior  separ 
rate  commission,  issued  in  Ireland  against  one  of  two  part- 
ners, a  ground  for  superseding  a  joint  fiat  issued  against 
them  in  tliis  country.® 

Wlien  a  prior  separate  fiat  is  annulled  to  give  efiect  to  a 

.  I  Ex  parte  Oreen,  1  D.  ft  C  230.  15  Ves.  1 15.    Ex  parte  Smith,  I G. 

3  See  Hogg  v.  Bridget,  2  Moore,  &  J.  256.  Ex  parte  B<mb<mu$,  8  Ves. 

22.     And  see  ex  parte  Ciarke,  540.  Exparte(?anin«r,lVe8.ftB.74. 

lDea.&C.544.  '^  Exparte Aowwn.lV.ftB.  160. 

*  BacMwiue  v.  Tarktfm,  2  Star.  <  Ex  parte  PachOor,  2  Rose,  26. 

£v.  143.  cit^  2  Swaost.  571 ;  and  '  Ex  parte  BurdUdn,  2  M.  D.  ft 

ee  ante,  p.  35,  note  1.  D.  187. 

'*  Ex  parte  Hardcattle,  1  C.  B.  L.  '  Ex  parte  BurddHn,  1  Dea.  57. 

^.    1  Cox,  397.    Ex  parte  Martin,  '    *  Ex  parte  Cridland,  2  Rose«  164. 
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subsequent  joint  one — as  this  proceeding  is  not  a  matter  of 
strict  ri<rht,  but  for  the  convenience  and  general  advantage  of 
all  the  creditors — it  is  deemed  but  just,  that  the  petitioning 
creditor  under  the  separate  fiat  should  be  indemnified  for  the 
expenses  of  this  pixKreeding.  Therefore,  unless  he  lias  been 
acting  maid  fide,  he  receives  all  the  costs  of  annulling  the 
fiat  out  of  the  joint  estate.  ^  And  when  a  separate  hat  is 
thus  annulled,  every  thing  done  under  it  falls  with  it.  Thus, 
where  a  joint  and  separate  creditor  sued  out  a  separate  commis- 
sion, and  proved  his  debt  under  it,  he  was  iield,  upon  the 
mpersedeasy  to  be  restored  to  his  right  of  election  to  prove 
against  the  joint  estate,  and  to  have  a  rirfit,  also,  to  elect, 
out  of  which  estate  he  would  be  paid  the  costs  of  the  siiper^ 
^^deoi?  When,  however,  a  separate  fiat  is  taken  out  after 
a  joint  one,  and  after  the  jietitioning  creditor  has  previous 
notice  of  the  joint  fiat,  in  this  case,  the  separate  fiat  will  be 
superseded  at  the  expense  of  the  petitioning  creditor.  ^ 

JBut  though  it  lies  in  the  discretion  of  the  court  to  annul 
a  prior  separate  fiat,  and  this  in  any  stage  of  the  proceed- 
ings,  and  whether  th6  bankrupt  has  got  his  certificate  under 
it,  or  not,*  yet  where  assijmees  have  been  appointed,  or 
sales  of  the  effects  have  taken  place,  and  a  dividend  de- 
clared, or  the  bankrupt's  certificate  has  been  brought  into  the 
office  for  allowance,  the  court  will  then  sometimes,  in  prefer- 
ence to  annulling  the  separate  fiat,  direct  it  to  be  impounded 
in  the  bankrupt  office.^  By  this  mode  of  proceeding, 
wliUst  full  effect  is  given  to  the  working  of  the  subsequent 
joint  fiat,  the  sales  and  certificate  under  the  separate  one 
are,  at  the  same  time,  prevented  from  being  rendered  invalid. 
And  g-enerally,  where  superseding  the  separate  fiat  might 
prejudice  transactions  that  have  taken  place  under  it,  the 
court  will,  if  the  convenience  of  administering  the  partner- 
ship fund  makes  it  better  that  the  joint  fiat  should  stand, 
so  dispose  of  the  first  fiat  ^without  superseding  it),  as  to 
prevent  its  being  an  impeaiment  to  the  prosecution,  or 
validity,  of  the  sul>sequent  joint  fiat,^ — as  by  incorporating 
the  proceedings  under  the  previous  separate  fiat  with  those 

*  Ibid.  Ex  parte  Brown,  1  Rose,  *  Ex  parte  RowUmdMti,  1  Rose, 
432.  1  V.&B.60.  Ex  parte  Bi«r-  416.  Ex  parte  Tobin,  1  V.  &  B. 
dikm,  IM.  D.&D.  156.  Ex  parte  308.  1  Rose*  431,  note  (a).  Ex 
Ihtncan,  1 M.  D.  and  D.  149.  parte  Rawson,  1  V.  A:  B.  160.    Ex 

'  Ibid.  parte  Digby,  1  Dea.  341.    Ex  parte 

^  Ex  parte  Mafon,  I  Rose,  423.  Ravetucroft,  4  Dea.*  172. 

*  Ex  parte  Cuiten,  Buck.  68.  ^  Ex  parte  Maton,  1  Rose,  433. 
Ex  parte  Pooie,  2  Cox,  227.    Ex  Ex  parte  fft/Mn,  Back.  52. 

parte  GUlam,  Ibid.  193. 
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upon  the  joint  fiat.  ^  And  where  an  order  of  this  kind  is 
made,  the  commi&iioner  is  bound  to  admit  the  proofs^  os  they 
stand  imder  the  separate  fiat,  and  cannot  insist  on  a  creditor 
deducting  the  amount  of  a  dividend  received  by  him  under 
the  separate  fiat,  and  provrng  only  for  the  balance  of  his 
debt  under  the  joint  fiat.  ^  Even  a  court  of  law  has  exer- 
cised a  species  of  equitable  jurisdiction  in  this  respect ;  as 
where  tue  assi^ees  under  a  prior  separate  commission 
oljtained  a  verdict  against  a  defendant, — upon  its  appearing 
that  there  was  a  subsequent  joint  conmiission,  it  was  ordered 
that  the  money  should  be  paid  into  court,  until  a  petition 
to  supersede  the  separate  conuuission  then  jK^uding  had  been 
decided.^  The  assignees  imder  a  previous  si^parate  fiat 
are  bound  to  produce  the  proceedings  under  that  fiat  at  the 
opening  of  u  subsequent  joint  one,  for  the  purpose  of 
pro^inff  tlie  act  of  bankruptcy.  '^ 

Under  some  circumstances,  however,  the  joint  fiat  will  be 
annulled,  and  the  separate  one  prefeiTed  ;  as  where  a  joint 
fiat  has  not  been  taken  out  for  Jive  months  af'tei*  a  separate 
one  has  issued,  and  there  does  not  appear  to  be  any  joint  ef- 
fects. ^  And  a  sepai-ate  fiat  will  not  be  superseded  upon  the 
petition  of  joint  creditors,  if  they  suffer  a  considerable  time 
to  elaj)se,  without  obtainmg  an  order  to  prove,  for  the  pur- 
pose of  assenting  to,  or  dissenting  fix)m  the  certificate, — ^and 
more  especially,  if  the  certificate  under  the  separate  fiat  is 
actually  l^'ing  for  confirmation,  and  no  misconduct  is  im- 
puted to  the  oankinipt.  ^  And  where  a  separate  commission 
was  sued  out  against  one  of  two  partners,  who  was  adjudged 
a  bankrupt,  and  then  the  other  partner  died  before  assign- 
ment, and  afterwards  a  second  commission  was  taken  out 
against  the  bankrupt  partner,  describing  him  as  surviving 
partner, — ^the  first  commission  was  supported  in  preference 
to  the  second,  the  adjudication  beiiiK  considered  as  the  act 
which  severed  the  partnersliip. '  where,  also,  two  separate 
fiats,  without  any  joint  fiat,  nad  issued  against  two  partners, 
they  were  allowed  to  be  consolidated,  and  prosecuted  as  one 
joint  fiat.  ^ 

.  A  separate  commission  was  refused  to  be  superseded  to 
give  effect  to  a  subsequent  joint  one,  where  the  bankrupt 

^  Ex  parte  Luter,  3  Dea.  516.  *  Ex  parte  RowUmdaon,  I  Roae* 

»  Ex  parte  Barewn,  I  M.D.IfcD.  89.     Ex  parte  Hamper,   17   Ves. 

500.  403. 

>  Hodgkinton  v.  Traven,  1  B.  &  "Ex  parte  CtUten,  Buck.  58. 

C.  257.  ^  Ex  parte  Smith,  5  Ves.  295. 

*  Ex  parte  Sharp,  2  M.  D.  &  D.  ■  Re  Gatcer,  1  M.  D.  &  D.  1. 
350. 
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had  committed  a  felony,  by  not  surrendering  to  the  separate 
commission,  ^  and  where  the  omission  to  surrender  did  not 
proceed  merely  from  mistaken  advice,  nor  from  any  ex- 
tenuating circumstances.  But,  under  such  last  mentioned 
circumstances,  and  where  it  appeared  also  that  the  bankrupt 
had  surrendered,  and  passed  his  examination  under  the  joint 
commission.  Lord  Eldon  superseded  the  separate  commission, 
upon  the  petition  of  the  bankrupt,  even  after  a  prosecution 
Iiad  been  instituted  against  him.  ^ 

Under  a  joint  fiat,  it  is  the  practice  of  the  comt  to  make 
an  order,  (which  may  be  obtained  without  a  petition,)  that 
the  assignees  shall  keep  distinct  accounts  of  the  several 
es-tates,  and  that  the  separate  creditors  may  come  in  and 
prove  their  debts. '  And  if  any  proceedings  have  been  had 
under  a  separate  fiat  which  has  been  annulled,  they  are 
generally  ordered  to  form  part  of  the  proceedings  under  the 
joint  fiat,  and  the  proofs  taken  under  the  former  'fiat  are 
directed  to  be  received  as  proofs  under  the  other.  * 

Under  the  provisions  of  the  0  Geo.  4,  c.  16,  s.  17,  where 
a  fiat  is  issued  against  two  or  more  members  of  a  firm,  and 
afterwards  another  fiat  is  issued  out  against  any  other  of  the 
partners,  the  same  commissioner  should  execute  l3oth  fiats ; 
and  aft;er  the  adjudication  under  the  second  fiat,  the  bank- 
rupt's estate  will  vest  in  the  assignees  chosen  under  the  first 
fiat,  and  all  separate  proceedings  under  the  second  must  be 
stayed ;  and  the  second  fiat,  without  affecting  the  validity 
of  the  first,  must  be  annexed  to  and  form  part  of  the  first. 
But  tlie  Court  of  Review  may  order  the  second  fiat  to  be 
prosecuted  before  any  other  commissioner,  and  to  proceed 
either  separately,  or  in  conjunction,  with  the  first  fiat. 
Notwitkstanding  this  section  only  applies  to  existing 
partnerships,  yet  it  has  been  determined  that  a  separate  fiat 
issued  against  one  of  several  partners,  after  a  joint 
fiat  issued  against  the  others,  must  be  directed  to  the 
same  commissioner,  although  the  partnership  had  been  dis- 
solved.* And  where  a  separate  fiat  is  issued  against  one  part- 
ner, after  a  joint  fiat  agiiinst  the  other  partners,  the  cora- 
mi<ssioner  must  proceed  under  the  several  fiats,  as  they  are 
brought  before  him;  since  it  is  impossible  for  him  to  know 
beforehand  which,  in  the  result,  will  be  available.  • 

^  Ex  parte  Robartt,  2  Rose»  378.  £v  parte  Upham,  17  Ves.  212.  And 

3  Ex  parte  Lavender,  18  Ves.  18.  see  Ex  parte  Batewn,  ante,  p.  140. 

1  Rom.  55.  ^  Re  Simmoru,  2  M.   D.  &  D. 

3  1  Atk.  138.  €03. 

*  Ex  parte  Tobin,  1  V.  &  B.  308.  «  Ex  parte  Prycf,  2  G.  &  J.  ISI. 
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Reviewed  and  auxiliary  fiats.]    The  provLsions  of  the  5  <£  6 

Vict.  c.  122,  s.  86,  as  to  the  auxiliary  jurisdiction  qf  the  different 

courts  authorized  to  act  in  the  prosecution  of  fiats,  have  now 

rendered  it  unnecessar}-  to  issue  any  renewed  or  auxiliary 

Jiats.  1 

Section  V. 

Remedy  7vhere  the  Fiat  is  vtaliciot^Iy  sued  out. 

By  the  G  Geo.  4,  c.  IG,  s.  13,  if  the  commission  was 
issued  fraudulently  or  maliciously,  and  without  foundation^ 
the  lord  chancellor  might,  upon  the  petition  of  the  person 
agtiinst  whom  it  was  taken  out,  order  siitisfaction  to  be  made 
to  him  for  the  damages  sustained,  and  for  the  better  re- 
covery thereof  might  assign  the  ])etitioning  creditor's  bond  ^ 
to  him;  upon  which  he  might  aftei*ward8  sue  in  his  own 
name.  But  now  by  the  5  &  6  Vict.  c.  122,  s.  3,  the  bond 
may  be  dispensed  with ;  and  since  the  passipg  of  that  statute, 
the  practice  of  taking  a  bond  from  the  petitioning  creditor 
has  been  discontinued.  The  former  law  on  this  subject,  there 
fore,  as  to  the  assignment  of  the  bond,  and  the  right  of  action 
on  it  by  the  petitioning  creditor,  has  now  become  obsolete. 

But  notwitlistauding  the  above  provision  in  the  statute 
for  the  assignment  of  the  bond,  the  party,  against  whom  a 
commission  was  maliciously  sued  out,  was  not  deprived  of 
his  common  law  remedy  by  an  action  on  the  case  against 
the  petitioning  creditor;  and  this  modo  of  proceeding  in- 
deed afforded  sometimes  more  satisfacton'  redress  to  the 
injured  party,  than  an  action  on  the  bond, — ^inasmuch  as  n 
jury  were  not  limited  to  the  amount  of  the  penaltv  of  the 
bond,  but  might  give  any  damages  which  they  miglit  think 
the  plaintiff  was  justly  entitled  to.  ^  A  bankrupt,  therefore, 
has  still  aright  of  action  on  the  case  against  a  petitioning  cre- 
ditor, for  maliciously  suing  out  a  fiat  a«^inst  him.  But  in 
such  an  action  the  soUcitor  should  not  be  joined  as  a  defend- 
ant, imless  he  has  exceeded  the  bounds  of  his  professional 
duty.  4 

Wlienever  the  circumstances  of  the  case  will  justi^'  the 
action,  the  court  of  review  will  order  the  fiat  and  the  pro- 

^  See  post,  Ch.  7,  Sect.  1.  2  WUs.  145.  BonhoM'i  case.  8  Rep. 

s  Ex  pute  Pmy.  1  Rose.  12,  121.    Wpdam'i  cmie»  14  Vea.  90. 

Ex  parte  Scott,    Ibid.    £x   parte  91.    £x  parte  Fletcher,    1    Rose. 

Upham,  17  Yes.  212.  454. 

*  Broum  v.   Chapmafi,  3  Burr.  *  Smith  v.  Gainrfwd,    1   Rose, 

'«.      Chapman    v.    Picker$giU,  148,  fi. 
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ceedings  uiider  it  to  be  produced  at  the  trial  of  any  action 
or  indictment,  that  may  be  brought  og^ainst  tlie  petitioning 
creditor,  or  other  party  implicatea  in  suing*  out  the  iiat,  and 
will  permit  the  bankrupt,  or  his  solicitor,  to  take  such  copies 
of  them  as  they  shall  oe  advised.  *  But  a  jud^e,  it  seems, 
hay  no  authority  to  make  an  order  for  the  haiikrupt  to  in- 
spect and  take  copies  of  the  proceedings,  notwithstanding 
they  may  remaui  in  the  hands  of  the  attorney  who  sued  out 
the  fiat/  The  allegation  in  any  such  action,  that  the  fiat 
was  duly  amiuUed,  can  only  be  sustained  by  the  production 
of  the  lord  chancellor's  order  for  annulling  the  fiat,  which 
order,  by  the  1  &  2  Will.  4,  c.  50,  s.  19,  is  declared  f o 
have  all  the  force  and  effect  of  a  writ  of  supersedeas.  It 
is  a  fatal  variance,  to  allege  that  tlie  defendant  sued 
out  a  fiat  out  of  the  high  court  of  chmicery ;  for  the  fiat 
does  not  issue  out  of  the  court  of  chancery,  though  signed 
by  the  lord  chancellor, — ^but  by  virtue  of  the  act  of  parUa- 
ment  ^  giving  special  jurisdiction  to  the  lord  chancellor  in 
matters  of  bankruptcy.  ** 

Where  it  appetired  that  persons  had  conspired  together 
in  the  issuing  of  a  fraudulent  commission,  Lord  Eldon 
directed  the  necassary  documents  to  be  laid  before  the 
attorney-general,  with  a  view  to  the  institution  of  criminal 
proceedings  agjiinst  the  pailies.  *  But  the  offence  may  also 
oe  prosecuted  either  by  indictment,  or  information,  without 
recourse  to  the  attomey-genei-al.  ®  Where  an  indictment 
averred,  that  the  defendants  conspired  fraudulently  to  sue 
out,  without  any  just  cause,  a  commission  against  the  bank- 
rupt ;  and  it  appeared  that  the  real  object  was  to  dissolve  a' 
partnership  between  the  prosecutor  and  the  bankrupt,  Lord 
lenterden  held,  that  the  averment  of  fraud  in  the  indict- 
ment did  not  relate  to  the  improper  object  of  the  commission, 
— ^for  tliat  this  was  only  cognizable  by  the  chancellor, — ^but 
that  the  prosecutor  must  prove  that  the  commission  itself 
was  fraudulent,  as  being  sued  out  on  a  pretended  debt, 
trading,  or  act  of  bankruptcy.  * 

^  Ex  parte  Warren,  1  Rose,  276.         *  Ex  parte  Emery,  Buck.  422. 
19Vea.  162.  «  Ex  parte   Cawthom,    19  Ves. 

*  Ibid.  260. 

'  1  &  2  W.  4,  c.  56.  ».  12.  '"  R,  v.  Haicet,  K.  B.  Westm. 

*  And  see    Poynton  v.  Forster,     Sitt.  after  T.  T.  1828. 
3  Camp.  53. 


CHAPTER  VI. 

OF  THE  MEETING  TO  OPEN  THB   FIAT. 

By  the  general  order  ^  of  12  Janiiary  1832,  upon  the  ap- 
plication tor  an  appointment  for  opening  a  fiat  directed 
to  the  court  of  bankruptcy  in  London,  the  r^strar,  in  the 
presence  of  the  solicitor  applying  for  the  same,  is  to  allot 
the  fiat  by  ballot  to  one  of  the  commissioners;  except 
in  cases  of  second  or  renewed  fiats,  which  are  to  go  to  the 
same  commissioner  before  whom  the  former  fiat  was  prose- 
cuted; and  u]K)n  the  making  of  such  appointment,  the 
registrar,  in  the  presence  of  the  solicitor,  is  required  to  write 
upon  the  face  of  the  fiat  the  name  of  the  commissioner  bo- 
fore  whom  it  is  to  be  opened,  and  before  whom  it  must  be 
aftei*ward»  prosecuted,  unless  others  ise  specially  ordered  by 
the  court  of  review. 

And  we  have  seen,^  that  by  the  5  ife  C  Vict.  c.  122,  s.  4, 
eveiy  fiat  is  required  to  be  foitliwith  opened,  unless  the  com- 
missioner shall  in  his  discretion  think  fit  to  jwstjwne  the 
opening;  and  if  not  opened  within  three  days  after  tlie 
transmission  of  the  fiat  to  the  commissioner,  or  within  the 
further  time  allowed,  then  it  may  be  opened  within  fourteen 
days  then  next  following,  ujwn  the  apphcation  of  any  other 
creditor  to  tlie  amount  required  to  constitute  a  petitioning 
creditor.  But,  bv  the  general  order,  ^  a  London  fiat  cannot 
be  opened,  upon  tlie  ajuflication  of  any  other  creditor,  until 
afker  thre^  days  li*om  the  date  of  filing  the  same  in  the  office 
of  the  cliief  registrar  in  Basinghall  Street, — nor  a  coimtrj^ 
fiat,^  until  after  three  days  from  the  date  of  registering  tlie 
same  by  the  deput}'  registrar  of  the  district  court. 

Every  application  by  a  petitioning  ci'editor  to  extend  the 
time  for  opening  tlie  fiat,  must  be  supjwrted  by  affidavit,  to  be 
filed  in  court ;  *  and  where  the  time  is  extended  by  any  district 
commissioner,  he  must  cause  notice  to  be  sent  by  post  to  the 
secretary  of  bankrupts  of  the  extended  time  allowed.  ®    The 

^  Rule  xi.,  and  seq.    See  vol.  2.     vol.  2,  App.,  and  3   M.  D.  &  D. 
Appendix ;   and  see   I  Deac.  &  C.     App. 
App.  XXV.  *  Rule  5  Ibid. 

3  Ante,  p.  127.  '  General  order  12  Nov.  1S42. 

»  12  Nov.   1842.    Rule  3.    See     Rule  9. 

*  Id.  Rule  10. 
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petitioning  creditor-— or  if  there  is  more  than  one,  then  all 
of -them — ^must  attend  in  person^  before  the  commissioner 
to  prove  the  debt  or  debts  upon  which  the  liat  has  issued,  * 
except  upon  special  cause  proved  to  the  satisfaction  of  the 
commissioner.  ^  And  before  the  commissioner  declares  the 
party  bankrupt,  he  is  required  to  enter  on  the  proceedings  a 
deposition  of  the  petitioning  creditor,  stating  the  nature  and 
amoimt  of  tho  consideration,  and  the  time  oi  accruing  of  the 
debt.  The  attendance  of  the  petitioning  creditor  should  not 
be  dispensed  with,  merely  on  the  ground  of  his  attendance 
being  inconvenient  to  himself,^  as  where  he  resides  at  a 
distance  of  47  or  85^  miles  from  the  place  where  the  fiat  is 
opened;  though  where  he  resided  200  ^  miles  o%  or  even  110 
miles,  ^  such  an  indulgence  has  been  granted.  ^  But  where 
the  party  is  so  ill  or  so  infii'm  that  he  cannot  attend  but  at 
the  nazard  of  his  life,  then,  upon  a  proper  affidavit  of  a 
medical  man,  his  personal  attendance  may  be  dispensed 
with,  and  the  conunissioner  may  receive  an  office  copy  of 
the  affidavit  made  on  sti'ikiug  the  docket,  in  proof  the  cleut.' 
And  in  one  case,  where  tlie  petitioning  creditor  had  been 
detained  in  London  a  week,  on  account  of  the  commissioners 
not  having  been  able  to  attend  to  open  the  commission,  and 
he  was  called  by  important  business  into  the  country,  a  similar 
indulgence  was  granted.  ®  If  the  petitionmg  creditor  shoidd 
die  between  the  issuing  and  the  opening  of  the  fiat,  his  execu- 
tors then  will  be  permitted  by  a  special  order  to  prove  the 
debt.  ^ 

The  witnesses  to  prove  the  ti-ading  and  the  act  of  bank- 
ruptcy must  also  personally  attend^®  before  the  commis- 
sioner. The  pei-sonal  attendance,  however,  of  a  witness  may 
be,  under  special  circumstances,  dispensed  with ;  as  where  a 
fieparate  commission  had  issued  against  a  party  mider  which 
he  was  found  a  bankrupt,  and  afterwards  a  joint  commission 
was  taken  out  against  niin  and  his  partners,  and  the  only 

*  See  general  order  of  Lord  *  Ez  parte  Preemant  3  M.  &  D. 
Loughborough,    26tL  No?.    17U8,     33. 

poet,  vol.  2 ;  aiid  see  17  Ves.  415.  7  £x  parte  Edwards,  6  Vet.  318. 

'  General  order  12th  Nov.  1842,  Re  Wbod,  Mont.  509. 

Rule  12.    Ex  parte  fVright,3  M.  D.  «  Re  Graham,  Buck.  47. 

k.  D.  320.  9  Ex  parte  mnwood,  I  G.  &  J*. 

*  Ex  parte  fVUHamson,  1  Jac.  &  252.  Ex  parte  TannerM,  Mont.  & 
W.  240.  M.  292.  note. 

*  Kx  parte  Cox,  I  Deae.  k  C.  ^  Ei  parte  AUnut,  1  C.  B.  L. 
205.  }05.    Ex  parte  Edwardt,  Tbid. 

*  Ex  parte  Ross,  1   Dca.  &  C. 
552. 

VOL.  I.  H 
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witness^  who  conld  prove  the  act  of  bankruptcy  against  him, 
was  in  CumberlaBd  upon  business  of  importance,-— the  Lord 
ChaiiceBor  in  this  ease  permitted  the  commissioners  to  re- 
eeive  an  affidavit  of  the  act  of  bankn^tcy,  made  by  the 
witness  beftre  a  master  extraordinary;  upon  being  informed 
that  the  joint  eonmission  was  directed  to  the  same  commis- 
sioners as  the  separate  one.  ^  But  in  another  case^  where 
Ibe  applieation  was  opposed  by  die  bankrupt,  such  an 
order  was  refiised.  ^  No  witness,  who  was  a  creditory  was 
formerly  admissible  to  prore  the  requisites.  Neither  could 
tile  wy'e  of  the  bankrupt  be  examined  for  this  purpose.^ 
But  now  by  6  &  7  Vict.  c.  86,  a  creditor,  as  well  as  the 
bankrupt's  wife,  it  is  conceived,  would  be  competent  wit- 
nesses. And  it  seems,  that  where  there  is  a  vahd  objection 
to  the  ewnpetency  of  a  witness,  if  it  be  not  taken  before 
tko  commissioner  prior  to  the  adjudication,  it  cannot  after- 
wards be  urged  as  an  objection  to  the  proceedings  under  the 
fiat.  ^ 

As  to  the  autii<Hrity  of  the  commissioners  in  enforciog  the 
attendance  of  the  witnesses  to  tHrove  the  trading  and  the  act 
erf  bankruptcy,  see  post,  Chap  VII.,  Sect.  IV.  d  V. 

Where  the  act  or  bankruptcy  consists  in  lyinq  in  prison, 
tiie  usual  proof  of  it  before  the  commissioner  is,  by  pro- 
ducing the  certificate  of  the  clerk  of  the  papers  signed  by 
him,  and  proved  by  a  witness  who  can  depose  to  ms  sig- 
nature.' 

The  evidence  produced  at  the  meeting  to  open  the  Fiat  being 
all  ex  parte,  it  is  both  the  practice  and  the  duty  of  the  com- 
missioner to  inquire  minutely  into  the  foimess  of  the  petition- 
ing creditor's  debt,  and  the  manner  in  which  it  arose,  as  wefi 
as  into  the  facts  of  the  trading,  and  the  act  of  bankruptcy.* 
And  if  the  resuh  of  the  inquirr  affords  to  his  mind  sumcient 
evidence,  (for  he  is  not  bound  to  believe  all  that  is  swom),^ 
that  the  party  has  become  bankrupt  within  the  intent  and 
meaning  of  tne  statute,  he  is  then  reouired  to  adjudge  ^  him 
a  bankrupt  accordingly, — ^that  is>  to  aeelare  genwalfy,  ^  tiiat 
ie  became  bankrupt  before  the  date  and  suing  fi»th  cf  the 
fiat ;  and  he  then  signs  an  adjudication  to  that  effect.  ^   Th» 

1  In  re  fVood,  1  RtMe^  99%,    Sk  *  1  Mont.  B.L.  403. 

parte  Bowmm^  k  M.  D.  &  IX  90.  «  1  C.  B.  L.  103. 

*  £x  parte  Mme,  2  Bose,  839.  '  £z  parte  Simpton,  I  Atk.  71. 
»  Ex  pHt»  Jmnm,  I  P.  yfM.  •  6  G.4,  c.  16,  a.  24. 

<1I.  >  Bromley  v.  Ooodere,  1  Atk.  7B. 

*  Ex  paite  LoM,  t  Mont.  Dig.  Bx  parte  Chvome,  Ibid.  !  19. 
89.    Bi  parts  Hillit  Mont  %  M.  ^  For  the  form,  aee  toL  2. 
213. 
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adjndicatian  is  so  &r  final,  that  the  commissioner  maj^  not- 
withstanding the  subsequent  death  of  the  bankrupt,  proceed 
in  the  fiat  as  if  he  were  still  Uving ;  ^  but  he  cannot  adjudi- 
cate if  the  party  is  already  dead,  the  fiat  being  in  that  case 
absolutely  abated,  and  the  commissioner  depriyed  of  all 
fiDother  authority.^ 

The  court  of  xeTiew  has  no  authority  to  compel  the  com- 
missioner to  adjudicate ;  for  he  is  the  only  tribunal,  to  which 
this  particular  proceeding  (which  is  entirely  discretionary  on 
his  part)  has  bisen  committed  by  the  legislature.^  All  that 
the  court  can  do  is,  to  order  the  commissicmer  to  proceed 
generally  in  the  execution  of  the  fiat.  Neither  has  the 
court  jurisdiction  to  control  the  discretion  of  a  commissioner, 
as  to  what  documentary  eridenoe  he  shall  require  to  be  pro- 
duced to  piove  an  act  of  bankruptcy ;  though  the  court  wUl 
intinuite  its  c^xinion  on  the  subject.'*  Where,  however,  under 
the  former  proceedings  in  bankruptcy,  the  petitioning  cre- 
ditor, either  from  the  death,  the  absence,  or  the  differing  in 
opinion  of  the  commissioners,  was  unable  to  obtain  any 
adjudication  of  the  bankruptcy,  he  was  permitted,  upon  ap- 
plioatioa  to  the  lord  chancellor,  to  take  out  another  commis- 
sion against  the  bankrupt,  upon  the  same  dodcet  papers  on 
which  the  first  commission  issued,  directed  (if  in  London)  to 
another  list  of  commissioners  next  in  turn  at  the  bankrupt 
office.'  But  diis  was  not  granted,  where  die  commissioners 
had  exercised  a  deliberate  judgment  upon  the  matter  in 
lefusmg  to  declare  the  party  a  oankrupt,  and  the  chancellor 
was  not  clearly  satisfied  that  the  commissioners  had  erred.* 
In  one  case  of  this  land,  which  occurred  since  the  1  <&  2 
W.  4,  a  56,  it  was  recommended  that  the  matter  diould  be 
submitted  to  the  decision  of  a  subdivision  court.' 

After  the  commissioner  has  adjudged  the  party  a  bank- 
rupt, it  is  now  required  by  the  5  &  6  Vict  c.  1!^,  s.  23, 
that  befcie  the  notice  of  adjudication  is  paUished  in  the 
Omsette,  and  befixre  the  execution  of  any  warrant  of  seizure, 
a  dnpliotte  of  the  adjudication  shall  be  sen-ed  on  tlie  bank- 
rupt peraonatty,  or  at  his  place  of  abode  or  business,  and 
that  he  shaD  be  allowed  fire  days  firom  such  service  to  show 
cause  against  the  validity  of  the  adjudication ;  and  if  he 

^  Section  36.    B^adt^  v.  Bm»*  *  Ex  psite  i^rrm.  Bock.  510. 

iiy,  1  Atk.  97.    XxpurleAfMlMy,  ^  Ezparte  GnMm»4D.&C.640. 

15Vfli.494.    J)MV.  CMb,  SB.  *  £zpwtc  Am<  1  G.«(  J.  301. 

kA.46a.  '  Exptrte2VieAottt.2  0.&J.8fi6. 

'Ezfsrtft  JMc;  a  V.fcB.2e.  7  &c puts Bfvwm  8  M.  D.  lb  D. 

lB0Mwl4a  75S. 
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shall  within  that  time  show  to  the  satisfiiction  of  the  court, 
that  either  the  petitioning  creditor's  debt,  trading,  or  act  o; 
bankruptcy  is  insufficient  to  support  such  adjudication :  and 
no  other  petitioning  creditor's  debt,  trading,  or  act  of  bank- 
ruptcy shall  be  proved  to  the  satisfaction  of  the  court,  the 
adjudication  is  to  be  annulled.  But  if  no  cause  shaU  be 
shown,  the  court  is  to  direct  the  adjudication  to  be  published 
in  the  Gazette,  and  appoint  two  puulic  sittings  for  the  bank- 
rupt to  surrender  ana  conform,  the  last  ot  wluch  must  be 
not  less  than  thirty  days,  and  not  exceeding  sixty  days  from 
such  advertisement,  and  is  to  be  the  day  limited  for  such 
surrender.  If  the  bankrupt,  however,  surrender  to  the  fiat 
before  the  expiration  of  the  five  days,  and  give  his  consent 
in  writing,  the  adjudication  may  '^in  that  case  be  sooner 
advertised.  In  every  such  advertisement  the  date  of  the  fiat 
must  be  stated.^  ff  the  party  intend  to  dispute  the  adju- 
dication, he  must  cause  notice  of  his  intention  to  be  served 
upon  the  petitioning  creditor  or  his  soHcitor,  and  the  dqjuty 
registrar  of  the  court,  two.  days,  at  least,  before  the  day  of 
showing  cause  against  the  adjudication.^ 

It  seems  that  the  commissioner  should  allow  counsel  to 
attend  for  the  bankrupt,  if  he  requires  it,  to  show  cause 
against  the  adjudication.' 

But  the  court  will  not  permit  a  creditor  to  attend  by 
himself,  or  his  counsel,  to  oppose  the  adjudication.^ 

The  lord  chancellor  was  accustomed  m  some  cases  to  order 
the  advertisement  of  the  bankruptcy  to  be  suspended,  where 
the  party  would  swear  that  he  was  really  solvent,  and  had 
committed  no  act  of  bankruptcy ;  ^  though  in  one  case  the 
advertisement  was  stayed  with  some  hesitation,  upon  the 
application  of  a  creditor,  accompanied  even  with  the  consent 
of  the  petitioning  creditor.^  JBut  such  an  order  was  only 
made,  where  on  inspection  of  the  proceedings  no  bank- 
ruptcy  was  found',  or  the  bankrupt  snowed  probable  cause 
that  he  would  succeed  in  his  objections  to  the  vaUdity  of  the 
fiat,^  or  where,  under  a  country  commission,  it  was  neces- 
sary to  give  an  opportunity  of  producmg  the  evidence.^ 

^  General  Order,  12  Nov.  1842,  Ves.414.  £x  ptrte  PmUm,  I  Rose, 

Rule  11.  259.    Ex  parte  Fletcher,  Ibid.  337. 

*  General  Order  of  12  Nov.  1S42.  In  re  Lewi$,  2  Rose,  59;  and  se^ 
Rule  13.    Poet  Append,  and  8  M.  17  Ves.  618. 

D.  k  D.  App.  p.  Ivii.  «  Ex  parte  Ogilb^,  1  G.ft  J.  250. 

3  Ex  parte  Tayior,  Mont.  &  M.  ~  Ex  parte  fVood,  1  M.  D.  &D.  92. 

427.  .  '  Ex  parte  Rhodes,  3  Dea.  696. 

*  Ex  parte  Cooke,  4  Dea.  78.  Ex  parte  Pmlkee,  4  Dea.  44. 

*  Ex  parte  Foster,  I  Rose,  51.  17  *  Ex  parte  Tarleton,  19  Vet.  464. 
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The  bankrupt,  if  he  chooses,  may  surrender  at  the  meeting 
to  open  the  nat,  (without  waiting*  tor  either  of  the  public 
meetings^)  for  the  purpose  of  obtaining  an  earlier  protection 
from  the  commissioner.^ 

When  the  commissioner  has  adjudged  the  party  bankrupt, 
he  issues  his  warrant  to  the  messenger  for  the  immediate 
seizure  of  all  the  bankrupt' a  personal  estate  and  effects.' 
As  the  power  and  authority  ol  this  officer  have  been  con- 
siderably enlar^  by  the  modem  statutes^  and  as  various 
lights  and  duties  are  connected  with  the  office,  it  has  been 
thought  better  to  consider  them  in  a  subsequent  chapter.' 

>  Ex  parte  Wood,  16  Vet.  1.  '  Section  27;  see  vol.  3,  for  the 
I  Rote,  3f>.  form. 

s  See  pott,  Chap.  VIII. 
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Section  I, 

.  Of  tlie  Oeneral  Jurisdiction  of  the  Commissioners, 

Qualification,]  By  the  1  &  2  W.  4,  c.  56,  s.  1,  his 
Majesty  was  authorised  by  commission  imder  the  sreat 
seal  to  appoint  six  persons,  being  barristers-at-hiw,  of  not 
less  than  seven  years'  standing*,  or  of  four  years'  standing, 
having  previously  practised  as  a  special  pleader  for  three 
years,  to  be  commissioners  of  tlie  court  of  bankruptcy  in 
London,  and  from  time  to  time  to  supply  any  vacancy  in 
their  number. 

Oath,]  In  lieu  of  the  oath  directed  to  be  taken  by  the 
commissioners  imder  the  6  Geo.  4,  c.  16,  another  form  is 
prescribed  to  be  taken  by  each  of  them  on  his  appointment^ 
Defore  the  lord  chancellor,  and  he  is  not  again  required  to 
take  the  oath  whilst  he  continues  in  office. 

Jurisdiction,]  Every  commissioner  is  declared  to  have  all 
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tlie  rights  and  privilqpee  ot  a  judge  of  a  oburt  of  record^ 
and  m  odiar  rigbtg  and  privikgety  as  fiillj  to  all  intenta 
and  puipoaaa  aa  the  aame  are  maed,  ezeraaed^  and  «igoyed 
by  anj  of  the  judges  at  Weataiinaler.  And  by  seot  7,  aaok 
01  the  six  London  commifisioners  is  declared  to  have  fdl  the 
powen>  dnti«B|  and  aiiithoritiee  vhioh  I9ei«  tested  in  the 
fonner  oonimissionen  of  baaknipt;  eaBeent  that  no  siiu^ 
commissioner  has  power  to  oonunit  any  oanlanipt  or  otEsr 
person,  otharose  tnan  to  the  custody  of  a  mseoonger  or  other 
ofioer  of  the  conrt>  to  be  detained  by  him  and  Drought  up 
before  a  sabdiWsion  court,  «r  the  court  of  review^  within 
three  days  after  such  oomttutment^  for  which  purpose  one 
of  such  oourts  is  directed  to  be  fordiwith  assembled^  and  te 
which  court  auch  examination  m^8t  be  adjourned. 

By  5  <S;  6  W«  4,  c  29>  s.  24>  every  commissioner  also^ 
sittina^  alone,  is  declared  to  have  ell  the  powers  of  a  court  of 
lecoio.  But  no  Commissioner  eitting  alone  can  impose  any 
£ae,^  or  commit  for  a  contempt  of  covart,  but  every  such  con* 
tempt  ia  oognisaUe  only  by  the  court  of  review.  This 
restriction,  howeveTi  does  not  interfere  with  the  previous 
power  given  to  any  commissioner  bj  the  1  £  8  W»  4^  o.  ^6> 
9.  ?9  to  commit  any  person  examined  before  him  to  the 
temporary  custody  of  tne  messenger. 

Bj6&6  Vict  c  122,  &  66,,  Sie  lord  dianceUor,  by  any 
genml  or  other  order^  m4y  direct  the  court  authorised  to. 
set  in  the  prosecution  of  ai^  fiat  to  hear>  determine)  and 
make  order  in  any  matter  in  oankruptcy  within  the  original 
jurisdiction  of  the  court  of  review,  subject,  however,  to  an 
appeal  to  that  court  Any  commissioner  is  to  be  deemed 
and  taken  to  be  a  court  authorised  to  act  in  the  prosecution 
of  the  fiat;  and  all  matters  and  duties  directed  or  authorised 
bj  the  act  to  be  done  by  the  court  of  bankruptcy,  may  be 
done  by  any  one  of  the  commisBioners.  And  every  oouxi 
authorised  to  act  and  acting  in  the  prosecution  of  any  fiat, 
or  in  execution  of  any  duty  imposed,  or  to  be  imposed^  on 
such  court  by  that  or  any  other  act  thereafter  to  be  in  force, 
is  declared  to  have  all  toe  powers  and  privileges  of  a  court 
of  record*  And  by  sect.  70,  the  commissioners  in  London^ 
or  the  major  part  of  them,  and  such  of  the  country  eommi** 
sioners  as  shall  be  nominated  by  the  lord  chancellor  for  that 
purpose,  mav  make  from  time  to  time,  subject  to  the  sanc- 
tion and  connrmation  of  the  lord  chancellor,  general  rules  and 
orders  for  regulating  the  practice  in  every  court  authorised 
to  act  in  the  prosecution  of  fiats  in  bankruptcy. 

^  And  act  JEk  pttts  PtfMMTt  2  M«  n  A.  SU*    2  Gr.  M.  n  R.  525« 
5Tyr.9l5. 
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By  the  7  *fe  8  Vict.  c.  70,  for  fiacilitating  arrangements 
by  trust  deeds  between  debtors  and  creditors,  one  of  the  com- 
misioners  is  empowered  to  privately  examine  into  the  matter 
of  any  petition  presented  nnder  that  act,  and  to  direct  certain 
proceedings  for  carrying  the  provisions  of  it  into  execution. 

Auxiliary  jurisdiction^]  By  5  &  6  Vict.  c.  122,  sect.  86,  the 
several  courts  authorised  to  act  in  the  prosecution  of  fiats  are 
to  be  auxiliary  to  each  other  for  proof  of  debts,  >r  for  the  ex- 
amination of  witnesses  on  oath,  and  are  to  possess  the  same 
powers  to  compel  the  attendance  of,  and  to  examine,  wit- 
nesses, and  to  enforce  both  obedience  to  such  examination, 
and  the  production  of  books  and  other  documents,  as  are 
possessed  by  the  court  to  which  the  fiat  is  directed.  All 
such  examinations  must  be  taken  down  in  writing,  and 
annexed  to  the  proceedings  imder  the  fiat;  and  no  such 
proof  or  examination  can  be  taken  by  any  auxiUarr  court, 
without  the  permission  in  writing  of  the  court  to  which  the 
fiat  is  directed.  This  enactment  renders  it  now  unnecessair 
to  issue  any  auxiliary  commission  or  fiat  under  the  6  Geo.  4, 
c.  16,  s.  20,  for  the  proof  of  debts  under  20t,  or  for  the 
examination  of  witnesses. 

By  sect.  86,  the  lord  chancellor  may  authorise  any  com- 
missioner or  deputy  registrar  of  the  court  in  London,  or 
other  qualified  person,  to  act  for  or  in  aid  of  any  country 
commissioner  or  deputy  r^istrar,  and  vice  versd;  or  any 
country  commissioner  or  deputy  registrar  of  one  d»trict  to 
act  for  or  in  aid  of  any  country  commissioner  or  deputy 
reffistrar  of  any  other  district.  And  by  sect.  87,  the  tra- 
veUing  expenses  of  any  such  commissioner  or  deputy  regis- 
trar, or  other  person  so  acting  in  aid,  are  to  be  paid  (and  in 
the  case  of  a  commissioner,  or  deputy  registrar,  in  addition 
to  his  salary)  out  of  **The  Bankruptcy  Inmi  Act,"  and  the 
amount  to  be  in  the  discretion  of  the  lord  chancellor. 

Sittings.]  By  the  general  order*  of  12  January,  1832,  the 
London  commissioners  are  required  to  sit  daily  (with  the 
exception  of  Sundays  and  holidays)  at  ten  o'ciock,  at  the 
court  in  Basinghau-street,  and  to  hold  their  subdivision 
courts  at  the  same  place. 

Subdivision  courts.]  Bj  1  &  3  W.  4,  c.  56,  s.  6,  the  London 
commissioners  may  be  formed  into  two  subdivision  courts, 
consisting  of  three  commissioners  for  each  court,  for  hearing* 
and  determining  the  matters  and  things,  and  taking  the 

*    ^  EuleXIV.  aee  Vol.  2,  Appendix;  and  see  1  Deac.  k  €•  App.  zzr. 
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examinations  after  referred  to  in  the  act;  and  all  references 
or  adjournments  by  a  single  commissioner  to  a  subdivision 
court  are  to  be  to  that  to  which  he  belonffs^  unless  the 
commissioner^  in  case  of  the  sickness  of  one  of  the  commis- 
sioners of  the  subdivision  courts  or  for  other  sufficient  cause, 
shall  think  fit  otherwise  to  direct. 

And  it  is  further  provided  bv  the  6  &  6  W.  4,  c.  29,  s.  23, 
that,  in  case  of  the  non-attendance  of  anj  one  of  the  com- 
missioners of  the  subdivision  court,  the  reference  shall  not 
be  of  necessity  to  the  other  subdivision  court;  but  the 
remaining  commissioner  or  commissioners  of  such  subdivision 
court  may  call  in  and  require  the  attendance  of  dther  or 
any  of  the  commissioners  of  the  other  subdivision  court,  and 
may  thus  form  a  l^al  subdivision  court.  By  1  &  2  W.  4,  c.  56, 
&  6,  subdivision  courts  may  sit  either  in  public  or  private^ 
unless  where  it  is  otherwise  provided  by  the  act,  or  by  the 
rules  to  be  made  in  pursuance  of  the  directions  of  the  act. 

By  s.  30,  any  one  of  the  commissioners  may  adjourn  the 
examination  of  any  bankrupt,  or  other  person,  to  be  taken 
either  before  a  sul)division  court  or  the  court  of  review,  and 
may  likewise  adjourn  the  examination  of  a  proof  of  debt  to 
be  heard  before  a  subdivision  court,  which  is  to  determine 
upon  such  proof  of  debt,  without  any  appeal,  except  upon 
matter  of  law  or  equity,  or  of  the  refusal  or  admission  of 
evidence.  But  if,  before  the  commissioner  or  the  subdivision 
court,  both  parties  consent  to  have  the  validity  of  any  debt 
in  dispute  tried  by  a  jury,  an  issue  is  to  be  prepared  under 
the  durection  of  tne  commissioner  or  subdivision  court,  and 
sent  for  trial  before  the  chief  judge,  or  one  or  more  of  the 
other  judges  of  the  court  of  review;  and  if  one  party  only 
applies  for  such  issue,  the  commissioner  or  subdivision  court 
snail  decide  whether  or  not  such  trial  shall  be  had,  subject  to 
an  appeal  as  to  such  decision  to  the  court  of  review. 

By  s.  31,  if  such  commissioner  or  subdivision  court  shall 
determine  any  point  of  law  or  matter  of  equity,  or  decide  on 
the  refusal  or  admission  of  evidence,  in  the  case  of  any  dis- 
puted debt,  such  matter  may  be  brought  under  review  of  the 
court  of  review  by  the  party  who  thinks  himself  aggrieved ; 
and  the  proof  ot  the  debt  shall  be  suspended  until  such 
appeal  shall  be  disposed  of,  and  a  sum,  not  exceeding  any 
expected  dividend  on  the  debt  in  dispute  in  such  proof,  may 
be  set  apart  in  the  hands  of  the  accountant  general,  until 
such  decision  be  made ;  and  in  like  manner  there  may  be  an 
appeal  from  the  court  of  review  to  the  lord  chancellor. 

If  (by  s.  32)  any  appeal,  either  to  the  court  of  review  or 
to  the  lord  chancellor,  shall  be  allowed  in  relation  to  tha 

Hd 
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admission  or  reftual  of  evidence,  the  proof  of  the  debt  mogt' 
be  affain  heard  by  the  commissioner  or  subdiiision  court, 
and  tne  evidence  tnen  admitted  or  rejected  accordingly. 

By  5  &  6  W.  4,  c.  39,  8.  24,  the  subdivision  courts  and  the' 
cpmmissioners  have  power  to  administer  oaths  on  affidavits  to 
be  sworn  before  them  in  matters  of  bankruptcy,  in  all  cases 
where  the  same  may  be  administered  by  ft  master  in  chan- 
oery.  And  by  s.  25,  the  subdivision  courts  are  declared  to 
be  courts  of  record,  and  to  have  all  such  powers  of  commit-' 
ment  as  were  vested  in  commissioners  m  bankrupt  at  the 
time  of  the  passing  of  the  1  &  2  W.  4,  c.  56,  and  to  have  all 
the  powers  and  incidents  of  a  court  of  record,  as  fully  as 
any  of  the  courts  of  law  at  Westminster. 
.  ^y  5  ^  6  Vict.  c.  122,  s.  60,  the  subdivision  courts,  aa 
well  as  any  court  authorised  to  act  in  the  prosecution  of  a 
fiat,  may  award  such  costs,  in  all  matters  oefore  them,  aa 
shall  seem  fit  and  just.^ 

In  forming  a  subdivision  court,  it  is  indispensable  that 
three  commissioners  should  be  present,  although  it  is  not' 
necessary  that  they  should  be  unanimous  in  their  judgment.^' 

Country  commimaners,]  By  the  5  &  6  Vict,  c  122,  s.  59, 
Her  Majesty  was  empowered  to  appoint  not  exceeding  twelve 
persons,  being  Serjeants  or  barristers-at-law,  of  not  less  than 
seven  year^  standing  at  the  bar,  to  be  additional  conunis- 
sioners  of  the  court  of  bankrupted,  to  act  in  the  prosecution 
of  fiats  in  the  country,  who  were  required  to  take  the  like  oath 
before  the  lord  chancellor  as  previously  administered  to  the 
London  commissioners.  Any  one  of  such  additional  com- 
missioners may  form  a  district  court  of  bankruptcy  at  such 
]dace  and  for  such  district  as  Her  Majesty,  with  the  advice  of 
the  privy  council,  shall  direct,  with  power  to  describe,  and 
from  time  to  time  to  alter,  the  limit  and  extent  of  every  such* 
district.  But  nothing  is  to  provent  the  lord  chancellor, 
when  he  shall  deem  it  expedient,  from  directing  ai^  fiat  to 
the  court  of  bankruptcy  in  London.  And  W  sect,  m),  upon 
the  death,  resignation,  or  removal  from  office  of  any  such 
additional  commissioners,  or  any  of  their  successors,  Her 
M^esty  may  in  like  manner  supply  such  vacancy. 

Dj  sect.  o2,  the  additional  commissioners  hold  their  offices  - 
during  their  good  behaviour,  and  are  subject  to  the  like  pri- ' 
vileges,  disabilities,  and  penalties  as  the  former  commis- 
sioners were  subject  to  under  the  1  «&  2  Will.  4,  c.  56. 

'  And  tec  post,  Chapter  on  ^  Kx  parte  Lampon,  3  D.  &  C. . 
CM$.  731. 
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B  J  the?  &6  Vict  c.  96,  &  42,  the  lord  clumceUor  may 
attach  the  country  commissioiiers  to  such  districts  described 
by  Her  Miyesty  in  council,  as  he  shall  ihink  fit ;  and,  by 
sect.  44,  may  authorise  them  to  hold  sittings  at  any  other 
places  tiian  those  at  which  they  have  been  used  to  sit,  in 
which  case  the  commissioners  and  registrars  are  to  be  paid 
their  travelling  and  other  expenses. 

By  5  (&  6  Vict  c.  132,  sect.  90,  the  several  fees  authorised 
to  be  taken  in  the  countiy  courts  are  specified  in  the  schedide^ 
to  the  act;  they  must  be  paid  over  to  the  chief  respBtrBi  in 
London,  to  be  by  him  applied  in  payment  of  such  salaries 
to  ushers  and  otW  under  officers  of  the  country  courts  as 
the  lord  chancellor  may  direct. 

The  practice  of  the  court  of  bankruptcy  in  London  it 
directed  to  be  followed  in  the  district  courts,  and  the  pro- 
ceedings to  be  in  the  same  form,  itmtatis  mutandis^  toA  to 
be  kept  in  each  district  court,  unless  directed  bv  the  lord 
<;hanceIlor  to  be  transmitted  to  the  court  of  banKruptcy  in 
London.' 

General  powerif  duties^  and  regulations.']  All  monies 
paid  into  tne  bank  of  Bzigland  to  the  credit  of  the  ac- 
countant in  bankruptcy  are  subject  to  the  order  of  a 
commissioner,  in  writing  under  his  hand,  and  testified 
by  a  deputy  registrar  as  to  the  application  thereof*  But 
every  such  order  must  specify  the  amount  of  any  payment 
to  be  made,  the  purpose  to  which  it  is  to  be  applied,  and 
the  name  of  the  oSlc\s1  assignee  to  whom  the  same  is  to  be 
made,  and,  where  the  sum  to  be  paid  exceeds  bOlQhf  the 
name  of  the  person  beneficially  entitled.  The  acceuntaa^ 
»  required,  pursuant  to  such  order,  to  pay  the  sum  specified 
therein  out  of  the  bankrupt's  estate  by  a  draft  subscribed  te 
and  on  the  same  paper  with  such  order.^  And  all  soeb 
orders  of  a  commissioner  for  payment  of  monev,  or  fat  the 
transfer  and  sale  of  stock  or  securities,  must  oe  signed  ia 
triplicate,  one  copy  of  which  i»  to  be  filed  with  the  proceed- 
ings, another  copy  to  be  left  with  the  Bank  of  England,  and 
the  third  to  be  letit  with  the  accountant. 

Any  one  of  the  commissioners  of  the  court  acting  in 
the  prosecution  of  any  fiat  may,  firom  time  to  time^  make 
order  relative  to  the  detivering  out  to  an  official  asskpnee 
of  any  bill  or  note,  which  may  stand  in  the  Bank  of 
ad  to  the  credit  of  the  accountant  for  the  estate  under 


*  Set  foit.  Vol.  2.  >  Lord  Lyndhunt's  QMMhit  Chr- 

>  GeiMn]  BLoIes  and  Oidert  oT  der»  12  Nev.  1842^  Rolw  16,  17» 

12  Nov.  1842,    Role  6,  tm  ftMt,  pprt»  App«  and  8  M*  Dult  P.  App^ 

Append.  &  3  M.  D.  &  D.  App.  p.  M.  p.  Izix. 
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such  fiat;  provided  the  purpose  of  such  delivery  be  stated  in 
the  order,  and  the  order  be  attested  by  a  deputy  registrar.^ 
And  any  one  commissioner  may  also,  as  onen  as  it  shall 
appear  to  him  expedient,  by  order  under  his  hand  in  the 
form  specified  in  the  schedule  to  the  general  order,  direct 
any  money  in  the  Bank  of  England  belonging  to  a  bank- 
runt's  estate  to  be  invested  in  the  purchase  of  exchequer 
bills  to  be  lodged  in  the  bank,  and  may  in  like  maimer  direct 
the  snle  or  exchange  of  such  exchequer  bills,  and  also  the 
exchange,  sale,  or  transfer  of  any  stock,  or  public  securities 
which  sh&U  have  been  paid  into  the  Bank  of  England  on 
account  of  the  bankrupt  s  estate,  and  direct  the  proceeds  to 
be  laid  out  in  the  purchase  of  exchequer  bills,  to  be  deposited 
in  the  bank  to  the  credit  of  the  accountant  for  such  par- 
ticular estate;  and  the  accoimtant  may,  pursuant  to  such 
order,  make  such  sale,  purchase,  or  transfer,  and  the  expenses 
be  charged  to  the  account  of  the  estate.^  Tlie  signature  of 
the  commissioner  must  be  attested  by  a  deputy  registrar^ 
and  the  order  of  the  accoimtant  be  subscribed  to  the  ortler  of 
the  commissioner  and  on  the  same  paper.  And  no  stock  can 
be  transferred  for  any  sale,  nor  any  public  security  )je  deli- 
vered for  the  purpose  of  sale,  except  to  a  coshier  of  the  bank, 
until  the  price  be  paid  into  the  bank  to  the  credit  of  the 
accountant  in  bankruptcy;  and  no  sum  is  to  be  paid  for  the 
purchase  of  any  public  security,  until  it  be  deposited  in  the 
Dank  to  the  credit  of  the  accountant. 

The  commissioner  acting  in  the  execution  of  any  fiat  is 
bound  to  execute  an  order  of  reference  from  the  court  of 
review  directing  him  to  inquire  into  any  matters  relating  to 
the  bankruptcy,  and  to  report  the  same  to  the  court ; '  but  it 
seems,  that  neither  that  court,  nor  the  lord  chancellor,  can 
compel  a  commiasioner  to  execute  such  order,  and  that  the 
only  remedy  to  enforce  the  performance  of  the  order  would 
be,  either  by  the  proceeding  of  mandamwy^  or  by  informa- 
tion, or  mre  facias,^ 

The  commissioners  are  a  tribimal  sufficient  to  have  their 
witnesses  protected, '  though  in  this  case  it  is  rather  a 
privilege  than  a  protection ;  for  tluy  have  not  power  to  dis- 
charge a  witness  who  is  arrested  during  his  attendance  on 
them,  but  the  witness  is  compelled  to  apply  by  habeas  corpus 
to  one  of  the  superior  courts.    They  have  power,  however,  to 

>  Id.  Rule  20.  «  3  Bl.  Com.  ch.  7,  p.  110. 

*  Id.  Rule  21.  •  A  Com.   Dig.   tit.  <'  Officer.'* 

*  Ex  pute  Steward,  8  M.  D.  &  (K.  2),  (K.8).  (K.  11),  (K.  13). 
D.  405.    And  see  Ex  parte  Ro^fe,  «  2  Blaclc.  1142. 
2Dea.421. 
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administer  an  oath ;  and  any  person  falsely  swearing  before 
them  may  be  indicted  for  perjury.* 

Where  the  directions  of  the  statute  for  the  conduct  of  the 
commissioners  are  plain  and  positive,  they  ought  to  be  strictly 
pursued  J  but  where  any  discretion  is  vested  in  them,  tliat  is 
not  subject  to  control.  Thus  the  court  of  King^s  Bench  will 
refuse  ^kmandamus  to  a  commissioner,  to  certify  the  bankrupt's 
conformity  to  the  lord  chancellor;  the  legislature  havmg 
vested  a  discretion  in  the  commissioner  in  that  respect,  with 
which  the  court  will  not  interfere.*  And  where  flie  lord 
chancellor  sends  back  the  bankrupt's  certificate,  for  the 
purpose  of  letting  in  other  creditors,  the  commissioner  is  not 
confined  to  that  object,  nor  bound  by  the  original  certificate ; 
but  the  whole  is  again  open  to  his  judicial^  discretion*  So, 
in  the  examination  of  a  person  as  to  any  portion  of  the 
bankrupt's  propertj-,  which  may  have  been  received  by  him, 
— the  commissioners  were  to  determine,  at  the  haasara  of  an 
action,  whether  the  questions  were  such  as  the  person  was  bound 
to  answer;  and  the  lord  chancellor  would  not  interfere,  by 
making  an  order  upon  them  to  enforce  answers  to  any  par- 
ticular questions  *  to  be  put  to  such  person,  or  to  restrain 
them  from  requiring  the  production  of^a  particular  deed.* 

By  the  6  Geo.  4,  c.  IG,  s.  60,  the  commissioners  are  em- 
powered to  expunge,  or  reduce,  the  proof  of  a  debt  under  the 
nat, — ^an  authority  which  they  did  not  previously  possess.^ 

A  commissioner  is  bound  to  act  throughout  the  proceedinga 
in  every  matter,  according  to  the  best  of  his  ju(^ment  and 
discretion ;  and  he  ought  not  to  decline  to  act  in  any  matter, 
merely  for  the  purpose  of  having  a  petition  presented  to 
obtain  the  opinion  of  the  court  of  review  on  the  subject.' 
But,  wherever  the  legislature  has  given  authority  to  the 
commissioners,  without  giving  them  power  to  punish  dis- 
obedience to  that  authority,  or  to  make  the  authority  avail- 
able for  its  purpose,  the  great  seal  has  been  accustomed  to 
lend  the  aid  of  its  general  jurisdiction,  to  execute  and  enforce 
theproviflions  of  the  legislature.® 

Tne  commissioners  are,  from  the  nature  of  their  trust,  in- 
capacitated from  purchasing  any  of  the  bankrupt's  property, 

>  6  Geo.  4,  c.  16,  8.  99.  •  And  lec  post,  c.  9,  a.  27. 

'  Ex  parte  King,  7  East,  92.  '  13  Yes.  590.    It  appears  from 

*  Ex  parte  Jftftg-,  15  Yes.  12€.  several  old  cases  in  the  books,  that 

*  Ex  parte  Farr,  9  Yes.  513;  commissioners  were  formerly  in  the 
lad  see  post,  157.  practice  of  aslcing  and  receiving  the 

*  Ex  parte  Beetton,  Mont.  &  M.  opinion  of  the  court  of  Common 
244.  And  see  ex  parte  Groom,  4  D.  Pleas.    2  Christ.  H.  L.  9.  10. 

k  C.  640.  *  Ex  parte  fVoollfy,  1  O.  &  J.  395. 
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either  for  themMlves  or  others.^  And  tliis  disabflity  attaches 
to  a  commiBsioner,  who  has  not  even  acted  under  the  fiat ; 
bttt  if  he  has  obtained  the  consent  of  the  creditors  at  a 
general  meeting  called  for  that  purpose^  it  seems,  that  he 
may  then  become  a  purchaser  under  an  order  of  the  court 
of  rerieir.* 

An  appeal  lies  from  the  determination  of  a  commissioner 
to  the  court  of  review  by  petition  ;•  he  will  not,  however, 
-apotk  any  such  petition  be  oraered  to  pay  costs.^ 
'  The  authority  of  the  commissioners  is  not  determined,  as 
we  hare  seen,  by  the  demise  of  the  Crown,  nor  by  the  death 
of  the  banlTupt  after  adjudication;  in  the  latter  case  they 
are  expressly  empowered  to  proceed  in  the  fiat,  as  if  the 
bftnkrupt  were  stiH  living.^ 

Power  tfimprisanmtntj  ^.]  In  certain  cases  the  commis- 
sioners have  power  to  issue  process  of  imprisonment;  but 
this  power  is  mtended  not  so  much  to  punish  the  party,  as  to 
compel  an  answer*  to  questions  irat  by  them  to  the  bankrupt 
and  others,  for  the  discovery  oi  the  estate  and  effects;  and 
the  process  they  issue  is  in  the  nature  of  process  for  con- 
tempt. But  they  have  no  power  given  them  of  conmiitting 
^^eraHy  for  a  contempt .  Thus,  in  the  case  of  any  person 
beitts'  guilty  of  riotous  ccmduct  in  the  presence  of  the 
Lon&m  commissioners;  to  the  obstruction  of  their  proceed- 
ings, they  were  not  empowered  to  commit  the  person  for  the 
contempt,  but  onlv  to  order  him  to  be  taken  before  an  alder- 
num,  or  justice  or  the  peace/  And  by  the  5  £  6  Will.  4, 
c»  29,  s.  §4,  they  are  expressly  excluded,  when  sitting  alon^ 
finom  the  power  of  imposing  a  fine  or  committing  ror  con* 
tempt,  every  sudi  contempt  being  only  cognisable  by  the 
court  of  iiBview. 

Befbre  the  aheration  of  the  bankrupt  law  by  the  1  £  2 
WUL  4,  c.  59,  the  commissioners  were  not  considered  as  a 
Cffurt  of  justice,  as  they  were  not  in  any  statute  denominated 
judges^  But  by  the  provisions  of  that  and  subsequent  acts, 
as  we  have  already  seen,  it  is  expresslv  declared  that  each 
commissioner,  though  sitting  alone,  shall  ha;ve  all  the  powers 
of  a  court  of  record,  which  would  of  course  include  the 
■ "  ™^  I     ■         --■     -' "  —■■■■    ■  ^ 

1  Ex  pute  Benngtt,  10  Ves.  381.        «  And  aee  JfOfer  ▼.  Seare,  2  BI. 

3  Ex  parte  Barriton,  Buck.  17.       1X41.    Perkm,  y.  Prodor,  2  Wik. 

3  BrwnleyY.  Goodere,  I  Atk«  77.     384. 
1  &  2  Win.  4,  c.  56,  88.  17.  30.  M  &  2  0.4,  c.  113. 

<  Ex  parte  Scarth.  14  Ves.  104.  *  Kinder^.  FFiOtam«»4T. R.  318, 
15  Ves.  293.  1  M.  Raym.  467.      2   BU    1145. 

*  6  Geo.  4,  c.  16,  8. 26.  8  Co.  121. 
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power  of  fining  or  imprisoning  for  contempt,  if  that  power 
was  not  expressly  excepted  by  the  5  4  6  Will,  4,  c.  29,  s.  24. 
And  the  only  question  is,  whether  the  subsequent  act  of  the 
5  4  6  Vict  c.  122,  s.  66,  which  declares  that  every  court, 
authorised  to  act  in  the  prosecution  of  nny^t,  shall  have 
all  the  powers  of  a  court  of  record,  and  that  any  one  com- 
missioner shall  be  deemed  and  taken  to  be  such  court,  vir- 
tually repeals  the  express  exception  in  the  previous  act  of  the 

1  &  2  win.  4,  c.  29? 


Section  II. 

Of  the  Power  of  tlie  Commissioners  over  the  Bankrupt. 

As  to  the  Examination  of  the  Bankrupt  previous  to 
Commitment,  see  post,  Ch.  XIII. 

As  soon  as  the  party  is  declared  a  bankrupt,  the  commis- 
sioner is  empowered  to  call  upon  him  to  surrender  himself 
within  the  tone  limited  by  the  statute.  But  if  he  has  reason 
to  apprehend  that  he  is  embezzling  his  effects,  or  preparing 
to  depart  the  kingdom,  he  may  summon  him  to  appear  oefore 
them  to  be  examined^  inmiediately.  And  in  case  the  bank- 
rupt without  any  lawful  impediment  disobeys  the  summons, 
(wnich  the  commissioner  may  now  issue  at  any  time,  and  for 
any  purpose,  whether  he  has  obtained  his  certificate  or  not^ 
the  commissioner  may,  by  warrant  imder  Ids  hand  and  sealy 
authorise  any  person  to  arrest  him  and  brinff  him  before 
them.*  But  the  issuing  of  the  warrant  entirely  rests  with 
Ae  discretion  of  the  commissioner,  and  the  court  of  review 
will  not  interfere,  by  directing  him  to  issue  a  warrant  for 
the  apprehension  of  a  bankrupt  who  has  absconded.^  Upon 
the  appearance  of  the  baiikrupt  before  a  commissioner,  he 
may  examine  him  upon  oath,  either  by  word  of  mouthy  or  on 

'  See,  as  to  this  point,  an  able  Judge,  or  Justice  of  the  peace,  in 

judgment    of   Mr.    Commissioner  order  to  obtain  from  them  a  warrant 

Goulbam  in  a   note  to  Ex  parte  for  his  apprehension.     (And   see 

CoUins,  3  M.  D.  ft  D.  607.  Ex  parte  Hunt,  2  J.  &  W.  560.) 

'  Ex  parte  Lingood,  1  Atk.  S40.  And  when  the  bankrupt  had  passed 

*  6  Geo.  4,  c.  16,  s.  86.  Formerly,  his  last  examination,  it  seems  to 

if  the  bankrupt  disobeyed  the  sum*  have  been  the  practice  to  apply  to 

mons  of  the  commissioners,  they  the  lord  chancellor  for  an  order  on 

could  not  issue  thehr  own  warrant  the  bankrupt  to  attend  the  commis« 

against   him,   but    were    obliged  alonen.    Ex  parte  Bnnttey,  1  Rose, 

(under  the  5  Geo.  8,  c.  30,  s.  14,)  202.    Anon.  14  Ves.  4.'>0. 

to  certify  his    disobedience   to  a  *  Re  Creed,  3  Dea.  88. 
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uiterrofi^tories  in  writing^^  touching  all  matters  relatine^  to 
his  trade,  dealings,  or  estate ;  or  which  may  tend  to  disclose 
any  secret  grant,  conveyance,  or  concealment  of  his  lands, 
tenements,  or  effects.  The  commissioner  has,  in  this  ex- 
amination, a  duty  imposed  upon  him  as  well  as  an  authority, 
to  ^et  out  an  account  and  discovery  for  the  benefit  of  the 
creditors.^  The  bankrupt's  answeis  should  be  taken  down 
in  writing,  and  he  is  required  to  sign  them.  If  the  bankrupt 
refuses  to  be  sworn,  or  to  answer  any  questions  put  to  him 
by  the  commissioner,  or  does  not  fuUy  answer  to  his  satis- 
faction, or  refuses  to  sig^  his  examination, — ^the  commissioner 
may  then  by  his  warrant  commit  him  to  prison,  without  bail, 
until  he  shall  submit  himself  to  be  sworn,  and  make  full 
answer^  to  his  satisfaction  to  such  questions  as  shall  be  put 
to  him,  and  sig^  his  examination.  The  commissioner  must, 
however,  in  every  such  commitment  for  revising  to  answer, 
or  not  fully  answering,  any  question,  specify  the  question 
and  answer  in  the  warrant  of  commitment.^ 

As  the  commissioner  has  but  a  special  authority,  in  the 
commitment  of  the  bankrupt  and  other  persons  to  prison,*  he 
should  be  careful  not  to  exceed  it.  Before  the  late  alteration 
in  the  bankrupt  law,  the  commissioners  were  frequently 
harassed  with  actions,  when  a  commitment  by  them  proved 
to  be  invalid ;  though  the  legislature  in  a  great  measure 
protected  them,  in  case  of  an  innocent  mistake,  by  enabling 
them  to  tender  amends,^  and  to  pay  money  into  court, 
as  well  as  by  givine  them  double  costs,'  in  case  of  a 
verdict  being  found  lor  them.  As  a  commissioner,  how- 
ever, is  not  invested  with  an  unlimited  authority  of  com- 
mitting whom  and  for  what  he  may  please,  any  warrant 
of  commitment  which  he  feels  himself  called  upon  to  issue, 
should  pursue  the  words  of  the  net  of  parliament,  and  appear 
on  the  mce  of  it  to  be  within  the  8coi)e  of  his  authority ;  for 
the  superior  courts  have  been  very -strict  in  their  construction 
of  the  powers  thus  vested  m  commissioners  by  the  l^islature.® 
They  have  not  power  to  commit  the  bankrupt,  or  any  other 
person,  for  not  answering  a  question,  the  answer  to  which 

^  6  Geo.  4,  c.  1 6, 8.  36.  «  Bracy's  case,  1  Salk.  348. 

'  Taylor's  ca»e.  8  Ves.  321.  •  6  Geo.  4,  c.  16,  a.  43. 

*  The  answer  must  be  full  in  this         '  Sect.  44. 

sense, — ^that  it  roust  be  reasonably         '  Bracey'i  case,  Comb.  391.  Rex. 

satisfactory  to  the  mind  that  is  to  v.  Nathan,  2  Str.  880.    HoUings^ 

decide;  per  Lord  Eldon,   Tayior't  head^t  case»  2  Ld.  Raym.  851»  1 

<;a8e,  8  Ves.  331.  Salk.  351.    Bracy  v.  Harris,  5  Mod. 

*  6  Geo.  4,  Q.  16,  s.  39,  and  see  309;  and  see  post,  "  Of  the  Com- 
post, Cb.  XIII.     "  Of  the  Com-  mitment  of  the  Bankrupt." 
mitment  of  the  Bankrupt." 
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would  directly  criminate  himself;^  but  otlierwise^  if  it  would 
only  teTid  to  show  that  he  had  done  something  criminal.^  If 
the  bankrupt,  however,  refuse  to  account  for  any  part  ofhu 
effectSy  on  the  ground  that  his  answer  to  the  inquiry  ol  the 
commissioner  would  criminate  himself^  such  refusal  subjects 
him  to  a  commitment.' 

If  the  commissioner  thinks  that  the  bankrupt  ha^  910^ 
answered  mtisfactorUy  upon  his  examination,  he  is  bound  to 
commit  him ;  for  he  is  not  obliged  to  give  credit  to  any 
absurd  or  improbable  account,  merely  because  the  bankrupt 
has  the  eflfrontery  to  swear  to  it.*  Indeed,  there  are  no 
technical  rules  by  which  cases  of  this  kind  can  be  determined ; 
but  the  question  in  each  particular  case  is,  whether  the 
answers  given  by  the  bankrupt  be  sufficient  to  satisfy  the 
mind  of  any  reasonable  person.*  The  bankrupt,  however, 
after  such  commitment,  may  be  discharged,  upon  his  answer- 
ing satisfactorily  to  the  commissioner  at  a  subsequent  time, 
^-or,  upon  his  answer  already  given  being  deemed  satisfactory 
by  the  superior  jurisdiction,  before  which  he  may  be  brought 
by  writ  of  Jiabeas  corpm?  But,  though  the  banjaupt  should 
be  afterwards  discharged  by  liaheas  corpus,  on  the  ground  of 
the  court  thinking  Ms  answers  satisfactory,  an  action  of 
trespass  will  not  he  against  the  commissioner  f  for  in  the 
exercise  of  his  discretion  under  the  sanction  of  an  oath,  he  is 
required  to  conunit,  if  the  answers  of  the  bankrupt  be  not  to 
his  satisfEu^on. 

A  commissioner  cannot  del^ate  his  authority  to  any  other 
person  to  examine  the  bankrupt,  without  his  consent ;  such 
person  being  incompetent  to  exact  any  submission  from  him, 
upon  which  the  commissioner  can  commit.^ 

It  seems  somewhat  doubtful,  whether  a  commissioner  should 
be  influenced  by  extrinsic  evidence  in  committing  the  bank- 
rupt for  not  answering  satisfactorily ;  but  if  he  oe  so  influ- 
enced, the  evidence  should  be  fully  read  over  to  the  bankrupt, 
before  he  can  call  upon  him  for  an  answer  to  the  questions 
proposed  to  him  in  nis  examination.' 

1  6  Mod.  309.  Comb.  391.  '  I  Rose.  407. 

'  Ex  parte  Coiimm,  Buck.  531.  '  DotioeU  v.  /mp«y,  1  B.  &  C* 

*  Ex  purte  Oliver,  I  Rose,  407.         163 ;  and  see  title  "  Actions." 

«  6T.  R.  120.    Datwen ▼. Impey,        *  Ex  parte  Casaidy,  2  Rose.  219. 

I  B.  &  C.  163.  19  Ves.  324. 

*  Ex  parte  J^ovton,  6T.  R.  118.        •  CrwOey'i  case.  Back.  264.  2 

II  Ves.  511.    Tayior'B  case,  S  Ves.     Swanst.  1 . 
828. 
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SscnoiY  ni. 

OfthePo/rerofthe  Cammisiumers  to  seize  tke  Bankrupfs 
Propertff. 

And  see  farther  upon  this  head,  ^ Messenger ^^  and 
^*  Assignees!* 

The  commissioners  have,  by  the  6  Greo.  4,  c.  16,  s.  13,  full 
j)ower  and  authoritr  to  take  such  order  and  direction,  as  is 
afterwards  particularly  specified  in  the  act,  with  all  the 
bankrupf  8  lands,  tenements,  and  hereditaments,  both  within 
this  realm  and  abroad,  as  well  copy  or  customary^hold,  as 
freehold,  which  he  had  in  his  own  right  before  he  became 
bankrupt,  as  also  with  all  such  interest  therein  as  he  may 
lawfully  depart  withal,  and  with  all  his  money,  fees,  offices, 
annuities,  goods,  chattels,  wares,  merchandise,  and  debts, 
wheresoever  the  same  may  be  found  or  known,  and  to  make 
sale  thereof  as  directed  by  the  act,  or  otherwise  order  the 
same,  for  satisfaction  and  payment  of  the  creditors  of  the 
bankrupt. 

This  clause  is  the  foundation  of  the  powers,  whicb  the 
commissioners  possess  over  the  bankrupt's  property. 

Warrant  ofseizure.'\  As  soon  as  the  party  is  declared  a 
bankrupt,  the  commissioner  is  then  empowered  to  issue  his 
warraiit,^  under  his  hand  and  seal,  for  tne  seizure  of  all  the 
bankrupt's  effects,  books,  papers,  or  writings,  wherever  they 
may  be,  either  in  Englano,  Scotland,  or  Ireland;  and  his 
officer,  in  order  to  make  such  seizure,  may  break  open^  any 
House  or  place  where  the  bankrupt,  or  any  of  Us  property, 
shall  be  reputed  to  be.  And  by  5  A  6  Vict.  c.  122,  s.  W, 
where  it  shall  be  made  to  appear  to  the  court  authorised  to 
act  in  the  prevention  of  the  fiat,  that  there  is  reason  to  suspect 
or  believe  that  property  of  the  bankrupt  is  concealed  in  any 
{naee  not  belonging  to  him,  the  court  is  authorisod  to  graot' 
a  search  warrant  to  any  p^iton,  who  is  entided  to  the  same 
protection  as  is  allowed  by  law  in  execution  of  a  search 
warrant  for  stolen  property.  And  when  any  of  the  pioperty 
is  in  Ireland  or  Scotland,'  the  warrant  must  be  first  verified 
IB  the  manner  directed  l^  the  statate,  and  indorsed,  before  it 

1  6  Geo.  4,  c.  16,  8.  27.  any  house,  except  the  hankrapt^ 

^  The  commisiionen  could  not     (2  Show.  2470 
formerly  justify  the  breaking  open        '  6  Geo.  4,c.  16,  s.  28 ;  and  see 

post,  tiUe  "Messenger." 
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18  executed,  bj  a  judge  OBrdisary,  or  justice  of  the  peace  ia 
tiiecoimtywliere  it  w  intended  to  be  execoted.  ThBpropertjfj 
and  iibeperttmj  Aovid  not  both  be  taken  under  one  mumat^ 
bot  tibere  on^t  to  be  two  separate  warrante  for  this  puipose. 


Sbction  IV. 

(}ftke  Pa9ver  rfthe  C^mmissiomen  over  other  Penons  tkam 
the  BankrupL 

The  anthoritr  of  the  ooouniflBianers  is  now  more  complete 
and  extenaive  than  what  they  fonnerl j  poflaeseed,  in  regeard 
to  reqaiiing  the  attmdanee  of  witnesses  and  other  persons,  to 
give  evidence  upon  oath  before  them  of  any  matter  reh&ting 
to  the  baafcnqitcy.^  They  may  not  only  mmman  witnesses 
to  depose  as  to  tne  trading  ana  the  act  of  bankruptcy,  and 
call  far  iJie  production  of  any  books  and  docoments  necessaiy 
to  establish  the  one  or  the  other,— bnt  they  may  also,  in  case 
of  disobedience  to  the  summons,  issue  a  warramt  to  compel* 
their  sttendanee.  And  the  witness  will  incur  the  same 
penalty  for  refusing  to  be  sworn  and  examined,  for  not  fully 
answering,  for  refusii^  to  sign  his  ef amination,  or  for  not 
producing  books  or  documents,  as  is  provided  with  respect  tO' 
persona  summoned  after  adjudication^ 

Every  warrant  must  be  under  die  hand  and  seal  of  one  of 
the  oommissioners ;  and  every  siunmons  under  his  hand.^ 
And  where  the  party  summoned  keeps  out  of  the  way,  and 
cannot  be  personally  served,  then,  upon  affidavit  of  l^e  met,  and 
that  due  pains  have  been  taken  to  eSkct  such  personal  ser- 
vice, the  commissioaer  may,  by  indorsement  on  the  summons^ 
order  that  a  delivery  of  a  copy  of  it  to  the  wife  or  servant, 
or  aome  adult  inmate  of  die  nouse  or  family  of  the  partv,  at 
his  nsmd  or  last  known  place  of  abode  or  business,  signi^ring 
the  uurport  thereof,  AsSl  be  ecrnivalent  to  personid  service.^ 

Ajthough  a  party  summonea  as  a  witness  alleges  that  he 


^  6eetkm24.  niptcy  and  the  trading,  without. 

*  TUs  power  was  flnt  given  to  obtiinhig   an   order   of  the  lord 

tfaecommiiaiofierBbythetemponuy'  chancellor  for  that  purpose,    (Ex. 

act  of  the  4  ft  5  Ann.  c.  17;  hiit  it  parte  Lund,  6  Ves.  781.    Ex  parte 

was  not  again  conferred  npon  them  Higgint,  11  Vet.    8.     Ex   parte 

before  the  3  Geo.  4,  c  81 ;    pre-  Jones,  1  Rote,  39.  ftc.) 

irioQt  to  which  last-mentioned  act,'  *  6  Geo.  4,  c.  16,  s.  33. 

the  commitaiooers  had  no  power  ^  5  &  6  Vict.,  c.  122,  t.  79. 

to  compel  the  sttendance  of  wit^  '  Section  80. 
netiet  to  prove  the  act  of  banlc- 
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is  a  creditor,  and  therefore  not  competent  as  a  witness  to 
prove  the  tradinfir  or  act  of  bankroptcyy  it  is  no  preliminary 
objection  to  his  oeing  examined  bj  the  commissioner;  for 
the  result  of  the  examination  may  establish  that  he  is  not  a 
creditor.^  Trustees,  also,  in  a  deed  of  assignment  of  all  the 
bankrupt's  effects  are  compellable  to  produce  it  before  the 
commissioner,  for  the  purpose  of  proving  thereby  an  act  of 
bankruptcy;^  though  the  petitioning  creditor,  as  we  have 
seen,  if  he  has  acted  under  such  a  deed,  cannot  avail  himself 
of  it  for  such  purpose.  A  witness  is  not  justified  in  refusing 
to  attend  the  commissioner  to  prove  the  act  of  bankruptcy, 
under  &  joint  commission  against  two  partners,  because  he 
has  already  attended  for  the  same  purpose,  under  separate 
commissions  previously  issued  against  them.  And  where, 
in  such  a  case,  the  petitioning  creditor  under  the  separate 
commissions  refused  to  disclose  the  person  who  proved  the 
act  of  bankruptcy  under  those  commissions,  the  lora  chancellor 
inspected  the  proceedings  under  the  separate  commissions, 
ana  ordered  that  person  to  attend  the  commissioners  under 
i^e  joint  commission  at  tiie  peril  of  costs.^ 

But  a  commissioner,  acting  in  the  execution  of  a  joint  fiat, 
oannot  compel  the  petitioning  creditor  to  a  prior  separate  fiat 
to  attend  him,  in  order  to  give  evidence  in  support  of  the 
subsequent  join^  fiat  sffainst  the  same  party  and  Us  co- 
partner; for  this  would  De  compelling  him  to  Do. a  witness  to 
destroy  his  own  proceedings.^ 

The  commissioner  is  also  empowered,  after  the  party  has 
been  adjudged  ^  a  bankrupt,  to  summon  before  him  any  person 
suspected  of  having  any  of  the  bankrupt's  property  in  his 
possession ;  and  his  power  in  this  respect  is  not  confined  to 
persons  claiming  a  beneficial  interest  m  such  property ;  for 
the  mere  detention  of  the  property,  whatever  may  be  the 
motive,  is  sufiicient  to  give  the  commissioner  junsdiction;^ 
He  may  also  summon  any  one  who  is  supposed  to  be  indebted 
to  the  bankrupt,— as  well  as  any  person  whom  he  beiieves 
capable  of  giving  information  ^  concerning  any  part  of  the 

*  In  re  Gaoldie,  2  Rose,  330.  persons,  except  those  suspected  of 
^  Ex  parte  Cawkwell,    I  Rose,     baTing  the  bankrupt's  property,  or 

313.  Ex  parte  Treacher,  Buck.  17.  of  being  indebted  to  bis  estate  (Ex 

*  £x  parte  Oardner,  I  Yes.  k  B.  parte  Uvett,  1  O.  &  J.  185 ;  and 
74,  and  see  post,  162.  see  ex  parte  WooUeff,  ibid.  395)  i 

*  Ex  parte  Stomm^  1  G.  &  J.  30.  and  their  jurisdktion  in  this  respect 

*  6  Geo.  4,  c.  16,  t.  33.  was  only  supported,  by  applying  to 

*  Ex  parte  Andermm,  Buck.  397.     the  lord  chancellor  for  an  attach* 
7  The  commisslonen  could  not     ment   against    those    who    made 

before  fr^orc«  the  attendance  of  any     default.    14Ves.449. 
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bankrupt's  estate,  or  any  fictitious  debt,  or  any  spurious  book 
or  document,  or  other  transactions  material  to  the  full  dis- 
dosure  of  the  dealings  of  the  bankrupt ;  and  he  may  require 
the  production  of  any  books  or  documents,  which  may  appear 
to  mm  necessary  to  the  verification  of  the  deposition  of  such 

Eerson,  or  to  the  fiill  disclosure  of  any  of  the  matters  which 
e  is  authorised  to  inquire  into.  A  mortgagee  may  therefore 
be  compelled  by  a  commissioner  to  produce  his  mortgage  deed, 
and  may  be  committed  by  him  for  refusing  to  produce  it.^ 
But  all  documents  required  to  be  produced  should  oe  described 
in  the  body  of  the  summons,  previously  to  the  summons 
being  si^ed  by  the^  commissioner,  and  the  party  summoned 
is  boimci  not  only  to  attend  at  the  appointed  hour,  but  to 
wait  till  he  can  be  examined,  under  tiie  penalty  of  commit- 
ment.^ And  if  any  person  so  summoned  neglects  to  attend, 
having  no  lawful  impediment,  the  commissioner  may,  by 
warrant  under  his  hand  and  seal,  direct  him  to  be  apprehended 
and  brought  before  him  to  be  examined ;  which  warrant,  if 
the  commissioner  is  aware  of  the  service  of  the  summons,  he 
may  issue,  without  evidence  upon  oath  of  the  service  of  it.* 
But  there  must  be  a  reasonable  time  between  the  service  of 
the  summons  and  the  time  when  the  witness  is  required  to 
attend.^  The  warrant  may  be  granted,  after  issuing  one 
summons,  though  it  was  formerly  thought  necessary  to  issue 
two  summonses.^ 

Where  an  order  waa  made  by  a  district  commissioner  on  a 
solicitor  to  pay  a  certahi  sum  to  the  oificial  assignee,  without 
stating  the  special  fiacts  on  which  the  order  was  made,  oir 
that  the  party  was  a  solicitor  of  the  couil;,  or  that  he  ac- 
quiesced m  the  order,  it  was  held  that  the  commissioner  had 
no  jurisdiction  to  make  such  an  order.' 

Power  to  examine  persons,^  The  commissioner  has  also 
power  to  examine  ®  any  person  upon  oath,  either  by  word  of 
mouth,  or  by  interrogatories  in  writing,  concerning  the 
person,  trade,  dealings,  or  estate  of  the  bankrupt,*  or 
concerning  any  act  or  acts  of  bankruptcy  by  such  bankrupt 

^  Ex  pute  CaUecott,  Mont.  55.  7  Ex  parte  CoUhu,  8  M.  D.  &  D. 

'  Ex  p«rte  I>)rowd,  Mont  &  M.  604. 

269.  «  6  Geo.  4,  c.  16,8.34. 

'  Wright  V.  Maude,  10  Mees.  &  '  The  bankrupt,  whose  estate  ia 

Vf.  527.  2  Dow.  P.  C.  N.  S.  517.  sought  to  be  charged  by  an  examin- 

*  Groocock  y.  Cooper,  cor.  Lord  ation  before  the  commissioners,  haa 
Tenterden,GuildhaU,Jul7  25, 1827.  a  right  to  be  present  during  the 

'Id.  6  B.  ft  C.  211.  examination;  ex  parte  Eardley,  I 

*  Dyer  v.  Mining,  Bl.  1035.  Mont.  Dig.  1 15. 


166  Of  tbe  Cbmmimomrs.  [Chap.  7. 

CQunnittedy  and  to  reduce  into  writing  tke  answoft  ot  taek 
ponon  and  compel  him  to  aagn  tbem«  And  if  any  per- 
son, upon  such  examinatioii,  or  in  any  affidarit  or  depoattioa 
ia  solemn  affirmation,  wilfidly  and  corrupdy  ciTe  ^dae  evi* 
denccL  or  swear  or  affirm  any  thin^  wbicn  sLaU  be  fklse,  he 
k  liaolfi  to  the  penalties  of  pequiy.  ^  A  ooBuaissioiier, 
however,  has  no  power  to  examiae  tha  executoia  of  a  dd)tor 
to  the  bankrupt,  as  to  the  flfDU)unt  of  assets  that  haY»  cone 
to  the  hands  of  such  execut(»' ;  fii:^  thb  does  not  eoneem 
'^the  person,  trad^  or  dealings^  of  the  banlmipt,  but  the 
estate  of  the  testator*"  ^  But  where  a  testator  diiected  his 
business  to  be  carried  on  by  his  exeeutora^  and  that  whut 
his  son  B.  (the  bankrupt)  attained  tw«ity-one^  he  should,  on 
per&nninff  certain  concutions;  be  admitted  to  one  fiyozA 
raitfB^  and  B^  at  the  age  of  tweaJkj,  entered  into  another 
business)  and  never  ckimed  the  right  under  the  will;  it  was 
hdd,  nevertheless,  that  he  had  not  abajidoned  the  right,  and' 
therefore  that  the  commissioner  migfat  e;TanMne  the  eztcu* 
tors,  as  to  the  a&irs  of  the  paztnerahipw^  If  any  povom 
leftne  to  be  sworn,  or  to  answer  any  hiwful  questions  put  to 
him  by  the  commissioner,  toudiing  any  of  the  mattes  above 
mentioned,  or  shall  not  fiiUy  answer  to  his  satisfiictien,  or 
ahall  refiise  to  sign  his  examination,  not  having  any  obje^nn 
aUowed  by  the  commisMoner,  or  shaU.  not  prooiiee  askj  books 
or  documents  in  his  custody  or  power,  which  ho  was  rei|oired 
to  produce,  and  to  the  proauction  of  which  he  shall  state  no 
objection  allowed  by  the  commissionfiE, — ^in  any  of  these 
ease%  the  commissioner  may,  by  warrant  maiex  his  hand  and 
Sttd,  commit  him  to  prison  witLout  bail,  until  h«  shaU  sub- 
mit himself  to  him  to  do  what  was  previously  requnred  <tf 
him.  The  commissioner  may  therefore  call  tae  banknipit's 
former  partners  before  him,  although  the  partnership  has 
been  some  time  dissolved,  and  eiamintft  him  and  ths books  rela- 
tive to  the  former  dealings  of  the  baakrupt^^  The  waoasit 
of  commitment  shonld,  as  in  the  case^  of  c(»miitting  the 
hankrupl^  pursue  the  words  of  the  act  of  parliament ;  ^  and 
specify  correctly  the  cause  of  coaimitment.  There&te  where 
a  widoessy  who  was  summoned  to  mpoduee  a  deed  el  the 
bankniptfs  property,  refused  to  proinee  it,  and  was  eom- 
mitted  for  not  answering  tatisfaetorihf,  it  was  held  Aat  the 


<  5  &  6  Vict,e.  123»8k  81.  «  JEx  ptcfee  Trymmh  I  D.  9l  G. 

*  Ex  parte  SoiarU,  1  Dcic.  &C.  464. 

911.    Mont.  495.  •  Meg  ▼.  KaUum,   t  Str.  SiO. 

>  Es  parte  Maritg,  1  B.  &  a  Salk.  351.    2  Ld.  BaTOu  851;  mA. 

499.  iee  ante.  160. 
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warrant,  was  defective,  and  that  the  commitment  ought  to 
hare  been  for  not  producing  the  deed.  ^  So,  where  a  witness 
produces  a  hook,  hut  refuses  to  read  an  entry  in  it,  he  can^ 
not  be  committed  for  not  woducing  the  book,  nor  for  refusing 
to  answer  a  question.  *  But  where  a  witness  would  have 
heeoL  able  to  answer  the  questions  more  satis&ctwlj,  if  he 
had  referred  to  his  books>  and  refused  to  produce  such  books 
to  refresh  his  memory,  and  was  therefore  unable  to  answer 
the  questions,  it  was  held,  in  this  case,  that  he  might  be 
committed  for  not  answering  satisfactorily;  for  that  this  was 
tantamount  to  a  refusal  to  answer.  ^ 

It  is  no  objection  to  the  warrant  of  commitment  of  a 
witness,  that  it  does  not  state  precisely  which  were  the  un- 
satisfactory answers;  nor  that  some  of  the  questions  put 
relate,  not  to  sales  by  the  bankrupt  to  the  witness,  but  to 
other  persons.  ^ 

The  warrant  should  specify  all  the  questions  and  answers, 
as  far  as  they  are  applicable  to  the  commitment.  ^  And  in 
case  an  habeas  corpus  is  brought  by  the  person  committed, 
and  there  shall  appear  merely  an  insufficiency  in  the  Jbrm 
of  the  warrant,  the  court,  or  judge,  may  re-commit  the  party 
until  he  shall  conform ;  unless  it  be  shown  that  he  has  Ailly 
answered,  or  that  he  had  a  sufficient  reason  for  refusing 
to  do  what  was  required  of  him.  And  the  court,  or  judge, 
may  look  at  the  whole  of  the  examination,  in  order  to 
consider  whether  the  answers  of  the  party  were  satisfactoxy 
or  not. 

As  the  commissioners  are  authorised  to  examine  a  witness 
concerning  the  trading,  or  the  act  of  bankruptcy,  or  the 
estate  andefFects  of  the  bankrupt,  they  may,  incidentally  to 
this  power,  examine  him  also  respecting  other  individuals^ 
through  whom  they  may  }>e  likely  to  obtain  informatioA  on 
those  points.  Therefore,  where  a  witness  was  asked  ques- 
tions, as  to  when  and  where  he  last  saw  the  bankrupts  wife, 
it  was  held,  that  such  questions  were  both  legal  and  material^ 
and  that  the  commissioners  were  justified  in  committing  him 
&r  giving  unsatis£Eictory  answers  to  those  questions.  *  Tha 
true  criterion  of  judging  as  to  the  propriety  of  the  commit- 
ment is,  to  consider  au  the  questions  and  answers  coHac* 
tively — and  then  to  say,  whether  the  whole  eTOtminfttion  is 

^  Ex  pute  Froicd,  Mont.  &  M.        *  Ex  parte  BwdneU,  I  Coop.  SeL 

Gft.44». 


*  Expvte/Moc,  MoQt.atM.83.  •  And  see  post,  c.  13>ib.2,3,4. 

i«HCt..&nfwy,  10B.&C.44a.  «  Ex  parte    Vo^   2  B.  I(A. 

>  Re  Oak^  Mont   9k  M.  271.  219. 
Note  (a). 


168  Of  tJie  Comviimoners.  [Chap.  7. 

satisfactory;  or  not.  Therefore,  thoiigh  some  of  the  answers, 
when  taken  alone,  may  be  considered  satisfactory, — ^yet 
this  is  no  objection  to  a  warrant  committing  the  party  till 
he  should  make  Aill  answers  to  all  the  questions  put  to  him.  ^ 

The  lord  chancellor  would  not,  in  general,  intrude  upon 
the  discretion  of  the  commissioners  in  the  examination  of 
witnesses ;  although,  upon  extraordinary  occasions,  he  mi^ht 
limit  their  examination  to  a  particular  mode,  or  to  particular 
points.  Thus,  the  examination  of  the  mother  of  tlie  bank- 
rupt was,  on  petition,  ordered  to  be  limited  to  her  son's 
trading;  but  Lord  Hardwicke  refused  to  restrain  the  com- 
missioners from  asking  any  question  that  might  be  relevant 
thereto.  ^  And  when  a  banker,  who  had  been  summoned  be- 
fore the  commissioners,  instead  of  attending  them,  petitioned 
the  lord  chancellor  that  the  commissioners  might  be  re- 
strained from  asking  him  certain  questions,  the  petition  was 
dismissed  on  the  opening  of  the  petitioner's  counsel, — Lord 
Hardwicke  saying,  that  he  would  not  limit  or  restrain  com- 
missioners in  "then*  examination,  for  if  he  did,  it  would  be 
attended  with  expense  and  inconvenience  from  other  applica- 
tions of  this  kind;  and  that  he  woUld  not  presume,  that  they 
would  ask  trifling  and  immaterial  questions.  * 

It  was  formeny  holden,  that  a  person  suspected  of  de- 
taining the  bankrupt's  effects,  and  w^ho,  before  the  commis- 
sion issued,  had  ontained  some  goods  from  the  bankrupt  in 
discharge  of  his  own  debt,  was  not  bound  to  answer,  whether 
any  of  the  bankrupt's  effects  had  come  to  his  hands  before 
the  issuing  of  tlie  commission ;  and  that  it  was  sufScient 
for  him  to  swear  generally,  that  he  had  none  of  the  estate  of 
the  bankrupt  in  his  lianas,  *  But  it  has  been  since  ruled, 
that  a  witness  is  bound  to  give  an  account  of  what  he  knew 
of  the  banknipt's  effects^  as  well  before,  as  after,  the  bank- 
ruptcy ;  and  Lord  Erskine  said,  that  commissioners,  of  their 
own  authority,  might  examine  parties,  and  make  them  con- 
fess the  infirmity  of  theii'  title.  ^  Notwithstanding,  however, 
a  person  suspected  of  having  the  banki-upt's  property  in  his 
possession  is  bound  to  answer  questions,  though  the  answer 
may  expose  his  own  defective  title,  he  is  not  (any  more  than 
the  bankrupt)  compelled  to  do  so,  if  the  answer  would 
directly  criminate  himself;  ®  though  he  is  not  excused,  if 
the  answer  would  only  tcfid  to  show,  that  he  had  done  some- 

^  Ex  ptrte  Vogel,  2  B.  &  A.  219.         ^  JedkiJ^B  case,  3  Keb.  837. 

'  Ex  parte  Parvm,  I  Atk.  204.  •  Ex  parte  Herbert,  13  Ves.  189." 

'  Ex  parte  Bkmd,  1  Atk.  205.         *  5  Mod  809.    Comb.  391. 
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thing  criminal.  ^  But  if  a  witness  do  unguardedly  answer 
questions  to  whicli  he  might  have  derauirod,  his'' answers 
may  he  adduced  in  evidence  against  him,  for  all  pm-nose^  to 
which  they  are  legaUy  ai)plicahle.  2  And  the  commissioner 
will  not  be  restrained  from  examining  parties,  upon  a 
mere  allegation  that  the  ohject  of  the  examination  is  to 
procure  evidence  against  them,  as  to  penalties  iucmTed  by 
gaming.  ^  "^ 

The  commissioner  is  also  empowered  to  summon  before 
him  the  wife^  of  the  banknipt,  and  examine  her,  for  the 
piwrpose  of  discovering  such  part  of  the  bankrupt's  estate  and 
effects  as  may  be  concealed,  kept,  or  disposed  of;  either  by 
herself,  or  by  any  other  person ;  and  slie  will  incur  the  same 
penalty  for  refosmg  to' be  sworn  and  examined,  or  for  other 
disobedience  to  the  authority  of  tlie  commissioner,  as  other 
persons  are  liable  to  in  tliis  respect.  But,  though  the  wife 
may  be  examined  by  the  commissioner,  as  to  tlie  bankrupt's 
frmfertyy  he  has  no  power  to  examine  her  on  any  matter 
rehitmg  to  the  act  of  bankruptcy;  for,  by  the  Vommon 
hiw,  a  wife  cannot  be  a  witness  eitlier  former  agams^t  lier 
husband;  and  this  special  authority  given  to  the  conimis- 
sioner,  wliich  breaks  in  upon  that  rule  of  law,  is  not  to  l)e 
extended  beyond  what  tlie  statute  gives  him.  *  It  has 
been  also  considered  questionable,  whether  the  bankrupt's 
wife  is  admwsable  to  pi-ove  payments  in  contemphition  of 
bankruptcy.  ^ 

lUe  commissioner  may  likewise  examine  upon  oath,  either 
by  word  of  mouth,  or  by  interrogatories  in  writing,  evei^ 
person  claiming  to  prove  a  debt '  under  the  fiat,  and  may 
i-ecjuire  such  further  proof;  and  «-xamine  such  other  persons 
in  relation  thereto,  as  he  shall  think  fit.  And  it  seems  that 
the  power  of  the  commissioner  in  the  examination  of  a  cre- 
ditor of  the  bankrupt,  in  respect  of  a  debt  which  Iw  seeks  to 
prove,  is  not  different  from  that  which  hi5  may  exercise  in 
the  examination  of  other  persons  concerning  the  bankru])t's 
property;  and  that  he  may  compel  him  to  produce  books 
nektang  to  his  transactions  with  the  bankrupt,  in  the  same 
way  as  he  can  enforce  the  production  of  the  books  from 
ottier  persons,— or  if  he  choose,  by  the  more  indu-ect  method 
of  refujamg  otherwise  to  receive  the  proof  of  his  debt. » 

i  c^'^I'^  ?**!r^,®"5!f-  ^^'  *  Ejc  parte  Janm,   1    P.  Wmr. 

'  SmUh  V.  Beadnell,  1  Cwnp.  30.  611. 

•  Ex  parte  BurUon,   I   G.  &  J.  «  ]  Eap.  67. 

^;  ^  ^                 ^  '6  Geo.  4.  c.  16.  s.  45. 

6  Geo.  4,  c.  16,  8. 37.  »  Ex  parte  fVoolley,  I    G.  k  J, 

398. 
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The  commissioner  may  also  at  all  times  summou  the  a^ 
signees  ^  before  him,  and  require  them  to  produce  all  books, 
£c.  relating  to  the  bankruptcy, — and>  in  default  oi  their 
attendance,  may  issue  his  warrant  to  enforce  it;  and  he 
has  the  like  power  of  commitment  with  respect  to  them,  a» 
with  respect  to  other  persons. 

As  the  commissioner  cannot  issme  a  subpoenay  he  must, 
upon  any  collateral  questions,  or  other  matters  coming  before 
hun,  for  inquiring  into  which  he  is  not  empowered  to  issue  a 
summons,  proceea  by  affidavit.  ^ 


Section  V. 

(^the  PToteetian  and  Indenmit^  of  WitnesteSy  and  other 
FersonSy  attending  Hho  Commissumer, 

Witnesses  summoned  to  attend  a  oommassiimer  of  benknmt 
have  the  same  privilege  as  those  attending  courts  of  justi<$9y 
namely,  the  exemption  firom  arrest  eundoy  moTa/ndOy  et  reda- 
undo?  And  it  is  not  material  wh^er  the  witness  be  suuk 
moned  in  >vriting,  oar  verbally,  by  the  messenffer,  *  provided 
the  commissioner  afterwards  adopt  the  veroal  summons. 
The  privilege  also  extends  to  persons  who  attend  voluntarily, 
on  a  mere  application  to  tiiem  for  that  purpose,  ^  or  who,  on 
their  own  importunity,  are  summoned  by  tne  commissimier,  * 
as  well  as  to  one  who  attends,  even  without  any  application, 
and  requests  to  be  examined  as  a  witness,  provided  the 
commissions  signifjr  his  intention  to  do  so ;  but  it  is  a  ques* 
tion  whether,  in  this  last  case,  such  perscm  would  be  entitled 
tx>  protection  eundo.  ^ 

A  creditor^  also,  who  attends  to  prove  his  debt,  has  the 
same  privilege  as  a  witness  who  is  suanmoned  before  the 
commissioner;  for  he  is  as  much  entitled  to  protection  as 
any  party  attending  the  prosecution  of  his  suit  m  a  court  or 
justice.  ® 

If  the  arrest  of  the  witness,  or  the  party  attending,  amounts 
to  a  eontempty  the  ap{^cation  for  his  discharge  is  made  to 

1  6  Geo.  4,  e,  16,  s.  101.  ^  Ibid.    £s  pvte  Kinf,  7  Vea. 

«  Ex  parte  Thittlewood,  19  Vet.  312. 

250.  ^  £x  parte  Kemeif,  I  Atk.  54. 

•  >  Ex  parte  Stow,  2  BI.  1142.  Ex  ?  Ex  parte  Btput^  1  Boae*  451. 

parte  Clark,  2  D  &  C.  99.  1  V.  ft  B.  316. 

-•  Arding   v.    FIfiwer,    8   T.  B.  •  Ex  parte  List,  2  Rose,  24.    Ex 

534.  parte  King,  7  Vea«  316.    £x  paite 

Drtfont,  1  Mad.  49. 
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die  court  at  review  upon  motum;  ^  the  order  apon  which  is 
tntided  in  the  bankruptcy ;  ^  and  the  court  administers  the 
oadi  b J  ^e  reeiatrar,  and  examines  the  party  himself.  ^  The 
party  arn»tecL  may  abo  prooeed  by  process  against  the 
office  and  solicitor  for  the  contempt.  *  If  the  arrest  does 
not  amoont  to  a  contempt,  tlien  the  proper  course  is  to  ap- 
phr  by  i^ition ;  and  tiie  court  of  revieW;  upon  an  affidavit 
of  the  tacts,  will  order  him  to  be  dischaiged.  And  in  case 
of  a  detainer  beia^  lodged  after  the  arrest,  that  will  also  be 
aot  aside,  if  tibe  original  nrrest  is  bad.  But  in  both  cases, 
the  ane^in^  and  the  detaining  parties  will  hare  an  oppor- 
tiBiitf  of  bemg  beard  against  tiie  petition,  or  the  motkm  for 
dM  (UBc&arge.  ^  With  respect  to  the  eostt  of  an  application 
lo  be  discharged  from  such  an  arrest,  tJiey  will  be  ordered 
to  be  paid  by  the  officer  or  person  causing  llie  arrest,  bat 
will  ait  the  eame  time  in  general  depend  upon  whether  a 
contempt  was  intended  or  not  by  the  party  arresting ;  they 
have  been  ordered,  where  the  witness  was  arrestea  by  the 
bonkni|it.  ^  When  the  crown  is  the  arresting  creditor,  the 
etdtr  ioft  discharge  must  be  upon  the  gaoler. '  If  the  appli- 
cation ferihe  dischaim  only  affiBCts  the  creditor  arresting, 
die  faity  may  be  forthwith  dischaiged ;  bnt  where  there  are 
«dMr  delnkiers,  the  oomt  mngt  hear  the  persons  bv  whom 
they  are  lodged,  for  the  purpose  ef  asoertainingwhettier  tiiey 
ape  fennded  iqion  the  original  airedt  ^ 

£my  witness  suBunoned  to  attend  before  a  commissioner 
must  lm%  Ida  naoessary  eKpenses  *  tendered  to  him,  in  like 
1— niwg  ns  is  nsquixed  upon  servioe  ef  a  sdbpGena  to  a  wit- 
■ess  m  an  action  at  law.  And  it  is  enoagh,  if  the  sum 
touleKl  is  siAemt  for  (he  expenses  to  the  piace  where  the 
'CMMiaHinFi'maiir  is  tsottkig.  If  nsope  in  neoessary  to  convey 
him  back,  the  commissioner  may  vward  Ae  proper  suan.^ 
It  is  not  necessary,  however,  upon  summoning  a  person 
suspected  to  have  any  of  the  banloupt's  property  (as  it  is  in 

1  Adob.    1    Bm^    ^0.     The  '  Ek  pavte  ttif;    7  Vcs.  815. 

coort  of  King't  Bench  have    re-  £z  ^NUte  liandev^.  Ibid.  318.    Ex 

fused  to  gnuit  such  m  application,  parte  Byne,  1  V.  &  B.  316.    Ex 

on  the  ground,  that  that  court  was  parte  Ron,   1  Rose,  360.     Ogl^s 

mot  the  «ooit  of  iriik9i  the  con-  oaae.  H  Vm,  256.    €)uMe'9  case, 

aemit  WM  cnmnittad.    Kimdtir  w,  16Vtt.4!13. 

BWimm,  1  T.  JL377.  >  Sk  pwte  Bffiu,  copnu 

sil¥»..5aa.     I«^^B.4!I9.  ^  Ek  pate  Jlumfj,  1  Hose,  £78. 

•  16  Vts.   4ia.    Jlyi9tft   case,  •  Es  parte  King,  7  Ves.  3t2. 

ctL ibid.    OmmtgntTt'cm^  t4  Ves.  '  6  Geo.  4,  c.  14»,  a.  85. 

MB.  ^  Orocock  v.  'Cooper,    cor.  Ld. 

«  fik  ^wrte  1C0M09,   1  JMc.  «4.  Tteterden,  GuimfaaU,  July  25, 1827. 
£i  parte  Kmg^  7  Yes.  315. 
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summoning  a  witness)  to  tender  him  the  expenses  of  his 
ioiumey  before  hand,  even  though  the  commissioner  may 
nave  made  an  order  in  the  first  instance  for  the  payment  of 
his  expenses;  and  the  assignees  have  in  &ct  offered  to  pay 
such  expenses  as  the  commissioner  shall  think  reasonable ;  ^ 
but  he  may  afterwards,  when  his  examinatian  is  concluded, 
be  allowed  such  charges  as  the  commissioner  ^lall  think  fit.  ^ 
If  he  is  indeed  without  the  means  of  taking  the  journey,  that 
may  be  an  excuse  for  not  obeying  the  summons,  but  will 
not  invalidate  the  warrant  of  the  commissioner  to  brine  him 
before  them;  and  where  a  party  summoned  brought  an 
action  against  the  commissioners,  it  was  held  that  the  om» 
lay  on  him  to  prove  that  he  was  prevented  by  a  lawful  im- 
pediment from  attending  them. '  The  excuse,  however,  of 
being  prevented  by  "private  arrangements''  is  sufficient.  * 
After  a  party  has  been  examined,  he  may  maintain  assumpsit 
for  any  costs  directed  by  the  commissioner  to  be  paid  to  him, 
although  such  order  is  merely  by  parol.  * 

A  person  who  is  summoned  betore  the  commissioner  to  be 
examined  by  him,  is  not  entitled  to  the  assistance  of  counsel 
as  a  matter  of  right,  but  merely  as  a  matter  of  indulgence ; 
and  Lord  Hardwicke,  upon  one  occasion,  refiised  to  make  an 
order  upon  commissioners  to  permit  a  person  so  summoned 
to  have  counsel,  though  he  recommended  them,  in  that  par- 
ticular instance,  to  permit  it.  ^  This  indulgence,  however, 
has  in  the  present  day  become  quite  a  matter  of  common 
practice,  and  there  is  no  instance  of  its  being  refused. 

If  a  witness  is  prevented  by  any  lawftil  impediment  from 
attending^  the  commissioner  accordixig  to  his  summons,  Ivb 
ought,  for  his  own  protection,  to  make  it  known  to  him,  and 
obtain  his  allowance  for  the  excuse ;  otherwise  a  warrant  will 
issue  against  him  as  a  matter  of  course. 

Section  VI. 

Of  the  Custody  of  the  Depontions,  and  other  Proceedings 
oefore  the  Commisdoner, 

By  the  general  order '  of  the  ISth  January  1832,  all  pro- 
ceedings before  the  London  commissioners  must  be  written 

^  £x  parte  Rotcoe,  2  Ra6e»  345.  *  CHrooock  v.  Cooper,  supra. 

'  6  G.  4,  c.  16,  8.  35 ;  an4  see  *  Ywrker  ▼.  Baiham,  I  Esp.  64. 
Ex  parte  Bemon,  2  Rose,  75.  Ex  ^  Ex  parte  Parwu,  1  Atk.  204. 
parte  Roscoe,  sapra.  ^  Rule  ix.    See  vol.  2,  Appendix; 

3  Ibid. ;  and  see  Battye  v.  Ores-  and  tee  1  Deac.  &  C.  Appendix 

/sy,  18  East,  319.  xxv. 
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on  parchment  or  paper  of  one  uniform  size,  and  remain  of 
record  in  the  court  of  bankruptcy ;  and,  instead  of  attaching 
a  copj  of  the  Omette  to  the  proceedings  in  each  bankruptcy, 
as  formerly,  the  deputy  registrar  is  now  required  to  make  a 
memoranaum  ^  of  the  appearance  of  the  advertwement  in 
the  OazetUy  and  of  the  date  thereof,  with  proper  reference 
to  the  file,  to  facilitate  search.  By  the  general  order  ^  also 
of  the  12th  November  1842,  after  the  advertisement  of  the 
adjudication,  and  after  every  public  sitting  under  any  fiat 
opened  in  any  district  court,  minutes  of  the  iiat  and  of  the 
proceedings  must  be  transmitted  to  the  court  of  bankruptcy 
in  London,  to  be  there  filed  of  record.  For  this  purpose,  the 
deputy  r^istrar  of  the  district  court  is  required  to  make 
the  proper  minute  of  the  fiat  and  proceeding  in  the  form  ^ 
given  by  the  general  order,  and  to  send  the  same  by  the 
general  post  to  the  chief  re^trar  in  Basinghall  Street. 
But  the  proceedings  in  every  district  court  are  to  be  kept  in 
.such  court,  unless  directed  by  the  lord  chancellor  to  be 
transmitted  to  the  court  of  bankruptcy  in  London.  ^  And 
every  solicitor,  ha\dng  in  his  custody  or  power  the  proceed- 
ings under  any  fiat  opened  after  the  passing  of  the  \  &  2 
Will.  4,  c.  5(3,  is  required  to  bring  such  fiat  and  proceedings 
into  the  court  of  bankruptcy  in  London,  or  the  district  court 
of  bankruptcy  into  whicn  such  fiat  shall  have  been  trans- 
ferred, to  be  registered  in  such  court,  and  further  prosecuted 
therein;  and  uie  deputy  registrar  attending  the  commis- 
sioner is  to  take  minutes,  and  nave  charge  of  all  proceedings 
before  him.  ^ 

It  is  in  the  discretion  of  the  court  of  review  to  permit,  or 
refuse,  any  party  to  have  a  copy  of  his  examination  before 
a  commissioner.*  But  where  a  bill  was  brought  by  as- 
signees for  a  discovery  of  the  bankrupt's  efiects,  the  lord 
cmmcellor  would  not  allow  the  defendants  to  look  into  their 
own  depositions  before  the  commissioners,  in  order  to  make 
Iheir  answers  consistent ;  ^  Lord  Hardwicke  observing,  that, 
as  truth  is  always  uppermost,  they  might  put  in  an  answer 
consistent  with  what  they  had  already  sworn  in  their  deposi- 
tions, supposing  them  to  be  true ;  and,  if  false,  they  swore  at 
their  own  peril. 

Depositions,  upon  which  a  commissioner  has  founded  a 
report  to  the  court  of  review  upon  a  reference  to  him,  are 

>  Role  X¥i.  '*  Ibid.    Rules  7  and  8. 

»  See  vol.  2,  App. ;  and  3  M.  D.         •  Ex  parte  Chater,  Buck.  290. 
ft  D.  App.  «  Boden  v.  DeUow,  1  Atk.  288. 

'  General  order  of    12th    Nov. 
1642.    Rule  6,  Ibid. 
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proceedings  under  the  bankruptcy;  and  as  sucli,  are  to  be  left 
in  the  custody  of  the  proper  officer ;  but  tiie  report  must  ba 
filed  in  the  bankrupt  omce.  ^  And  any  books  or  documents, 
referred  to  by  the  oankrupt  on  his  last  examination,  £urm 
likewise  part  of  the  proceedings  under  the  fiat.  ^  But  neither 
the  sohcitor  to  the  fiat,  nor  any  officer  of  the  court,  has  a 
lien  on  the  proceedings  for  their  costs  or  fees  in  any  matter 
relating  to  them  3  ^  and  costs  will  always  be  given  against 
that  person,  who,  by  refusing  to  deliver  them  up  to  the  pro- 
per custody,  compels  an  apphcation  to  the  court  of  review  to 
obtain  them.  ^ 


Section  VII. 

OfActionSy  and  other  Proceedings^  against  the 
Commissioners. 

The  6  Geo.  4,  c.  16,  introduced  several  fresh  regulations 
with  respect  to  actions  against  commissioners,  affording 
them,  very  properly,  tlie  same  protection  as  that  possessed 
by  justices  of  peace.  Thus,  by  Section  40,  in  the  event  of 
any  action  being;  brought  ag*aiiist  the  commissioners  by  the 
bankrupt,  or  other  person,  tor  being  committed  by  them  for 
refusing  to  be  examined,  or  not  fidly  answering  to  questions, 
the  court  or  judge  upon  the  trial  (if  rjquii'ed  by  the  defen- 
dant) may,  in  case  tnc  whole  of  the  examination  of  the  party 
so  committed  shall  not  have  been  stated  in  the  warrant  of 
commitment,  inspect  and  consider  the  whole  of  such  examina- 
tion ;  and  if  it  shall  then  appear  to  the  court  or  judge  that 
the  party  was  lawfuUy  committed,  the  defendant  wiB  have 
the  same  benefit  therefi'om,  a.s  if  the  whole  of  the  examina- 
tion had  been  stated. 

By  Section  41,  also,  no  action  can  be  commenced  against 
any  commissioner  for  any  thin^  done  by  him  as  such,  unless 
notice  in  writuig  of  the  intended  wi'it  or  process  shall  have 
been  delivered  or  left  at  his  usual  place  of  abode,  by  the 
attorney  for  the  party  intending  to  sue  out  the  same,  at  least 
one  calendar  month  previously;  the  notice,  too,  must  set 
forth  the  cause  of  action,  and  must  be  endorsed  with  the 
name  and  place  of  abode  of  the  attorney,  who  is  to  receive 
no  more  tnan  20/r.  for  preparing  and  serving  it.    In  defisLult 

^  Ex  parte  Newton,  2  Rose,  19.       Ibid.  134.  Ex  parte  Sandium,  Ibid. 

^  Ex  parte  Hardy,  1  Rose,  396.       275. 

3  Ibid.  395.    Ex  parte   BulUn,        <  Ex  parte  Hardif,  I  Rote,  396. 
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of  proof  of  sucli  a  notice,  tlie  commissioner  will  be  en- 
titled to  a  verdict,  and  costs  against  the  party  bringing  the 
action ;  and  no  evidence  can  be  given  by  the  plaintiS^  on  the 
trial,  of  any  other  cause  of  action  than  what  is  contained  in 
the  notice.  * 

Every  commissioner  may  also,  within  one  calendar  month 
after  such  notice,  tender  *  amends  to  the  party  complaining. 
or  to  his  agent  or  attorney ;  and,  if  not  accepted,  may  plead 
the  same  in  bar  to  any  such  action,  together  with  the  plea 
of  not  guilty,  and  any  other  plea,  with  leave  of  the  court  j 
and,  if  the  jury  shall  find  the  amends  so  tendered  to  have 
been  sufficient,  they  are  to  give  a  verdict  for  the  defendant. 
If  the  plaintiff  shall  become  nonsuit,  or  discontinue  his 
action,  or  if  judgment  shall  be  jriven  for  the  defendant  upon 
demurrer,  the  commissioner  wiU  be  entitled  to  the  like  costd 
as  he  would  have  been  entitled  to  in  case  he  had  pleaded  the 
general  issue  only.  But,  if  the  jury  shall  find  that  no 
amends,  or  not  su&cienty  were  tendered^  and  also  against  the 
defendant  on  the  other  plea  or  pleavS,  the  plaintiff  will  then 
be  entitled  to  a  verdict  for  damages  and  costs.  And  though 
the  commissioner  neglects  to  tender  the  amends,  or  tenders 
insufficient,  previous  to  the  action,  he  may,  nevertheless,  by 
leave  of  the  court,  at  any  time  before  issue  joined,  pay  into 
court  such  sum  as  he  shall  think  fit ;  upon  which  sucn  pro- 
ceedings shall  be  had^  as  in  other  actions  where  the  defen- 
dant is  allowed  to  pay  money  into  court. 

Every  action  agamst  any  person,  for  any  thing  done  in 
pursuance  of  the  act,  must  be  commenced  within  tliree  calen- 
dar months •  next  afker  the  fact  committed;  and  the  defen- 
dant may  plead  the  general  issue,  and  fi^ve  the  statute  and 
the  spedal  matter  in  evidence  at  the  trial,  and  that  the  same 
was  done  by  authority  of  the  statute ;  and  if  it  shall  appear 
to  have  been  so  done^  or  that  the  action  was  commenced 
after  the  time  limited  for  bringing  it,  the  defendant  will  be 
entitled  to  a  verdict ;  and  in  tnat  case,  or  in  case  of  nonsuit, 
or  discontinuance  of  the  action  after  appearance,  or  if  upon 
demxirrer  judgment  shall  be  given  against  the  plaintiff,  the 
defendant  will  be  entitled  to  double  costs. 

The  right  of  action  against  a  commissioner  is  founded 
upon  the  general  rule  of  law,  applicable  to  all  actions  of  tres- 
pass against  persons  having  a  limited  authority.  If  they  4o 
any  act  beyond  that  limit,  they  thereby  subject  themselves 
to  an  act  of  trespass^  but,  if  tlie  act  done  be  within  ike 

>  «  Geo.  4,  c  16, 8.  42.  *  Section  44. 

3  Section  43. 
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scope  of  their  authority,  although  it  he  done  through  an 
erroneous  or  mistaken  judgment,  they  are  then  not  hahle  * 
to  such  action.  Thus,  though  it  was  formerly  held  that  an 
action  would  lie  against  commissioners,  for  committing  a 
person  for  not  answering  improper  questions,  or  not  ac- 

r'escing  in  a  proper  answer,  ^ — it  has  heen  since  decided, 
t  commissioners  were  not  liable  to  an  action  of  trespass 
for  committing  a  bankrupt,  who  did  not  answer  to  taeir 
satisfaction,  notwithstanding  he  was  dischai^ed  afterwards 
by  habeas  coiynis  on  the  ground  of  the  court  thinking  the 
answei-s'  satisfactory;  the  commissioners  having  a  discre- 
tionar}^  power  to  commit,  if  the  answers  were  not  satisfactory 
to  thnnselves.  Neither  will  any  action  lie  against  commis- 
sioners for  a  commitment,  which  is  bad  only  m  consequence 
pf  a  formal  defect  in  the  warrant.  ** 

In  an  action  brought  against  commissioners  by  a  j)erson 
apprehended  on  their  warrant,  for  not  obeying  a  previous 
summons  requiring  his  attendance  before  them,  it  was  held 
that  it  lay  on  the  party  simimoned,  having  a  lawful  excuse 
for  not  attending,  to  prove  the  fact  of  his  being  prevented 
firom  attending  by  a  lawful  impediment.* 

When  the  commissioners  had  incurred  any  costs,  by  de- 
fending an  action  brought  against  them  for  an  act  done  in 
the  strict  discharge  of  wieir  mity,  it  was  held  that  they  had 
a  right  to  be  compensated  by  the  assignees ;  and  the  lord 
chancellor,  in  one  case,  would  not  restrain  them  from  bringing 
an  action  to  recover  such  costs,  though  the  assignees  haa  not 
received  sufficient  to  pay  the  expenses  of  the  commission, 
and  had,  in  iact,  no  prospect  of  obtaining  any  more  of  the 
bankrupt's  property.* 

AVhere  the  bankrupt  is  confined  in  prison  under  previoua 
process,  the  mere  issuing  of  the  commissioner's  warrant  does 
not  amount  to  an  imprisonment  by  him,  until  it  has  been  in 
some  way  operative  to  the  detention  of  the  party,  indepen- 
dently of  the  other  process ;  for  the  warrant  is  only  evidence 
of  the  order  for  imprisonment,  and  not  of  the  imprisonment 
itself.  But,  if  it  operate  to  the  confinement  ol  the  party, 
within  narrower  bounds,  it  is  then,  coupled  with  proof  ot  that 
fiict,  evidence  of  an  imprisonment  by  the  commissioner.^ 

Where  the  bankrupt  had  been  already  nonsuited  in  an 

'  Per  Abbott  C.  J.  Dosioell  v.         ^  £ra(»y*«  case.  Comb.  391. 
Jmpeij,  1  B  8k  C.  169,  and  see  ante,         *  Battye  ▼.  Orealey,  8  East,  319. 
150,  andseq.  *  Ex  parte  Unthwaite,  16  Vet. 

s  Miller  ▼.  Seare,  2  Bl.  1141.  234. 

^  Doswell  v.  Impeffi  1  B.  &  C.         ^  Crowley  r,  Impey,  2  Star.  261. 
163. 
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action  against  the  commissioners  in  the  King's  Bench^  on  the 
ground  that  he  was  not  prepared  with  evidence  to  prove  the 
validity  of  a  former  commission^  the  court  of  Common  Pleas^ 
in  an  action  for  the  same  cause^  stayed  the  proceedings  until 
the  plaintiiF  paid  the  costs  of  the  former  action.^ 

Notwithstanding  a  petition  from  the  hankrupt  or  any 
other  person  reflects  on  the  conduct  of  a  commissioner^  he  is 
not  called  upon,  and  indeed  ought  not,  to  make  an  affidavit 
in  answer  to  the  allegations  contained  in  it :  and  this  was 
the  proper  rule  of  conduct  of  the  conunissioners,  even  when 
they  held  their  office  at  tlie  mere  pleasure  of  the  lord  chan- 
cellor, unless  indeed  they  were  served  with  the  petition.^ 
But  now  that  each  commissioner  is  appointed  for  life,  and  is 
declared  to  have  all  the  powers  of  a  court  of  record,  it  would 
be  still  more  improper  that  a  commissioner  should  interfere 
in  any  proceeding  before  a  superior  court,  until  called  upon 
to  certify  any  facts  required  for  the  information  of  the  court. 

>  Ooiri«yv. /flippy,  8  Taunt.  407.      108;  and  see  Ex  parte  Steele,  16 
2  Moore,  460.  Ves.  161.      Ex  parte   Scarth,   14 

^  Ex  pwtc  Hu»bMd,  1  G.  &  J.     Ves.  104,  15  Ves.  293. 
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CHAPTER  VIII. 

Sect.   1.  Of  the  Aceauntant  in  Bankruptcy. 

2.  Of  the  Taxifig  Officer  or  Master. 

3.  Of  the  Registrars, 

4.  Of  tlie  Messenger. 


Section  I. 
Of  the  Accountant  in  Bankruptcy. 

By  the  6  &  6  WilL  4,  c.  29,  s.  3,  the  lord  chancellor  was 
empowered  to  nominate  a  fit  and  proper  person  to  be  "  the 
accountant  in  bankruptc}'',"  to  superintend  and  control  the 
care  and  management  of  the  funds  belonging  to  bankrupts* 
estates ;  and  by  s.  4,  the  funds  standing  in  the  name  of  the 
accomitant  general  at  the  Bank  of  England,  to  the  credit  of 
any  bankrupt's  estate,  were  directed  tol>e  transferred  into  the 
name  of  the  accoimtant  in  bankruptcy. 

By  5  &  6  Vict.  c.  122,  s.  63,  the  accountant  in  bankruptcy 
is  declared  to  be  exempt  from  serving  on  juiies  or  any 
parochial  office;  and  by  s.  92,  the  accountant  is  required,  on 
or  before  the  1st  of  March  in  every  year,  if  parliament  be 
then  sitting,  or  if  not,  within  fourteen  days  after  the  com- 
mencement of  the  next  session,  to  lay  before  parliament  a 
return  showing  the  total  amount  of  monies  paid  into  the 
Bank  of  England  to  the  credit  of  the  accountant,  and  of  every 
banknipfs  estate  during  the  year  preceding  and  up  to  the 
thirty-nrst  of  December  in  that  year,  and  also  the  total 
amount  of  monies  paid  out  under  every  bankrupt's  estate 
during  the  same  period,  by  order  of  court,  or  of  any  judge  or 
commissioner,  and  also  tne  balances  on  the  thirty-first  of 
December  in  the  Bank  of  England,  standing  to  the  credit  of 
the  accountant  and  of  every  bankrupt's  estate. 

By  the  general  order  ^  of  Lord  Lyndhurst,  as  soon  a«  con- 
veniently may  be  after  every  payment  on  account  of  a  bank- 

1  12.  Nov.  1842,   Rule  11,  see  po8t,app.  &  3  M.  D.&D.  app.  Ixviii. 
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rupt's  estate  into  the  Bank  of  England,  tlie  accountant  in 
bankruptcy  must  certify  in  writing  to  the  proper  official 
assiraee,  that  such  payment  has  been  made,  and  the  name 
of  the  bankrupt  to  tne  credit  of  whose  estate  the  money  haa 
been  placed  in  the  books  kept  in  the  office  of  the  accountant. 
The  accountant  and  the  Bank  are  authorised  to  make  such 
further  regulations,  to  be  settled  by  one  or  more  of  the 
London  commissioners,  and  subject  to  the  approval  of  the 
lord  chancellor,  for  facilitating;  tne  making  of  such  pajnnents, 
and  certifying  the  same  to  the  official  assignee,  as  to  them 
ishall  seem  meet^ 

There  are  rarious  other  ministerial  duties  imposed  upon  the 
accountant  in  bankruptcy  by  the  general  orders,  which  are 
intended  to  serve  as  checks  on  the  conduct  of  the  official 
assignees,  in  the  payment  of  dividends,  and  in  the  invest- 
ment and  drawing  out  of  monies  from  the  Bank  of  England  ; 
for  which  see  the  subsequent  parts  of  this  work  relating  to 
'' dividends"  and  "official  assignees." 

By  7  &  8  Vict.,  c.  96,  s.  66,  the  salary  allowed  to  the 
accountant  is  declared  to  be  in  lieu  of  all  fees  and  emoluments 
whatsoever,  and  directly  or  indirectly  receiving  any  sum, 
either  for  commission,  brokerage,  or  otherwise.  It  is  declared^ 
also,  that  from  thenceforth  the  broker  is  to  transact  tha 
brokerage  business  of  the  accountant's  office,  upon  such  terms 
as  the  accountant  and  any  two  of  the  commissioners  of  the 
oonrt  of  bankruptc}'  to  be  appointed  by  the  lord  chancellor 
shall,  with  the  approbation  of^the  lord  chancellor,  determine; 
and  the  sum  paia  to  the  broker  is  to  be  charged  by  the 
accountant  to  the  estate  for  which  the  investment  or  sale 
shall  be  made;  and  where  such  sum  to  be  paid  te  the  broker 
Aall  be  determined,  the  lord  chancellor  may  direct  the 
payment,  or  any  part  of  it,  to  be  made  from  such  time  re- 
trospectively, ana  prospectively,  as  to  him  may  seem  just. 


SectioK  II. 

Of  the  Taxing  Officer  or  Master. 

By  the  7  &  8  Vict.,  c.  06,  s.  45,  the  lord  chancellor  is 
empowered  to  appoint  some  fit  and  proper  person,  being  a 
barrister  of  not  less  than  five  years'  standing  at  the  bar,  or  who 
shall  have  practised  as  a  pleader  for  not  less  than  five  years, 

>  Id.  Rule  13. 
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or  wlio  shall  have  held  the  office  of  registrar  or  deputy- 
registrar  of  the  court  of  bankruptcy  for  uot  less  than  five 
years,  or  an  admitted  attorney  of  one  of  Her  Majesty's  supe- 
rior courts  at  Westminster,  or  of  the  court  of  bankruptcy,  in. 
actual  practice,  of  not  less  than  five  years  standing  on  the 
roll  of  such  court  or  courts,  to  be  the  taxing  officer  of  the 
court  of  bankruptcy,  and  to  be  called  the  master  of  the  said 
court,  at  such  salary,  not  exceeding  I200Z.  per  annum,  as  the 
lord  chancellor  shall  think  fit,  and  to  be  entitled  to  an  annuity 
not  exceeding  two-thirds  of  such  salary,  if  and  when  such 
officer  shaU  be  afflicted  with  some  permanent  infirmity  dis- 
abling him  fi!t>m  the  due  execution  of  his  office;  such  salary 
or  annuity,  as  the  case  may  be,  to  be  chai^d  upon  and  paid 
(without  any  deduction  except  the  tax  on  income)  out  ot  the 
same  fund,  and  at  the  same  times,  and  in  like  manner  as  the 
salaries  or  annuities  of  the  registrars  and  deputy  registrars  of 
the  court.  The  lord  chancellor  may  fill  up  any  vacancy 
in  the  office.  The  taxing  officer  holds  his  office  during 
his  good  behaviour,  and  must  discharge  his  duties  in  per- 
son, except  where  otherwise  provided  by  the  Act,  or  by  any 
regulation  to  be  made  under  the  Act,  and  may  be  re- 
moved from  his  office  by  the  lord  chancellor  for  misconduct. 
The  business  to  be  transacted  by  tlus  officer  is  declared  to  be, 
'^  the  swearing  of  such  affidavits  as  may  be  sworn  before  any 
commissioner,  registrar,  or  deputy  registrar  of  the  court  of 
bankruptcy,  and  the  taxing  of  such  costs  taxable  by  any 
court  or  bankruptcy,  by  virtue  of  any  statute  now  or  hereafter 
to  be  in  force,  as  the  lord  chancellor  shall  from  time  to  time, 
by  any  general  or  other  order  direct,  subject  to  review  of  the 
court  authorised  to  tax  the  same ;  and  the  place,  time,  and 
manner,  in  which  the  same  shall  be  conducted,  shall  be  such 
as  the  lord  chancellor  shall  by  any  such  oi*der  direct." 

By  sect.  46,  upon  the  taxation  of  any  bills,  there  shall  be 
paid  to  the  master  such  sum  as  the  master  shall  decide; 
not  less  than  1^.,  nor  more  than  10s.;  and  also  4cd,  a  foHo, 
over  and  above  the  said  sum  of  10*.,  for  every  folio  exceeding 
20  folios  of  such  bill. 

By  sect.  47,  all  sums  and  fees  received  by  tlie  master  are 
directed  to  be  paid  by  him  into  the  "Bank  of  England,  to  the 
credit  of  the  accountant  in  bankruptcy,  to  the  account  en- 
titled "the  secretary  of  bankrupts  account,"  after  deduct- 
ing such  sum  as  the  lord  chancellor  shall  think  fit  for  the 
expenses  of  the  office. 

By  sect.  48,  in  case  of  sickness,  or  other  unavoidable  cause 
of  absence  for  a  longer  period  than  two  months  at  any  one 
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time,  the  lord  chanoeUor  may  give  leare  of  absence  to  the 
master,  by  order  in  writing,  and  H  necessary,  appoint  a 
dcDuty  in  his  place  during  such  time  as  expresssea  in.  the 
order. 

Section  III. 

Of  the  BegUtrars. 

Under  the  provisions  of  the  1  &  2  Will.  4,  c.  66,  s.  9,  two 
registrars  and  eight  depul^  registrars  were  appointed  to 
attend  upon  and  assist  tne  judges  and  commissioners  of  the 
court  of  oankruptcy,  in  London.  They  hold  their  respective 
offices  during  good  behaviour,  but  are  liable  to  be  removed 
upon  a  certificate  from  the  court  of  review,  or  one  of  the  sub- 
division courts,  of  some  sufficient  reason  to  be  named  therein, 
for  such  removal. 

By  the  general  rules  and  orders  ^  made  in  pursuance  of 
the  above  act,  the  registrars  are  required  to  keep  a  roll  or 
book,  in  which  are  to  be  empolled  tlie  names  of  all  attomies 
and  solicitors  admitted  in  the  court  of  bankruptcy,  lliey 
are  also  required  to  keep  at  the  registrar's  office  in  Basinghall- 
s^'eetia  proper  alphabetical  book,  in  which  every  attorney  or 
sohcitor  admitted  in  the  court  of  bankruptcy,  and  residing  in 
London,  or  within  ten  miles  thereof,  must  upon  his  admission 
enter  his  name  and  place  of  abode,  or  some  other  proper 
|dace  in  London,  Westminster,  or  Southwark,  or  withm  one 
mile  of  the  registrar's  office,  where  her  may  be  served  with 
notices,  <&c.,  and  he  must  make  the  like  entry  when  he  changes 
his  place  of  abode.  A  deputy  registrar  is  required  to  attend^ 
upon  each  commissioner  to  t^e  minutes  of,  to  draw  up,  and 
have  the  charge  of  the  proceedings  before  him,  under  the 
superintendance  of  the  cmef  registrar. 

By  5  &  6  Vict.  c.  122,  s.  73,  the  registrar  for  the  time 
being  acting  in.  the  court  in  Basinghall-street  is  required  ta 
keep  books,  in  which  he  is  to  enter,  in  a  form  prepared  by 
him,  subject  to  the  sanction  of  the  London  commissioners  or 
tile  major  part  of  them,  and  approved  by  the  lord  chancellor,. 
an  abstract  of  the  proceedin|B;8  filed  in  the  court  of  bankruptcy, 
or  such  part  thereof  as  shaU  be  necessary  to  ^ve  a  correct 
view  of  the  estate  to  which  such  proceedings  snail  relate,  and 
the  management  thereof,  with  an  alphabetical  index  to  each 
book,  ana  a  general  alphabetical  index  to  the  whole  of  such 
books,  which  books  shall  be  open  to  all  concerned. 

^  Jan.  12,  1S32.  See  app.  in  vol.         '  Rule  xr. 
2,  anil  1  Dea.  h,  C.  app.  xxiii. 
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Bj  sect  74;  when  anj  vacanejr  occnn  in  the  oftoe  of 
derk  of  euroUments  to  tie  conrt  of  oanknmtCT;  the  dtitie»  and 
bosinesa  oi'  that  officer  aie  to  be  thenceforth  performed  bjr 

such  registrar ;  and  by  sect.  7  by  all  such  fees,  as  are  receivable 
under  the  2  &  3  W.  4,  c.  114^  s.  6;  are  also  to  be  thenceforth 
received  by  such  registrar,  and  be  paid  by  him,  at  such  times 
as  the  lord  chancellor  shall  direct,  into  the  Bank  of  England^ 
to  the  credit  of  the  acooantant  in  bankruptcy,  intituled  ^'  the 
secretary  of  bankrupts'  account." 

Fea.]  By  5  <fc  6  Viet.  e.  122,  s.  89,  the  fees,  aotharised  to 
be  taken  by  the  chief  registrar  in  respect  of  tmsiness  trans- 
acted in  London,  are  contained  in  the  schedule^  to  the  act, 
tlie  amount  of  which  is  to  be  applied  in  payment  of  sach 
salaries  to  clerks,  ushers,  and  otner  imder  officers  of  the 
commissioners  of  bankmntcy,  in  London,  as  the  lord  ehan- 
cellor  may  direct ;  and  tne  yearly  surplus  to  be  divided  be- 
tween the  two  registrars  and  the  aqmlr  r^strars  in  London 
in  sQch  proportions  as  the  lord  chancellor  shall  appoint. 

By  sect.  90,  also,  the  fees  received  in  the  respective  country 
district  conrts  are  to  be  paid  over  to  the  chief  registrar  in 
London,  to  be  by  him  a|^lied  in  payment  of  such  salaries  to 
ushers  or  other  under  oflicers  of  the  country  courts  as  the  lord 
chancellor  may  direct,  and  the  yearly  surplus  to  be  divided 
between  the  deputy  registrars  of  the  country  courts  in  such 
proportions  as  the  lord  chancellor  may  appoint. 

By  the  7  &  8  Vict  c.  96,  s.  49,  the  i^strar  and  deputy 
registrar  are  to  be  paid  in  future  only  by  salarr,  ana  are 
given  an  increase  of  2007.  a  year,  in  addition  to  tne  increase 
of  2002.  a  year  given  them  by  the  5  <&  6  Viet.,  c.  122,  making 
now  the  suaries  of  the  two  chief  registmrs  12002.  each,  of 
the  deputy  rcffislrars  in  London  10002.  each,  and  the  deputy 
reristrars  in  tne  country  800Z.  each. 

JBy  sect.  50,  all  fees  received  by  the  chief  re^strar  are  to 
be  paid  by  him,  as  the  lord  chanoellor  shall  by  any  order 
direct,  into  the  Bank  of  England,  to  the  credit  of  the  ac- 
countant in  bankruptcy,  to  the  account  entitled  ^^  interest 
arising  from  the  bankruptcy  fund  account,"  after  deducting 
such  sum  as  the  lord  chancellor  shall  think  fit  for  stationery 
and  other  incidental  expenses  of  the  offices  of  the  chi^ 
reffistrar  and  the  court  of  review.  The  salaries  to  cl^ks, 
nsners,  and  other  under  officers  of  the  court  of  bankruptcy 
heretofore  paid  by  the  chief  r^strar  out  of  such  fees,  are 
directed  to  be  thenceforth  paid  t>y  the  Bank  of  England  out 

'  See  post,  vol.  2,  hpp. 
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of  the  fund  standing  to  such  account,  luider  such  order  as 
may  be  made  by  the  lord  chancellor. 

By  sect.  ^1,  the  lord  chancellor  may,  on  a  petition  presented 
to  him  for  that  purpose,  order  an  annuity  or  dear  yearly 
sum  to  be  paid  to  any  of  the  r^istrars,  not  exceeding  ti70-> 
thirds  of  his  yearly  salarr,  if  he  shall  be  afflicted  with  some 
permanent  infirmity  disabling  him  from  the  due  execution  of 
nis  office,  and  shall  be  desirous  of  resigning  the  same. 

By  sect.  53,  the  court  authorized  to  act  in  the  prosecution 
of  any  fiat  in  baokruptcy,  or  any  petition  for  protection  from 
process,  shall  have  power,  whenever  it  shall  seem  expedient 
to  such  court,  to  direct  a  deputy  registrar  of  such  court  to 
act  in  the  prosecution  of  such  fiat  or  petition  for  proof  of 
debts,  and  the  examination  of  parties  or  witnesses  on  oath, 
or  for  either  of  such  purposes,  subject  to  such  rules  and  regu- 
lations as  the  lord  caancellor  shall  from  time  to  time  think 
fit  to  make  in  that  behalf;  the  travelling  expentes  of  such 
officer  to  be  settled  by  such  court,  and  paid  out  of  the  estate 
of  the  bankrupt  or  petitioner,  as  the  case  may  be;  and  such 
officer  so  acting  shall  liave  and  exercise  all  the  power  vested  in 
such  court  for  proof  of  debts  and  examination  of  parties  or 
witnesses,  except  the  power  of  commitment.  All  such  ex* 
aminations  are  directed  to  be  taken  down  in  writing,  and  to 
be  annexed  to  and  form  part  of  the  proceedings  imder  such 
fiat  or  petition,  as  the  case  ma^^  be. 

By  sect.  04,  the  deputy  registrars  are  in  future  to  be  called 
registrars. 

By  the  b  &Q  Vict.  c.  61,  Her  Majesty  was  empowered  by 
her  sign  manual,  from  time  to  time  appoint  not  exceeding 
twelve  additional  deputy  registrars  to  act  ad  such  in  the 
coimtry,  and  to  attend  the  commissioners  of  the  district  courts ; 
which  additional  registrars  are  (by  sect.  62)  to  hold  their  offices 
during  their  good  oehaviour,  and  to  be  subject  to  the  like 
privileges,  disabilities,  and  penalties  as  the  deputy  registrars 
appointed  under  the  1  &  2  Will.  4,  c.  56.  And  on  the  death, 
resignation,  promotion,  or  removal  of  either  of  the  two  re- 
gistrars, the  vacancy  is  to  be  filled  up  by  one  of  the  deputy 
re^trars. 

by  sect  63,  the  registrars  and  deputy  registrars  are  de- 
clare to  be  exempt  from  serving  on  juries  or  any  parochial 
office. 

By  the  general  order  of  12th  November,  1842,  every  sum 
directed  to  be  paid  under  sect.  57  of  the  5  &  6  Vict.  c.  122, 
or  sect.  47  of  tne  1  &  2  Will.  4,  c.  56,  is  to  be  taken  by  the 
deputy  registrar  of  the  court  authorised  to  act  in  the  prose* 
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cution  of  tlie  fiat  under  which  the  sum  is  payable;  he  must 
keep  an  account  of  all  such  sums,  which  must  be  certified  by 
the  commissioner  to  correspond  with  the  number  of  sittings, 
and  be  paid  by  the  deputy  registrar  monthly  into  tlie  Bank 
of  England,  or  in  the  country  into  one  of  the  branch  banks, 
to.the  credit  of  the  accountant  in  bankruptcy,  to  be  carried 
to  the  account  entitled  "The  secretary  of  bankrupts'  ac- 
count," and  the  voucher  for  such  payment  must  be  produced 
to  the  commissioner  within  one  weeK  afterwards. 

The  deputy  registrar  attending  each  commissioner  is  re- 
quired to  take  minutes  and  have  the  charge  of  all  proceed- 
ings before  him,  and  otherwise  assist  in  the  business  of  the 
court;  subject  to  the  control  of  the  commissioner.^  He  is 
also  required  to  keep  the  quarterly  account  rendered  by  the 
official  assignee  attached  to  his  court,  which  account  is  to  be 
open  to  the  inspection  of  creditors,  and  to  eive  notice  in  the 
court  of  sufeh  account  having  Ijeen  delivered,  and  that  any 
creditor  applying  to  the  court  may  inspect  the  same,  without 
fee,  at  such  convenient  time  as  may  be  appointed  by  the 
court. 

Where  there  is  any  doubt  as  to  the  right  of  a  deputy 
registrar  to  receive  any  portion  of  his  salary, — as  where  he 
resigns  his  office,  and  takes  the  benefit  of  the  insolvent  act,— 
it  seems  that  the  lord  chancellor  is  the  proper  tribunal  to 
apply  to  for  any  order  on  Ihe  subject.* 

It  has  been*  determined  by  the  Irish  court  of  chancery, 
that  the  registrar  of  the  commissioner  of  bankrupts'  court 
•^lere  is  an  officer  of  the  court  of  chancery,  and,  as  such,  is 
entitled  to  privilege  from  arrest  under  a  ca,  m, ;  though  the 
court  iivill  discountenance  applications  for  such  protection  of 
privilege  on  the  part  of  its  officers.^ 


Section  IV. 

Of  the  Mtisenger. 

The  messenger  Is  the  officer  of  the  commissioners,  as  well 
as  an  officer  ot  the  court  of  bankruptcy,  ^  and  his  duty  is  to 
execute  promptlv  the  summonses  and  warrants  directed  to 
him  by  them,  whether  for  the  seizure  of  the  bankrupt's  pro- 
pert}',  or  for  summoning  or  apprehending  the  bankrupt,  or 

^  General  rules  and  orders  of  1 2th         ^  Ex  parte  BousJMd,  4  Dea.  45. 
Nov.,  1S42.,  Rule  S.  See  poat,  app. ;         *  Re  Collins,  1  SauaaeSt  Scully,  73. 
Mid  3  M.D.  &D.  app.  p.  Ivi.  *  Ex  parte  Shaw,  2  G.  &  J.  77. 
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otlier  persons,  during  the  different  proceedings  under  the 
£at.  For  \m  trouble  in  the  diiiicharge  of  these  duties,  he  is 
entitled  to  certain  fees,  which  are  taxed  by  the  commis- 
sioners and  are  paid  out  of  the  bankrupt's  estate. 

Seizure  of  the  batikrupfs  property,]  The  messenger  i& 
amply  protected  in  the  discharge  of  his  duty,  if  he  braves 
himsell  properly,  and  does  not  exceed  the  limits  of  hi» 
authority,  as  denned  in  the  various  enactments  of  the  statute* 
He  may,  by  warrant  under  the  hand  and  seal  of  a  conunis- 
sioner,  *^  break  open  ^  any  house,  chamber,  shop,  warehouse, 
door^  trunk  or  chest  of  any  bafihrupt,  where  the  bankrupt 
or  any  of  liis  property  shall  be  reputed  to  be,  and  seize  upon 
the  Ixxly,  or  property,  of  the  bankrupt."  But  tlus  power 
does  not  authorize  him  to  break  open  any  house,  except  that 
of  the  bankrupt.^  And  if  the  bankrupt  be  in  prison  and  in 
custody,  he  mav  seize  «»y  property  ^  (except  nis  necessary 
wearing  apparel)  in  the  custoay  or  possession  of  the  bank- 
rupt, or  01  any  other  person,  in  any  prison  or  place  where  the 
bankrupt  is  in  custody. 

If  any  of  the  bankrupfs  property^  is  in  Irelandj  the 
messenger  may  in  the  same  way  seize  the  property  there ; 
but  the  warrant  in  that  case  must  be  verified  upon  oath  by 
the  solicitor  under  the  fiat,  before  the  mayor  or  other  chief 
magistrate  of  the  city  or  town  where  or  near  to  which  the 
fiat  is  executed,  and  l>e  also  verified  under  the  common  seal, 
or  the  seal  of  office  of  such  mayor  or  magistrate ;  and  the 
messenger  must  also  depose  upon  oath,  before  a  justice  of 
peace  residing  in  the  county  where  the  bankrupts  property 
shall  be  reputed  to  be,  that  he  is  the  person  named  in  sucn 
warrant. 

If,  in  the  execution  of  the  commissioner's  warrant,  it 
becomes  necessary  to  have  access  to  any  house  or  place  of 
the  bankrupt  in  ocotland,^  the  warrant,  after  being  verified 
upon  oath  as  before^entioned,  must  he  backed  or  indorsed 
with  the  name  of  a  judge  ordinary,  or  justice  of  the  peace  in 
Scotland,  which  will  be  then  suflicient  authority  to  the  mes- 
senger, and  all  officers  of  the  law  in  Scotland,  to  execute  it 
wit£in  the  county  or  bui^h  wherein  it  is  so  indorsed. 

Where  there  is  reason  to  suspect  that  property  of  the 

'  6  Geo.  4,  c.  16,  s.  27.  the  seizure  to  the  property  of  the 

'  Rdge  T.  Parker,   8  B.  &  C.  bankrupt ;  but  this  of  course  must 

700.  necessarily  be  inferred.  ^ 

'  There  is  an  omission  in  this         *  6  Geo.  4,  c.  16,8.  2S. 

part  of  the  clause,  in  not  confining        '  6  Geo.  4,  c.  16,  s.  30. 
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bankrupt  is  concealed,^  the  messenger  may  then  obtain  a 
search-warrant  fix)m  die  commissioner  authorized  to  act  in 
the  prosecution  of  the  fiat^  and  may  execute  it  in  the  same 
manner^  and  is  entitled  to  the  same  protection,  as  is  allowed 
by  law  in  the  execution  of  a  search-warrant  for  stolen  pro- 
perty. But  such  warrant  can  only  be  granted  to  the  mes* 
senger;  and  where  it  was  deliveml  to  a  constable,  it  was 
held  to  be  illegal,  and  that  he  could  not  protect  himself  by 
delivering  a  copy  to  the  plaintiif.^ 

The  messenger,  upon  taking  possession  of  the  bankrupt's 
effects,  must  forthwith  take  an  inventory^  of  them,  but  no 
appraisement  is  to  be  made,  or  other  expenses  incurred,  with«- 
out  the  special  direction  of  the  commissioner,  until  after  the 
appointment  of  the  creditor's  assignees;  and  the  inventoiyi 
with  the  articles  contained  in  it,  must,  as  soon  as  assignees 
are  chosen,  be  delivered  up  to  them.  None  of  the  property 
should  be  left  in  the  banlonpf  s  power,  and  care  snomd  w 
taken  that  no  document  is  lost.  The  usual  way  of  securing 
the  books  and  papers  is  to  put  them  into  a  tx)x,  or  some 
other  safe  place  of  deposit,  sealing  it  up  with  the  messenser^a 
seal,  a*3  well  as  with  that  of  the  bankrupt,  and  thus  to  keep 
them  until  assignees  are  chosen.  Tlie  messenger  is  bound 
to  account  faiuifully  to  the  assignees  for  the  property  of 
which  he  has  so  possessed  himself,  as  well  as  to  the  assignees 
under  any  subeequent  fiat,  if  the  first  is  superseded.^ 

When  the  messens^er  has  once  taken  possession  of  the 
bankrupt's  property,  ne  shoidd  not  quit  possession  upon  the 
representation  of  any  person  claiming  tne  property  as  his 
own  \  for  if  he  quits  possession,  there  may  be  some  difficulty 
in  his  resuming"  it;  as  it  is  a  question,  whether,  after  having 
once  abandoned  it,  the  warrant  of  the  commissioner  is  not 
spent.^  Perhaps  the  safest  mode  of  proceeding,  in  such  a 
case,  would  be  to  get  a  fresh  warrant  from  the  commis- 
sioner; since  an  attachment  will  not  be  granted,  under  these 
circumstances,  against  a  person  for  reding  to  permit  the 
messenger  to  take  a*  seeaiid  possession. 

Indemnity  as  to  Action,"]  As  the  messenger  was  formerly 
put  to  much  expense  and  trouble  from  actions  being  brought 

1  5  at  6  Vict.  c.  122,  s.  80.  *'  Ex  ptrte  Shaw,  2  G  &  J.  73. 

2  Sly,  V.  Steventon,  1  Carr.  &  P.  *  Per  Lord  Eldon,  ex  ptrte  Page, 
404.  1  Rose,  2. 

>  GeoenU  order  of  12th  Jmoarf        "  Per  Lord  EMon,  ex  pntuPage, 
1S32.    Rule  xzriii.    See   toI.  ii.     1  Rose,  2,  and  17  Ves.  59. 
App. ;  and  see  1  Deac.  8t  C.  App. 
xxviii. 
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flgamst  him,  for  the  mere  parpose  of  trying  the  validity  of 
the  eommissioii,  a  protection  is  now  given  to  him  similar  to 
that  which  the  law  aflbrds  to  constables  in  the  execution  of 
their  duty.  He  seizes  the  property  of  the  bankrupt,  indeed^ 
at  his  own  hazard;  but  no  action  can  he  brou^nt  against 
him  for  any  thing  done  in  obedience  to  the  commissioner's 
warrant  prior  to  the  choice  of  assignees,  imless  a  previona 
demand  ^  in  writing  is  made  by  the  psurty,  or  his  attorney, 
of  the  perusal  and  copy  of  the  warrant,  nor  unless  the  same 
hath  been  refused  or  neglected  for  six  days  after  being  made. 
And  if^  after  compliance  with  such  demand,  any  action  be 
brought  against  tue  messenger,  without  malang  the  petition- 
ing creditor  a  defendant  also,  the  jury,  on  proof  of  such  war- 
rant at  the  trial,  must  give  their  verdict  for  the  defendant, 
notwithstanding  any  defect  of  jurisdiction  in  the  commis- 
sioner. But,  it  the  action  be  brought  {^tiin.st  the  petitioning 
creditor  afl  well  as  the  messenger,  the  jury,  on  proof  of  the 
warrant,  are  equally  bound  to  give  their  veroict  for  the 
mes^senger ;  and  if  a  verdict  be  given  against  the  petitioning 
creditor,  the  plaintiff  may  recover  Ills  costs  against  him,  so 
a8  to  include  the  cost^  which  such  plaintiif  is  liable  to  pay  to 
the  messenger.  And  proof  in  such  an  action,  that  a  de- 
fendant is  the  petitioning  creditor,  renders  him^  liable  to  the 
same  extent,  as  if  the  act  complained  of  in  the  action  had 
been  committed  by  the  defendant.  As  this  protection  how- 
ever of  the  messenger  is  only  given  to  him  for  acts  done 
prior  to  the  choice  of  assignees,  he  should  in  all  doubtful 
cases,  when  the  action  is  Drought  after  the  choice,  secure 
himself  by  taking  an  indemnity  from  the  assignees. 

The  messenger  is  also  within  the  protection  of  the  44th 
section  of  the  6  Geo.  4,  c.  16,  which  prondes  for  the  limita- 
tion of  actions  against  any  person,  for  any  thing  done  in 
pursuance  of  the  act,  and  for  double  costs  in  case  the 
defendant  succeeds  in  the  action. 

Where  the  messenger  employed  an  agent  to  take  posses- 
sioa  of  the  bankrupt's  effects,  and  the  agent  abscondcKi  with 
a  considerable  sum  of  money,  it  was  held  that  the  messenger 
was  not  liable  for  the  amount  in  an  action  for  money  had 
and  received,  no  negligence,  or  wont  of  proper  caution,  having 
been  attributed  to  him.' 

Besides  the  above  protection  afforded  to  the  messenger 
by  statute,  any  obstruction  that  he  maj  meet  with  in  the 
execution  of  tne  warrant  of  the  commissioner  will  be  con- 

>  6  Geo.  4,  c.  16,  s.  31.  *  Raw  v.   CutttfA,  9  Bing.  96. 

'  Section  32.  2  Moore  &  S.  123. 
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sidered  a  contempt  of  the  court  of  renew ;  and  tlie  persons 
so  obstructing  him  will  be  liable  to  an  attachment  as  for  a 
contempt,  notwitlistandin^  the  messenger  may  have  acted 
under  the  immediate  authority  given  oy  the  statute^  and 
not  under  any  previous  order  of  the  court.^  Any  person^ 
also,  who  indemnifies  another  against  the  consequences  of 
turning  a  messenger  out  of  possession  of  property  seized  by 
him,  is  equally  guilty  of  contempt;^  and  it  is  no  ju^ification 
&r  resisting  him,  that  the  warrant  was  illegal^  In  one 
case,  where  the  captain  of  a  ship  turned  the  messenger  out 
of  possession  of  the  bankrupt's  goods,  which  were  laden  on 
board  and  formed  part  of  tiie  ship's  cargo,  the  lord  chan* 
cellor  ordered  that  ne  should  give  security  for  answering  to 
the  assignees,  to  the  amount  of  the  interest  which  mej 
could  prove  the  bankrupt  had  in  the  cargo,  at  the  time  the 
messenger  took  possession  of  it.^  And,  generally,  if  the 
captain  of  a  ship  refuse  to  deliver  up  the  oankrupt's  goods 
to  the  messenger,  the  court  of  review  will  make  an  order  for 
the  goods  to  be  delivered,  upon  payment  of  freight,  and 
indemnifying  the  captain  against  the  rights  of  other  persons.^ 
Where  gooos  were  seized  oy  a  messenger  as  the  property  of 
the  bankrupt,  the  lord  chancellor  in  one  case  refused  to  order 
them  to  be  delivered  up  to  a  petitioner  merely  claiming  them 
as  his  own ;  the  proper  remedy  being  an  action  at  law  against 
the  messenger.^ 

His  costs.]  By  the  general  order  ^  of  12  January,  1832, 
a  table  of  fees  is  specified,  to  which  the  messenger  is  entitled, 
as  a  remuneration  for  the  execution  of  the  duties  imposed 
on  him. 

The  petitioning  creditor  is,  in  the  first  instance,  personally 
answerable  to  the  messenger  for  his  charges  before  the  party 
be  declared  a  bankrupt,^  as  well  as  for  all  his  costs  before 
the  choice  of  assignees ;  but  this  liability  is  only  for  neces- 
sary  charges  and  expenses.  Therefore,  where  a  messenger 
took  an  unnecessary  and  fruitless  journey  to  the  Isle  of  Man, 
without  any  authority  from  the  petitioning  creditor,  it  waa 
held  that  he  had  no  claim  in  tuis  respect  against  the  peti- 
tioning creditor.^    Af)»r  assignees  are  chosen,  they  are  then 

1  Ex  parte  Page,  1  Rose,  1.    Kz  'Ex  parte  Craggt,  1  Roie,  25; 

parte  Titnm;  1  Atk.  136.    £x  parte  but  aee  ante,  p.  16. 

Dixon,  8  Ves.  104.  ^  Rale  xxix.  See  vol.  ii.  App. ; 

'  Ex  parte  Dixon,  8  Ves.  104.  and  see  I  Deac.  &  C.  xxviii. 

*  Ex  parte  Titner,  ex  parte  Page,  •  Burwood  v.  Kant,  2  Carring. 

ante.  8t  P.  123. 

«  Ex  parte  Dixon,  8  Ves.  104.  '  BiUing*  v.  rVaten,  I  Star.  363. 

«  Mo]loy,  253.    Eq.  Ca.  Ab.  98. 
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liable  to  him  for  all  his  subsequent  costs, — ^notwithstanding 
even  the  fiat  is  annulled,  and  they  have  not  attended  any 
meeting  of  the  commissioner,  or  received  any  elfects  under 
the  fiat.^  But  the  assignees  are  not  answerable  to  him  for 
costs  due  before  the  choice  of  assignees.*  The  assignees  are 
also  presumed  to  know,  that  the  messenger  has  a  claim  tor 
the  payment  of  his  bill  out  of  the  bankrupt's  effects,  and 
ou^ht  therefore  to  reserve  sufficient  funds  to  satisfy  it;  and 
it  IS  no  objection  to  his  claim  against  them,  that  lie  has  neg- 
lected to  make  his  demand  until  after  a  final  dividend.'  The 
costs  of  the  messenger  are  taxable  in  the  same  way  as  the 
costs  of  the  solicitor.  But  where  a  messenger's  bill  had 
been  paid  five  years,  and  there  was  no  recent  discovery  of 
any  finiudulent  charge  contained  in  it,  an  order  mtos  refused 
for  the  taxation  of  it.^  The  messenger  is  not  obliged  to 
bring  an  action  fi)r  the  recovery  of  his  fees,  but  is  entitled  to 
proceed  by  the  more  summary  remedy  of  a  i)etition  to  the 
lord  chancellor;^  and  in  either  proceeding  it  is  sufficient 
to  prove  the  messenffei^s  appointment,  and  that  the  charges 
are  reasonable,  without  proving  express  employment,  or 
recognition  of  him  as  messenger  by  the  assignees.^ 

The  solicitor  to  the  fiat  is  not  in  ^onenil  personally  liable 
to  the  messenger  for  the  payment  of  his  costs.'  But  if  the 
solicitor  agree  with  the  petitioning  creditor  to  work  a  fiat  for 
a  sum  certain,  and  receive  a  CTeat  part  of  that  sum,  he  will 
then  be  personally  liable  to  the  messenger,  as  for  money  had 
and  received,®— though  the  petitioning  creditor,  in  such  a 
case,  will  not  be  exonerated  from  his  liability  to  the  mes- 
senger, without  the  express  consent  of  the  messenger  to 
disdiarge  him.^ 

>  Ibid.    Ex  parte  Hartop,  9  Ves.         '  Hamber  v.  Puner,  2  Cr.  8t  M. 

109.  209.    4Tyr.  41. 
^  Burwoody.  Paton,3B,9tC,4S.         '  Hartop  v.  Juckes,  2  M.  &  S. 

*  Ex  parte  Hartop,  1  Roae,  449.  438.    Hart  v.  fVhUe,  1  Holt,  876. 

*  Ex  parte  ffUknerit,  3  D.  &  C.  Ex  parte  Burumd,  2  G.  &  J.  70. 
364.                      *  '  Hartop  v.  Jucket,  supra;  and 

*  9  Yea.  109.    1  Rose,  450.  see  ex  parte  Hartop,  12  Ves.  349. 

»  Hart  V.  fVhUe,  \  Holt,  376. 
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8BCTION  1. 

Of  Debts  in  generaly  and  Jterein  of  t/ie  Bights  and  Duties 
generally  of  Creditors. 

There  are  some  fi^eral  rules  applicable  to  all  cases  of  the 
proof  of  debts  Tinder  the  fiat^  which  diould  be  considered 
jnreTiously  to  admitting  any  cmlitor  to  prove.  Ilie  first  con* 
aideration  i8>  when  the  uebt  accrued;  or  was  contracted. 
Before  the  statute  46  Geo.  3,  c.  135,  s.  2,  the  law  was,  that 
the  debt  must  hare  accrued  before  the  act  of  bankruptcy y  in 
order  to  enable  the  creditor  to  proYe  it ;  ^  a  rule  which  was 
often  attended  with  inconvenience,  and  not  unfinequently 
productive  of  injustice.  But  b j  a  provision  of  that  statiite, 
which  is  incorporated  in  the  47  ^A  section  of  the  6  Geo.  4, 
c.  16,  every  person  with  whom  any  bankrupt  shall  have 
reall  J  and  iond  fide  contracted  an  j  debt  or  diemand  before 
the  issuing  of  the  commission,  may,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  the  bibkrupt,  oe  ad- 
mitted to  ]»rove  the  same,  provided  he  had  not,  at  Uie  time  it 
was  contracted,  notice  of  such  act  of  bankruptcy.  It  has 
been  decided  in  one  caae,  that  the  act  of  bankruptcy  meant  in 
this  section  was  the  act  of  bankruptcy  o»  which  the  eommis-- 
sim  feas  issued^  and  that  if  the  debt  was  contracted  before 
the  act  of  bankruptcy  on  whidi  the  oMnmission  was  issued, 
though  after  notice  of  a  prior  act  of  banknmtcy,  it  might 
nevertheless  be  proved  under  the  commission.^  But  the  court 
of  review  has  lately  held  the  contrary.  ^ 

7%mc  of  contracting  debt»]  It  is  also  no  objection  to  the 
proof  of  a  debt,  (except  in  the  case  of  the  petitioning  creditor), 
thfti  it  was  contracted  with  the  bankrupt  aflter  he  left  oif 
tnde.^  But  a  debt  which  is  barred  by  the  siaiuie  of  /t  mi- 
tations  cannot  be  proved,  although  the  bankrupt  admit  that, 
he  contracted  the  debt  and  never  paid  it.^  But  the  statute 
does  not  run  agauist  the  creditor,  after  the  issuing  of  the 
fiat.* 

Where  a  debtor,  in  1831,  agreed  with  his  creditor  to  pay 
him  a  composition  of  bs.  in  the  pound  upon  the  amount  of 

I  Bam/brd  v.  Bafff«tt»  2  B.  &  P.  1.         *  Meggott  v.  MiUs,  12  Mod.  151>. 
(yBnmt r.  Orkfrmm,  2 BaUa&B^884.     1  Ld.  Rayn.  287. 


'  Bx  iwte  Bawnsm,  2  M .  ft  A.  *  Ex  i^ute  Dewdney,  15  Ves.'479. 

479.  Bz  pntt  Smmuu§,  M.     Ex  ptrte 

*  Ex  parte  Sharp,  3  M.  D.  ftlX  S^,  2  Rom.  349. 

496.  •  £zparteieoM,2Q.fcJ.46»336* 
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his  debt;  by  instalments,  and  after  the  payment  of  the  first 
instalment  he  made  default  in  payment  of  the  balance,  but 
in  February,  1839,  being  pressed  for  the  payment  of  the  de- 
mand of  the  creditor,  he  made  a  payment  of  1002.  in  part  of 
the  balance  of  the  composition,  and  required  a  receipt,  as 
"  for  a  composition  of  bs.  in  the  pound  upon  the  balance  of 
account  owmg  by  him,"  which  the  creditor  declined  signing, 
but  acknowledged  the  payment  of  the  lOOL ;  and,  in  Septem- 
ber 1889,  the  debtor  became  bankrupt :  it  was  held  that  the 
agreement  for  the  composition  did  not  preclude  the  creditor 
from  proving  for  the  balance  of  the  original  debt,  and  that  it 
was  not  ban-ed  by  the  statute  of  limitations.  ^ 

A  debt,  contracted  by  the  bankrupt's  wife  before  her  cover- 
ture, may  likewise  be  proved  under  a  fiat  ogainst  him ;  for 
when  A  woman  marries,  all  her  debts  become,  by  the  marriage^ 
the  debts  of  her  husband.^ 

W7iat  debts  provable,]  Whenever  a  debt  is  barred  by  the 
certificate,  it  is  (with  only  one  or  two  exceptions,  which  will 
be  noticed  in  a  subsequent  chapter)^  provable  under  the  fiat; 
and  thecx)nverse  of  this  proposition  likewise  holds  true.'^  But 
before  a  debt  can  be  proved,  it  must  either  be  actually  liqui- 
dated and  ascertained,  or  capable  of  being  so  ;*  and  it  must 
also  be  contracted  for  a  lawful  consideration.® 

The  amount  of  a  proof  on  a  delntuminprtssenti,  mhendum 
infuturo,  is  not  subject  to  any  deduction  in  respect  of  re- 
bate ;  which  only  applies  upon  payment  of  a  divicfend.' 

Although  the  debt  of  a  creditor  may  have  been  inserted  in 
the  schedule  of  a  party  who  has  taken  the  benefit  of  the 
insolvent  act^  the  creditor  may  prove  the  debt  under  a  subse- 
quent fiat  against  the  debtor.^ 

Where  a  creditor,  after  the  issuing  of  a  fiat,  assigns  his 
debt,  this  does  not  give  the  assignee  a  right  to  prove  it,  but 
merely  a  right  to  call  u])on  the  assignor  to  prove  the  debt,  as 
a  trustee  for  the  assignee.^ 


1  Ex ptrte  Bateton,  I'M.  D.&  D.  «  S«e  pott,  sect  25.  "Of  Illegid 

289.  and  Void  Debts." 

^  MUei  v.  William,  I  P.  Wms.  '  Ex  parte  HiU,  2  Dea.  249. 

249.  •  Ex  parte  Femdck,  2  M.  atA. 

*  Vide  post.    "Of  the  Effect  of  681,  2  Dea.  27.  See  JeUity. Mount. 
the  Certificate."  ford,  4  B.  &  Aid.  256.    Ex  parte 

*  I  Atk,  119.  Bantfordv.  Burrett,  Barrington,  1  Dea.  3.      Ex  parte 
2  B.  &  P.  11.  Sidebotham,  4  D.  8c  C.  698. 

'  Goddard  ▼.   Vanderheffden,    8  'Ex  parte  Dickeruon,  2  D.  &  C. 

Wils.  262.  Utterion  v.  Ferrum,  3  T.  520. 
R.546. 
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How  proof  operate^.]  Proof  of  a  debt  lias  been  decided  in 
oue  case  to  be  equivalent  to  payment.^  But  this  position 
was  first  doubted,*^  and  afterwards  controverted,  by  Lord 
Eldon,  who  held  that  proof  was  only  payment,  when  it  pro- 
duced payment.^  Proof  of  a  debt,  however,  is  so  far  biuaing 
on  the  creditor,  that  if  he  has  a  security  or  Ucn  on  any  pro- 
perty of  the  bankrupt,  and  provas  for  the  whole  debt,  without 
noticing  the  security,  he  will  not  be  allowed  afterwards  to 
withdraw  his  proot^  and  avail  himself  of  his  security  or 
hen,** — but  must  deliver  up  the  security,  or  property  on 
which  he  has  a  lien,  for  the  general  beneiit  of  the  creditors.* 
The  proof  of  a  debt  does  not  estop  the  creditor  from  dis- 
puting tlie  vididity  of  the  Hat  in  an  action  at  law,  or  from 
apjdying  to  have  it  annulled.^ 

By  G  Greo.  4,  c.  10,  s.  8,  if  any  creditor,  after  a  docket 
struck  against  a  bankrupt,  receives  from  him  any  money, 
gift,  satisfiiction,  or  security  for  his  debt,  or  any  part  of  it, 
whereby  the  creditor  may  receive  more  in  the  pound  in  re- 
spect of  his  debt  than  the  other  creditors,  he  thereby  forfeits 
his  whole  debt,  and  is  also  compellable  to  deliver  "up  such 
money,  &c.,  or  the  full  value  thereof^  to  such  person  as  the 
commissioner  shall  appoint. 

The  aim  of  the  legislature,  therefore,  being  that  the  credi- 
tors should  liave  an  equal  proj)ortion  of  the  bankrupt's  effects, 
creditors  of  every  description  must  come  in  upon  eqmil  terms ; 
nor  will  the  nature  of  their  demands  make  any  difference, 
unless  they  have  obtamed  actual  execution  against  the  bank- 
rupt, or  have  taken  some  pledge  or  security  from  liim,  before 
the  date  and  issuing  of  the  commission,  and  before  notice  of 
^  act  of  bankruptcy.'  The  lOStli  section  of  the  0  Geo.  4, 
c.  10,  accordingly  declares,  that  no  creditor  having  secm'ity 
for  lus  debt,  or  having  made  anj'  attachment  in  London  or 
any  other  place  by  virtue  of  any  custom  there  used,  of  the 
goods  and  chattels  of  the  bankrupt,  shall  receive  upon  any 
such  security  or  attachment  more  than  a  rateable  purt  of 
such  debt,  except  in  respect  of  an}'  execution  or  extent  served 
and  levied  by  seizure  upon,  or  any  mortgage  of,  or  lien  upon, 
any  part  of  the  property  of  the  bankrupt  before  the  bank- 
ruptcy.® 

*  Ex  parte  fVai$on,  Buck.    4.'>G.      I  Rose,  96.     £x  parte  Solomon,  1 
£x  parte   Smith,  Ibid.  492.      Ex     G.  &  J.  25. 

parte  Hom^,  Ibid.  351.  ^  Steuxirt  y.    Rickman,    1    Esp. 

'  Ex  parte  Hunter,  Buck.  556.  108.    Ex  parte  Bofuor,  2  Rose,  Cl. 

'  Ex  parte  Moore,  2  G.  &  J.  166.  7  2  &  3  Vict.  c.  29. 

*  Grugeon  v.  Gerrard,  4  Yoang  ^  And  see   post,   sect.   5,  as  to 
St  C.  119.  judgment  creditors. 

*  Ex  parte  Downes,  18  Ve«.  290. 
VOL.  I.  K 


194  Of  the  Proof  of  Debts.  [Chap.  9. 

Creditors  holding  securities.]  Wlien  a  creditor  comes  to 
prove  his  debt,  he  is  obliged  to  swear  whether  he  has  a 
security  for  it,  or  not ;  and  if'  he  has  a  security  on  the  bank- 
rupf  s  property,  and  he  insists  upon  proving,  he  must  eitlier 
deliver  it  up  for  the  benefit  of  the  creditors,  *  or  have  the 
value  previously  ascertained  by  the  sale  of  it/^  Thus,  an 
annuity  creditor,  who  has  a  policy  of  assurance  assigned  to 
him  by  the  bankrupt  to  secure  the  payment  of  the  annuity, 
cannot f)rove  without  a  sale  of  the  policy.^  So  a  security 
given  by  the  bankrupt  to  a  creditor  on  an  expectancy,  as 
next  of  kin,  in  the  event . of  a  person  dyin^  intestate,  must  be 
noticed  by  the  creditor  in  his  proofs  if  it  be,  however,  a 
joifit  security  from  the  bankrupt  and  another  person,  he  may 
th^i  come  in  for  his  whole  debt  under  the  fiat,  without 
being  compelled  to  deliver  up  the  joint  security;*  and  he  is 
in  that  case  entitled  to  take  his  dividend  upon  the  whole  of 
his  demand  from  the  bankrupt's  estate,  and  to  recover  what 
he  can  from  the  co-surety,  provided  he  does  not  receive  more 
than  20^.  in  the  pound  in  the  whole.  ^  And  the  same  rule 
holds,  where  the  creditor  has  a  distinct  security  from  a  third 
person  for  the  same  debt ;  for  the  deduction  of  such  a  se- 
curity is  never  made  from  the  claim  of  the  creditor,  unless  it 
is  pledged  with  the  creditor  as  the  property  of  the  bankrupt.  ^ 
It  nas  been  determined,  also,  that  where  two  partners  made 
a  mortgage  of  the  joint  estate  for  a  joint  debt,  and  jointly 
and  severally  covenanted  to  pay  the  del/t,  the  creditor  could 
prove  his  whole  debt  against  each  separate  estate,  without 
giving  up  the  mortgage ;  ^  a  decision  which  certainly  seems 
to  go  somewhat  beyond  the  former  cases  on  this  subject. 
Every  security  should,  however,  be  produced  at  the  time  of 
proving  the  debt,  in  order  that  the  commissioner  may  mark 
it  as  having  been  exhibited.  And  if  a  creditor,  holding  the 
bankrupt's  acceptance,  proves  his  debt  without  stating  that 
fact  to  the  commissioner,  and  there  are  circumstances  of  sus- 
picion, which  make  it  fit  that  the  assignees  should  again 
have  an  opportunity  fully  to  examine  into  the  debt,  the  proof 
will  be  ordered  to  be  expunged,  giving  him  liberty,  however, 
to  go  again  before  the  ^commissioner  and  tender  liis  proof.  ^ 
It  has  already  been  observed,  ^^  that  where  a  party  proves 

*  Ex  parte  Grove,   1  Atk.   105.         •  Ex  parte  Cqp/«Jf(m<?,  3  Dea.  546, 
Ex  parte  Clark,  1  M.  D.  &  D.  622.  '  Ex  parte  Parr,  1  Rose,  76.   Ex 

^  Ex  parte  Smith,  2   Rose,   64.  parte  Goodman,  3  Madd.  373. 
Ex  parte  Reay,  4  D.  &  C.  525.  Ex         ^  Ex  parte  Shepherd,  2  M.D.  &D. 

parte  Ellis,  Id.  370.  204. 

*  Ex  parte  Tiemev,  Mont.  78.  •  Ex  parte  Hossack,  Buck.  390* 

*  Ex  parte  ^fc.Turk.  2  Dea.  58.  *°  Ante  p.  177. 

*  Ex  parte  Bennet,  2  Atk.  528. 
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his  debt,  on  the  footing  of  holding  no  securitr,  he  will  not, 
in  general^  be  pennitted  to  withdraw  his  proof  and  set  up  a 
security,  unless  he  is  ignorant  of  the  existence  of  the  security.^ 
And  where  he  obtains  the  common  order  for  the  sale  of  a 
security,  with  liberty  to  prove  for  the  deficiency,  he  cannot 
afterwards  abandon  that  order,  and  claim  to  prove  for  his 
whole  debt,  retaining  his  security,  although  the  order  has  not 
been  acted  upon,  and  he  was  not  aware  of  his  rights  when 
the  order  was  obtained.^ 

WTiere  the  creditor  thuiks  that  a  security  pledged  with 
him  by  the  bankru])t  is  not  of  equal  value  with  tlie  debt,  he 
may  apply  to  have  it  sold,  and  to  be  admitted  as  a  creditor  for 
the  residue ;  and  it  makes  no  difference  in  this  respect,  wlietlier 
the  security  is  a  real  or  personal  one ;  for  all  ])or^5onal  securi- 
ties, such  as  bonds  and  bills  of  exchange,  may  Im3  directed  to 
be  sold  in  the  same  manner  as  an  estate.^  And  if  the  se- 
curity is  really  of  less  value  than  tlie  de])t,  and  the  creditor 
is  desirous  of  voting  in  the  choice  of  nssigne»^s,  the  court  will 
sometimes  permit  him  to  prove*,  witliout  giving  up  tlie  security ; 
but  then  the  value  of  the  security  or  plecige  must  be  deducted, 
and  he  can  only  prove  for  the  difference ;  *  and  the  court 
will  impose  such  terms  upon  him,  as  that  justice  may  be  done 
to  the  estate.*  For  if  he  proves  for  the  whole  amoimt  of  his 
debt,  and  receives  a  dividend  upon  his  proof,  he  forfeits  his 
aecurity.*  Where  the  security  consists  of  bills,  if  the  credi- 
tor is  willing  to  take  them  at  their  value  on  the  face  of  them, 
the  estate  in  that  case  cannot  be  damnified,  as  they  may 
produce  less,  but  cannot  produce  more ;  and  his  proof  must, 
of  course,  be  admitted  for  the  difference.'  And  the  same 
rule  applies  where  the  value  of  the  security  is  admitted  by 
all  parties; ^  but  if,  in  this  case,  the  sale  of  the  secmity  pro- 
duces more  than  the  value  put  upon  it,  the  surplus  must  be 
carried  to  tlie  estate,  and  not  applied  in  reduction  of  the  cre- 
ditor's proofs  And  though  the  right  to  retain  the  security 
is  disputed,  yet,  if  the  value  of  it  bears  a  veiy  small  propor- 
tion to  the  amount  of  the  debt,  the  creditor  will  be  allowed 
to  prove  for  the  difference,  upon  giving  security  to  deliver 
up  the  property,  if  it  should  ^im  out  that  he  is  not  by  law 

*  Grugeon  v.  Oerrard,  4  Younge  Nunn,  I  Rose,  322.  Ex  parte 
a  C.  1 19.  GreenuHHfd,  Back.  323. 

*  Ex  parte  Davenport,  1  M.  D.  &  "Ex  parte  E^gington,  Mont.  72. 
D.  622.  7  Ex  parte  3/aKv/;,  1  Rose,  329. 

*  Ex  parte  HiUier,   I  C.  B.  L.  Per  Lord  Hdon. 

138;  and  see  poet.  "  Ex  parte  Nunn,  Ibid.  322. 

«  Ex  parte  AmpMeU.^onX.  77.  >  Ibid. 

^  2  Jac.  &  W.  321.     Ex  parte 

k2 
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entitled  to  retain  it.  ^  But  where  tlie  creditor  holds  property 
under  what  was  clearly  a  prefermce,  such  an  order  will  not 
be  made.^  In  one  case  where  the  obligor  of  a  bond,  which 
had  becH  pledged  by  the  bankrupt  with  the  creditor,  had  left 
this  country,  and  the  vnine  of  it  was  very  uncertain,  the  Vice- 
chancellor  ordered,  that  the  ci-editor  might  prove  his  whole 
debt,  and  take  such  proceedings  as  he  might  be  advised  to 
compel  payment  of  the  bond,  accountmg*  to  the  assignees  for 
any  surplus  recovered  on  the  bond.* 

And  m  some  cases  where  the  creditor  has  been  permitted 
to  prove,  without  deducting  the  security,  and  it  is  uncertain 
what  the  security  will  eventually  realize,  the  court  will  order 
that  the  di\idends  upon  the  pi*oof  shall  be  paid  into  the  bank, 
subject  to  further  order.^  But  where  the  bankrupt  and  his 
wife  executed  a  power  of  appointment  of  the  wife  s  estate  to 
a  creditor,  as  a  security  for  a  debt  due  from  the  bankrupt,  it 
was  held  that  the  cretiitor  might  prove  for  the  whole  debt, 
without  giving  up  the  security,  it  l)einj^  incumbent  on  him 
to  recover  what  he  could  from  the  bankrupt's  estate  before 
he  resorted  to  the  property  of  the  wife.*  It  seems  that  the 
proof  of  a  debt  cannot  be  resisted  because  the  creditor  has 
property  belonging  to  the  estate  in  his  possession,  that  being 
only  a  ground  to  restrain  pajnnents  of  the  di\'idend8.^  So 
also,  the  proof  of  the  balance  of  a  debt,  which  must  at  all 
events  be  due,  is  not  to  be  rejected  or  deferred  because  there 
is  a  question  (as  to  the  legality  of  a  part  payment  of  it)  to  )je 
tried  between  the  bankrupt's  estate  and  the  creditor,  which 
the  assignees  in  their  discretion  may,  or  may  not,  put  into  a 
course  of  trial — ^Ijut  which  the  creditor  cannot  himself  initiate ; 
thouffh  it  is  proper  that  no  dividend  should  be  paid  on  that 
proof  till  the  question  is  determined. '  And  where  the  bank- 
rupt had  bought  of  the  creditor  lai^'e  quantities  of  wines  for 

*  Ex  parte  De  Tattet,  1  Rose,  to  the  decision  of  the   oominu- 
324 ;  and  see  Ex  parte  Smitk,  2  sioners,  without  any  appeal  from 
Rose,  C5.     The  order  in  ex  parte  their  decision   to  the  lord  chan- 
De  Tastet  was,  that  the  creditor  cellor,  or  without,  at  least,  permit- 
should  give  security  to  deliver  up  ting  him  to  take  the  opinion  of  a 
the  property,  if  the  commiuUmen  judge  and  jury. 
should  be  of  opinion  thht  he  \f6S  not  ^  Ex  parte  Barclay,   I  G,  k  3, 
entitled  to  retain  it;  and  that  the  272.    Ex  parte  Smith,  3  Bro.  46; 
creditor  should  not  reverse  their  and  see  post.  Section  6. 
adjudication,  by  an  application  after-  '  Ex  parte  Smith,  2  G.  &  J.  105. 
wardB  to  the  lord  chancellor.     The  *  Ex  parte  Smyth,  3  Dea.  597. 
reasonableness  of  imposing   these  ^  Ex  parte  Hedderly,  2  M.  D.  & 
terms,  however,  seems  to  be  very  D..487. 

questionable ;  for  in  a  complicated  '  Ex  parte  Dobton,  1  M.  &  A. 

case  of  law  and  fact,  it  was  some-  C66.  4  D.  &  C.  69. 

what  hard  to  tie  the  creditor  down  '  Ex  paxle  Ackroyd,  1  G.  &  J.  39 1 . 
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stipulated  prices^  and  at  long  credit,  and  the  assignees  sold 
the  wines  by  auction  at  considerable  loss ;  in  consequence  of 
which  the  commissioner  made  a  reduction  in  the  creditor's 
proofy  on  the  ground  that  the  prices  charged  for  the  wines 
were  too  high :  it  was  held  that  he  was  not  justified  in  making 
such  reduction.  ^  Where  the  bankrupt  hacl  embezzled  various 
sums  of  money  belonging  to  a  creditor,  and  had  made  false 
eutries  and  alterations  in  his  cash  book  to  conceal  the  de- 
ficiency in  his  accounts,  and  the  creditor  indicted  the  bank- 
rupt for  the  embezzlement,  but  failed  in  convicting  him, 
through  the  inabihty  to  prove  an  embezzlement  of  any 
specihc  sum ;  it  was  held  that  the  creditor,  having  bon&Jide 
prosecuted  the  indictment  against  the  bankrupt,  and  used 
Ills  best  endeavours  to  convict  him  of  the  felony,  was  en- 
titled to  prove  for  the  whole  amount  which  the  bankrupt  had 
embezzled.^ 

When  a  creditor  applies  to  prove,  though  he  is  not  bound 
to  criminate  himself,  he  is  nevertheless  bound  to  answer  all 
the  lawful  inquiries  of  the  commissioner  respecting  his  claim 
upon  the  bankrupt.^  Therefore,  where  a  creditor  was 
charged  by  the  bankrupt  with  the  receipt  of  several  sums  of 
money,  and  refused,  upon  his  examination  before  the  com- 
missioners, to  make  any  disclosure  as  to  the  receipt  and  ap- 
plication of  them,  the  lord  chancellor  would  not  allow  him  to 
prove  hk  debt  under  the  commission ;  as  it  was  not  necessary 
that  he  should,  in  the  first  place,  discharge  himself  of  the 
sums  of  money  traced  to  liis  hands.l  But  it  seems  that  the 
proof  of  a  debt  cannot  be  rejected  by  a  commissioner  merely 
oecause  there  are  no  entries  relating  to  the  debt  in  the  boolcs 
of  the  party  seeking  to  prove  ;*  nor  because  the  deposition  of 
the  creditor  is  not  supported  by  the  evidence  of  a  third  per- 
son, where  the  debt  is  admitted  by  the  bankrupt.*  And 
where  the  bankrupt  had  absconded  to  America,  and  the 
commissioner  had  expunged  the  proof  of  a  debt,  relying 
chiefly  on  the  evidence  afiorded  by  the  entries  in  the  bank- 
rupt's books,  the  proof  was  ordered  to  be  restored,  as  evi- 
dence of  tliis  description  ought  not  to  have  countervailed  the 
oath  of  the  creditor.^  But  where  a  bankrupt  had  absconded 
with  his  books  of  account,  and  had  never  surrendered  to 
the  fiat,  and  a  creditor  applied  to  prove  on  two  bills,  one  for 
200/.,  and  the  other  for  133/.,  the  consideration  for  which  he 

^  Ex  pwte  Reay,  3  D.  &  C.  175.  632.    £x  parte  PownaU,  2  M.  &  A. 

s  Ex  parte  Jonet,  3  D.  &  C.  525.  707. 

'  Ex  p«rte  Steele,  16  Ves.  161.  «  Ex  parte  Chapman,  3  Dea.  273. 

*  Ex  parte  Svme$,  1 1  Ves.  521.  7  Ex  parte  Boler,  1  M.  D.  &  D. 

■  Ex  parte  Bea$ley,  2  M.  &  A.  603. 
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alleged  to  be  j^oods  sold  by  him  to  the  bankropt^  but  no 
entiT  appeared  in  the  creoitor^s  books  of  the  sale  of  those 
goods,  and  he  adduced  no  evidence  of  the  fact  beyond  his 
own  statements,  the  commissioner,  under  these  circumstances, 
was  held  to  be  justified  in  rejecting-  the  proof.  ^  Where  the 
bankrupt  was  a  member  of  a  joint  stock  bankruptcy  com- 
pany, and  was  indebted  to  them  in  n  large  balance,  it  was 
Jield  that  the  company  had  a  right  of  proof  against  him  for 
the  balance  due,  notwithstanding  the  company  were  indebted 
to  various  other  persons.^ 

A  creditor,  who  has  not  proved,  is  not  entitled  to  examine 
the  petitioning  creditor  before  the  commissioners.* 

A  specialty  creditor  has  the  same  right  under  the  bank* 
ruptcy  of  the  heir  of  his  debtor,  as  if  the  heir  had  not  become 
Ijankrupt ;  and  may,  therefore,  follow  the  real  assets  of  hia 
debtor,  or  their  specific  produce,  in  the  hands  of  the  as- 
signees."* 

Creditors,  who  come  in  under  the  fiat,  are  liable  to  contri- 
bute, in  proportion  to  the  amount  of  their  debts,  to  all  the 
lawful  expenses  of  the  assignees  in  recovering  the  bankrupt's 
property ;  and  there  is  no  difference,  in  this  i-espect,  l>etween 
creditors  who  prove  by  affidavit,  and  those  who  prove  in  per- 
son.^ But  no  creditor,  being  out  of  England,  and  j>roving 
by  affidavit,  is  liable  to  pay  anj'  contribution  on  account  of 
lus  debt.* 

As  an  appeal  hes  to  the  court  of  review,  on  petition,  from 
every  determination  of  a  commissioner, — if  a  creditor,  there- 
fore, upon  his  proof  being  rejected  by  them,  considers  him- 
self aggrieved,  his  proper  course  is  to  petition  the  court  to  be 
admitted  to  prove.^  The  petitioner  must  state  the  ^unds^ 
if  any  were  assigned,  on  which  the  proof  was  rejected  by  the 
commissioner  f  and  if  it  has  been  improperly  rejected,  the 
petitioner  will  be  allowed  costs  out  of  the  estate.*  But  he 
cannot  petition  to  prove  a  larger  debt  than  what  he  offered 
to  prove  before  the  commissioner.**  And  where  a  creditor 
petitions  to  prove  a  debt,  which  is  not  in  its  nature  proveable, 
the  petition  will  he  dismissed  with  cost9,  notwithstanding  the 
commissioner  may  have  rejected  the  proof  for  an  insuimrient 

^  £x  parte  Knight,  I  Deac.  408.  7  Clarke  v.  Capnm,  2  Ves.  Jr. 

<  Re  CaUecott,  2  M.  D.  &  D.  368.     666. 

Ex  parte  fValiis,  id.  201.  *  Ex  parte  JVortk,  2  D.  fc  C.  4. 

*  SectioQ  46.  But  see  ex  pulie  Mudie,  2  M.  D.  Sc 

<  Ex  parte  Morton,  5  Ves.  449.         D.  490. 

*  Ex  parte  LewtkwaUe,  16  Ves.  '  Ex  parte  JBtrftt.  2M.  Jk  A.  208, 
234.  note. 

<  G  G.  4.  c.  16,  s.  46.  ^  Exparte  Pry,  3  Mad.  182. 
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reason.^  Under  special  circumstances,  however,  a  creditor 
may  petition  to  prove,  in  tlie  first  instance,  without  tendering 
hisproof  previously  to  the  commissioner  f  though  such  an 
application  should  not  in  general  be  made,  until  the  commis- 
sioner has  rejected  the  proof.^  And  the  court  will  make  no 
order  for  payment  of  a  debt,  in  anticipation  of  a  probable  ol>- 
lection  that  may  be  made  to  the  proof  by  the  commissioner.^ 
W  here  the  commissioner  has  rejected  a  proof  tendered  to 
him,  the  court  of  review  may  direct  it  to  be  placed  on  the 
prooeedii^  at  once,  without  referring  it  back  to  the  commis* 
sioner,  and  the  same,  although  the  proof  has  not  been  re*- 
jected,  but  only  adjourned.*  And  wliere  the  court  makes  an 
order  that  a  creditor  shall  be  permitted  to  prove  for  a  cer- 
tain sum,  the  commissioner  cannot  decUne  to  receive  the 
proof,  until  a  private  meeting  has  been  called  to  inquire  into 
the  nature  of  the  debt.^  If  the  commissioner  also  has  impro- 
perly admitted  proof  of  a  debt,  redress  must  be  sought  by 
the  assignees,  Dy  petition,  to  expunge  it.  But  by  1  &  2 
Will.  4,  c.  56,  s.  30,  any  commissioner  of  the  court  of  bank- 
ruptcy in  London  may  adjourn  the  examination  of  a  proof  of 
deot  to  be  heard  before  a  sub-division  court,  wliich  may  de- 
termine the  same,  without  any  appeal,  except  upon  a  matter 
of  law  or  equity,  or  the  refusal  or  admission  of  evidenoe . 
But  in  ca.se  both  parties  consent  to  have  the  validity  of  any 
debt  in  dispute  tried  by  a  jury,  an  issue  must  be  prepared 
under  the  oirection  of  tlie  commissioner  or  subdivision  court, 
and  sent  for  trial  before  the  coiurt  of  review;  and  if  one  party 
only  apphes  for  such  issue,  the  commissioner  or  subdivision 
court  are  to  decide  whether  or  not  such  trial  shall  be  had, 
subject  to  an  appeal  as  to  such  decision,  by  the  court  of 
review.  But  dl  matters  of  law  or  equity,  or  of  the  refusal 
or  admission  of  evidence  in  the  case  of  any  disputed  debt^ 
may  be  brought  before  the  court  of  review  by  the  party  who 
thinks  himsehF  aggrieved ;'  and  in  that  case,  thd  proof  of  the 
debt  must  be  suspended,  until  such  appeal  is  disposed  of,  and 
a  sum  not  exceeding  any  expected  dividend  on  the  debt  in 
dispute  in  such  proof  may  be  set  apart  in  the  hands  of  the 
accountant  in  bankruptcy,  until  such  decision  be  made ;  and 
in  like  manner  there  may  be  an  appeal  from  the  court  of 

^  Ex  parte  Wwthington,  1  D.  &  ^  Ex  parte  Beaumont,  1  D.  &  C. 

C.  2SS.  360. 

'  Ex  parte  Moody,  2  Rose.  414.  <  Ex  parte  WkUu!orik,  2  M.  D.& 

Ex  parte  SmUh,  1  G.  fc  J.  74.  B.  158. 

3  Ex  parte  De  Toita,  1  V.  ft  B.  *  Ex  parte  Bkhariwi^  3  Dea. 

280.    ExparteAforion,  2Dea.  245.  377. 

7  1  &2  W*4,c.56,a.Sl. 
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review  to  the  lord  chancellor,  if  it  is  lodged  within  one  month 
from  tlie  determination  of  that  court.^  In  case  the  appeal  is  al- 
lowed in  relation  to  the  admission  or  refusal  of  evioence,  the 
proof  of  the  debt  must  be  a^in  heard  by  the  commissioner  or 
subdivision  court,  and  the  evidence  must  be  then  admitted  or 
rejected  accordingly.  If  the  court  of  review  should  allow 
the  proof,  the  creditor  is  not  entitled  to  the  interest  made  Iw 
the  investmerft  of  the  amount  of  the  expected  dividend.^  If 
any  creditor,  or  other  person,  wilfully  and  corruptly  swears 
falsely^  in  any  deposition  or  affidavit,  or  Tbeing  a  Quaker) 
makes  a  false  ^affirmation,  he  is  liable  to  l>e  prosecuted  for 
perjury. 

The  6  Geo.  4,  c.  16,  s.  135,  declares,  that  that  statute  is 
to  be  construed  beneficially  for  creditors,^  in  cojiformit}''  with 
an  opinion  formerly  expressed  by  Lord  Mansfield,  as  to  the 
interpretation  of  the  former  bankrupt  laws;  namely,  that 
thev  should  receive  a  construction  favourable  for  creditors, 
ana  for  the  suppression  of  fraud. 


Section  II. 

Of  the  Creditor's  Election  to  sue  the  Banhmpt,  or  to  prove 
his  Debt. 

A  creditor,  by  proving  his  debt  under  the  fiat,  was  not 
formerly  concluded  to  have  made  an  absolute  election  not  to 
proceed  at  law  against  the  bankrupt ;  though  the  lord  chan- 
cellor would,  on  application,  have  put  him  to  his  election, 
either  to  come  in  under  the  fiat,  or  to  proceed  with  his  ac- 
tion. Some  refined  distinctions,  too,  appear  to  have  been 
drawn  in  the  different  cases  (which  are  somewhat  at  variance 
with  each  other),  as  to  the  particular  period  of  putting  him 
to  his  election — ^whether  before,  or  after,  a  dividend  was  de- 
clared—or whether  there  should  not,  at  the  least,  be  funds 
in  the  hands  of  the  assignees  sufficient  to  make  a  dividend.^ 
If  the  creditor  elected  to  proceed  with  liis  action,  he  was  still 
allowed  to  prove  his  debt,  for  the  purpose  of  assenting  to,  or 
dissenting  irom,  the  certificate ;  as  tne  certificate  would,  of 


*  Section  32.  vided  amoDgst  the  bankrupt* •  cre- 

*  £x  parte  Jamieton,  2  Dea.  6.  ditors.    See  5  G.  2,  c.  SO,  a.  29. 
'  Section  94.    Formerly,  betides  Holmea  v.  JVaUh,  7  T.  R.  458. 

the  punishment  for  perjury,  he  was  ^  1  Burr.  474. 

liable  to  pay  double  the  sum  sworn  *  C.  B.  L.  134. 
to,  or  afltoed  ta  be  d«e,  to  be  di- 
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course,  operate  to  the  discharge  of  the  hankrupt  from  that 
action,  as  well  as  all  his  dehts  contracted  before  the  act  of 
bankruptcy.*  A  petltmiing  creditor,  however,  was  always 
held  to  have  determined  his  election ;  for  if  Jks  had  been  ])er- 
mitted  to  proceed  at  law,  after  taking  out  the  commission, 
the  commission  itself  must  have  been  supei-seded, — ^wliich 
would  have  affected  all  the  creditors  who  had  proved  debts 
under  it.^ 

But  now,  by  G  Will.  4,  c.  16,  s.  59,  (which  adopts  the 
provisions  of  the  49  Geo.  3,  c.  121,  s.  14),  any  creditor,  who 
has  brought  an  action,  or  instituted  a  suit,  against  the  bank- 
rupt, in  respect  of  a  demand  prior  to  the  bankrui)tcy,  or 
wnich  might  have  been  proved  as  a  debt  under  tlie  fiat,  is 
not  })ermitti>d  to  prove,  or  to  have  any  claim  entered  upon 
the  proceedmgs,  unless  he  relinquishes  the  action  or  suit.^ 
And  in  case  the  bankrupt  Ls  detained  in  prison  at  the  suit  of 
such  creditor,  the  latter  must  then  give  a  sufficient  authority 
in  writing  for  his  discharge.  The  proving,  or  claiming,  a 
debt  under  the  fiat,  is  also  deemed  an  election  by  the  credi- 
tor, to  take  the  benefit  of  the  fiat  with  respect  to  the  debt  so 
proved,  or  claimed.  And  this  is  not  limited  to  an  election 
as  between  the  creditor  and  the  bankinipt  only,  but  is  appli- 
cable as  to  any  question  between  the  creditor  so  electing, 
and  all  the  rest  of  the  creditors.^  The  creditor,  however,  is 
protected  fi-om  any  liability  to  pny  the  costs  of  the  action  or 
suit  so  relinquished,  either  to  tlie  bankrupt,  or  his  assignees.. 
Where  the  action  is  a  joint  one  against  the  bankrupt  and 
another  person,  the  rehnquishment  of  it  against  the  bankrupt 
will  not  aflect  the  action,  as  to  such  other  person.  If  the  fiat 
should  be  afterwards  annulled,  the  creditor  may  then  proceed 
in  the  action  against  the  bankrupt,  as  if  he  had  not  elected,^ 
— and  if  the  action  was  a  bailuole  one,  may  arrest  the  de- 
fendant de  novo,  if  he  has  not  put  in  or  j)erfected  bail,  and  if 

>  Ex  parte  Dormllieri,  1  Atk.  221.  terill,  1  Atk.  109.     1  C.  B.  L.  130. 

£z  pine  tandmy.  Ibid.  220.    Ex  Ex  parte  Wilkintfm,  1  Atk.  83 ;  and 

parte  Capot,  Ibid.  219.  sec  ex  parte  tVoolUy,  infra. 

*  Ex  parte  mUm,  1  Atk.  152.  ^  Ex  parte  Bemascwii,  2  G.  &  J. 

£x  parte  ^arii.  Ibid.  153.   Ex  parte  367. 

Crimos,  1  Bro.270 ;  and  see  1  Mont.  '  Before  this  provision  in  the  sta- 

Dig.70.  2  Christ.  B.  L.4dl.  ST.R.  tute,  if  the  creditor  had  the  bank- 

344.    3Ves.  i.     1V.&B.315.  rupt  in  execution,  and  bad  elected 

'  It  was  the  practice,  howcTer,  to  come  in  under  the  commission, 

of  the  comraisaioners  for  some  time  he  could  not  retake  him.  if  the 

before  the  49  G.  3,  c.  121,  to  insist  commission  was  afterwards  super- 

upon  this  relinquishment  on  the  seded. 
part  of  the  creditor.    Ex  parte  Bot' 

k3 
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bail  has  been  put  in  or  perfected,  be  may  then  proceed 
agdnst  the  bail. 

This  section  embraces,  though  it  does  not  eiroressly  pro- 
vide for,  two  distinct  cases  of  proof, — ^the  one,  where  an  ac- 
tion has  been  brouffht  befhr  the  debt  is  proved, — and  the 
other,  where  the  debt  is  proved  previously  to  the  commence- 
ment of  any  action.  With  respect  to  the^r*^  case,  viz., 
where  the  action  is  brought  before  the  proof^  the  words  of 
the  statute  are  very  general,  and  seem  to  amount  to  an  ab- 
solute prohibition  from  proving  any  debt,  >^-ithout  relinquish- 
in*j;  the  action  pending,  whether  brought  in  respect  of  the 
deot  oflfered  to  l^e  proved,  or  of  any  otlier.  As  to  the  other 
case  of  proof,  viz.,  where  the  action  is  brought  after  the  proof 
of  the  debt,  tlie  enactment  amounts  only  to  a  declaration  of 
the  legal  effect  of  such  proof  or  claim, — wliich  is  confined  to 
the  deot  so  proved  or  claimed.^ 

IVJiere  action  before  proof]  Where  a  creditor,  therefore, 
has  t\vo  distinct  demands  against  the  bankrupt,  for  one  of 
which  he  brings  an  action  against  him  before  the  bankruptcy, 
and  then  proves  the  other  imder  the  fiat,  the  proof  of  this 
debt  is  an  election  to  relinquish  the  action  for  the  other,  and 
to  come  in  as  a  creditor  for  both  debts  under  the  fiat.^  So, 
if  a  creditor  sue  two  partners,  the  proof  of  his  debt  under  a 
separate  fiat  against  one  is  a  relinquishment  of  the  action.* 
And  where  the  creditor,  instead  of  proving,  presents  merely 
a  petition  to  be  admitted  to  prove  one  of  his  demands,  he  is 
equally  estopped  from  continuing  his  proceedings  at  law 
against  the  bankrupt  for  the  other ;  ^  for  the  presentation  of 
such  a  petition  is  as  much  a  pledge  to  prove,  as  entering  a 
claim  would  be,  and  operates  in  itself  as  an  election  to  come 
in  under  the  fiat/''  So,  where  a  creditor  obtained  an  order 
for  an  inquiry  before  the  commissioners,  and  before  the  order 
was  drawn  up  took  out  execution  upon  a  judQ;ment  then 
pending  against  the  bankrupt,  the  lord  chancellor  ordered 

^  And    see   Adams    v.    Bridge,  compel  him  to  make  it  as  to  both. 

8  Bing.  314.  Ex  parte  Crinsoz,  1  Bro.  270.    Er 

*  Ex  parte  Dickson,  1  Rose,  98.  parte  Botteril,  I  Atk.  109.  Ex  parte 

Before  the  49  G.  3,  c.  121,  where  a  Mathews,  3  Atk.  817. 

creditor  had  two  demands  against  '  Blannin  v.  Tayhr,  1  Gow.  IW. 

the  bankrupt  of  a  different  nature,  '*  Ex  parte  Hardenburgh,  1  Rose, 

he  might  prove  one  under  the  com-  204. 

mission,  without  relinquishing  an"  •  Ex  parte  BUxyies,  1  G.  &  J: 

action  pending  for  the  other;  and  179.    Ex  parte  Irving,  Buck.  423. 

his  election  to  come  in  under  the  Ex  parte  Lard,  2  Rose,  421. 
commission  as  to  one  debt,  did  not  • 


Sect.  2.]  Of  the  Proof  of  JDebU.  208 

the  goods  to  be  restored,  and  put  in  the  same  situation  as 
they  were  at  the  time  of  the  order, — declaring,  that  a  ere-  • 
ditor  obtaining  an  order  at  his  own  instance  should  not  be 
suffered  to  take  out  execution,  without  first  applying  to  set 
that  order  aside,  or  procuring  the  leave  of  the  court.^  So, 
if  one  creditor  accepts  an  assignment  from  another  of  a  debt 
proved,  he  is  substantially  a  creditor  proving  himself  under 
the  fiat,  and  thereby  relinquishes  an  action  previously  brought 
against  the  bankrupt  for  his  own  debt.^ 

Where  a  creditor  of  the  bankrupt,  previous  to  the  com- 
mission, obtained  a  verdict  against  him  for  a  nominal  sum 
in  an  action  for  money  had  and  received,  subject  to  a 
refer^ice, — and  after  the  award  was  made  f  which  was  sub- 
sequent to  the  commission)  entered  up  juogment  for  the 
debt  and  costs,  and  then  proved  the  debt  under  the  commis- 
sion, and  afterwards  took  the  bankrupt  in  execution  for  the 
costs, — ^the  lord  chancellor  ordered  him  to  be  discharged,— 
and  that  the  creditor  should  pay  the  costs,  unless  he  could 
produce  an  affidavit,  that  the  commissioners  had  stated  to 
him,  that  he  had  a  riglit  to  seize  the  person  of  the  bankrupt.' 
It  has  been  holden,  however,  that  wnere  a  separate  commis- 
fdon  issued  against  one  of  a  firm,  and  a  joint  and  separate 
creditor  had  taken  out  execution  against  the  bankrupt  for  his 
joint  debt,  he  was  still  entitled  to  prove  his  separate  debt^ 
withput  giving  up  his  execution.*  And  where  a  creditor, 
before  the  bankruptcy,  seized  the  eflFects  of  the  bankrupt 
under  an  execution,  though  the  goods  were  not  sold  till  aftier 
the  commission  issued, — yet  the  creditor  was  allowed  to 
retain  his  execution,  and  prove  for  the  residue  of  his  debt; 
for  the*  above  clause  of  the  statute  was  held  not  to  apply  to 
a  case  of  this  nature.^  But  if  the  validity  of  such  execution 
is  disputed,  and  the  goods  are  not  turned  into  money,  he 
will  not  then  be  permitted  to  have  a  value  set  upon  the 
goods,  and  to  prove  for  the  residue  of  his  debt^  in  order  to 
vote  in  the  choice  of  assiOTees.^ 

As  the  proof  or  claim  by  the  creditor  operates,  of  itself,  as 
a  discontinuance  of  any  action  previously  brought  against 
the  bankrupt,  it  is  not  necessary  for  the  creditor  to  produce 
any  rule  ol  discontinuance  in  tue  action,  in  order  to  entitle 
him  to  prove ;  and,  indeed  that  proceeding  might  be  detri- 

1  £x  parte  Bozannet,  1  Rose,  181.  "Ex  parte  HopUy,  1  G.  &  J.  63. 

'  Ex  parte  TayUr,  1  G.&  J.  399.  S.C.    2  Jac.  &  W.  220;  and  see 

3  Ex  parte  Haynei,  1  G.  &  J.  107.  section  108. 

*  Ex  parte  Stanbcrougk,  5  Mad.  *  £z  parte  Hopley,  1  Jac.  &  W« 

89,  423. 
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mental  to  his  rights  ag^ainst  the  bankrupt,  as  there  is  an 
uncertainty,  whetner  his  proof  will  be  admitted  or  not.^  And 
when  the  bankrupt  is  in  actual  custody  at  the  suit  of  the 
creditor,  the  latter  is  entitled  to  the  judgment  of  the  com- 
missioner upon  his  right  to  prove  or  claim,  before  he  dis- 
charges the  bankrupt;  though  the  bankrupt  must  be  actually 
dischari^ed,  and  the  action  and  all  benefit  from  it  vehsi^ 
quished,  before  the  proof  or  claim  is  admittted  on  the  pro- 
cecdings.2  As  the  statute  provides,  that  the  creditor  in  such 
a  case  must,  before  proving,  given  a  written  authority  for  the 
discharge  of  the  ]mnkru])t, — this  saves  the  bankrupt  the 
trouble  and  expense  of  applying  to  the  superior  court  for 
his  discharge.  When  the  ci-editor  has  been  permitted  to 
prove,  tlie  bankrupt  is  entitled  to  have  some  eutty  or  sug- 
gestion recordmg  the  election,  put  on  the  record  in' the  court, 
where  the  action  was  brought.*  ITie  pixwf  the  debt,  how- 
ever, does  not  operate  so  as  to  enable  the  bankrupt  to  plead 
it  in  bar  to  an  action,  but  only  gives  him  an  oppoitunity 
of  applying  for  relief  to  the  superior  court  to  stay  proceecl- 
in^  in  the  action."* 

When  a  creditor  has  proved  under  the  fiat  pending  an 
action  against  the  bankrupt,  the  hail  will,  of  course,  be 
discharged,  as  well  as  the  bankrupt,  from  the  consequences 
of  the  action,  unless  indeed  the  fiat  is  annulled,  in  whicli 
case  the  statute  provides  *  for  the  continuance  of  the  liability 
of  the  bail.  For,  in  order  to  proceed  against  the  bail  after 
judgment,  it  is  necessary  to  take  out  a  capias  ad  satisfacieti' 
dum  against  the  principal,  as  they  are  only  liable,  in  case  the 
defendant  cannot  be  taken  upon  that  writ.  And  the  ca,  sa,y 
being  process*  in  the  action,  (which  the  creditor  is  obliged  to 
relinquish  upon  proving  his  debt,)  becomes  after  such  proof, 
nothuig  but  a  mere  piece  of  waste  paper;  and  the  bail  are 
consequently  not  answerable  for  the  appearance  of  their 
principal  at  the  return  of  the  writ,  anu  are  incapable  of 
oeing  fixed.® 

WJiere  action  after  proof]  Where  a  partv,  after  the 
proof  a  debt,  bring  an  action  for  the  same  debt,  the  court 
will  issue  an  injunction  to  restrain  the  action.^ 

But  where  an  action  for  one  of  two  distinct  debts  is 

1  £x  parte  Woolley,  1  Rose,  394.  '  6  G.  4,  c.  16,  s.  59. 

1  V.  &  B.  253.  "  Ungif^  v.  Comyn, 2  Taunt.  246. 

*  Ex  parte  Frith,  1  G.  &  J.  165.  Ayletiv.  Harford,  2  Bl.  1317, 

*  Kemp  Y.  Paiter,  6  Taunt.  549.  '  Ex  parte  Diarck,  2  Mont,  k  A. 

*  Harley  v.  Greenwood,  5  B.  &  675. 
A.  95. 
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brought  after  the  proof  of  the  other,  the  creditor  in  this  case 
is  not  deprived  of  his  right  of  action ;  for  the  words  of  the 
statute  do  not  make  the  proving  or  claiming  a  debt  an 
election,  with  respect  to  separate  and  distinct  debts, — ^but 
only  "  with  respect  to  the  debt  so  proved  or  claimed,"  and 
also  with  respect  to  (iny  action  then  pending.  Tlius,  the 
holder  of  two  bills  of  exchange  may  prove  for  the  one,  and 
afterwanh  sue  the  bankrupt  on  the  other,  notwithstanding 
the  bills  were  given  by  the  bankrupts  for  debts  of  the  same 
nature,  namely  for  goods  sold  by  the  creditor  to  the  bank- 
rupt.^ Tlie  lord  chancellor,  how^ever,  under  circumstances 
that  justified  his  interference  in  subh  a  case,  ordered  that  the 
creditor  should  be  restrained  fi*om  suing  the  bankrupt  on 
the  otliej:  bill.^ 

But  this  was  refused  in  a  case  by  Sir  J.  Leach,  thouo^h 
two  biUs  were  given  for  what  was  originally  the  same  debt, 
where  one  of  them  (the  bill  sued  upon)  which  the  creditor 
had  paid  away  before  the  bankruptcy,  and  wliich  did  not 
become  due,  it  was  not  returned  to  iiim  until  after  the  bank- 
ruptcy, and  after  he  had  proved  his  debt  upon  the  other  bill.* 

A  "creditor,  however,  will  not  be  permitted  to  prove  part 
of  Ids  debt,  and  aftenvards  to  proceed  at  law  for  the  whole 
debt;  and  in  such  a  case,  upon  petition  by  the  assignees, 
he  will  be  restrained  from  issmng  execution  against  the  pro- 
perty of  the  bankrupt  in  their  possession.* 

So,  where  a  creditor  who  sued  a  bankrupt  for  two  dif- 
ferent sums,  one  as  the  acceptor  of  a  bill,  and  the  other  for 
goods  sold  and  delivered, — ^atter  recovering  judgment  for  the 
whole  amount,  proved  under  the  fiat  for  tlie  amount  of  the 
goods  only,  and  afterwards  issued  a  ca.  m.  against  the 
bankrupt  for  amount  of  the  bill ;  it  was  held,  that,  as  the 
judgment  included  both  caases  of  action,  and  the  creditor 
had  proved  under  the  fiat  for  that  which  formed  a  compo- 
nent part  of  the  entire  sum,  he  could  not  swear  the  judg- 
ment, and  proceed  to  execution  for  the  remainder.* 

And  where  a  creditor,  after  having  proved  a  debt,  brought 
an  action  against  the  bankrupt,  and  obtained  judgment  for 
the  amount  of  the  debt  proved,  a  sum  attempted  to  be 
proved,  and  other  sums  advanced  after  the  bankruptcy,  and 
caused  the  bankrupt's   property  in  the  possession  of  the 


^  Waimm  v.  Madox,  1  B.  &  A.         ^  Ex  parte  Lobbon,  17  Ves.  334. 
121.    HarUy  v.  Greenwood,  5  B.  &         'Ex  parte  Sty,  2  G.  «6  J.  163. 
A.  95.    Kx  parte  Glover,  1  G.  &  J.         ^  Ex  parte  Benuucone,  2  G.  &  J. 

270.    UoweUv.OoUedge^  bTtMXit.  381. 

174.   Bridget  v.  MiUs,  4  Bing.  18.         *  Geiked  v.  Hewion,  4  Man.  &  G. 

Ex  parte  Edwardt,Mont  Bt  M.  116.  618. 
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assignees  to  be  taken  in  execution^  the  court  ordered  the 
execution  to  be  withdrawn  altogether.^ 

So,  where  a  creditor  proved  under  a  second  faty — though 
the  bankrupt's  estate  under  that  commission  did  not  pay  16*. 
in  the  pounds  and  he  afterwards  acquired  foture  effects — ^he 
was  held,  nevertheless,  to  have  made  his  election  not  to  pro- 
ceed against  the  bankrupt  at  law,  in  respect  of  such  future 
effects? 

Rights  of  third  person^,]  But  the  above  provision  in  tlie 
statute,  as  to  tlie  proof  or  a  claim  of  a  debt  aetermining  the 
creditor's  election,  only  applies  to  the  creditor  so  proving  or 
claiming,  or  entitled  to  the  benefit  of  any  prooi  or  claim^ 
and  will  not  affect  the  rights  or  the  liability  of  a  third  per- 
son. Therefore,  proof  by  the  creditor  will  not  prevent  the 
surety  from  suing  the  bankrupt,  unless,  indeed,  tiie  surety  is 
estopped®  by  his  own  act,  or  by  the  bankrupt  having'ob- 
tained  his  certificate.^  Neither  will  it  affect  the  claims  of 
the  creditor  against  the  surety  of  the  bankrupt;  for  the 
legislature  considers  the  proof  against  the  principal  as  a 
benefit  to  the  surety.*  So,  if  the  holder  of  a  bill  of  exchange 
proves  it  under  a  fiat  against  the  acceptor,  and  the  drawer 
afterwards  pays  the  amount  to  the  holder,  the  proof  of  the 
holder  under  the  fiat  will  not  be  considered  an  election  bind- 
ing upon  the  dratvtt^y  so  as  to  preclude  him  from  bringing  an 
action  on  the  bill  against  the  acceptor.** 

A  creditor,  also,  is  not  prevented  by  proof  of  his  debt, 
from  suing  any  other  person  jointly  liable  with  the  bank- 
rupt; therefore,  provino;  a  joint  debt  under  a  separate  fiat 
against  one  partner,  wul  not  prevent  the  creditor  from  suing 
the  other  partners^  of  the  bankrupt.  And  where  separate 
commissions  were  issued  against  tlu^e  of  four  partners,  and 
a  joint  creditor,  under  an  order  of  the  lord  chancellor,  proved 
his  debt  under  one  of  the  commissions,  and  afterwards  sued 
all  the  partners  for  the  same  debt,  and  arrested  one  of  the 
other  two,  under  whose  commissions  he  had  not  proved, — it 
was  held,  that  there  was  no  objection  to  this  proceeding,  as 
the  proof  against  the  estate  of  one  was  not  an  election  as  to 
the  estate  of  the  otJiers,^  And  in  every  case  of  this  kind, 
if  the  rules  of  pleading  require  it,  the  creditor  may  make 

^  £x  parte  Chambers^  Mont.  &  M.         *  Van$andan  y.  Crosbie,  8  Taunt. 

130.  550.    2  Moore,  602. 

2  Read  v.  Sowerby,  3  M.  &  S.  78.         *  Ex  parte  Hughe$,  5  B.  &  A.484. 

3  Townend  v.  Downing,  14  East,         •  Mead  v.  Braham,  3  M.  &  S.  91. 
565.  Ex  parte  Lobbon,  17  Ves.  334;         '  Heath  v.  HaU,  4  Taant.  326. 
and  see  post,  "  Sureties."  »  Young  v.  0km,  16  East,  252. 
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the  bankrupt  a  co-defendant,  upon  indemnifying  liim  ag;ainst 
tlie  consequences  of  his  being  mode  a  party  to  the  action.* 
But  thous^h  the  lord  chanc^uor  will  order  such  an  indem- 
nity to  be  ^ven,  or  else  that  the  bankrupt's  name  shall  be 
struck  out  of  the  action, — yet  a  court  of  law  will  not 
grant  the  bankrupt  this  rehef,  but  leave  him  to  plead  his 
bankruptcy.^ 

What  a  co^iclusice  election.']  A  petitioning  creditor,  it 
has  been  already  observed,  is  always  conr^dered  to  have 
made  his  election  not  to  sue  bankrupt  at  law ;  *  and  though 
the  fiat  be  not  opened,  yet,  if  it  is  capable  of  prosecution, 
he  is  enually  Iwund.'*  He  need  not,  however,  relinquish  his 
action  before  he  petitions  for  the  fiat,  the  statute  only  ap- 
plying to  proof  J  or  cluim;^  but  he  must  do  so,  of  course, 
oefore  he  proves  at  the  opening  of  the  fiat.^ 

The  bein^  chosen  an  assignee  merely  of  the  estate  of  a 
bankrupt,  will  not  prevent  a  creditor  from  suing  the  bankrupt 
at  law,  provided  he  has  not  proved  his  debt.' 

Where  a  creditor,  after  a  fiat  is  sued  out,  takes  the  body 
of  the  bankrupt  in  execution,  it  is  a  conclnsire  election; 
and  he  will  not  be  entitled  to  prove,  so  as  to  receive  a  divi- 
dend, although  he  should  afterwards  discharge  the  bankrupt 
out  of  custody.  For  the  taking  the  body  of  a  defendant 
in  execution  is  considered,  in  law,  a  satisfaction  of  the 
debt ;  ^  and  though  he  discharges  hu  person  afterwards,  h© 
cannot  resort  to  the  debtor's  effects.*  And  even  in  the  case 
of  an  agent,  who,  without  the  authority  or  knowledge  of  his 
principal,  who  was  abroad,  took  the  bankrupt  in  execution 
after  the  issuing  of  the  commission,  this  was  held  to  be  an*® 
election  by  the  principal.  But  the  taking  a  bankrupt  in 
execution  will  not  deprive  the  creditor  of  hm  right  to  prove, 
for  the  purpose  of  dissenting  from  the  certificate ;  for  if  the 
bankrupt  obtain  his  certificate,  he  will  then  be  discharged 
at  once  from  the  exection.**  But  where  a  writ  of  pa.  sa, 
is  lodged  with  the  sheriff  for  the  purpose  merely  of  fixing 
the  bail,  and  the  bankrupt  surrenders  in  discharge  of  his 

^  Ex  parte  Read,  1   Rose,  460.  £x  parte  Warder,  ibid.  132.     Ex 

1  V.  &  B.  346.  parte  Caton.  Ex  parte  Rattray,  ibid. 

'  1  Rose,  461,  note  (a).  Ex  parte  Knowell,  13  Ves.  192. 

>  Ante,  183.  •Ex  parte  BUhm,  C.  B.  L.  133. 

*  Ex  parte  Prow$e,  1  G.  &  J.  92.  Ex  parte  Hewitt,  ibid. 

*  Bryant  ▼.  Withers,  2  Rose,  8.  ^^  C.  B.  L.  132. 

«  2  Christ.  B.  L.  485.  »  Ex  parte  Chadwick,  C.  B.  L. 

7  Ex  pu:tefVard,  I  Atk.  152.  133.    Ex  parte  Hopkimm,  1  Ves. 

*  Ex  parte  Hicklin,  C.  B.  L.  131.      159. 
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bail,  but  is  never  actually  charged  in  execution  by  the  cre- 
ditor,— in  this  case,  the  creditor's  election  is  not  determined. 
For  the  surrender  of  a  defendant  in  discharge  of  Ids  bail  is 
his  own  voluntary  act,  and  does  not  amount  to  charging 
him  in  execution  by  the  creditor:  but,  if  he  be  not  dis- 
chai^'ed  by  the  creditor  before  the  expiration  of  two  tenns, 
then  the  case  will  be  *  difierent.  And  the  mere  issuing  of  a 
ca.  sa,,  if  the  defendant  be  not  taken  under  it,  is  not  enough 
to  determine  the  creditor's  eleetion.*^  So,  if  the  creditor 
has  taken  the  bankrupt  in  execution  before  the  issuing  of 
the  fiat,  the  creditor,  in  that  case,  is  not  concluded,  but  has 
his  election,  either  to  continue  him  in  execution,  or  to  come 
in  under  the  fiat ;  ^  for  there  can  be  no  election  as  to  proof, 
where  there  is  no  fiat.  But  if  he  continues  him  in  execution, 
he  cannot  pi-ove  under  the  fiat.**  But  when  a  creditor  has 
token  his  debtor  in  execution,  he  cannot  be  a  petitioning 
creditor.^  An  attachment  of  the  bankrupt  after  the  fint  is 
issued,  for  nonpayment  of  money  into  courts  under  an  order 
in  a  suit  instituted  against  him*  before  the  fiat  issued,  is  not 
considered  a  proceedmg  against  liis  person  in  satisfaction 
of  the  debt, — and,  therefore,  not  sucli  an  election,  as  will 
prevent  the  creditor  from  proving.  What  might  have  been 
the  eftect  of  attaching  the  defenaant,  if  the  order  had  been 
to  pay  the  money  to  the  party  himself  Lord  Eldon  would 
not  determine.® 

A  landlord^  formerly,  when  he  distrained  and  proved  also 
for  the  amount  of  his  rent,  was  put  to  his  election  to  waive 
his  proof,  or  his  distress.'  But  now,  it  should  seem,  when 
he  lias  once  proved  the  amount  imder  a  fiat,  he  cannot, 
bonsistontly  with  the  provision  of  the  statute,  distrain  for  it 
afterwards; — for  the  statue  says,  that  the  proof  by  any 
creditor  shall  be  deemed  an  election,  with  respect  to  the 
debt  so  proved. 

As  to  the  election  of  a  joint  creditor  suing  out  a  separate 
fiat  to  prove  against  the  joints  or  separate^  estate, — see  post^ 
title  "Partners." 


1  Ex  parte  CundaU,  6  Ves.  446.  parte  Goodman,  3  Dea.  631.    And 

Ex  parte  Arundel,    1   Rose,   143.  see  post,  "  Judgment  Creditors." 
IS  Ves.  231.  4  £x  parte  Mudie,  3  M.  D.  & 

'  Ibid.  D.  66. 

'  Ex  parte  Hicklin,  supra.    Ex         '  Bumaby't  case,  1  Str.  653. 
parte  Du  Pax,  C.  B.  L.  134.    £x         *  Ex  parte  Benjamin,  Buck.  41. 

7  Ex  parte  Grove,  I  Atk.  105. 
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Section  III. 
lime  of  Proof. 

A  creditor  may  prove  his  debt  at  either  of  the  two  public 
meetings  of  the  commissioners,  whicli  are  appointed  by 
them  when  they  declare  the  party  bankrupt,  as  well  as  at 
any  other  public  meeting  to  declare  a  dividend,  or  for  other 
purposes,  or  at  anv  meeting  specially  appointed  by  them 
for  the  proof  of  delbts,  of  which  ten  days'  previous  notice 
has  been  given  in  the  London  Gazette. '  This  last  is  also 
considered  a  pubhc,  and  not  a  private  meeting ;  and  any 
creditor  may  have  one  called  for  the  proof  of  his  particular 
debt,  upon  paying  the  expenses  of  the  meeting. 

In  the  early  administration  of  the  bankrupt  law,  it  was 
considered,  that  after  any  dividend  declared  of  the  bank- 
rupt's efiects,  a  creditor  could  not  be  admitted  to  prove  his 
deot,  unless  under  particular  circumstances.^  But  such  a 
restriction  has  long  ceased ;  and  now  any  creditor,  before  a 
final  dividend  is  declared,  Ainless  there  have  been  gross 
laches  on  his  part),  is  entitlea  to  prove  his  debt,  so  as  not  to 
disturb  any  former  dividend.^  But  he  has  a  right  to  be 
brought  up  equal  to  the  creditors  under  the  former  dividend, 
before  the  commissioner  can  proceed  to  make  a  fresh  one.^ 
Where  a  creditor,  however,  laid  by  for  fifteen  years  after 
the  date  of  the  commission,  when  both  the  bankrupt  and 
the  assignees  were  dead,  LDrd  Hardwicke  would  not  allow 
him,  under  these  circumstances,  to  be  admitted  a  creditor.^ 

But  assignees  imder  one  fiat  applying  to  prove  under 
another  are  not  bound  by  the  same  lacJies  as  might  bind  an 
individual  creditor.* 

It  is  no  objection  to  the  proof  of  a  debt  under  a  third  fiat, 
that  the  cre<£itor  might  have  proved  it  under  tlie  second  fiat, 
under  which  the  bamcmpt  has  obtained  his  certificate,  if  the 
bankrupt  has  not  paid  lbs.  in  the  pound  under  the  second 
fiat.« 

^  Hob. 287.  Hutt.  38.  Good. 43.  *  Ex  parte  Peachy,  1  Atk.  111. 

2  Ex  parte  M'Cheave,  1  M.  O.  &  ^  Ex  parte  SmUh,  1  D.  &  C.  267. 

D.  329.  ^  Ex  parte  Moieley,  2  D.  &  C.  45. 
*  Ex  parte  SHle»,  I  Atk.  209. 
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Section  IV. 
Manner  of  Proof, 

Tlie  usual  mode  of  proofs  is  for  tlie  creditor  to  attend 
in  person  before  the  commissioner,  and  make  oatb  (or  if  he 
is  a  quaker^  affirmation)  of  the  truth  and  justice  of  his  debt. 
The  commissioner  has  a  discretionary  power,  in  requiring  or 
di3})ensing  with  the  personal  attendance  of  the  creditor;  and 
the  court  of  review  will  not  interfere  on  the  subject.^  The 
deposition  of  the  creditor,  if  not  objected  to  bj  the  bankrupt 
himself,  or  any  of  the  creditors,  within  a  reasonable  time,  is 
conclusive;^  out  if  any  well  founded  objection  is  raised, 
the  demand  must  be  substantiated  by  further  evidence.  For 
notwithstanding  the  creditor  makes  a  positive  outh  of  the 
debt,  if  the  commissioner  has  any  just  grounds  to  doubt  its 
fairness,  he  ought  to  admit  it  only  as  a  claim;  or,  indeed,  it 
may  be  rejected  entirely,  if  it  is  not  made  out  in  any  way  to 
his  satis^ction.^  For  the  jurisdiction  of  the  commissioner 
in  this  respect,  like  that  of  the  court  of  review,  is  both  legal 
and  equitable.  Thus  he  not  only  may,  but  is  bound  to 
inquire  into  the  consideration  of  a  debt,  notwithstanding  a 
verdict;  for  if  there  are  equitable  grounds  to  impeach  the 
verdict,  he  may  reject^  the  proof;  and  even  though  there  be 
a  judgment,  it  seems  that  the  commissioner  may  also  in- 
quire mto  the  ^  consideration ;  and  the  same  in  tue  case  of 
proof  being  tendered  on  an  award.^  The  proper  form  of 
the  creditoi^s  deposition  is,  that  the  debt  was  due  and 
owing  before,  ana  at  the  date  and  suing  forth  of  the  fiat.^ 
A  party  is  not  estopped  firom  amending  his  deposition  of 
proof,  by  making  a  second  deposition  contradictory  to  the 
£rst;  the  only  question  is,  which  is  that  most  worthy  of 
credit.io 

If  any  creditor  lives  remote  ^^  from  the  place  where  the 
commissioner's  court  is  held,  he  may  then  prove  his  debt,  by 
making  an  affidavit  of  it  before  a  master  in  chancery ;  or, 
in  case  he  Uves  out  of  England,  then  by  affidavit  sworn 

1  And  see  6  G.  4,  c.  16,  s.  4C.  '  £z  ptrte  Bryant,   1  V.  a  B. 

'  Section  99.  214 ;  and  see  post,  p.  197. 

^  Ex  parte  Shaw,  4  Dea.  190.  "Ex  parte  Hemttead,   1   Rose,- 

*  Bromley  v.  Goodere,  I  Atk.  77.  149. 

^  Ex  parte  Simpson,  1  Atk.  70.         *  Bar^ford  v.  Burrel,  2  Bos.  1. 
Ex  parte  Wood,  ibid.  22 1 .  ><»  Ex  parte  BriUm,  3  D.  &  C.  35. 

^  Ex  parte  Rashleigh.     Ex  parte         ^^  6  G.  4,  c.  16.  s.  46,  and  1  &  2 

BuUerfil,  I  Rose,  192.  W.  4,  c.  56,  s.  34. 
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before  a  magistrate  where  sucli  creditor  shall  be  residing, 
and  attested  by  a  notary  pubhc,  British  minister  or  consm. 
Where  an  affidavit  of  a  foreign  creditor  was  sworn  before  a 
British  vice-consul^  and  merely  certified  under  the  consular 
seal,  it  was  held  to  be  inadmissible,  for  want  of  being  attested 
by  a  notary.^  If  a  defective  affidavit  is  produced,  the  com- 
missioner should  not  absolutely  reject,  but  only  adjourn  the 
proof.2  Where  a  creditor  died,  after  making  the  affidavit, 
and  before  it  was  exhibited  to  the  commissioners,  the  ad- 
mi^ssion  of  the  affidavit  in  proof  was  considered  irregular, 
and  the  commissioners  were  directed  to  review  the  proof, 
idtliough  no  dividend  had  been  paid^  upon  it. 

Where  a  creditor  was,  by  age  and  imbecility  of  mind,  in- 
competent to  prove,  and  resided  with  a  person  who  had  for 
many  years  had  the  management  of  his  affairs,  the  commis- 
sioners were  directed  to  acunit  the  proof  upon  such  evidence 
&s  should  be  satisfactory  to  them ;  although  the  amount  of 
the  debt  was  3,000/.^ 

So,  where  a  creditor  became  deranged  in  his  mind,  and  a 
firiend,  at  the  request  of  the  creditor's  family,  had  under- 
taken the  superintendence  and  management  of  his  business, 
such  person  was  permitted  to  prove  the  debt  due  to  the 
creditor,  and  to  vote  in  the  choice  of  assignees,  without  & 
commission  of  lunacy  being  issued — upon  an  affidavit  of  the 
&cts,  and  a  certificate  of  a  physician  that  the  creditor  was 
deranged.* 

A  corporation^  or  any  public  company  incorporated  by 
charter  or  Act  of  Parliament,  may  prove  by  an  agent,  pro- 
vided the  agent  make  oath  that  ne  is  such  agent,  and 
authorised  to  make  the  proof.^  And  where  a  great  number 
of  societies  and  institutions,  some  not  incorporated,  had 
deposited  funds  with  the  bankrupts,  and  a  considerable  ex- 
pose would  have  been  occasioned  to  the  estate  if  each 
society  had  presented  a  petition  that  an  agent  might  prove 
for  them,  it  was  ordered,  on  one  petition  presented  by  the 
assignees,  that  the  respective  agents  of  the  several  societies 

'  Ex  parte  Moem,  Mont.  45.  of  Eoghuid,  a  derk  was  obliged  to 

^  Ex  parte  Maberiey,  2  M.  &  A.  produce  a  power  of  attorney  to 

23.  enable  him  to  prove  a  debt  due  to 

'  Ex  parte  Bridget,  4  Mad.  269.  the  Bank.    Ex  parte  Bank  of  Eng- 

*  Ex  parte  Clarke,  2  Rass.  575.  iand,  IS  Ves.  226.     1  Rose,  142. 

^  Ex  parte  Mialtby,  1  Roae»  S87.  1   Wils.  295.      And   now  also  a 

'  Section  46.    It  was  formerly  power  of  attorney  is  necessary  to 

necessary  to  exhibit  the  appoint-  enable  the  agent  to  vote  in  the 

ment  of  the  agent  tinder  the  com-  choice  of  assignees.    Vide  section 

monsealofthe corporation; (Green,  61.     1  Wito.  295.    I  Swanst.  10.  , 

117;)  and  in  the  case  of  the  Bank 
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might  tender  proof  of  their  respective  debts,  but  not  to  have 
any  power  over  the  certificate  or  the  choice  of  assignees.^ 
So;  under  a  fiat  against  a  banker,  one  person  was  allowed  to 
prove  on  behalf  of  a  large  number  of  holders  of  1/.  notes, 
not  interfering  as  to  the  choice  of  assignees^  or  the  certi- 
ficate.^ But  a  proof  cannot,  in  general,  be  made  by  one 
person  on  behali  of  several  creditors  entitled  to  prove,  unless 
from  necesssity,  or  by  consent^  And  any  person  applying 
to  prove  for  any  other  creditor  must  produce  his  authority, 
and  have  it  exhibited."* 

Where  a  trustee  proves  a  debt  a^inst  the  bankrupt,  the 
cestui  que  trust  ought  to  join  with  lum  in  the  deposition,  and 
the  trust  deed  should  be  exhibited  to  the  commissioner.^ 
But  one  of  several  trustees  cannot  prove,  without  an  order 
of  the  court  for  that  purpose;  thouj^h  the  practice  is  difi^erent 
in  the  case  of  executors,  one  of  whom  may  prove  on  behalf 
of  himself  and  his  co-executors." 

Where  the  bankrupt  is  an  executor  or  trustee^  and  applies 
to  prove  against  his  own  estate,  the  commissioner  should  not 
receive  the  proof  without  a  special  order  of  the  court  of 
review,  to  which  is  always  annexed  a  condition,  that  the 
dividends  received  under  such  proof  are  not  to  come  into  the 
hands  of  the  bankrupt.' 

Where  the  assignee  of  a  bond  applies  to  prove,  the 
assignor  must  join  in  the  proof^  and  the  bond  and  assign- 
ment must  also  be  exhibited.^  In  like  manner,  the  proof  l)y 
an  assignee  of  another  bankrupt  must  be  supported  by 
the  affidavit  of  the  bankrupt.^ 

If  a  navy  agent  be  bankrupt,  one  of  the  admirals  may 
prove  in  behali  of  himself  and  of  the  crew.*® 

In  the  case  of  an  infant  ereditoTy  he  will  be  permitted,  on 
petition,  to  prove  by  ms  **  guardian. 

Every  security  that  a  creditor  has  for  his  debt  must  be 
produced  at  the  time  of  his  provinfir,  when  the  commissioner 
marks  them  as  having  been  exhibited;  and  if  he  has  a 
judgment^  an  office  copy  of  it  must  be  exhibited.** 

1  £x  parte  BUu,  1  D.  &  C.  463.  '  Ex  parte  Shaw,  1  G.  &  J.  161. 

^  Ex  parte  Gordon,  I  M.  &  A.  and  see  post,  p.  222.    Section  10. 

262.  ^  1  Mont.  Dig.  145. 

'  Ex  paite  Bank  of  England,  2  G.  >  Ex  parte  Robion,  2  M.  D.  & 

&  J.  363.  D.  65. 

*  C.  B.  L.  130.  ^  Ex  parte  Rutsel,  4  Mont.  B. 

*  Green,    149.      Beardmore   v.  L.  78. 

Cruttenden,  C.  B.  L.  211.  Ex  parte  "  Ex  parte  Belton,  I  Atk.  251. 

Dubois,  1  Cox,  310.  ^'  C.  B.  L.  129.    Ex  parte  fFU- 

"  Ex  parte  Smith,  Re  Manning,  liamton,  I  Atk.  83. 
1  Dea.  385. 
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If  the  commissioner  improperly  admit;  or  reject,  a  proof, 
the  proper  course  is,  to  petition  the  court  of  re\'iew  to  have 
the  proof  admitted,  or  expun^ed.^ 


Sbction  V. 
Of*  Judgment  Creditors. 

A  jud^ent  creditor  is  not  entitled  to  receive  more  than 
a  rateable  part  of  his  debt,^  except  in  respect  of  un  execu- 
tion, or  extent,  served  and  levied  by  seizure  upon  the  pro- 
perty of  the  bankrupt  before^  tiie  bankruptcy.  And  no 
creditor,  thoug^h  for  a  valuable  considenition,  who  even 
sues  out  execution  upon  any  judgment  obtained  by  default, 
confession,  or  nil  dicit,  can  avail  himself  of  such  execution 
to  the  prejudice  of  other  fair  creditors,  but  must  be  paid 
rateably  with  such  creditoi*s,  unless  (by  1  Will.  4,  c.  7,  s.  7,) 
the  judgment  be  on  a  cognovit  signed  after  a  declaration 
filed  or  delivered,  or  by  default,  confession,  or  nil  dicit,  in 
any  action  commenced  adversely,  and  not  by  collusion  for 
the  purpose  of  fraudulent  preference. 

But  oy  3  Geo.  4,  c.  39,  all  warrants  of  attorney  and 
cognovits  must  be  filed  in  the  manner  directed  by  that  act, 
within  twenty-one  days  after  the  execution  of  them, — other- 
wise they  are  declared  to  be,  as  well  as  the  judgment  to  Ije 
entered  on  them,  void  and  fraudulent,  as  against  the 
assignees  xuider  any  commission  of  bankruptcy  issued  against 
the  ])erson  giving  such  warrant  of  attorney  or  cognovit. 

An  order  of  the  court  of  Chancery  for  the  payment  of 
money  may  be  proved  under  a  fiat,  and  as  a  debt  proveable, 
will  iJe  barred  by  the  certificate.'* 

But  where  a  plaintiff  obtained  a  decree,  referring  it  to  the 
master  to  take  an  account  of  wliat  was  due  to  him,  and  that 
what  should  be  so  found  due  should  be  paid  to  him,  with 

*  Clarke  v.  Capron,  2  Ves.  666.  trading  uid  bankruptcy,  although 
C.B.L.  ISO.    And  see  ante,  p.  182.  execution  is  not  issued.    But  this 

*  6  Geo.  4,  c.  16,  s.  108.  observation  of  that  learned  judge 

*  And  see  Newland  v.  — — ,  was  intended  to  apply  only  to  the 
IP.  Wms.  92.  Oilebar  \,  Fletcher,  Irish  Bankrupt  Act  (the  11  &  12 
ibid.  737.  Sharpe  v.  Roahde,  2  Rose,  G.3,  c  8,  s.  5.),  and  was  not  meant 
192.  In  the  2nd  vol.  of  Schoales  to  extend  to  the  bankrupt  law  of 
&  Lefroy's  Reports,  425,  there  is  a  England. 

dictum  of  Lord  Redesdale,  that  if  *  Ex  parte  Parker,  3  Ves.  554. 

judgment  was  entered  up  before  the  WaU  v.  Atkinson,  2  Rose,  19C.    In 

bankrupt  was  a  trader,  it  binds  the  the  matter  of  M^H'tUiami,  1  Scho. 

lands,  notwithstanding  subsequent  &  Lef.  174. 
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costs^  to  be  taxed  by  tbe  master^  and  the  master  did  not 
make  his  report  until  after  a  fiat  had  issued  against  the 
defendant ;  it  was  held  that,  as  the  decree  was  not  final,  the 
plaintiff  was  not  entitled  to  prove  for  the  amount  of  the 
debt  and  costs  found  due  by  the  master^s  report.^ 

So,  where  an  interlocutory  order  was  obtained  in  a  suit  in 
Chancery  for  the  payment  oV  a  certain  sum  into  court  by  the 
defendant,  who  afterwards  became  bankrupt, — the  court 
declined  making*  an  order  for  the  plaintiff  to  prove  for  the 
specific  sum  mentioned  in  the  order  of  the  court  of  Chancery, 
but  gave  him  leave  to  prove  for  such  sum  as  might  be  due 
to  him.2 

Money  due  upon  a  judgment  for  mesne  profite,  or  a  judg- 
ment in  an  action  for  damages  on  a  tort — ^where  the  verdict 
is  qfttf'^  tlie  bankruptcy  of  the  defendant— or  where  tbe 
verdict  is  even  before,  but  the  judgment  is  not  signed  till 
qf'te7'  the  issuing  of  the  fiaf^-^-is  not  in  either  of  such  cases 
proveable.  A  verdict,  indeed,  is  only  primA  faci€  evidence 
of  a  debt,  which  the  creditors  of  the  bankrupt  are  at  libert}' 
to^  impeach,  and  into  the  circumstances  of  which,  if  im- 
peachea,  the  commissioner,  as  we  have  before  seen,*  is 
Dound  to  inquire.  Where  the  plaintiff,  however,  in  an  action 
of  trespass  (having  obtained  a  verdict)  signed  final  judgment 
before  the  commimon  issued,  though  after  the  act  of  oank- 
ruptcy,  the  court  of  King's  Bench  decided  that  the  judgment 
was  proveable,  as  being  a  debt  bond  fide  contracted  between 
the  act  of  bankruptcy  and  the  issuing  of  the  commission, 
within  the  meaning  of  the  40  Geo.  y,  c.  135,  s.  2, — and, 
consequently,  within  the  meaning,  also,  of  the  forty-seventh 
section  of  tne  G  Geo.  4,  c.  16,  wnich  adopts  that  clause  of 
the  former  act.'  And,  though  a  judgment  in  assumpsit  was 
not  actually  signed  till  several  days  after  the  commission 
issued,  it  was  held,  nevertheless,  to  relate  back  to  the  first 
day  of  the  term  in  which  it  was  signed, — and,  this  being 
before  the  issuing  of  the  commission,  uie  judgment  was  held 
to  be  proveable.^  And  a  judgment  in  an  action  of  trover ^  it 
has  been  held  cannot,  in  this  respect,  be  distinguished  from 
a  judgment  in  an  action  of  assumpsit.* 

1  £x  parte  Crosae^  2  M.  D.  &  D.  *  KxparteiZofAitfifA,  1  Row,l92. 

308.  '  Ante,  193. 

3  Ex  parte  Z.miMi<m»  1  M.D.&IX  '  /ZoMuon  v.  roie, 2  B.  &C.  762. 

583.  ^  £x  parte  Btrc4,  4  6.  &  C.  880. 

'  Moggridge  v.  Davis ,  Wightw.  6  D.  &  R.  436. 

Rep.  16.  •  Greenway  v.  Fither,  7.  B.  &  C. 

^  Bun  v.  GUberi,  2  M.  &  S.  70;  436. 
and  see  post,  "  Costs."  . 
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A  jadgment  cre<litor,  who,  liaving"  taken  the  body  of  a 
bankrupt  in  execution  before  the  bankruptcy,  kept  him  in 
prii^n  till  he  was  diflcharged  by  his  certiHcate,  was  held  to 
nave  no  ri^ht  of  proof  under  the  bankruptcy.^  But,  where 
a  creditor  iiad,  before  the  bankruptcy  oi  his  debtor,  taken 
him  in  execution,  died  shortly  before  the  issuing  of  the  fiat, 
and  the  bankrupt  obtained  a  judge's  order  for  his  discharge, 
on  the  ground  that  the  action  abated  by  the  death  of  the 
plaintiff,  the  plaintiff's  execution  in  no  way  interfering  to 
oppose  the  discharge ;  it  was  held  that  the  discharge  was  not 
an  extinguishment  of  the  debt,  and  that  the  execution  could 
prove  the  amount  of  it  under  the  fiat.^ 

The  commissioner  may,  it  seems,  inquire  into  the  consi- 
denition  for  a  judgment  debt.^  And  where  the  judgment 
was  obtained  under  such  circumstances  ns  would  have  been 
a  ground  for  the  interference  of  a  court  of  equity,  to  restrain 
execution, — ^those  circumstances  were  held  a  sufficient  ob- 
jection to  the  proof,  although  the  debtor  omitted  to  make  a 
legal  defence  which  he  had  to  the  action,  and  altliough  nearly 
twenty  years  had  elapsed  since  the  judgment  was  obtained.** 

Where  a  cn^ditor  is  entitled  to  prove  in  respect  of  any 
judgment,  decree,  or  order,  he  may  now  nlso  prove  for  the 
costs,  though  the  costs  were  not  taxed  at  the  time  of  the 
bankruptcy,^  exhibiting  an  office  copy  of  such  judgment 
decree,  or  onler. 

Section  VI. 

Of  Creditors  having  a  Mortgage,  or  equitable  Lien, 

When  a  creditor  has  a  mortgage  from  the  bankrupt,  or 
any  property  pledged  by  him  upon  condition  or  power  of 
reaem])tion  at  a  future  day,  the  assignees  may,  by  the 
seventieth  section  of  the  6  Geo.  4,  c.  10,  before  the  time 
limited  for  the  performance  of  the  condition,  make  tender  or 
payment  of  money  or  other  performance,  according  to  such 
condition,  as  fully  as  the  bankrupt  might  have  done  j  and 
may  afterwards  sell  and  dispose  of  the  mortgaged  premises 
for  the  benefit  of  the  creditors. 

But  if  the  mortgi^  is  forfeited,  and  the  creditor  appre- 

I  Ex  parte  Mudie,  3  M.D.  &  D.  Ex  parte  Pretcott^  1  M.  D.  &  D. 
66.  199. 

^  Ex  parte  Goodman,  3  Dea.  631 .         ''Ex  parte  Mudie,  2  M.  D.  &  D. 

'  Ex  parte  Bryant,  1  Ves.  &  B.     66. 
214.    £x  parte  Marten,  3  Dea.  79.         *  Section    58 ;     and  aee    post, 

flection  19.  "  Coita." 
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hends  it  is  not  equal  to  the  pa^nuent  of  Lis  debt,  lie  must 
then  apply  to  the  commissioner  to  have  the  mortgage  sold, 
and  be  amnitted  to  prove  for  the  residue.^  Or  he  may,  if  he 
chooses,  file  a  bill  ag-ainst  the  assignees  for  a  foreclosure.^ 
But  if  a  creditor  proves  the  whole  amount  of  his  debt, 
exhibiting  a  mortgage  for  a  part,  and  receives  a  dividend 
upon  his  proof,  it  has  ueen  held  that  he  forfeits  his  mortgage.^ 

Sals  of  Mortgage.]  In  oi-der  to  have  the  mortgage  sold,  a 
special  appUcation  to  the  lord  chancellor  was  formei'lj  neces- 
sary,^ but  this  may  be  done  now  under  the  general  order,^ 
by  which  the  commissioners  are  directed  to  have  the  mort- 
gage sold,  either  before  them,  or  by  public  auction,  previously 
causing  due  notice  to  be  given  in  the  Lotidon  Gazette^  and 
in  such  other  of  the  public  papers  as  they  shall  think  fit,  of 
the  time  and  place  of  sale.  But  a  petition  to  the  court  of 
review  seems  still  to  be  the  proper  course,  where  from  any 
union  of  interests  in  the  same  persons  it  is  desirable  that  the 
sale  should  take  place  under  the  immediate  direction  of  the 
court,  in  order  to  avoid  all  imputation,  as  where  the  assignees 
were  also  the  executors  of  the  mortgagee.^  The  proceeds  of 
the  sale  '  are  to  be  appHcd — first,  in  pajTnent  of  tue  expenses 
attending  the  sale,  and  then  in  payment  of  wliat  is  due  to 
the  mortgagee  for  principal,  interest,  and  costs ;  and  in  ca^ 
the  proceed  are  not  sufficient  for  that  pxu^ose,  the  mort- 
gagee may  be  admitted  a  creditor  for  the  deficiency.  But 
ne  can  only  prove  for  interest  up  to  the  date  of  the  hat.®  A 
legal  moi'tgagee  of  an  equitable  estate  is  within  the  genei'al 
oraer.* 

The  assignees  have  always  the  conduct  of  the  sale  of  the 
mortgaged  property;*^  but  where  an  assignee  is  also  the 
mortgagee,  a  solicitor  will  be  appointed  to  take  the  account, 
and  conduct  the  sale.^^    Where  the  assignees  being  in  the 

^  The  same  rule  hasbeen  adopted  *  Lord  Loborough,   8th  March, 

in  a  suit  in  equity  for  the  adminis-  1794. 

tration    of   assets.     Greenwood  v.  ^  Ex  parte  Cotodry,  2  G.  &  J.  272. 

Taylor,  1  Russ  &  M.  185.  '  As  to  the  rules  for  conducting 

'  Bainbridge  v.  Pinhom,   Buck,  the  sale  of  the  bankrupt's  property, 

135.  whether  under  the  general,    or  a 

"  Ex  parte  Kggington,  Mont.  72.  special  order,  see  poet,  "Assignees." 

But  see  ex  parte  Sherington  1  M.D.  »  Ex  parte  Wardell,  C.  B.  L.  195. 

&  D.  195.  Ex  parte  Harvey,  ibid.    Ex  parte 

*  Ex  parte  HoweU,  7  Vin.  lOl.  Badger,  4  Ves.  165. 

Ex  parte  Coming,  9  Ves.  115.    Ex  »  Ex  parte  Aple,  I  M.  &  A.  621. 

parte  Wetherell,  1 1   Ves.  398.  Ex  *<*  Ex  parte  Bamett,  3  M.  D.  & 

parte  Haigh,  ibid.  403.    Ex  parte  D.  662. 

Taogood,  19  Ves.  231.  "  Ex  parte  Lees,  2  D.  &  C.  360. 
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premises  at  the  sale,  and  get  an  order  for  a  second  sale, 
when  they  produce  less,  it  seems  that  they  ai-e  Uable  to  the 
mortgagee  for  the  ditterence  in  the  amount ;  but  if  tlie 
mortgagee  himself  should  apply  for  a  second  sale,  he  then 
waives  any  claim  against  the  assignees  for  tlie  difference ; 
tliough  he  is  entitled  to  be  indemniiied  from  the  gi'ound-rent^ 
and  all  expenses  incurred  since  the  first  sale.^  A  distress  for 
rent  must  ue  satisfied  by  the  mortgagee  out  of  the  proceeds 
of  the  sale.^ 

The  commissioner  has  jurwdiction,  imder  the  general 
<^er,  to  take  an  account  of  the  expenses  att<indin«j  the  sale 
of  tlie  mortgaged  premises,  and  to  tax  the  costs  of  idl  parties.* 
And  where  it  is  merely  a  question  of  convenience,  it  will  be 
left  to  the  assi^ees  to  choose  whether  the  mortgage  accounts 
shall  be  taken  oefbre  the  commissioner,  or  tlie  master.^  The 
commissioner  has  also  authority,  under  the  G  Geo.  4,  c  16, 
ss.  33  and  34,  to  compel  a  mortgagee  to  produce  his  mort- 
gaire  deed,  and  to  commit  him  for  refusing  to  produce  it.* 

Where  the  bankrupt  executed  a  mortgage  with  a  power  of 
sale,  subject  to  a  pixiiiso  that  the  power  was  not  to  be 
exercised  for  five  years,  if  the  interest  was  regularly  paid  j 
it  was  held  that  the  mortgagee  might,  on  petition,  have  the 
common  order  for  sale,  with  liberty  to  prove  for  the  residue.* 
But  where  a  security  was  by  way  of  conveyance  to  a  trustee 
on  trust  to  sell,  luid  pay  out  of  the  proceeds  the  sum  secured, 
it  was  doubted  whetner  this  was  a  legal  mortgage  within  the 
general  order.' 

AM  personal  securities,  which  are  merely  pledged  or  de- 
jjosited  by  the  bankrui)t  with  the  creditor,  may  (we  have 
seen  *)  as  well  as  mortgages,  be  directed  by  a  special  order 
to  be  sold  before  the  commwsioners  f  but  in  tliLs  case  the 
assignees  are  alone  entitled  to  insist  upon  the  sale.^^ 

Where  there  is  a  second  mortgagee,  who  does  not  claim 
under  the  fiat,  but  rests  upon  his  security,  he  cannot  be  com- 
pelled to  join  in  the  sale  obtiuned  by  a  prior  mortgagee.^^ 
But  where  a  second  mortgagee  elects  to  abandon  his  security 
aiid  come  in  under  the  fiat,  under  the  impression  that  tlie 
first  mortgagee  will  not  i-eceive  sufficient  by  the  sale  of  the 

1  Ex  parte  Ba^docik,  2D.  &C. 60.  Ex  parte  Hodtm,  1  G.  &  J.  12. 

-  Ex  parte  Cocki,  3  D.  &  C.  8.  £x  parte  Barnett,  3  M.  D.  &  D.  G62. 

»  Ex  parte  Mather,  1  G.  &  J.  342.  »  Ante,  179. 

*  Ex  pane  Ansley,  Buck.  292.  »  Ex  parte  HiUier,  C.  B.  L.  123. 

*  Ex  parte  Otldecott,  Mont.  55.  '"  Ex  parte  Troughton,  C.  B.  L. 
«  Ex  parte  Biipittld,  3  Dea.  151.  124.  Ex  parte  Gardner,  ibid. 

Ex  parte  Bacon,  2  D.  &  C.  184.  "Ex  parte  Jackson,  5  Ves.  357. 

7  Ex  parte  Dai^,  3  D.  &  C.  504.     Ex  parte  Topham,  1  Mad.  38. 
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estate  to  pay  off  his  mortgage,  but  upon  n  sale  there  turns 
out  to  be  a  surplus, — the  second  mortgagee  in  this  case  will 
not  be  allowed  to  withdraw  his  proof,  and  be  remitted  to  his 
mortgage.^  When  the  second  mortgagee  will  not  consent  to 
join  in  a  sale,  the  better  plan  seems  to  be  for  the  assignees 
to  request  the  commissionerto  call  before  them  both  mortgagees, 
and  examine  them  as  to  the  amount  of  the  principal  and 
interest  due  on  their  respective  mortgages.  The  assignees 
may  then  advertise  the  estate  for  sale,  subject  to  the  two 
mortgag-es ;  and  if  more  is  bid  for  it  than  what  is  due  on 
both,  the  assignees,  or  the  purchaser,  can  in  that  case  redeem 
them.  If  there  is  no  advance,  both  mortgagees  will  then 
be  left  to  their  usual  remedy^,  and  the  assignees  will  have  no 
further  interest  in  the  premises.^ 

Where  there  are  several  mortgaged  to  the  same  mortgagee 
for  distinct  debts,  the  proceeds  of  tlie  sale  of  each  estate  ma«t 
be  applied  solely  to  the  particular  debt  charged  in  that  estate, 
and  the  surpltis  of  the  fimds  of  one  estate  must  be  applied  to 
make  good  the  deficiency  of  another  estate.* 

Where  a  bankrupt,  to  whom  estates  are  mortgaged  to 
secure  the  balance  due  from  time  to  time  on  an  account 
current,  mortgages  his  interest  under  this  mortgage,  the  sub- 
mortgagee cannot  have  an  order  for  sale  of  the  original 
mortgage  debt,  without  a  preliminar}'  inquiry  as  to  its 
amount  ;*  but  he  may,  pending  that  inquirj',  enter  a  claim 
for  the  full  amount.  In  such  a  case,  it  is  not  necessary  to 
give  notice  of  the  sub-mortgage  to  the  original  mortgagor,  to 
take  the  mortgage  debt  out  of  the  order  and  disposition  of 
the  original  mortgagee.* 

A  mort^gee  has  a  right  to  have  the  estate  sold  iii  the 
same  plight  as  it  was  m  at  the  time  of  the  bankruptcy. 
Therefore,  where  the  bankrupt  (before  assignees  were  chosen) 
was  proceeding  to  cut  imdei-wood  which  he  had  mortgaged, 
the  lord  chancellor,  upon  the  application  of  the  mortgagee^ 
granted  an  injunction  to  restrain  iiim  from  so  doing.* 

The  com-t  will  not  postpone  the  sale  of  the  mortgaged 
propertv  on  the  application  of  the  assignees,  if  the  mort- 
gagee olbjects  to  such  postponement.*^ 

Bidding  At  Sale.]  The  assignees  are  not  entitled  to  a  re- 
sen'ed  bidding  upon  the  sale  of  the  mortgaged  property, 

^  Ex  parte  Doumes,  I  Rose,  96.  *  Ex  parte  Mackay,  1  M.  D.  &  D. 
18  Ves.  290.  551. 

2  2  Cbriat.  B.  L.  323.  *  Hampton  v.  Hodges,  8  Ves.  105. 

'  Ex  parte  Bignold,  2  Dea.  66.  *  Ex  parte  Belcher,  2  Dea.  &  C. 

587. 
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unless  they  undertake  to  pay  the  mortgagee  his  principal, 
interest,  and  cost«  ;*  and  it  seems  that  the  court  will  not  give 
the  assignees  themselves  leave  to  fix  a  reserved  bidding,  but 
only  such  as  the  commissioner  may  approve  of.^ 

Where  a  mortgagee  wishes  to  bid  at  the  sale  as  a  pur- 
chaser of  the  property  mortgaged,  it  is  usual  for  him  to 
apply  by  petition  for  leave  to  do  so,*  undertaking  to 
make  good  the  deficiency  between  the  sum  bid  and  the 
price  to  be  fixed  by  the  master,  in  case  the  latter  should 
not  approve  of  the  biddino^."*  But  though  it  is  the  practice 
for  the  mortgagee  to  apply  to  the  court,  it  has  been  doubted 
whether  such  an  application  is  absolutely  necessary ;  as  it 
is  always  competent  to  him  to  purchase  from  the  mortgagor 
the  equity  of  redemption,  and  the  bankruptcy  does  not  seem 
to  make  any  difference.*  It  is,  however,  the  usual  and  the 
prudent  course  to  apply  for  such  leave.^  If,  indeed,  the 
mortgagee  has  a  power  of  sale  given  him  by  the  mortgage, 
he  is  then  considered  in  the  light  of  a  trustee,  who  is  in 
general  disabled  from  purchasing  for  himself;'  but,  in  bank- 
ruptcy, he  may  waive  his  special  jwwer  of  sale,  and  apply 
lor  one  in  his  general  character  of  mortgagee, — when  liberty 
will  be  given  to  him  to  bid,  the  sale  being  before  the  com- 
missioner, and  conducted  by  the®  assignees.  On  every 
application  for  leave  to  bid,  the  mortgagee  must  pay  the 
costs  of  the  order  f  and  they  will  not  be  allowed  out  of  the 
proceeds  of  the  sale,  unless  the  assignees  consent.^*  But 
where  the  a.ssignees  appear  and  consent,  the  costs  may  then 
be  paid  out  of  the  estate.^  ^  Where  the  same  solicitor  is 
concerned  for  the  assignees  and  the  mortgagee,  a  separate 
solicitor  should  be  appointed  to  conduct  \\x^  sale  ;^*  and  the 
same  where  a  mortgagee  is  also  an  assignee  :^^  and  although 
a  mortgagee  may  waive  his  privilege  to  bid,  the  assignees 
must  have  the  conduct  of  the  sale.^*^     If  a  mortgagee  has 

>  Ex  purte  Em»,  3  D.  &  C.  297.  ^  Ex  parte  Hodgton,  1  G.  &  J. 
Ex  pBite  Thomiu,  Id.  292.  £\  parte  12.  Ex  parte  Datfis,  3  D.  &  C.  504. 
Bernard,  3  Dea.  &  C.  291.  'Ex  parte  Robituon,  Mont.  &  M< 

>  Ex  purte  Laekington,  3  M.  D.  261.  Ex  parte  H^UliatM,  4  D.  &  C. 
k.  D.  331.  4S9.  Ex  parte  Evans,  2  Dea.  531. 

>  Ex  parte  Ducane,   Buck.   IS.  ^  Anon,  3  M.  D.  &  D.  339. 

Ex  parte  March,  1  Mad.  148.  "  Ex  parte  Say,  Mont.  364,  1 

^  Re  SaltMbury,  Buck.  349.  Dea.  ft  C  32.  Ex  parte  HWiamt, 

*  Ex  parte  Hammond,  Buck.  467 ;      1  D.  &  C.  4S9. 

and  see  Sugden.  Law  V.  &  P.  572.  "  Ex  parte  Jiolfe,  1  1).  &  C.  77, 

*  Ex  parte  Athleif,  3  Dea.  &  C.     Moot.  515. 

510.  ^  Ex  parte  Greenwood,  I  Dea.  & 

7  Dovnti  V.  Orofffbrooke,  3  Mer.  C.  542.  Ex, parte  Lee$,  2  D.  at  C. 
206.  360. 

>*  Ex  parte  Smith,  2  Dea.  &  C.  60. 
l2 
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inadvertently  Lid  at  the  sale  and  become  tlie  purchaser, 
without  having  previously  obtained  an  order,  the  court  will 
gTant  him  an  order  nunc  pro  tunc}  The  court  will  not 
exempt  the  mortgagee  from  paying  the  deposit  money,  if  he 
should  become  the  pui'chaser.^  W  lien  a  mortgagee  becomes 
the  purchaser  of  ths  premises  mortgaged,  he  is  liable  for  the 
expenses  of  the  sale,  if  it  does  not  produce  a  sum  equal  to 
pay  those  expenses,  as  weU  as  the  amount  of  his  mortgage.' 

Sales  by  auction  of  any  real  or  personal  estate  of  tlie 
bankrupt  are,  by  the  6  Geo.  4,  c.  10,  s.  08,  declared  to  be 
free  from  any  auction  duty.  But  it  seems,  that  property 
which  the  bankrupt  has  mortgaged  is  (after  the  mortgage  is 
forfeited)  not  within  this  exception,  as  not  being,  in  law,  any 
longer  the  propeity  of  the  bankrupt.^  Where,  however,  the 
sale  was  by  tlie  order  of  the  commissioner,  without  consult- 
ing the  mortgagee,  in  that  case  it  has  been  held  that  the  duty 
is  not  payable.^ 

Equitable  mortgages.']  The  general  order,  however,  as  to 
the  sale  of  property  mortgagea,  applies  only  to  legal  mort- 
gages, and  not  to  equitable  ones ;  in  the  latter  case,  there- 
fore, a  special  order  of  the  court  of  review  must  be  obtained 
before  a  sale  can  be  had ;  though  there  is  no  necessity  for  an 
order  if  all  parties  a&rree  to  the  sale  without  one.^  The 
validity  of  an  equitable  mortgage  is  denied  by  the  court, 
without  reference  to  the  commissioner,  but  when  the  mort- 

*  Ex  parte  Pedder,  3  Deft.  &  C.  that  all  sales  of  the  real  or  personal 
622.  Ex  parte  Vorke,  3  M.  D.  &  D.  property  of  the  bankrupt  should  be 
329.  exempted  from  the  duty,  without 

*  Ex  parte  Taiham,  4  Dea.  &  C.  confining  the  exemption  (as  in  the 
SCO.  Ex  parte  fViUon,  3  Dea.  505.  19  G.  3,  c.  56,  s.  15,)  to  "  sales  by 

'  Bowleiy.  Perring,  2  B.  &  B.  the  order  of  the  assignees,"  the 

457.  5  Moore.  296.  mortgaged  property  sold  under  the 

^  Coare  v.   Creed,  2  Esp.  699.  bankruptcy  would  not  be  liable  to 

Rex  V.  Abbott,  3  Pri.  178.    Sir  £.  the  duty.  But  both  the  above  cases 

Sugden  in  his  Law  of  Vendors  and  were  decided  on  the  principle,  (in- 

Purchasers  (page  12),  thought  that  dependently  of  the  point  made  in 

the  decision  in  Coots  v.  Crdd  could  Coare  v.  Creed,  that  a  sale  of  mort- 

not  be  supported ;  but  it  has  been  gaged  property  under  the  general 

since  considerably  strengthened  by  order  was  not  a  "  sale  by  the  order 

the  subsequent  case  of  Rex  ▼.  Ab-  of  the  assignees,")  that  the  sale, 

bottfin  which  all  the  learned  author's  except  as  to  the  equity  of  redemp- 

ingenious    arguments  against  the  tion,  was  not  a  sale  of  the  estate  of 

liability  to  the  duty,  were  urged  the6anArupf,but  a  sale  of  the  estate 

without  effect  in  the  court  of  £x-  of  the  martf^ee. 

chequer.    Lord  Henley,  too,  in  his  *  Attorney-General  v.   JVinitan-^ 

Treatise  on  the  Bankrupt  Law,  (page  ley,  2  Dow  &  Clark,  Pari.  Ca.  302. 

100,)  conceived  that,  sis  the  6  G.  4,  5  Bli.  N.  S.  130. 

c.  16,  declared  in  general  terms,  *  Ex  parte  ffAif^recui,  8  Dea.  311. 
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gng'e  is  establislied,  a  reference  is  then  mnAa  to  him  to  take 
an  account  of  what  is  due  on  it ;  or,  in  doubtful  cases,  the 
court  will  direct  an  issue. ^  An  equitable  vwrtgage  is  created 
by  the  deposit  of  title  deeds,  with  an  agreement,  either 
written  or  parol,  that  they  are  deposited  as  a  security  for  the 
debt ;  and  the  mere  posseasion  of  the  deeds,  if  no  other  pur- 
pose of  deposit  is  shovn,  affords  a  presumption  that  the 
estate  was  intended  to  be  a  security .^  And  a  written  agree- 
ment to  deposit  a  lease  when  granted,  and  which  is  subse- 
quently granted,  creates  an  equitable  mortgage.^  But  a  mere 
verbal  notice  to  the  intended  lessor  to  place  the  lease,  when 
executed,  in  the  hands  of  a  creditor,  is  not  sufficient.'*  So,  a 
trustee,  having  a  partial  interest  in  the  trust  property,  may 
incumber  his  interest  by  a  deposit  of  the  title  deeds.^  But 
where  the  petition  alleged,  that  the  deposit  was  made  by  a 
party  "  acting  as  the  solicitor  of  the  bankrupt,"  this  was  held 
not  a  sufficient  alleviation  of  any  actual  authority  given  by 
the  bankrupt  to  make  the  deposit.^  An  agreement  in  writing 
to  grant  a  legal  moi'tgage,  without  any  deposit,  is  sufficient  to 
apply  for  the  usual  order  of  sale.' 

And  where  the  bankrupt,  being  the  lessee  under  a  lease 
for  forty-six  years,  subject  to  a  former  lease  for  twenty  years, 
deposited  it  by  way  of  equitable  mortgage,  and  afterwards 
purchased  the  remainder  of  the  time  granted  by  the  first 
lease,  which  ho  deposited  also  with  tlie  same  party  for 
securing  a  further  sum ;  it  was  held  that  the  first  lease  did 
not  become  merged  in  the  second,  and  that  the  depositaries 
were  good  equitable  mortg^agees  under  both  deposits.® 

A  solicitor  camiot  receive  a  dejwsit  of  title  deeds,  by  way 
of  equitable  mortgage,  to  secure  the  payment  5f  future  bills 
of  costs.^ 

An  equitable  mortgagee  of  a  bankrupt  tenant-in-tail  is 
entitled  to  have  his  Hen  made  good  as  against  the  fee-simple 
and  inheritance  of  the  premises,  under  the  6  Geo.4,c.l6,  s.65.^® 

It  is  quite  in  the  discretion  of  the  court  to  make  an  order 
for  the  ssile  of  an  equitable  mortgage;  and  the  court  will 
make  no  such  order  where  there  is  any  doubt  as  to  the 

1  Ex  ptrte  Jennings,  1  Mad.  331.  <  Ex  parte  Smith,  2  M.  D.  &  D. 

2  Swaost.  360.  567. 

*  RuMwel  Y.  Ru8sel,   I  Bro.  269.  '  £x  parte  Coleman,  4  Dea.  242. 
Peaihentonev.  Penwick,  Harfonl  v.  '  Ex  parte  Jone$,  4  D.  &C.  750. 
Carpenter,  ibid.  note.     Ex  parte  "  Ex  parte  fVfdtbread,  2  M.  D.  & 
Bruee,  1  Rose,  374;  but  see  Lucas  D.415. 

▼.  Dorrin,  post,  204.  '  Ex  parte   Laing,  2   M.  &  A. 

*  ExparteOrre^/,  3M.&A.  151.  381. 

*  Ex  parte  Perry,  3  M.  D.  &  D.  »<>  Ex  parte  Wise,  Mont.  &  M. 
252.  65. 
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validity  of  the  transaction.^  Therefore,  where  the  deposit 
was  made  with  the  petitioner,  as  a'  solicitor,  to  secure  the 

Orment  oi future  costs,  and  tliis  was  only  done  three  weeks 
ore  the  oankruptcy,  the  court  refused  to  interfere.*  So, 
where  it  appeared  on  the  face  of  the  petition,  that  the  deposit 
of  the  deeds  took  place  only  nine  days  before  the  issuing 
of  the  fiat,  and  there  was  nothing  to  rebut  the  presumption 
of  fraudulent  preference,  the  court  decluaed  making  the 
usual  order,  but  directed  the  property  to  be  sold,  and  the 
proceeds  to  be  paid  into  court.^  In  another  case  of  this 
Kind,  the  petition  was  dismissed  with  costs.^  And  where  the 
deposit  was  made  twelve  years  before  the  issuing  of  the 
commission,  and  there  was  no  written  memorandum,  the 
court  revised  to  make  any  written  order.* 

But  the  mere  circumstance  of  the  deposit  being  made  three 
weeks  only  before  the  issuing  of  the  fiat,  has  been  held  not,  of 
itself,  sufhcient  to  prevent  the  creditor  from  obtaining  the 
usual  order ;  ®  thougn  if  the  assignees  request  an  inquiry,  on 
the  ground  that  they  have  reason  to  doubt  whether  any 
consideration  was  given  to  the  bankrupt  by  the  equitable 
mortgagee,  a  reference  will  be  directed  to  the  commissioner 
to  inquire  into  and  report  the  circumstances  \ '  but  any 
reference  to  a  commissioner  to  take  an  account  of  what  is 
due  upon  a  mortgage,  involves,  without  any  special  direc- 
tions, the  duty  of  looking  into  the  ori^al  consideration.^ 
In  a  case  of  doubt,  and  where  there  is  no  memorandum 
in  writing  accompanying  the  deposit  of  deeds,  the  court 
leans  against  the  deposit  as  a  security  for  an  antecedent 
debt,  though  it  favours  it  in  regard  to  suosequent  advances.^ 

An  equitable  mortgagee  will  not  be  preferred  to  a  subse- 
quent legal  mortgagee,  who  has  no  notice  of  the  equitable 
mortgage;  and  the  onus  lies  upon  the  former,  claiming  a 
prionty,  to  prove  that  the  latter  nad  such  notice.^^ 

.  Costs,']  Disapprobation  has  been  expressed  of  equitable 
mortgages  being  founded  on  a  mere  parol  agreement,^^  as 
leaving  an  opening  to  perjury  which  the  statute  of  frauds 

1  £xparte^«tf70od,2M.&A.24.  D.  711.  £x  parte  Gt^»,  3  M.  D. 
£x  parte  Nutm,  1  Dea.  393.  &  D.  458. 

2  £x  parte  Wake,  2  Dea.  352.  ^  Re  Hover,  2  Molloy,  451.    Re 
'  Ex   parte  Ainiworth,   2  Dea.     Meara,  id.  453.    Ex  parte  Clouter, 

563.    Ex  parte  X>(»o(ffi«v,  4  D.  &  C.  3M.  D.&D.  187. 

181.  ^  Re  Thomp9on,  3  Molloy,  78. 

*  Ex  parte  Morgan,  1  M.  D.  &D.  '  Ex  parte  Martin,  4  D.  &  C.457. 
116.  ^  Ex  parte  Hanly,  2  Dea.&  C. 

'^  Ex  parte  Jonet,  3  M.  &  A.  152.     393. 

*  Ex  parte  Heathcote,  2  M.  D.  lifc         "  Ex  parte  Hooper,  2  Rose,  329. 
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was  intended  to  prevent;  but  the  doctrine  has  now  been  too 
lonff  established  to  lie  dii^turbed.^ 

In  order^  however,  to  discourage  such  mortg-ages  when 
founded  on  a  mere  'oarol  a^eement,  Lord  Eldon  introduced 
the  practice  of  making  a  miference  in  the  allowance  of  the 
costs  attending  the  sale  of  the  property  where  the  deeds  are 
deposited  under  the  terms  ot  a  written  agreement,  and 
where  there  is  no  agreement  in  writing.  If  there  is  a  written 

r  cement,  then  the  costs  of  the  petition  for  the  sale,  and  of 
fair  inouiries  into  the  validity  of  the  security,  will  be 
ordered  to  be  satisfied  out  of  the  proceeds  of  the  sale :  ^  and 
though  the  written  agreement  requires  the  aid  of  parol 
testimony  to  explain  it,  the  mortgagee  will  bo  equally  en- 
titled to  costs.^  But  if  the  wTitten  memorandum  is  lost, 
then  the  petitioner  is  not  entitled  to  the  costs  occasioned  by 
the  loss  of  the  memorandum,  but  those  costs  must  be  paid 
by  him,  as  if  there  was  no  written  memorandum.^  And 
where  there  is  no  written  memorandum,  the  costs  are  always 
ordered  to  be  paid  by  the  mortgagee,*  and  the  same  where 
the  written  memorandum  does  not  specify  the  purpose  for 
which  the  deeds  are  deposited,^ — though,  if  the  assignees 
oppose  the  petition  for  sale  on  frivolous  or  mistaken  grounds^ 
tney  will  then  be  ordered  to  pay  the  costs  occasioned  by 
sucn  opposition.'  Where,  upon  a  de}K)sit  of  deeds  without 
writing,  the  mortgagee  subsequently  wrote  a  letter  to  the 
party  directing  hun  to  hold  the  deeds,  after  pa^inent  of  his 
own  mortgage,  for  a  second  mortgagee, — tms  was  held  to 
exempt  the  first  mortgagee  frt>m  his  liability  to  costs.® 
Where  some  deposits  of  deeds  are  made  with  written  me- 
moranda, and  others  without,  the  costs  will  be  apportioned, 
and  only  those  allowed  which  relate  to  the  deposits  accom- 
panied with  memoranda.^ 

»  Ex  parte  Comtny,  9  Ves.  115.  •  Ex  parte  Wvny,  19  Ves.  472. 

Ex  parte  fVethereU,  11  Ves.  396.  This  however  is  not  the  practice  in 

£x  parte  Ha^A,  ibid.  403.  Hankof  the  courts  of  equity ;  Reg.  Y.Cham^ 

w.  Vernon,  2  Cox,  1 2.  Hmtu  v.  MiU,  ben,  4  YouDge  k.  C.  64. 

13  Ves.  1 14.      Ex  parte  Moun^fort,  "  Ex  parte  Smith,  I  M.  D.  ft  D. 

14  Ves.  606.    Ex  parte  Coombe,  17  165.    Ex  parte  GiUott,  3  M.  D.  ft 
Ves.  369 ;  and  see  post,  "  Uen."  D.  458. 

'  Ex  pute  OaHnUt,  2  Rose,  78.  7  Zx  parte  Home,  1  Had.  622* 

Ex  parte  Trew,  3  Mad.  372.    Ex  Ex  parte  Baie,  4  Dea.  46. 

parte  Brightwem,  Buck.  148.    Ex  «  Ex  parte  Reid,  Mont  ft  M.114; 

parte  SOei^Buck.  349.  1 8wanst.3.  Ex  parte  Bitdee,  1  M.  D.  &  D.  16$. 

3  Ex  parte  VauxkaU  Bridge  Com-  Ex  parte  Corbett,  I  M.D.&D.  689. 

pony,  1  6.  ft  J.  101,  »  Ex  parte  Thorpe,  3  Dea.  86» 

*  Expartei2M%«r«,  3M.D.&D.  Ex  parte /Zo^^tfuon,  lDea.&C.119» 

297.  Ex  parte  Fmd,  8  M.  D.  ft  D.  457. 
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Where  several  leases  were  deposited,  accompanied  i^-itli  a 
written  memorandum,  and  the  creditor,  ei^ht  months  after- 
wards, at  the  bankrupt's  request,  returned  him  four  of  the 
leases,  and  took  the  deeds  of  other  leasehold  property  as  a 
substituted  security,  but  without  any  fresh  memorandum  in 
MTriting^,  the  creditor  was  held  to  oe  entitled  to  his  costs.* 
But  where  the  clerk  of  a  creditor,  claiming'  an  equitable 
mortgage,  drew  up  and  signed  the  memorandum  accompany- 
ing* tne  deposit  of  a  leaue  by  the  bankrupt,  but  it  was  not 
sig'ned  by  the  bankrupt  himself,  nor  even  shown  to  him,  nor 
was  the  clerk  authorised  by  the  bankrupt '  to  cbniw  up  such 
memorandum, — the  equitable  mortgagee  was  held  to  be  not 
entitled  to  costs.'-*  And  where  a  deposit  of  deeds  was  made, 
accompanied  with  a  memorandum,  to  secure  a  particular 
debt,  which  was  subsequently  dischaiwd,  and  on  a  fresh 
debt  being  contracted,  it  was  verbaUy  agreed  that  the 
deposit  should  continue  as  security  for  the  latter  debt,  the 
equitable  mortgagee  was  refiwed  his  costs,  on  the  ground 
that  the  memorandum  was  exhausted.*  But  a  letter  written 
some  months  after  the  deposit  of  deeds,  acknowledging  the 
purpose  for  which  they  were  deposited,  is  a  sufficient  memo- 
randum to  entitle  the  equitable  mortgagee  to  his  costs.*  An 
equitable  mortgagee,  however,  is  not  the  more  entitled  to 
costs,  because  it  was  owing  to  the  bankrupt  that  no  regular 
mortgage  was  made.* 

It  is  no  answer  to  an  application  by  an  equitable  mort- 
gagee for  the  sale  of  a  lease,  that  it  contained  a  covenant 
against  assigning  without  Hcence  ftom  the  lessor,  and  that 
no  licence  had  been  obtained ;  for  the  lessor  might  perhaps 
waive  the  forfeiture,  and  the  mortgagee  has  a  right,  as 
against  the  assignees,  to  avail  himself  of  the  advantage 
uniich  he  has  by  the  possession  of  the  lease.®  Nor  is  an 
equitable  mortgagee  bound  to  indemnify  the  assignees 
against  any  breacli  of  covenant  in  the  lease.^  When  the 
property  is  sold,  the  assignees  must  join  in  the  conveyance ; 
K>r  an  equitable  mortgagee  cannot  himself  effect  a  valid 
assignment  of  the  premises  to  a  purchaser.^ 

An  equitable  mortgagee,  applying  for  a  sale,  will  not  be 


•  1  Ex  parte  CuMum,  3  Dea.  609.  *  Ex  parte ,  2  Mad.  281. 

3  Ex  parte  Retd,  1  Dea.  &  C.  250.  '  Ex  parte  Ba|r<e*^*  1  Rose,  432. 

Ex  parte  Bmmerton,  3  Dea.  &  C.  Ex  parte  CocAt,  2  Dea.  14.  Ex  parte 

«54.  Drake,  1  M.  D.  &  D.  539. 

•  *  Ex  parte  Pifseon,  2  Dea.  %  C.  '  Ex  parte  Fteteher,  1  Dea.  &  C. 
118.  318. 

•  ^  Ex  parte  Reffnolds,  4  Dea.  &  C.  *  Hawkins  v.  RamsMiom,  I  Pri. 
S7e.  138. 
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allowed  the  costs  of  nn  action  wliicli  he  had  brought  for  the 
mort^ige  money. ^  The  petition  of  an  equitable  mortgagee 
should  be  served  upon  the  assignees,  and  not  upon  the 
solicitor.^  And  where  an  equitable  mortgagee  was  the  peti- 
tioning creditor,  and  also  assignee,  it  was  held  that  the 
petition  for  the  sale  should  be  served  upon  the  banki'upt  and 
a  creditor.' 

If,  after  the  usual  order,  the  assignees  delay  the  side,  the 
proper  course  is,  not  to  present  a  fresh  petition  for  a  sale, 
out  to  prosecute  the  former  order.**  Where  there  tire  other 
liens  on  the  same  property,  the  court  will  not  make  an  order 
for  sale,  unless  all  the  parties  are  regidarly  before  the  court,^ 
for  the  interest  of  one  of  the  mortgagees  cannot  alone  be 
sold,  as  the  conflicting  claims  would  render  the  property  of 
less  value. 

Where  an  equitable  mortgagee  applies  to  the  court  for  the 
express  purpose  of  leave  to  bid,  he  pays  the  costs  of  the 
petition ;  but  he  may  ask  for  leave  to  bid  in  his  petition  for 
the  sole  of  the  property,  without  bein^  subject  to  costs.®  If 
he  should  become  the  purchaser,  he  wUl  not  be  excused,  any 
more  than  a  legal  mortgagee,  from  pa^-ing  the  deposit  money 
on  the  sale.'' 

An  equitable  mortgagee  of  an  estate  of  which  the  bank- 
rupt is  legally  the  owner,  may  prove,  without  givmg  up  his 
securit}',  if  the  estate  subject  to  the  mortga<je  be  so  en- 
cumbered tliat  the  bankinipt  would  have  no  oeneficial  in- 
terest in  it  if  the  mortgage  were  removed.® 

Wliere  the  deeds  have  been  delivered  for  the  express  pur-* 
pose  of  preparing  a  legal  mortgage,  which  does  not  after- 
wards taJce  effect,  there  has  been  much  difference  of  opinion 
whether  or  not  such  a  deposit  will  of  itself  amount  to  an 
equitable  mortgage.  In  one  case*  of  tliis  kind,  where  the 
deeds  were  delivered  to  an  attorney  to  prepare  a  mortg*age, 
and  bankruptcy  intervened  before  *the  mortgage  was  pre- 

Sared  and  executed,  Lord  Thurlow  decided,  that,  as  the 
eeds  were  not  deposited  expressly  for  seau-ing  any  parti- 
cular sum,  the  creditor  had  no  lien  on  them.  And  Sir 
William  Grant,  m  a  subsequent  case  before  him,  pronounced 
a  similar  decision.^^    But  Lord   Kenyon  determined,  that 

>  Ex  parte  PUtcher,  Mont.  454.  *  Ex  parte  Berkeley,  4  Dea.  &  C. 

'  Ex  parte  Cwki,  3  Dea.  &  C.  24.  572. 

*  Re  Parker,  1  Mont.  &  B.  394.  7  £x  parte  Stephens,  2  M.  &  A.  3 1 . 

*  Ex  parte  Rohmson,  3  D.  &  C.  ^  Ex  parte  Taylor,  3  M.  D.  &  D. 
103.  576. 

*  Ex  parte  Bigneld,  1  Dae.  515.  *  Ex  parte  Bulteel,  2  Cox,  243. 
Ex  parte  Bury,  1  M.  D»  &  D.  191.  ^^  NmrruY.fi'Ukinton,  12  Ves.l93. 

l3 
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such  a  deposit  amounted  in  equity  to  a  mortgage,  effectual 
from  the  time  of  the  agreement  to  mortgag-e.  ^  And  in 
another  case  of  this  description,  where  the  objection  was 
taken,  but  in  wliich  none  of  the  preceding  cases  appear  to 
have  been  cited,  Lord  Eldon  oveiTuled  the  objection,  saying, 
that  the  principle  of  equitable  mortgage  is,  that  the  deposit 
of  the  deeds  is  evidence  of  the  agreement  to  charge  the 
estate,  and  that  a  deposit,  for  the  express  purpose  of  pre- 
paring the  security  of  a  le^l  mortgage,  was  stronger 
evidence  of  such  agreement,  than  mere  evidence  of  an  im- 
plied intention.^  This  certainly  appears  to  be  more  accordant 
with  reason  and  good  sense  than  the  principle  of  the  two 
procoding  decisions,  and  it  has  accordingly  been  followed  in 
subsequent  cases.^  So,  as  we  have  already  seen,  an  agree- 
ment in  writing  to  execute  a  legal  mortgage,  without  any 
deposit,  creates  an  equitable  mortgage.  * 

JBut  where  there  is  no  evidence  to  explain  what  was  the 
object  of  the  deposit,  the  depository  in  that  case  has  no  lien 
on  the  deeds  against  the  assignees;  as,  where  a  customer 
left  a  lease  witli  his  bankers,  without  stating  for  what  pur- 
pose it  was  left,  it  was  held,  that  the  banker  had  no  lien  on 
It  for  their  general  balance.*  So,  also,  a  deposit  of  deeds  for 
a  particular  purpose  will  not  give  the  depository  a  lien  upon 
them  for  any  otlier  purpose ;  as,  where  deeds  are  deposited 
in  order  to  oht^m  further  credit,  this  will  not  create  a  lien 

Xn  them  for  wnat  iis  due  in  respect  of  money  prevumsly 
anced.*  But  the  expression  "may  advance*'  in  a  memo- 
randum does  not  conclusively  confine  the  security  to  future 
advances.'  Where,  however,  one  of  two  partners  deposit  deeds 
for  monies  to  be  advanced  to  himself  this  will  not  cover 
advances  made  to  the  partnership.® 

Where  a  legal  mortgage  was  executed  by  the  bankrupt, 
in  pursuance  of  a  previous  equiteble  mortgage,  but  not  till 
after  the  mortgagee  had  notice  of  tlie  act  of  bankruptcy, 
and  consequently  an  unavailable  security ;  it  was  held  that 
it  did  not  operate  as  a  merger  of  the  equitoble  mortgage, 
and  that  the  creditor  was  entitled  to  tie  usual  order  as 
equitoble  mortgagee.^ 

*  ^dge  v.JVorthington,  1  Cox,  211.  •  MourUford  ▼. Scott,  1  Turn.  274^ 

3  Ex  parte  Bruce,  1  Rose»  374.  3  Mad.  34. 

And  see  Hockley  y,  Bantock,  1  Russ.  '  Ex  parte  Smith,  2  M.  D.  &  D. 

141.  587. 

^Keys\.fVUli4tms,3Yo}in^kC.55,  »  Ex  parte    Freen,    2   G.  &  J. 

•  ^  Ex  parte,  Jona,  4  D.  &  C.  750 ;  246. 

ante,  p.  202.  *  Ex  parte  Harvey,  3  Dea.  547. 

^  Lucas  V.  Dorn^n,  7  Taunt.  164.  And  see  ex  parte  Smith,  2  Det.  & 

1  Moore,  29.  C.  271. 
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Where  only  part  of  deeds  deposited.']  A  deposit  of  only 
part  of  the  title  deeds  of  an  estate^  if  there  is  9vrittm 
evidence  that  the  object  was  to  create  a  security  upon  the 
whole  estate,  will  render  the  mortgage  as  complete  as  if  aU 
the  deeds  had  been  deposited.^  Sut  where  a  bankrupt, 
hainnff  agreed  to  execute  a  mortgage  to  one  creditor,  oe* 
posit^  with  him  all  the  title  deeds  to  an  estate,  except  the 
immediate  conveyance  to  himself, — and  deposited  that  con» 
veyance  with  anotlier  creditor  as  a  security  for  his  debt^ 
promising  to  send  him  the  remainder  of  the  title  deeds,-r 
out  there  was  no  written  agreement  in  the  case  of  either 
deposit, — ^the  lord  chancellor  held,  that  neither  creditor 
had  either  separately,  or  collectively,  an  equitable  mort- 
^ige  on  the  property;^  as  it  was  not  the  intention  that 
tne  first  creditor  should  have  a  morto^age  until  an  actual 
one  was  executed  to  him,  and  the  other  was  not  to  have 
an  equitable  mortgage,  until  he  got  possession  of  the 
whole  of  the  title  de^.  Where,  however,  a  bankrupt  de- 
posited all  the  title  deeds  with  a  creditor  to  secure  a  sum 
of  money,  and  afterwards  fraudulently  got  possession  of  two 
of  them,  and  deposited  those  two  with  another  creditor  for 
mone^  advanced, — ^the  fii'st  creditor  was  held  not  to  have  lost 
his  ben  b^  so  parting  with  the  deeds,  and  to  have  a  pre* 
ferable  chum  in  equity  to  that  of  the  last  creditor.^  Indeed, 
it  should  seem,  in  such  a  case,  that  the  last  creditor  would 
have  no  lien;  for  it  has  been  held,  that  a  person,  who  wronff- 
fully  obtains  the  possession  of  deeds,  and  deposits  them  wim 
another  in  consideration  of  an  advance  of  money,  confers 
upon  the  depositary  no  lien  on  them, — notwithstanding  the 
transaction  was  bond  fide  on  the  part  of  the  depositary,  and 
he  had  no  notice  of  the  wrongrul  possession  of  the  other 
party> 

A  deposit  of  copies  of  the  court  roUs  of  copyhold  premises 
is  such  a  deposit,  as  will  create  an  equitable  mortgage.^ 

A  deposit  of  deeds  in  the  hands  of  a  third  person — who 
may  be  fairly  called  a  third  person,  abstracted  from  both 
parties — ^may  be  a  good  equitable  mortgage,  where  there 
is  a  memorandum  of  agreement  on  the  part  of  the  mort- 

1  £k parte fFtf/AereU,  11  yet.39B.  *  Ex  parte  Meux.  Es  pwteCoio- 

£k  put  Chippendale,  1  Dea.  67.  Ez  thome,  1  6.  %  J.  116.  240. 

pute  Edioardt,  id.  611.    Ex  parte  ^  Hooper  Y.Ramabotiom,  ICamp. 

Leatheg,  3  D.  &  C.  1 12.    Ex  parte  121 ;  and  lee  Ham  v.  Pmrker,  2  T. 

jtrkwrigkt,  3  M.  D.  &  D.  129.  R.  276.    Ex  parte  Neibits,  2  Sch. 

^  Ex  parte  Pearte,  Buck.  525.  8c  Lef.  279. 

^  Ex  parte  Wamer,  1  Rose;  28tf. 
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gagor  to  nasifjn  liw  interest  comprised  in  the  decds.^  But 
where  the  bankrupt  had  deposited  deeds  in  the  hands  of  hi» 
own  wife  on  behalf  of  the  creditor,  Lord  Eldon  said,  it 
would  be  too  dangerous  to  hold  that  the  wife  of  the  bankrupt 
was  to  be  considered  a  depositary  of  his  title  deeds,  for  the 
benefit  of  any  particular  creditor ;  and  that,  therefore,  such  a 
claim  to  an  equitable  mort^tige  could  not  be  supported.^ 
And  where  a  tliird  person  advanced  money  to  the  bankrupt, 
at  the  same  time  when  the  depositary  made  advances  to 
him,  and  it  was  verbally  agreed  that  the  depositary  was  to 
retain  the  deeds,  as  a  security  for  the  other  person,  as  well 
as  for  himself^ — Lord  Eldon  refused  to  extend  the  lien  be- 
yond the  advance  of  the  actual  depositary ;  though,  if  the 
depositary  had  advanced  nothing,  then  he  thought  it  might 
have  been  evidence  of  his  being  a  trustee  for  the  other 
person.^  But  w^here  the  bankrupt  agreed  with  a  creditor 
that  the  debt  should  be  paid  out  of  the  proceedings  of  certain 
property  about  to  be  sold,  the  deeds  of  which  were  then  in 
the  hands  of  W.  L.,  it  was  held  that  the  creditor  might 
claim  as  equitable  mortjragee,  subject  only  to  any  proper  hen 
of  W.  L.^  Where  deeds  were  deposited  by  a  irritten  agree- 
ment with  bankers,  as  a  security  for  monies  advanced,  or  to 
be  advanced  bjr  them,  and  an  alteration  took  place  after- 
wards in  the  firm,  and  money  transactions  were  had  with 
the  new  firm, — it  was  held,  that  if  it  api)eared  to  be  the 
agreement  or  intention  of  the  parties  (notwithstanding-  the 
agreement  might  have  been  by  parol)  that  the  deeds  origi- 
nally deposited  were  to  be  held,  as  a  security  for  advances 
by  the  new  firm,  that  would  be  sufficient  to  give  the  neiv 
firm  a  lien  on  the  deeds ;  for,  though  the  deposit  originally 
was  only  for  a  particular  purpose,  yet  that  purpose  might  be 
enlarged  by  a  subsequent  parol  agreement.  * 

An  equitable  mortgagee  may  transfer  his  interest  in  the 
title  deeds  deposited  with  him  to  a  third  person.*  And  it  is 
not  necessary  that  the  written  memorandum  accompanying 
the  first  transaction  should  be  deposited  upon  the  second.' 

"  Ex  parte  Heathcote,  2  M.  D.  &  March,    2  Rose,    239.    Ex    parte 

D.  711.  Bwwn,  ibid.  242,  note.    Ex  parte 

>  Ex  parte  Coming,  9  Yes.  1 15.  Alexander,  1  G.  &  J.  409.   Ex  parte 

>  Ex  parte  fVhUbread,  I  Roae,  XioyJ,  ibid.  389.  Ex  parte  Parr, 
299.     19  Yes.  209.  4  D.  &  G.  426.     Ex  parte  5m«#A, 

^  Ex  p«te  GreenhUl,  3  D.  %  C.  2  M.  D.  &  D.  314. 

334.  •  Hobwn  v.  MeUond,  2  Mood.  & 

'  Ex  parte  Kenmgton,  2  Yet.  &  R.  342. 

B.  79.    2  Roae,  138.     Ex  parte  ^  Exparte5fntM,2M.D.&D.587. 
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But  a  transfer  of  deeds  from  a  depositary  to  a  third  person 
(who,  at  the  request  of  the  bankrupt,  dischai]g;ed  the  debt  due 
ftom  the  bankrupt  to  the  depositary)  was  held  not  to  be  such 
an  assignment  of  them  ifrom  the  depositary,  with  reference 
to  the  time  of  onginal  deposit,  so  as  to  overreach  an  act  of 
bankruptcy  committed  before  the  transfer,  and  against  the 
express  words  of  a  defeazance  on  a  wairant  of  attorney  from 
the  bankrupt,  stating  that  the  deeds  had  been  deposited 
with  such  tnird  person  by  the  bankrupt.^ 

A  deposit  of  deeds,  m  order  to  give  a  party  a  further 
security  for  an  annuity  previously  granted,  is  a  valid  equita- 
ble mortgage,  and  not  within  the  provisions  of  the  Annuity 
Act ;  2  such  deeds,  therefore,  need  not  be  registered. 

Where  the  bankrupt  having  a  mortgage  term,  deposited 
the  mortgage  deed  with  a  party  by  way  of  equitable  mort- 
gage, andOT^rwards  purchased  the  equity  of  redemption,  it 
was  held  that  the  wiiole  of  the  bankrupt's  interest  in  the 
property  must  be  sold,  and  his  assignees  join  in  the  con- 
veyance to  the  purchaser  * 

If  an  equitable  mortgagee  has  proved  for  the  whole 
amount  of  his  debt  before  he  applies  for  a  sale,  he  cannot 
receive  any  part  of  the  proceeds  of  the  sale,  until  so  much 
of  his  proof  is  expunged.^ 

Taekinff.]  Wliere  title  deeds  were  deposited  to  secure  a 
particular  sum,  and  afterwards  a  further  sum  was  advanced 
oy  the  creditor ;  after  which,  and  also  after  the  act  of  bank- 
ruptcy, a  memorandum  was  sigHed  by  the  bankrupt,  charging- 
the  deeds  with  the  payment  of  such  further  sum,  as  well  asr 
the  original  sum  advanced  by  the  creditor, — ^it  was  held 
that  the  memorandum  not  oeing  hostile  to  the  original 
agreement,  the  signature  of  it  after  the  bankruptcy  did  not 
affect  the  deposit  of  the  title  deeds  which  took  place  beforCy 
and  that  the  creditor  was  entitled  to  a  lien  for  the  whole 
amount.^  And  an  agreement,  in  writing,  accompanying  the 
deposit  of  title  deeos  to  secure  a  specific  sum,  may  also  be 
entered  as  a  security  bevond  that  sum  by  a  subsequent 
verlMil  agreement.^  But  if  a  mortgage  be  by  deed,  a  further 
chaise  by  parol  cannot  be  tacked  to  the  original  mortgage 

1  Ex  parte  Coombe,  1  Rose,  265.  *  Ex  parte  Lmig'tf on,  I  Rose,  26. 

17  Vea.  369.  17  Vea.  227.    Ex  parte  fVMtlfread, 

«  Ex  parte  Price,  Buck.  221.  19  Ves.  209.     1   Rose,  299.    Ex 

*  Ex  parte  Ti^t^U,  4  D.  at  C.  29.  parte  Heame,  Buck.  165. 

*  Ex  parte  Skeringtm,  1  M.  D.  *  «  Ex  parte  Netttethip,  2  M.  D.  & 
D.  195.  D.  124. 
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debt;^  for.  where  the  first  mortga^  is  by  a  legal  oon* 
vejanoe,  the  mortgagee  is  never  permitted  afterwards  to  hold 
the  estate  as  further  charged,  not  by  a  le&^  contract,  but 
by  inference  from  the  possession  of  tne  deeds.  If,  however, 
the  fuiiiier  charge  is  by  bond — ^though  it  is  obscurely  worded 
as  to  the  agreement  between  the  parties — ^that  may  be  so 
tacked.^  Ajad  a  first  mortga^^ee  is  entitled  to  tack  a  subse- 
quent judgment,  docketed  before  the  execution  of  the  second 
mortgage,  though  no  execution  on  the  judgment  had  issued 
at  the  time  of  the  bankruptcy.* 

But  where  an  equitable  mortgagee  advanced  a  further 
sum,  and  took  a  warrant  of  attorney  to  secure  that  sum,  and 
the  bankrupt  afterwards  executed  to  him  a  conveyance^  in 
trust,  to  sell,  and  after  payment  of  the  first  sum,  to  pay  the 
surplus  to  the  bankrupt;  and  on  the  date  of  the  conveyance 
judgment  was  entered  up,  and  execution  levied  under  the 
warrant  of  attorney  for  the  last  sum,  part  of  which  was 
satisfied  by  the  levy ;  it  was  held,  that  the  mortgagee  was 
not  entitled  to  tack  tlie  residue  of  die  judgment  debt.^ 

A  mortgagee  is  entitled  to  tack  one  mortgage  to  another, 
on  his  petition  for  a  sale,  if  the  assignees  decline  an  offer 
made  by  him  to  abandon  all  right  of  proof  on  their  releasing 
the  equity  of  redemption  in  both  mortgages,  and  the  ri^ht 
of  tacking  is  the  same,  whether  the  party  seeking  relief  is 
the  mortgagor  or  the  mortgagee.  ^ 

It  was  made  a  great  question,  before  the  recent  changes 
in  the  bankrupt  law,  whether  a  mortgagee  having  the  legal 
estate  h^ore  tne  act  of  bankruptcy  of  the  mortgagor,  could 
tack  a  second  mortgage  made  tor  ftuther  advances  after  the 
act  of  bankruptcy,  without  notice  of  the  act  of  bankruptcy .^ 
But  if  the  second  mortgage  is  made  before  the  issuing  of 
the  fiat,  and  the  mortgagee  has  no  notice  of  any  act  of 
bankruptcy,  then  there  is  no  doubt,  under  the  provisions  of 
tiie  2  £  3  Vict.  c.  29,  that  he  may  tack  such  second  mort- 
gage. In  one  case,  indeed,  it  was  held  that  he  might  tack 
uie  second  mortgage,  notwithstanding  it  was  made  subse- 
quent to  the  commission,  provided  he  had  no  notice  of  the 


>  Ex  parte  Hooper,  2  Rose,  328.  *  Ex  parte  Berridgt,  3  M.  D.  & 

19  Ves.  477.     1  Mer.  7.  D.  464. 

3  Ex  parte  Heame,  Buck.  165.  •  Ex  parte  Herbert,  13  Ves.  183. 

'  Baker  v.  Harris^  16  Ves.  397 ;  Latouche  v.  Lord  Dutanf,  1  Sch.  9t 

and  tee  1 1  Ves.  617.   Ex  parte  Cox,  Lef.  152.    Ex  parte  Knott,  1 1  Ves. 

2M.D.&D.  486.  609.    Sugd.  V.  &  P.  721.   CoUetv. 

«  Ex  parte  Peitit,    2  G.  8t  J.  Z)e  GoUt,  Forrest,  65. 
47. 
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issuing  of  the  commission.'  But  as  the  6  Geo.  4,  c.  16, 
s.  83^  dechu^s  that  the  issuing  of  a  commission  shall  he 
deemed  notice  of  a  prior  act  ot  bankruptcy,  there  can  be  of 
course  no  ri^ht  now  to  tack  a  second  mortgage  made  after 
the  issuing  oi  the  fiat. 

An  eqmtable  mortgagee  will  be  permitted,  on  consent;  to 
make  improvements  on  the  property,  and  to  add  the  amount 
of  the  expense  to  his  chaise  on  the  mortgaged  estate.^ 

Where  during  the  pendmg  of  an  appeal  by  an  equitable 
mortgagee  from  a  decision  of  the  court  of  review,  it  was 
aCTeed  oetween  him  and  the  assignees  that  the  property 
should  be  sold,  and  the  proceeds  invested  by  the  assignees 
to  abide  the  event  of  the  appeal,  and  a  mial  order  was 
made  in  favour  of  the  mortgagee;  it  was  held  that, 
although  he  was  entitled  to  the  interest  made  by  the 
assi^ees  from  the  investment  of  the  proceeds,  he  was  not 
intitled  to  have  interest  calculated  on  his  debt  subsequent  to 
the  date  of  the  fiat^ 

Assignees  are  entitled  to  have  the  direction  of  the  court, 
with  regard  to  the  rights  of  parties  claiming  to  be  equit- 
able mortgagees  of  the  bankrupt's  proi)erty;  and  are  there- 
fore entiuea  to  their  costs  of  appearing  on  the  petition 
of  the  equitable  mortgagee  out  of  the  mortgage  estate,  not- 
withstanding they  have  been  requested  to  concur  in  a  sale, 
without  a  petition  being  presented.^  But  we  have  seen  that 
if  they  oppose  the  petition  on  frivolous  grounds,  they  will 
be  orderea  to  pay  the  costs  occasioned  by  such  opposition.* 

Vendor^ s  lieiu']  The  vendor  of  an  estate  has  a  lien  on  it 
for  the  purchase  money,*  on  the  principle  that  payment  is 
an  esj?ential  part  of  the  contract ;  and  if,  upon  a  re-sale  after 
the  bankruptcy  of  the  purchaser,  the  estate  produces  less, 
the  vendor  may  apply  the  proceeds  of  the  sale,  first  in 
liquidation  of  the  charges  of  sale,  and  then  of  the  purchase 
money,  and  be  permitted  to  prove  for  the  deficiency.'  And 
the  same  where  the  bankrupt  contracts  to  buy  shares  in  a 
public  company,  and  the  certificates  of  the  shares  are  left  in 
the  hands  of  the  vendor  for  the  payment  of  part  of  the  pur- 

>  Hitchcock  V.  Sedgwick,  2  Vera.  ^  Ex  parte  Home,  1  Mad.  622. 

157.  Sugd.  V.  &  P.  721.  Ex  parte  Bate,  4  Dea.  46. 

*  Ez  parte  Smith,  2  Dea.  236.  *  See  the  cases  in  Sugden*  Law 
»  Ex  parte  Poliard,  1  M.  D.  &D.  of  V.  &  P..    ch.   12;    and   post, 

264.  Ch.  XI.  Part  2,  "  Uen." 

*  Ex  parte  Stecens,  3  M.  D.  8t  D.  '  Bowlee  ▼.  Rogert,  C.  B.  L.  123. 
317.  Ex  parte  Hunter,  6  Ves.  94. 
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chase  money.'  And  tliouprli  the  vendor  may  not  have  con- 
veyed tlie  estate  to  the  bankrupt,  and  consequently  has  both 
the  h*^l  and  equitable  title  in  himself,  yet  he  may,  if  he 
choosi'9,  apply  for  a  sale  of  the  premises  in  di8charj;-e  of  his 
lien  for  the  unpaid  purchase  money,  and  j)rove  for  any  defi- 
ciency not  satisfied  by  the  produce  of  the  sale.^  And  whore 
a  testator  was  in  the  habit  of  selling"  land  to  builders,  and 
of  advancing  them  money  for  the  purpose  of  builtiing  on  it, 
and  authorised  his  executors  to  enter  into  similar  contracts ; 
it  was  held  that  the  executors  had  a  lien  on  the  land 
sold  by  them  for  such  advances.*  80,  where  the  vendor 
a^eed  to  sell  the  btmkrupt  some  standing  trees,  to  be  cut 
and  taken  away  within  a  limited  time,  and  the  bankrupt  cut 
and  took  away  only  part  of  them,  before  the  bankruptcy, — 
the  vendor  was  held  to  have  a  lien  upon  what  were  still 
growing,  and  to  be  entitled  to  prove  for  the  amount  of  the 
price  of  those  taken  awav.^  But  where  a  vendor  sold  timber, 
which  was  already  felled  and  severed  from  the  freehold,  and 
the  vendee  took  away  part  of  it,  and  then  became  bank- 
rupt,— it  was  considered  doubtful  in  this  case,  whether  the 
vendor  had  a  lien  upon  the  remainder,  on  the  g-romid  of  tlie 
partial  delivery  amounting  to  a  deliver^'  in  law  of  the 
whole;  and  an  issue  was  directed  on  the  point.*  The 
vendor's  lien  is  not  discharged  by  his  taking  bills  of  ex- 
change, or  any  collateral  security,  for  the  amount  of  the 
purchase  money, — unless  it  can  be  shown,  that  he  agreed 
to  rest  on  such  coUatei-al  security.®  But  where  it  was 
agreed  between  a  motlier  and  a  son,  that  she  join  in  con- 
veying her  life-interest  in  an  estate  to  a  purchaser,  the  son 
undertaking  in  consideration  thereof  to  secure  to  her  an 
annuity, — and  aft«r  the  execution  of  the  conveyance,  and 
before  the  annuity  was  secured,  the  son  became  bankrupt ; — 
it  was  held,  that  the  mother  was  not  entitled  to  prove  for 
the  value  of  the  life-estate,  but  only  for  the  value  of  the 
annuity,  and  the  arrears  at  the  date  of  the  bankruptcy." 
An  equitable  mortgagee  from  a  vendee,  who  has  not  paid 
the  purchase  money,  can  only  sell  the  bankrupt's  interest, 

>  Ex  Darte  Sheppard,  2  M.  D.  &  *  Ex   p«rte    GuymU.     12   Ves. 

D.  431.  379. 

3  Ex  parte  Gyde,  1  G.  &  J.  323.  *  Ex  parte  Looting,  2  Rose,  79. 

Hope  ▼.  Booth,  I  B.  &  Ado).  498.  Grant  v.  MUU,  2  Ves.  St  B.  306. 

*  Ex  parte  Linden,  I  M.  El  &  D.  Hughet  ▼,  Kearney,  1  Scb.  8t  Lef. 
428.  136.    Ex  parte  Parket,  1  G.  fc  J. 

*  Anon.  4  Mont.  B.  L.  Appen-  229. 

dix,  16.  'Ex  parte  Brockli$$,  Buck.  406. 
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unless  the  vendor  consents^  and  the  court  will  make  no  order 
until  he  be  served  with  the  petition.^ 

Where  money  has  been  advanced  by  a  creditor  to  the 
bankrupt,  either  upon  a  mortage,  or  other  security,  which 
foils  in  consequence  of  the  Dankruptcy  intervening-,  proof 
may  be  always  made  for  the  amount  of  the  money  advanced, 
in  respect  of  the  contract  implied  by  law,  from  the  loan.^ 
And  the  same  where  the  security  fails  for  want  of  a  proper 
stamp.^ 

If  a  security  is  deposited  by  a  bankrupt  generally  with 
his  creditor,  to  indemnify  him  for  a  balance  then  due,  and 
for  such  sums  of  money  as  shall  be  afterwards  advanced, — 
and  at  tlie  time  of  the  bankruptcy  the  creditor  has  twa 
demands  against  the  bankrupt,  the  one  proveable  under 
the  fiat,  and  the  other  not, — 'he  may  apply  his  security,  in 
the  first  place,  to  reduce  that  demana  which  is  not  proveable.^ 

Where  a  creditor  had  an  assignment  from  the  bankrupt 
of  a  contingent  interest,  to  secure  in  part  a  debt  exceeding 
the  value  of  such  interest,  and  the  creditor  insured  against 
the  contingency,  and  upon  its  taking  effect  received  the 
sum  insured, — ^it  was  held,  that  he  could  not  prove  for  the 
whole  debt,  but  that  the  sum  recovered  (being  allowed  what 
he  had  expended  for  effecting  the  insurance)  must  be  deducted 
from  the  proof.* 

Goods  pledged  9i&  a  security  for  money  advanced  are  in 
the  nature  of  a  mortgage,  and  can  only  be  redeemed  upon 
payment  of  the  money  for  which  they  are  pledged,  hut 
when  the  person  pledging  becomes  bankrupt,  they  cannot 
be  retainea  (like  title  deeds  in  the  case  of  an  equitable  mort- 
gage) for  subsequent^  advances.  And  goods  pledged  ex- 
pressly to  secure  a  creditor,  who  has  previously  accepted  and 
paid  bills  drawn  on  him  by  the  bankrupt,  are  released  from 
further  charge,  as  to  other  bills  taken  up  and  paid  subse- 
quently,— if  the  amount  of  the  oriainal  sum,  paid  on  account 
of  the  bankrupt,  has  been  repaid  to  the  creditor,  without 
the  ffoods  bemg  sold.'  A  creditor  having  goods  pledged 
with  mm  in  part  security  of  his  debt, — if  he  wishes  to  prove 

*  £x  parte  fVright,  3  M.  &  A.  'Ex  parte   Andrews,    2    Roae^ 

49.  410.     S.  C.  1  Madd.  573. 

«  Ex  parte  Coming,  9  Ves.  115.  •  Vandersee  v.  WillU,  3  Bro.  21. 

»  Alveay.  Hodgmm,  7  T.  R.  241.  Adam  v.  Claxton,  6  Ves.     726  ; 

Ac/'v.  Webb,  1  Esp.  129.    Brown  and  see  DemaMbray   t.    Metcalfe 

V.  WmU,  1  Taunt.  353.  Wilson  y.  Free.  Cas.  416.  2  Vem.  C91.  /onet 

Vysar,  4  Taunt.  288.  v.  Smith,  2  Ves.    372  ;  afterwards 

4  Ex  parte  Haveard,  C.  B.    L.  reversed  in  Dom.  Proc. 

124.    Ex  parte  Arkley,  Ibid.  126.  '  Birdwood   v.  Raphael,  5   Pri. 

Ex  parte  Hunier,  6  Ves.  94.  593. 
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for  the  piupose  of  voting  in  the  choice  of  assignees,  and 
there  is  not  suiiicient  time  previously  to  have  a  sale, — ^i^^Jy 
on  petition,  obtain  an  order  that  a  value  shall  be  set  upon 
the  good«t,  according  to  the  maiket  price  of  the  day  of  the 
choice  of  assignees,  and  prove  for  the  difference  between 
such  value  and  the  amount  of  his  debt;  the  creditor  under- 
taking that,  if  the  goods  sell  for  more  than  the  value  so  set 
upon  them,  the  excess  of  the  proceeds  shall  be  for  the  general 
benefit  of  the  creditors.^  But  where  it  appears,  clearfy,  that 
the  delivery  of  the  goods  is  not  a  pledge,  out  amounts  to  an 
undue  preference,  such  an  order  wiU  not  bo  made.^  The 
selling  of  a  j)ledge  bv  a  creditor,  without  applying  first  to 
the  commissioner,  does  not,  (if  there  is  no  muid  in  the 
transaction)  destroy  his  right  to  prove  the  remainder  of  hia 
debt.3 

A  creditor  who  has  a  deposit  of  goods  for  his  debt  and 
interest,  and  who  at  the  request  of  the  assignees  delays  the 
sale  for  a  better  market,  and  afterwards  selb,  may  apply  the 
proceeds  in  reduction  of  the  interest  accrued  due  since  the 
fiat-* 

The  agent  of  a  bankrupt  attorney  may  prove  the  amount 
of  his  whole  debt,  notwitnstanding  he  retains  in  his  hands 
certain  securities  and  papers,  which  came  into  his  posses- 
sion as  such  agent,  and  upon  which  he  has  a  lien.^ 

As  to  the  right  of  a  mortgagee  to  the  ^'  Rents  and  Profits," 
see  post  Chap.  XI.,  sections  1  and  3. 


Section  VII. 

Debts  payable  in  future. 

By  the  6  Geo.  4,  c.  16,  s.  61,  any  person  who  has  given 
credit  to  the  bankrupt  upon  vsduable  consideration  for  any 
money,  which  shall  not  have  become  payable  when  sucn 
bankrupt  committed  an  act  of  bankruptcy, — ^whether  the 
credit  is  given  upon  any  written  security,  or  not — ^may  prove 
his  debt,  as  if  the  same  was  payable  presently,  and  receive 
dividends  equally  with  the  otJier  creditors,  deducting  only  a 
rebate  of  interest  at  the  rate  of  5J.  per  cent,  to  be  computed 
from  the  declaration  of  a  dividend,  up  to  the  time  such  debt 

I  Ex  parte  GrMnwood,Bnck,  323.        ^  Ex  parte  GeUer,  2  Madd.  262* 
^  Ex  parte  Smith,  3  Bro.   46.         *  Ex  parte  KemrngUm^  I  Dea.  58. 
Ex  parte  Barclay,  1  G.  &  J.  279.  '  Ex  parte  Steele,  16  Yes.  164. 
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would  have  become  payable^  according  to  the  terms  upon 
which  it  was  contracted. 

This  section  is  nearly  the  same  as  the  9th  section  of  the 
49  Geo.  Sj  c.  121,  which '  was  framed,  to  remedy  many  in- 
conveniences under  the  former  bankrupt  laws.  For  before 
that  statute,  if  a  creditor  had  no  security  for  his  debt  in 
fcriting^  and  it  w^as  not  payable  till  after  his  debtor  became 
bankrupt — ^as  in  the  case  oi  goods  sold  to  the  bankrupt  upon 
a  certain  credit — the  creditor  was  unable  to  prove  his  debt 
under  the  commission ;  a  disability;  which  was  prxxiuctive 
of  equal  injustice,  both  to  the  creditor  and  the  bankrupt.^ 
But  now,  by  the  abpve  section,  all  debts  contracted  before 
the  act  of  bankruptcy,  and  now  by  2  &  3  Vict  c.  69,  all 
debts  contracted  before  the  issuing  of  the  fiat, — though  not 
due  till  afterwards,  can  be  proved,  whether  there  is  a  written 
security  or  not,  subject  only  to  a  deduction  of  5Z.  per  cent, 
discount.  Therefore,  where  it  was  agreed  upon  a  loan  to 
the  bankrupt,  bearing  interest,  that  six  months^  notice  should 
be  given  oefore  repayment  was  required,  the  debt  was 
held  to  be  proveable,  though  no  notice  was  given  before  the 
bankruptcy.^ 

Section  VIIL 

Contingent  Debts. 

Contingent  debts  were  formerly  not  proveable  under  a 
commission,  whether  the  contingency  was  certain,  or  un- 
certain, unless  it  had  happened  before  the  act  of  bankruptcy.^ 
Thus,  even  a  bdl  of  exchange  (where  the  contingency  ia 
certain)  if  not  due  till  after  the  bankruptcy,  could  not  (before 
the  7  Geo.  1,  c.  31.)  be  proved  ;* — any  more  than  a  debt  on 
a  poUcy  of  insurance  (where  the  contingency  is  uncertain) 
could  before  the  19  Geo.  2,  c.  32,  unless  the  contingency 
had  taken  effect  before  the  bankruptcy.  And,  in  more 
recent  times,  a  bond  to  secure  the  replacing  of  stock  on  a 
particular  day  could  not  be  proved,  unless  the  day  had  arrived, 
or  the  condition  was  broken  before  the  bankruptcy.^    Nay, 

*  Ex  parte  R.  L  Company,  2  P.  ^  Ex  parte  B,  l.  Campany,  2  P. 
Wmg.  395.  HMkim  v.  Duperoy,  Wmt.  396.  Ex  parte  Qroome,  1 
9  East,  498.  Atk.  118.  Ex  parte  Barker,  9  Ves. 

*  See  ParOoe  t.  Dearlove,  4  East,  110.  Hancock  v.  Entwiitle,  3  T.  R. 
436.  43.5. 

'  Ex  parte  Dowtnan,  2  G.  Jt  J.  '  CHlouoell  v.  Clutierbuck,  ctt. 
241.  2Str.867. 

*  Ex  part£  King,  8  Ves.  334. 
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^ven  a  warrant  of  attorney  to  confess  judgment  for  an  - 
existing  debt,  being"  accompanied  with  a  defeazance  that 
judgment  should  not  be  entered  up  unless  default  was  made 
in  payment  by  a  particular  day,  could  not  be  proved,  if  the 
bankruptcy  took  place  before  that  day  arrived.^  Many 
subtle  and  refined  distinctions,  also,  were  drawn  between 
debts  accruing  payable  on  a  contingency,  and  present  debts 
liable  to  be  defeat^  on  a  contingency/'*  These  cases  have 
now  become  merely  matter  of  curiosity,  in  consequence  of 
the  important  alteration  made  by  the  C"  Geo.  4,  c.  16,  in  the 
proof  of  this  sjiecies  of  debts ; — an  alteration,  that  is  certainly 
not  the  least  valuable  of  the  different  amendments  in  the 
law  of  bankruptcy,  whether  considered  with  a  \ie\y  to  the 
affecting  of  substantial  justice,  or  to  the  disentangling  this 
species  of  proof  from  tne  intricacies  with  which  it  was  so 
long  perplexed. 

The  following  is  the  alteration  made  by  the  66th  section 
of  the  last  mentioned  statutes : — 

If  any  bankrupt  shall,  before  the  issuing  of  the  commis- 
'  sion,  have  contracted  any  debt  payable  on  a  contingency, 
which  shall  not  have  happened  before  the  issuing  of  the  com- 
mission, the  person  with  whom  the  debt  has  been  contracted, 
may,  if  he  think  fit,  apply  to  the  conmiisssioners  to  set  a 
value  upon  it,  and  may  prove  the  amount  and  receive  divi- 
dends thereon ;  or,  if  the  value  shqll  not  be  ascertained  be- 
fore the  contingency  happens,  he  may  then,  after  the  con- 
tingency, prove  in  respect  of  the  debt,  so  as  not  to  disturb 
any  former  dividend.  He  is  however,  of  course,  prevented 
from  proving,  if,  when  the  debt  was  contracted,  he  had 
notice  of  any  act  of  bankruptcy  committed  by  the  bankrupt. 
This  section,  it  has  been  held,  has  a  retrospective  operation 
both  with  respect  to  commissions  which  issued  before  the 

Kssing  of  the  act,  and  to  contingencies  also  which  happened 
fore  that  period.^ 

Under  this  section,  it  has  been  su^ested  by  Lord  Henley, 
'that  there  is  no  reason  why  a  guarantee  for  pa^inent  of  goods 
should  not  be  proveable  against  the  bankrupt  guaranteeing 
the  payment,  though  the  credit  given  to  the  purchaser  be 
not  expired  f  as  well  as  a  guarantee  by  the  bankrupt  to 
repay  money  lent  to  a  thira  person,  on  receiving  previous 
notice,  although  no  notice  was  given  before  the  commission.^ 
In  each  of  these  cases,  the  claim  of  the  creditor  against  the 

'  Statnet  t.  Planck.  8  T.  R.  386.  '*  Ex  ptrte  Gordmi,  15  Yes.  286. 

3  Ibid.  *  Ex  parte  Aftnef,  14  Ves.  189; 

'  Ex  parte  Grundy ^  Mont.  &  M.  and  see  Vtlenon  v.  Vernon^  3  T.  R. 

293.  539.  4  T.  R.  570. 
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bankrupt  ha«  certainly  been  held  to  be  contingent ;  but^  at 
the  same  time,  it  seems  rather  difficult  for  the  commissioner 
to  set  a  value  on  the  cJiance  of  payment  by  the  principal 
debtor, — ^tliere  bein^  no  rates  of  premium  yet  calculated  for 
insurance  against  dishonesty,  or  insolvency.  If,  indeed,  the 
credit  had  expired  in  the  one  case,  or  notice  liad  been  given 
in  the  other,  and  defeult  made  by  the  principal  debtor — then, 
as  a  matter  of  course,  the  creditor  could  prove  against  the 
guarantee.  Wliere,  however,  a  guarantee  can  be  considered 
as  an  original  and  absolute  undertaking  to  pay  the  debt  of  a 
third  person,  at  all  events,  in  such  a  case  tlie  guarantee  can 
hardly  be  considered  as  creating  any  contingent  liability,  and 
although  in  form  it  may  be  an  undertaking  that  A.  B.  shall 
pay,  yet  it  is  at  most  an  undertaking  to  pay  by  the  hand  of 
A.  B. ',  and  therefore  such  a  guarantee  would  be  proveable 
under  a  fiat  against  the  party  guaranteeing.^ 

But  where  a  bankrupt  had  covenanted  for  the  due  pay- 
ment by  A.  B.  of  a  premium  upon  a  poUcy  of  insurance 
effected  to  secure  a  debt  due  from  A.  B.  to  a  creditor ;  and 
the  premium,  having  become  unpaid  by  A.  B.  the  bankrupt, 
was  paid  by  the  creditor  only  tliree  days  before  the  bankrupt 
obtained  his  certificate,  it  was  lield  "that  this  was  no  debt 
from  the  bankrupt,  contingent  or  otherwise,  but  was  only  a 
mere  claim  for  unliquidated  damages.^ 

But  where  A.  guaranteed  to  a  banking  company  "all 
current  obligations  in  their  hands,  to  wliich  B.  might  be  a 
party,  and  also  all  his  future  obligations  that  might  come 
into  their  hands,"  it  was  held  that  the  latter  part  of  the 
guarantee,  as  to  the  future  obligations,  implied,  of  itself,  a 
consideration,  and  did  not  require  the  specific  statement  of 
amount  in  the  body  of  the  guarantee,  according  to  the  requi* 
sition  of  the  statute  of  frauds ;  and  that  the  oanking  com- 
pany might  therefore,  on  the  bankruptcy  of  A.,  prove  for 
the  amount  of  their  advances  to  B.,  suosequent  to  the  date  of 
the  guarantee.^ 

So,  where  A.  agreed  to  sell  to  B.  for  4,000/.  a  ship  em- 
ployed on  a  distant  voyage,  when  she  should  arrive  at  her 
port  of  dischar^  in  the  miited  kingdom,  and  B.  agreed, 
within  one  montli  after  her  arrival,  or  within  such  further 
time  as  should  be  necessary  for  effecting  the  repairs  and  dis- 
charging the  cargo,  on  the  execution  of  a  bill  of  sale  of  the 

*  Lane  v.  Burghart,  I  Q.  B.  Rep.  Na»h,  p.  595.    Yalkp  v.  Bben,  I  B, 

933.  St  Ad.  698.  post  598.  a. 

3  Atwood  ▼.  Partridge,  4  Bing.         ^  £x  parte  lAUleJohn,  3  M.  D.  & 

209.     And  »ee  post,  Bouman  v.  D.  182. 
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vessel,  to  deliver  to  A.  two  promissory  notes  for  the  amount 
of  the  purchase  money,  in  aefault  of  which  A.  might  sell  the 
ship,  and  keep  the  proceeds  in  part  of  the  purchase  money, 
B.  undertaking  to  pay  to  A.  any  deficiency  within  one  calen- 
dar month  after  such  sale ;  and  in  case  the  vessel  should  he 
lost,  the  agreement  was  to  be  void;  and  on  the  27th  of 
March  tiie  ship  arrived,  before  which  time  B.  became  bank- 
rupt, and  on  tne  31st  of  March,  A.  gave  notice  of  her  arrival 
to  the  assignees,  who  declined  to  complete  the  contract,  and 
A.  sold  the  ship  for  2,8332. ;  it  was  held,  that  this  agreement 
amounted  to  a  contract  on  the  part  of  B.  to  pay  a  certain  sum 
on  a  contingency,  liable  to  be  reduced  on  anotner  contin^ncy ; 
and  that  A.  could  prove  for  the  balance  of  the  4,000^,  af^ 
deducting  the  amoimt  of  the  proceeds  of  the  sale  of  the  ship.^ 
For  further  observations  as  to  the  proof  of  contingent 
debts,  see  post :  "  Marriage  Articles,"  Annuities,"  "  Bonds," 
"Insurance,"  "Costs,"  "Damages,"  "Sureties." 


Section  IX, 

Creditors  hy  Marriage  Articles. 

The  courts  were  formerly  much  hampered  in  the  relief 
which  they  were  able  to  afford  the  bankrupt's  wife  and  chil- 
dren, under  any  settlement  or  bond  made  by  him  for  their 
benefit  at  the  time  of  his  marria^.  For,  as  no  contingent 
debt  could,  as  we  have  just  seen,  be  proved^  unless  the  con- 
tingency took  place  before  the  bankruptcy — ^and  a  provision 
ofmis  kind  is,  firom  its  very  nature,  generally  uncertain  and 
contingent,  by  reason  of  the  different  limitations  as  to  death 
and  survivorship— the  wife  and  family  of  a  bankrupt  were 
often  (under  the  old  law)  entirely  defeated  of  the  provision 
intended  to  be  secured  to  them, — Lord  Hardwicke  oos^rving, 
even  in  his  time,  that  the  different  acts  then  existing  had  not 
made  a  sufficient  provision  for  the  relief  of  such  sort  of  credi- 
tors.^ Thus,  although  the  husband,  by  mairiage  articles  or 
bond,  covenanted  with  trustees  to  leave  liis  wife  a  certain  sum, 
"  in  ease  she  survived  Atw,"— or  to  pay  to  trustees  a  certain 
sum,  "ill  case  she  diedy  leaving  children  who  should  attain 
the  age  of  trcenty-cne — ^and  the  wife  happened  to  be  living  at 
the  time  of  the  bankruptcy ;  it  was  held,  that  the  trustees 
could,  in  neither  case,  prove  the  amount  under  the  commis- 

1  Ex  parte  Hmrmn,  3  M.  D.  &  >  Ex  parte  Grwme,  1  Atk.  117, 
B.  350.     '  120. 
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sioii.^  And  so,  indeed,  in  every  other  case  where  the  bank- 
rupt had  contracted  to  pay  money  on  a  contingency,  which 
had  not  happened  previous  to  the  bankruptcy,  and  which 
might,  or  might  not,  happen  afterwards.  In  some  cases, 
however,  where  the  contingency  had  happened  after  the  bank- 
ruptcy, and  before  any  distribution  had  been  made  of  the 
bankrupt's  effects,  the  court  frequently,  from  the  extreme 
hardship  of  the  case,  and  more  es]M}cialiy  when  the  wife  had 
brought  a  portion  to  her  husband,  would  recommend  the 
creditors  to  make  some  provision  for  her, — ^which  i^-as  in 
genera]  attended  to.^  And  where  a  sum  on  bond  was  due  to 
the  wife  of  a  trader,  and  settled  in  trust  by  a  post-nuptial 
settlement,  the  settlement  was,  by  the  former  bankrupt  laws, 
void  as  against  his  assignees.^  When  the  assignees  were 
obliged  to  come  into  a  court  of  equity,  to  compel  the  per- 
formance of  a  trust,  the  court  would  then,  as  tiiey  required 
efjuity,  make  them  do  equity,  by  securing  the  intended  set- 
tlement to  the  wife.  Where,  however,  the  contingencv  was 
certainy  then,  though  it  had  not  happened  before  the  bank- 
ruptcy, the  debt  could,  nevertheless,  be  proved  under  the 
7  Geo.  1,  c.  31,  hem^delntum  invrtpse?iti  solrendum  infuturo 
—-as  in  the  ctise  of  a  bond  payable  at  the  death  of  the  obligor, 
or  upon  any  other  event  wnich  was  sure  to  happen  within  a 
reasonable  time.* 

But  now,  in  all  these  cases,  where  the  bankrupt  binds 
himself  to  pay  a  sum  upon  a  contingency,  the  trustees  or 
parties  interested  may,  under  the  0  Geo.  4,  c.  16,  s.  56,* 
apply  to  the  commissioner  to  set  a  \^ue  on  their  contingent 
interest,  sach  as  it  may  be,  and  prove  the  amount  under  the 
fiat;  or  they  may  wait  till  the  contingency  happens,  if  they 
think  that  the  more  advantageous  course,  and  tnen  prove  for 
the  whole  sum  that  has  become  payable. 

Therefore,  where  a  bankrupt  covenanted,  by  his  marriage 
settlement,  that  his  heirs,  executors,  <&c.,  should,  withm 
twelve  calendar  months  aflber  his  decease,  pay  4,000Z.  to  trus- 
tees, upon  trust,  to  pay  the  interest  to  his  mtended  wife  for 

'  Ex  parte  Oroome,  I  Atk.  U7.  176.     1  Rose,  323.     Brandon  t. 

120.      Ex    parte  Catweil,   2    P.  Brandon,  2  Swanst.  327. 
Wmt.  497.  Ex  parte  Barker,  9  Ves.         '  Ex  parte  Oreemcay,  1  Atk.  1 13. 

ilo.    Tkltf  ▼.  Sparhet,  Ld.  Raym.  Ex  parte  MiichoU,  ibid.   120.    Ex 

1M«.    Str.  867.    Ex  parte  J^fiiei,  parte  Groome,  ibid.  1 1 8.  Holland  ▼• 

7  ViQ.  72.    Ex  parte  King,  Daviee,  CaUiford,  2  Vem.  661. 
2M.     Studdy  Y.  Tingcombe,  5\t9.         •  ffombwell  v.  Laiw,    2   Sim. 

695.    Ex  parte  Murphf,  1   Scfa.  &  360. 

Ut  44.     Ex  parte  Mara,  8  Vea.         *  Ex  parte  Wtford,  1  Bro.  398. 
335.    Ex  parte  Aicock,  1  V.  &  B.         >  See  ante,  213. 
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her  life,  and  after  her  death,  then  to  |)ay  the  principal  sum 
to  the  children  of  the  marriage,  and  if  no  children,  then  to 
the  wife,  if  she  survived  her  husband ;  but  if  not,  then  to 
the  executors  of  the  husband ;  it  was  held  that  this  covenant 
constituted  a  debt  contracted  by  the  bankrupt,  payable  on  a 
contingency,  and  capable  of  valuation,  witliin  the  meaning  of 
the  above  section ;  and  that  the  trustees  were  therefore  en- 
titled to  prove  it  under  the  commission.^  But  where  the 
contingency  depended  upon  the  wife  not  living  separate  and 
apart  from  the  husband,  and  after  his  death,  upon  her  not 
marrying  again, — this  was  held  to  be  such  a  contingency  as 
.  was  incapable  of  valuation.^  Where,  however,  a  bankrupt, 
having  received  550Z.  with  his  wife  on  his  marriage,  ^ve  a 
bond  to  trustees,  conditioned  for  the  payment  of  1,100^  ^'  on 
receiving  notice  ftom  the  trustees ;"  it  was  held,  that  although 
no  notice  was  given  to  the  bankrupt  before  his  bankruptcy, 
this  was  nevertheless  a  contingent  debt  within  the  provisions 
of  the  56th  section.* 

Where  the  bankrupt  wrote  letters  to  his  intended  son-in- 
law,  promising  to  pay  au  annuity  to  his  daugliter  upon  her 
marriugc,  this  was  held  to  be  a  sufficient  agreement  to  entitle 
the  daughter  and  her  husband  to  prove  for  the  value  of  the 
aimuity.'*  No  debt,  however,  in  consideration  of  marriage  is 
proveaole,  without  some  memorandum  in  wilting.* 

Where  the  bond  or  covenant  to  secure  a  marriage  portion 
was  forfeited  or  broken  before  the  bankruptcy,  itcomd  always 
in  such  a  case  be  proved;  for,  by  the  breacliof  the  condition, 
the  penalty  or  sum  covenanted  to  be  paid  becomes  then  a 
legiu  debt.*^  And  though  the  iurears  of  interest,  in  the  pay- 
ment of  which  default  is  made,  are  accepted  after  the  for- 
feiture, it  is  not  such  a  waiver  of  the  forfeiture  as  to  prevent 
the  proof.'  In  every  case,  also,  where  there  was  a  remedy 
at  law  against  the  bankrupt  before  the  bankruptcy  upon  the 
obligation  he  had  entered  into,  the  debt  mignt  always  be 
proved;^  as  where  he  entered  into  a  bond  or  covenimt  to 
pay  or  invest  money  forthwith,  or  as  speedily  as  possible^ 
without  any  step  being  taken  by  the  other  party. 

'  Ex  parte  Tindal,  Mont.  375,  *  Ex  parte  Winchester,  Davies, 

462.  lDeac.&C.291.  8Bing;.402.  530.     lAtk.  116.    'Ex \Mttt Elder, 

•oyerruling  the  decision    of   Lord  2  Madd.  282.     Ex  parte  Rowlatt, 

Lyndhurtt  in  Ex  parte  fog-te,  Mont.  2  Rote,  41 C.      Ex  parte   Dicken^ 

AM.  422.  Buck.  115. 

.  2  ExparteDaw,Mont.298,121.  ?  1  Atk.  118. 

»  Ex  parte  Hooper,  3  D  &  C.  655.  «  Ex  parte  Smith,  C.  B.  L.  212. 

*  Ex  'parte  Sitger,  Mont.  100.  Ex  parte  Grainger,  10  Ves.  349. 

^  Ex  parte  Barter,  Mont.  135. 


Sect.  9.]  Of  the  Proof  of  DchU.  241 

SetiUnient  to  avoid  tJu  bankrupt  latvJ]  But  there  are  still 
some  cases  where  a  contingent  provision  in  a  marriage  settle- 
ment cannot  be  proved  under  a  fiat ; — as,  where  a  provision 
of  this  kind  is  made  of  the  hiidmnds  property y  and  is  ex- 
pressly contrived  for  the  purpose  of  avoiding  the  operation  of 
the  banki-upt  laws.  Thus,  if  a  bond  be  given  by  a  trader 
upon  his  marriage  to  trustees,  to  be  forfeited  upon  the  con- 
tingency of  his  becoming  imolvent,  or  a  banltrupty  such  a 
bond  cannot  be  proved, — on  the  principle,  that  it  would  be 
defeating  the  elFect  of  the  bankrupt  law,  and  would  be  a 
fraud  against  the  rest  of  the  creditors.^  80  a  settlement  by 
the  husband  (though  not  in  trade  at  the  time,  or  intending 
tlien  to  trade)  of  freehold  and  leasehold  estates,  to  the  use  of 
himself  for  life,  unless  he  should  embark  in  trade,  and  in  tha 
life  of  his  wife  become  bankrupt — and  from  his  decease  or 
bankruptcy,  then  to  secure  an  annuity  to  his  wife — was,  upon 
his  afterwards  engaging  in  trade  and  becoming  bankrupt, 
held  void  as  against  nis  creditors.- 

If,  however,  the  wife  brings  a  portion  to  the  husband, 
then  Iter  fortune,  or  a  proportionable  part  of  the  husbancrs 
property,  may  be  settlea  upon  the  husband  until  his  bank- 
ruptcy, and  then  to  her  separate  use,  or  to  the  use  of  the 
children  of  the  maniagej^  and  if,  in  such  a  case,  any  part  of 
the  wife's  fortune  has  been  lent  to  her  husband,  "the  debt 
may  be  proved**  under  a  fiat  against  him.  As,  where  in  ar- 
ticles for  the  settlement  of  10,000/.  (which  was  oidy  part  of 
the  wife's  fortune)  upon  the  husband  till  his  bankruptcy,  he 
covenanted  to  give  a  bond  for  5,000/.  upon  the  same  trusts,- 
— and  then  received  all  his  wife's  fortune,  without  making 
any  settlement  of  his  property  on  her, — ^proof  was  admitted 
uncler  his  bankruptcy,  not  only  for  the  10,000/.,  but  also  for 
the  5,000/.,  or  for  so  much  thereof  as  the  value  of  the  wife's 
property  received  by  the  husband  would  extend  to,  beyond 
the  sum  of  10,000/.*     So,  where  a  trader,  in  consideration  of 


1  Ex  parte  Hill,  C.  B.  C.  228.  proceeded  on  the  ground  of  the 

£x  parte  Matthews,  ibid.    Ex  parte  contingency,  or  the  fraud ;    most 

Bermet,     ibid.     229.        Ex    parte  probably,however,on  both  grounds. 

Cooke,    8    Ves.    353.      Ex    parte  '  Higinbotkam  v.  Holme,  l^jVes. 

Hermatj,  1  Sch.  &  Lef.  46.  Ex  parte  88. 

Oxleif,  1   Ball.  &  B.  2.S7.     H^ise't  '  Ex  parte  Brenchley,  2  G.  &  J. 

Case,  Ca.  temp.  King,  46.  Ex  parte  174. 

Murphy,  1  Sch.  &  Lef.  44.    In  the  "*  Lockycr  v.  Savage,  2  Str.  947. 

three  first  of  these  cases,  the  rea-  Ex  parte  Broume,  C.  B.  L.  215. 

aons  for  the  judgment  of  the  court  Stretton  v.  Half,  2  Broi  490.    Ejc 

are  not  noticed  by  Mr.  Cooke ;  it  parte  Hinton,  14  Ves.  598. 

is  uncertain,  therefore,  whether  it  *  Ex  parte  CooA^,  8  Ves.  353. 

VOL.  I.  M 
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his  wife's  fortune,  conveyed  his  house  to  trustees,  to  his  own 
use  till  death  or  bankruptcy, — and  then,  in  either  event,  in 
trust  to  raise  1,000/.  for  her  separate  use ;  it  was  held  to  be  a 
feu'  and  valid  settlement  (in  the  nature  of  a  mortage)  to 
secure  the  wife's  fortune.^  So,  where  a  trader,  on  his  mar- 
riage, in  consideration  of  150/.  received  from  his  wife,  con- 
tracted to  pay,  when  required,  to  trustees,  a  certain  sum,  the 
interest  of  which  was  to  be  paid  to  himself  for  life,  or  till  his 
bankruptcy,  and  then  to  his  wife,  and  after  payment  had 
been  requested  by  the  trustees,  he  became  banlmipt,  without 
having  made  any  payment ;  it  was  held  that  the  whole  sum 
was  provable,  and  the  dividends  applicable,  1st,  to  raise  the 
150/.,  the  interest  of  which  was  to  be  applied  to  the  wife ; 
and  that  the  interest  on  any  ftirther  sum  was  to  be  paid  to 
the  assignees  for  the  life  of  the  bankrupt,  and  afterwards 
according  to  the  trusts  of  the  settlement.*  In  one  case  also, 
where  the  intention  of  the  parties  was,  that  a  bond  by  the 
husband  to  tnu^tees  for  his  wife's  fortune  should  be  prove- 
able  in  the  event  of  his  bankniptcy, — ^and  it  appeared  that, 
through  some  mistake,  it  was  omitted  to  be  so  provided  in 
the  marriage  settlement;  the  bond  was  ])ermitted  to  be 
proved  under  the  commission.^ 

But  in  every  case,  where  such  a  settlement  is  made  in 
consideration  of  the  f fife's  fortmie,  the  pi-oof  of  the  trustees 
will  be  limited  to  the  amount  of  what  the  husband  hos  ac- 
tually received  of  her  fortune.**  For,  where  a  trader  on  IiLh 
marnage  received  a  jwrtion  of  600/.  with  his  wife,  and  in 
consideration  thereof,  and  of  the  marriage,  gave  a  bond  for 
1,000/.  to  a  trustee,  payable  in  six  months,  the  interest  to 
himself  for  life  if  he  should  continue  solvent — ^but,  in  case  of 
his  death  or  insolvency,  the  interest  to  his  wife  for  her  hfe, 
and  the  principal  among  the  children  of  the  marriage, — Lord 
Redesdale  only  allowed  proof  to  be  made  for  the  000/.,  and 
refused  to  permit  the  remaining  400/.  to  be  proved— that 
being  the  property  of  the  husband,  and  the  settlement  of  it 
therefore  fraudulent,  according  to  the  authority  of  all  the 
cases.^  So,  where  by  settlement  previous  to  the  marriage  of 
the  bankrupt,  6,000/.  stock  (half  of  which  was  the  fortune  of 
the  wife)  was  assigned  to  trustees,  in  trust  to  pay  the  divi- 
dends  to  the  bankrupt  for  Hfe,  or  until  he  should  become 

*  Higginsony.KOly,  1  Ball  St  B.         <  Ex  parte  Vmtnf,  Buck.    179. 
252.  3  Madd.  124.    Lester  v.  OurUmd, 

*  Ex  parte  Shute,  1  Mont.  &  B.     Mont.  471. 

at)5.  3  D.  k  C.  1.  And  see  Ex  *  In  re  Meaghan,  I  Sch.  &  Lef. 
parte  n  right,  2  Dea.  55 1 .  1 79. 

'  *  Ex  parte  remer,  ibid.  260, 
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bankrapt — end  after  his  death  or  bankruptcj^  then  to  pay 
the  same  to  the  wife ;  and  the  trustees  were  thereby  directed 
also  to  stand  possessed  of  a  bond  for  2,000/.  (ffiven  by  the 
hankmpt  to  the  trustees)  in  trust,  if  there  should  be  no  issue 
of  the  maniage  after  the  death  of  the  bankrupt,  to  pay  the 
interest  thereof  to  the  wife  for  life,  fty  way  qfinerense  to  the 
provision  before  made  for  her — and  in  case  of  issue  living  at 
the  death  of  the  bankrupt,  the  bond  was  to  be  delivered  up 
to  be  cancelled ;  and  the  wife  was  living  at  the  time  of  the 
bankruptcy,  and  there  was  no  issue;  liord  Eldon,  under 
these  circumstances,  held  that  the  bond  was  not  proveable 
mider  the  commission.^  And  in  another  case,  where  the 
husband  covenanted,  in  consideration  of  certain  contingent 
interests  of  the  wife  being  conveyed  to  him,  that  his  execu- 
tors should,  six  months  aft;er  his  death,  pay  3,000/.  to  trus- 
tees^— ^it  was  held,  that  they  could  only  prove  to  the  amount 
of  what  the  husband's  contmgent  interest  in  the  wife's  pro- 
perty sold  for  under  his  banlmiptcy.^ 

In  some  cases,  the  trustees  will  not  be  permitted  to  prove 
for  the  whole  amount  even  of  the  wife's  property,  whether 
received  by  the  husband  or  not,  if  any  part  of  such  property 
does  not  come  within  the  terms  of  the  settlement,  llius, 
where  the  husband  gave  a  bond  to  a  trustee  to  enable  him, 
in  case  of  bankruptcy,  to  come  in  as  a  creditor,  as  well  for 
the  sum  of  500/.,  as  for  so  much  beyond  that  sum  as  could 
be  ascertained  to  be  the  distributive  share  of  the  wife  in  h^' 
fathej^s  property, — and  the  wife  was  entitled  (besides  this 
500/.)  to  a  le^cy  of  80/.  under  the  will  of  her  brother,  which 
was  received  oy  the  husband, — Lord  Eldon  allowed  the  trus- 
tee only  to  prove  for  the  500/.^  and  ordered  the  claim  for  the 
802.  to  he  struck  out^ 

Where  the  husband  makes  h  false  representation  at  the 
time  of  his  maniage  of  the  amount  of  his  ajm  property,  and 
covenants  with  trustees  to  settle  estates  or  money  upon  his 
wife,  which  he  is  not  entitled  to  or  does  not  possess,  and  the 
marriare  takes  effect  upon  the  faith  of  such  representation, — ' 
then  the  trustees,  in  order  that  the  wife  may  not  be  left 
whoUy  destitute  by  such  a  fraud,  will  be  permitted  to  prove 
for  the  amount  of  the  sum  which  was  so  covenanted  to  be 
settled.  As  wherSy  by  a  settlement  made  before  marriage,  it 
was  recited  that  the  intended  husband  had  1,000Z.  and  up- 
wards employed  in  his  trade,  and  it  was  agreed  that  500/. 

1  EsiHater((U|/V,I  G.fcJ.  no.  ^  fix   parte   Hodgson,    19   Yes. 

'  Ex  pute  roung,  3  Mtdd.  124.     206. 
Bnck.  179. 
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part  thereof  should  be  vested  in  trustees,  upon  trust  for  the 
separate  use  of  the  wife  for  life,  and  after  her  death,  then 
for  the  husband  and  the  children  of  the  marriage, — ^and  it 
appeared  that  the  representation  in  the  settlement  was  un- 
founded, and  the  money  was  never  paid, — and  the  husband 
became  a  bankrupt,  and  died,  leaving  his  widow  surviving, 
but  no  children ; — ^upon  a  petition  by  the  trustees  to  prove 
for  the  500Z.,  Lord  Eldon  said,  that  on  the  authority  of  the 
case  of  Mont^fiori  v.  MonUfjori}-  and  many  others,  the  hus- 
band was  bound  to  make  good  the  representation  in  his  mar- 
riage settlement;  and  he  made  an  order,  permitting  the 
trustees  to  prove,  and  directing  it  to  be  recited  in  the  order, 
that  it  appeared  that  the  representation  in  the  marriage  set- 
tlement yfv^  false  at  the  time  it  was  made,  and  that  the  mar- 
riage was  bad  upon  the  faith  of  that  representation.^  So, 
where  by  settlement  previous  to  the  marriage  the  husband 
covenanted,  in  consiaeration  of  the  marriage,  to  transfer  im- 
mediately afterwards,  or  whenever  request^  by  the  trustees, 
2,000Z.  stock  (which  was  falsely  all^^  to  be  standing  in 
his  name)  into  the  names  of  the  trustees,  upon  the  trusts  of 
the  settlement;  and  the  trustees  frequently  after  the  mar- 
riage reouested  the  husband  to  transfer  the  stock,  which  he 
repeatedly  promised  to  do,  but  never  did,  and  became  bank- 
rupt; the  trustees  were  in  this  case  permitted  to  prove  the 
value  of  the  2,000Z.  stock,  upon  filing  a  pre\dous  affidavit  as 
to  the  time  at  which  the  request  was  made,  with  reference 
to  the  then  price  of  stock,  w^hich  the  commissioners  were  di- 
rected to  ascertain.'  Where  the  trustees  lend  the  wife's 
money  to  the  husband  with  her  consent,  they  cannot  prove 
for  the  interest  of  the  money,  but  only  for  the  principal ;  she 
having  been  supported  by  th6  husband  since  the  marriage.* 

Whenever  the  bond,  or  covenant,  is  for  the  investment  of 
money  or  transfer  of  stock,  upon  request^  the  specific  time  of 
the  request  should  be  correctly  ascertained ;  for  the  amount 
of  the  proof  will  be  regulated  by  the  price  of  the  stock  at 
the  time  the  request  was  made.^  If  the  request  has  not  been 
made  before  the  bankruptcy,  the  amount  of  proof  will  then, 
perhaps,  depend  upon  the  price  of  the  stock  on  the  day  of 
fiat.6 

And  in  all  these  cases — ^whether  the  sum  permitted  to  be 

»  I  Bl.  363.  «  Ibid.  Ex  parte  Mace,  8  Ve«. 

^  Ex  parte  Gardner,  11  Ves.  40.  335. 

>  Ex  parte   Campbell,  16  Vet.         "  Ex  parte  I>ay,  7  Ves.  303.    Ex 

144.  parte  Leigh,  1  Mont.  Dig.  229. 
*  Exparte  Qreen  2  D.&C.  113. 
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proved  is  the  originnl  property  either  of  the  husband;  or  of 
the  wife — if  the  husband  is  entitled  to  the  interest  for  life, 
or  to  a  subsequent  contingent  interest,  the  court  will  order 
the  dividends  on  the  sum  proved  to  accumulate  as  a  fund, 
the  interest  of  which  fiind  the  assignees  will  be  permitted 
to  receive,  if  the  bankrupt  is  entitled  to  a  life-interest  in 
the  property, — ^the  fund  itself  being  kept  together,  to  await 
any  future  contingency  declared  by  the  marriage  settlement. 
Wnen  that  contingency  takes  place,  it  will  then  either  be 
applied  to  the  purposes  of  the  trust,  or  be  distributed  amongst 
the  creditors  of  the  bankrupt,  as  the  circumstances  of  the 
case  may  be.*  Therefore,  wnere  a  bankrupt,  in  consideration 
of  his  wife's  fortune,  gave  a  bond  to  trustees  to  pay  them 
30002.,  the  interest  ot  which  the  bankrupt,  by  the  terms  of 
the  marriage  settlement,  was  entitled  to  during  his  life,  and 
after  his  death  the  principal  was  to  go  to  his  wife ;  and  the 
bfuikrapt  made  detault  in  payment  of  the  money ;  it  was 
held  that  the  trustees  mi^ht  prove  for  the  3000/.,  and  that 
the  interest  upon  the  dividends  received  under  such  proof, 
should  accumulate  until  the  30002.  was  realized ;  after  which, 
and  not  before,  the  interest  mi^ht  be  paid  to  the  assignees 
for  the  beneiit  of  the  creditors.^ 


Section  X. 

Creditors  of  a  Bankrupt  Executor ,  or  Trustee^  and  herein  of 
tlte  Executors  of  a  Creditor. 

Where  an  executor  or  trustee  becomes  bankrupt, — ^as  he 
acts  in  outer  droit,  his  bankruptcy  does  not  take  away  his 
rights  as  executor,  or  trustee ;  and  whatever  property  he 
may  possess  in  either  capacity,  which  can  be  distinguished 
firom  nis  own,  is  not  affected  by  any  claim  of  his  *  assignees, 
who  are  boimd  to  account  for  it,  and  deliver  it  up  to  the 
persons  reidly  entitled  to  it.  And  in  such  a  case,  it  is 
specially  provided  by  the  6  Geo.  4,  c.  16,  s.  79,^  that  where 
the  bazucrupt,  as  trustee,  is  possessed  of  any  real  or  personal 

1  Hotiand  v.  CalUford,  2  Vera.  ^  Betmet  v.  Davies,  2  P.  Wmt. 

662.  Ex  parte  Oroome,  1  Atk.  117.  318.  Rexy.Eggington,  1  T.R.  370. 

lit  ^nte  Smith,  C,  B.  L.  212.   Ex  Howard  y.  Jemmett,3  Burr.  1369. 

pBxte  Miiford,  1  Bro.  399.Stratton  Ex  parte  BUia,    I  Atk.  101.    Ex 

▼.  Hate,  2  Bro.  489.  parte  UkweUyn,  1  C.  B.  L.  137. 

^  Ex  parte  Turpin,   I  D.  &  C.  ^  Ex  parte  Saundert,  2  G.  &  J. 

120.  Mont.  443.  And  see  Ex  parte  132. 
Saunders,  3  D.  Sk  C.  568.  Ex  parte 
King,  1  Dea.  143. 
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estate;  or  has  any  stock  standing  in  his  name^  as  trustee, 
either  alone  or  jointly^  the  lord  chancellor  may  order  the 
assignees,  and  all  persons  whose  act  or  consent  is  necessary, 
to  convey  or  transfer  such  estate  or  stock,  to  such  persons  as 
he  shall  think  fit,  upon  the  same  trusts  as  it  was  subject  to 
before  the  bankruptcy :  where  the  trust  property  is,  under 
this  section,  ordered  to  be  conveyed  to  a  new  trustee,  there 
is  no  necessity  for  the  assignees  to  join  in  the  conveyance.^ 
And  the  court  may  order  trust  prop^ty  to  be  conveyed,  either 
to  one  or  mare  trustees,  in  the  room  oi  a  bankrupt  trustee.^ 

The  usual  practice  was  to  refer  it  to  the  master,  to  approve 
of  a  proper  trustee  in  the  room  of  the  bankrupt.  But,  as 
that  is  attended  with  expense,  when  the  property  is  small, 
the  order  will  be  made  without  a  reference.^  On  the  appli-* 
cation  of  the  cestui  que  trusty^  and  an  affidavit  of  the  fitness 
of  the  proposed  trustee,^  where  one  person  is  solely  entitled 
to  all  tne  trust  estate,  the  court  will  m  that  case  order  the 
bankrupt  to  transfer  and  deliver  it  to  such  person,  without 
appointing  a  new  trustee.^ 

rhe  appointment  of  a  new  trustee,  in  the  room  of  a  bank* 
nipt  trustee,  is  ouite  a  matter  of  course,  if  uiged  by  the 
paities  beneficially  interested;^  and  this  although  he  has 
obtained  his  certihcate,  and  the  trust  property  is  in  the  hands 
of  a  receiver.®  But  all  the  parties  interested  in  the  trust 
fiinds,  must  have  notice  of  the  application,  and  although  one 
resides  out  of  the  jurisdiction,  notice  must  nevertheless  be 
given  to  such  party.® 

But  where  me  testator's  property  cannot  be  distinguished 
from  the  general  mass  of  property  in  the  possession  of  the 
bankrupt,  or  when  the  bankrupt  has  been  guilty  of  a  breach 
of  trust  in  applying  trust  property  to  his  own  use,  proof 
must  then  be  made  for  the  amount  due  to  the  testator^s 
estate,  in  such  manner  as  shall  be  directed  by  the  court  of 
review. 

As  to  bankrupt  proving  against  his  own  estate,]  Fonnerly, 
the  commissioners  in  such  a  case  frequently  admitted  tine 
bankrupt  to  prove  against  his  own  estate,  without  obtaining 

*  £x  parte  Painter,  2  D.  &  C.  ^  £x  parte  Bev^ridge.  4  D.  &  C. 
^4.  455.  Ex  parte  Palmer,  4  Dea.  177. 

-  Ex  parte  WUkinton,  2  Dea.  151 .         ^  Ex  parte  Hancox,  Mont.  247. 

^  Ex  parte  Inkenok,  2  G.  &  J.         ^  Yx  parte  Smith,  4  Dea.  214. 
280.  Ex  parte  Bt^ery,  2  D.  &  C.         ^  Bainhrigge  t.  Btotr,    1  Beav. 

576.  Ex  parte  Stubhi,  2  M.  D.  &  D.  495. 
570.  ^  Ex  parte  Hardnum,  3  M.  D.  & 

*  Re  Remington,  3  D.  &  C.  24.  D.  559. 
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previoualy  any  order  of  the  chancellor ;  but,  as  this^  intro- 
duced into  his  character  the  double  and  inconsistent  relation 
of  debtor  and  creditor,  and  as  the  commissioners  had  no 
power,  like  the  chancellor,  to  annex  a  condition  to  the  proof, 
that  the  funds  should  not  come  into  tlie  hands  of  the  oank- 
nipt, — ^Lord  Eldon  very  strongly  discountenanced  proof 
being  admitted  under  these  cu-cumstances,  on  the  mere 
authority  of  the  commissioners.^  And,  in  a  subsequent  cose, 
where  the  bankrupt,  who  was  executor  of  one  of  his  creditors^ 
proved  the  debt  under  his  own  commission,  without  previously 
obtaining  the  order  of  the  lord  chancellor,  and  upon  that 
proof  signed  and  carried  his  certificate, — Lord  Eldon  ordered 
the  proof  to  be  expunged,  and  sent  the  certificate  back  to 
the  commissioners.^  It  is  therefore  now  settled,  that  a  bank- 
rupt executor  is  not  entitled  to  prove  under  his  own  fiat, 
without  the  special  order  of  the  court.  And  the  court, 
moreover,  will  not  make  such  an  order,  except  in  a  case 
perfectly  harmless,  nor  without  special  directions  that  the 
dividends  shall  not  be  received  by  uie  bankrupt^  But  where 
one  of  several  executors  becomes  bankrupt,  the  others  may 
prove  against  his  estate,**  without  any  order  for  that  purpose  ;* 
though  tliis  is  otherwise  in  the  case  of  trustees,^ 

Where  the  bankrupt  has  been  guilty  of  a  breach  of  trust, 
or  has  committed  a  deva$tavity  the  court  will  not  permit 
him  to  prove  at  all,  but  will  order  one  of  the  legatees,  or 
other  persons  interested  in  the  property  of  the  testator,  to 
prove  on  behalf  of  himself  and  the  other  parties  interested.^ 
And  the  costs  of  the  assignees,  on  apetition  for  this  purpose, 
come  out  of  the  bankrupt  s  estate.^  Tnus,  where  two  executors 
sold  out  trust  money  in  the  funds,  for  the  benefit  of  one  of 
them  who  died  insolvent,  and  the  survivor  afterwards  became 
bankrupt, — ^it  was  held,  that  the  person  interested  in  the 
trost  fund  mi^ht  prove  against  the  estate  of  the  bankrupt 
the  amount  oi  the  stock  sold  out,  according  to  its  value  at 
the  time  of  the  bankruptcy.  The  funds  in  this  case  having 
risen  considerably  between  the  time  of  sale  and  the  date  of 
the  commission,  the  order  was  made  with  reference  to  the 
rale  in  equity,  that  where  a  trustee  has  made  use  of  the 

^  Ex  parte  Shaw,  1  G.  &  J.  127,         *  Kx  parte  Courtney,  4  D.  &  C. 

where  there  is  m  laminoos  jodg-  45<>. 

raent  of  Lord  Eldon'*  upon   this,         *  Ex  parte  PhiUipt,  2  Dea.  384. 
and  other  points.  '  £x  parte  Shake»hafi,  3   Bro. 

2  Ex  parte  Mankall,  1  G.  &  J.  197.  Ex  parte  Fairekild,  1  ^.  ft  J. 

163,  note.  221.  Ex  parte  Vme,  1  D.  tb  C.  357. 

>  Per  UMPd  Eldon,  1  G.  ft  J.  161.         ^  Ex  parte  Bridgman,  2  M.  D.  ft 

Ex  parte  Colman,  2  D.  ft  C.  .^)S4.  D.  692. 


4 


Ex  parte  JBrotm,  1  D.  &C.  118. 
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trust  fund,  Le  may  be  compelled  by  the  cestui  qtie  trusty 
either  to  replace  the  fund,  or  to  account  for  what  he  made 
of  it,  as  it  siiould  appear  most  for  the  benefit  of  the  cestui 
que  trust}  And  it  seems,  that  such  an  order  for  proof  may 
be  obtained  in  the  first  instance,  without  a  previous  apph- 
cation  ^  to  the  commissioner.  In  one  case,  where  the  property 
was  small,  a  creditor  of  the  testator  was  permitted  to  prove 
for  the  amount  of  such  part  of  the  testators  property,  as  had 
come  to  the  bankrupt's  nands.^ 

Where  an  executor,  who  was  directed  to  carry  on  his 
testator's  partnership  trade,  exceeded  his  authority,*  by  em- 
ploying the  assets  in  the  trade  to  an  extent  not  warranted  by 
the  win,  and  the  surviving  partner  and  the  executor  became 
bankrupt,  the  bankrupt  executor  in  this  case  was  allowed  to 
prove  tue  excess  of  the  assets  so  employed  under  a  joint  com- 
mission against  him  and  the  surviving  partner.^  But  if  an 
executor,  who  is  directed  to  carry  on  his  testator's  trade,  do 
not  go  beyond  his  authority,  then  the  assets  employed  by 
him  in  the  trade  can  never  be  proved  under  the  fiat,  for  they 
are  then  a  part  of  the  capital  of  the  trade  to  pay  its  debts; 
but  this  is  not  the  case,  where  he  commits  a  breach  of  trust, 
by  using  the  assets  to  an  extent  not  authorised  by  the 
will.  6 

Where  a  sum  was  paid  to  one  trustee  on  account  of  the 
trust  fund,  and  he  lent  it  to  the  other  trustee  upon  note, 
and  both  became  bankrupt,  proof  was  permitted  to  be  made 
for  the  amount  under  each  commission.^ 

But  where  by  an  anti-nuptial  settlement,  the  intended 
wife  assigned  a  debt  due  to  her  from  A.,  and  another  debt 
due  from  B.,  to  A.  and  B.,  upon  certain  trusts,  and  neither  of 
the  debts  was  invested  accordino^  to  the  trusts,  but  A.  and  B. 
continued  to  pay  interest  on  their  respective  debts  to  the 
cestui  que  trusts^  until  B.  became  bankrupt ;  it  was  held, 
the  proof  could  only  be  made  by  the  cestui  que  trusts  for  the 
amount  of  the  debt  due  from  B.^ 

Where  a  testator  indebted  on  bond  devised  his  real  estate 
to  the  bankrupt  and  two  otlier  trustees,  for  payment  of  his 
debts,  and  the  bond  creditor  brought  an  action  against  the 

1  Ex  parte  Shakesha/t,   3  Bro.  203,   421.  £x  parte  Qarland,    10 

197.    Ex  parte  Fcrirchild,  1  G.  &  J.  Ves.  110.  Contrik  Hankey  v  Ham- 

221.  Ex  parte  Qumer,  1  M.  D.  &  tnon,  ibid.  210. 

D.  497.  ^  Ibid  209. 

'  Ex  parte  Moody,     Ex    parte  ^  Keblev.  TKompton,  3  Bro.  112. 

Preiton,  2  Rose,  413.  '  Ex  parte   Woodward,  2   Dea. 

3  Ex  parte  Leeke,  2  Bro.  596.  401. 

^  Ex  jparte    Richardwn^    Buck. 
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trustees,  and  recovered  a  joint  judgment  against  them;  it 
was  lield,  that  he  could  not  prove  under  a  separate  com- 
mission against  the  bankrupt,  even  for  the  purpose  of  voting 
in  the  choice  of  assignees.* 

Where  infant  cestui  que  trusts  were  entitled  to  a  stmi  of 
stock  standing  in  the  names  of  trustees,  subject  to  a  life 
interest  in  their  mother,  and  to  a  power  of  appointment, 
which  had  not  been  exercised,  and  the  trustees,  m  violation 
of  the  trust,  sold  out  the  stock,  and  advanced  the  proceeds 
to  the  father  of  the  cestui  que  trusts ;  and  in  a  chancery 
suit  instituted  against  them  by  one  of  the  infants,  the  trustees 
were  ordered  to  pay  into  court  the  amount  which  they 
admitted  to  have  received  upon  such  sale,  and  they  after- 
wards became  insolvent,  and  one  became  bankrupt ;  it  was 
held,  that  the  cestui  que  trusts  were  not  entitled  to  an  order 
to  prove  against  the  estate  of  the  bankrupt,  either  for  the 
Tame  of  the  original  sum  of  stock,  or  for  the  sum  ordered 
to  be  paid  into  court,  but  only  to  an  order  to  go  in  and  make 
such  proof  as  they  could  establish ;  and  the  dividends  on 
the  proof  to  be  paid  into  court,^ 

In  another  case  of  this  kind,  before  any  order  had  been 
made  by  the  court  of  chancery,  the  cestui  que  trusts  were 
only  permitted  to  enter  a  claim  for  the  amount  due  to  them 
without  prgudice  to  the  chancery  suit  -,  and  all  dividends  in 
respect  of  the  claim  were  ordered  to  be  transferred  by  the  ac- 
countant in  bankruptcy  to  the  credit  of  the  bankrupt  and  of 
the  suit.3 

Where  a  cestui  que  trust  applies  for  the  removal  of  a 
bankrupt  trustee,  and  serves  the  bankrupt  with  the  petition, 
the  bftdaoipt  is  entitled  to  the  costs  of  his  appearance.* 

Where  a  party  obtains  the  possession  or,  and  exercises 
dominion  over  trust  property,  knowing  it  to  be  such,  he  is 
responsible  to  the  cestui  que  trusts,  in  the  same  manner  as  if 
he  nad  been  duly  appointed  trustee  ;  and  consequently,  the 
cestui  que  trusts  may  prove  for  the  amount,  without  being 
Iwrred  Dy  the  statute  of  limitations.* 

Where  a  trustee  himself  proves  under  a  fiat,  the  cestiii  qjie 
trust  should  join  in  the  proof;  but  if  there  is  any  difficulty 
in  obtaining  the  attendance  of  the  latter,  then  an  order  may 
be  obtained  for  the  trustee  to  prove  alone.^ 


»  Ex  parte  Peane,  2  D.&  C.451.         <  Ex  parte  fVhitley,  1  Dea.  478. 

2  Ex  parte  Cole$,  3  M.  D.  &  D.         »  Ex  parte  Gowert,  2  Dea.  207. 
327.  •  Ex  parte  Dubois,  1  Cox.  310. 

*'ex  parte  Stutehj,  I  M.  D.  8;  D.     Beardmore  v.  Cruttenden,  C.  B.      I . 
643  211.  Green,  149. 
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Where  a  conveyance  by  way  of  mortgage  is  made  to  a 
tinistee  for  tbe  mortmigee,  in  trust  to  sdl,  and  the  trustee 
becomes  banlarupt,  the  morgagor  should  join  in  the  application 
for  the  appointment  of  another  trustee.* 

In  some  cases  a  receiver  has  been  appointed,  on  petitioriy 
to  prove  what  is  due,  and  to  receive  tne  dividends  on  the 
proof.  2  But  where  the  testator's  property  is  considerable, 
or  it  is  necessary  to  take  an  account  of  the  assets,  Lord 
Thurlow  held,  tliat  the  creditors  of  the  testator  must  proceed 
hy  blUf  and  it  has  also  more  recently  been  decided  by  Lord 
illdon,  that  a  receiver  can  only  be  appointed  by  biUJ  When 
proof  is  thus  made  against  a  bankrupt  trustee,  the  court  has 
ueen  accustomed  to  direct,  for  tlie  security  of  the  parties 
interested,  that  the  dividends  shall  be  paid  into  the  bank  by 
the  assignees,  subject  to  further  orders.^  But  where  a  cestui 
que  tirust  is  entitled  absolutely  to  any  share  in  the  trust 
property,  and  has  attained  twenty-one,  the  assignees  in  that 
case,  will  be  ordered  to  pay  to  him  at  once  the  dividends 
payable  upon  his  proof.^ 

Legatees.]  If  a  legacy  be  given  to  a  legatee,  payable  at 
twentv-one,  or  marriage,  with  interest,  it  is  a  vestecl  legacy, 
and  the  legatee  may  prove  it  under  a  fiat,  against  the  exe- 
cutor 'y  or,  if  he  has  not  attained  twenty-one,  or  been  married, 
his  guardian,  upon  petition,  will  then  be  permitted  to  prove 
it.^  And  where  five  children  of  a  bankrupt  had  vested 
interests  under  a  will  (of  which  the  bankrupt  was  executor) 
in  certain  trust  funds  after  the  death  of  then*  mother,  subject 
to  a  power  of  appointment  to  be  exercised  by  their  father 
and  mother,  or  the  survivor  of  them,  and  the  oankrupt  had 
converted  the  trust  property  to  his  own  use, — ^it  was  held, 
that,  as  no  appointment  Iiad  been  made,  each  of  the  five 
children  was  entitled  to  prove  one  fiith  part  of  the  trust 
funds  against  the  estate  of  the  bankrupt,  notwithstanding 
their  father  (who  was  the  bankrupt)  and  their  mother  were 
both  still  alive.^ 

^  £x  parte  OrgiU,  2  Dea.  &  C.  parte  Shakeshafl,  Ex  parte  Moody, 

413.  Ex  parte  FairchUd,  tuprl,  1  G.  &  J. 

2  Ex  parte  Ellis,   1   Atk.    101.  167. 

Ex  parte  Llewellyn,  1  C.  B.  L.  137.  ^  Ex  parte  KettlmceU,  1  G.  &  J. 

^  Ex  parte  Leeke,  suprk.  323. 

*  Ex  parte  Tupper,  I  Rose.  179 ;  '  IValcott  v.  HaU,  2  Bro.  305; 

and  see  ex  parte  Markland,  2  P.  and  tee  ex  parte  Hudton,  2  M.  D. 

Wms.  546.     Ex  parte    Whitfitld,  &D.  177. 

2  Atk.  315.  8  Ex  parte  Beilby,  I  G.  &  J.  167. 

^  Ex  parte    Leeke,   suprL    Ex 
parte  Brookes,  C.  B.  L.  136.    Ex 
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And  where  a  legpacrjr  of  stock  was  bequeathed  to  the 
separate  use  of  the  bankrupt's  wife,  she  was  permitted,  on  a 
petition  hy  her  next  friend,  to  prove  the  value  of  the  stock 
which  had  been  transferred  into  the  name  of  her  husband, 
and  sold  out  by  him  before  his  bankruptcy,  and  a  trustee 
was.  appointed  to  receive  the  dividends.  ^ 
.  If  the  bankrupt,  besides  being  executor,  is  beneficially 
entitled  to  any  part  of  the  testator's  property,  his  interest, 
of  course,  passes  to  the  assignees;  and  the  lord  chancellor 
will,  if  necessary,  let  the  assi^ees  sue  in  the  bankrupt's 
name,  in  order  to  get  in  the  efiects.^  And  though  the  ex^i 
ecutor  had  committed  a  decagtamt,  who  was  entitled  in  his 
own  right  to  a  specific  legacy,  which  was  sold  by  his 
assignees, — ^it  was  held,  that  the  produce  of  such  sale  in 
their  hands  was  not  liable  to  make  good  the  devastavit ;  but 
that  the  parties  beneficially  entitled  must  prove  to  the  amount 
of  the  devastavit.^ 

But  where  a  bankrupt,  being  residuaiy  legatee  and  executor 
under  a  will  had  not  invested  a  legacy  pursuant  to  the  trusts 
of  the  will,  and  was  permitted  to  prove  against  his  own 
estate,  for  a  sum  much  larger  than  tlie  amount  of  the  legacy, 
in  respect  of  a  derMutavit  which  he  had  committed ;  it  was 
held  that  the  legatee  was  entitled  to  be  'paid  in  fiill  the 
amount  of  the  legacy  out  of  the  dividends  on  the  profit,  and 
that  the  remainder  only  of  the  dividends  belonged  to  the 
assimees.** 

Where  an  executor  commits  a  devastavit,  interest  at  51. 

r  cent,  is  to  be  added  to  the  principal  sum  proveable  against 
lis  estate.* 

Where  the  co-executors  of  a  bankrupt  executor  paid  the 
amount  of  the  sum  proved  against  his  estate,  in  discharge  of 
their  own  liability,  they  are  entitled  to  the  benefit  of  the 
proofs 

If  an  executrix  marries,  and  her  husband  becomes  bank- 
rupt, having  previously  admitted  assets,  in  answer  to  a  bill 
filed  against  them,  the  assets  in  this  case  become  a  debt  of 
the  husband,  and  may  be  proved  under  his  fiat.^ 

Costs  of  suit  incurred  by  a  bankrupt  executor  in  an 
action  which  is  brought  against  him  after  the  issuing  of  the 

^  Ex  pwte  fVellt,  2  M.  D.  &  D.  *  fix  parte  Turner^  2  M.  D.  ft  D. 

o04.  613. 

3  Ex  parte    Butler,    Amb.    74.  '^  Bick  v.  MoUff,  2  Uj\.  SlK.  312, 

Bedford  v.  H'oodham,  4  Vei.  40.  ^  Lincoln  v.  Wn^kt,  4  Bear.  427^ 

'  Geary  v.  Beaumtmt,  3  Meriv.  ^  i  scfa.  &  Lef.  113 
431, 
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fiat;  although  he  pleads  a  false  plea,  are  not  proveable  tinder 
the  fiat.^ 

JExecutors  of  a  creditor.]  If  a  creditor  of  the  bankrupt  is 
dead,  the  proper  person  to  prove  is,  of  course,  the  creditor's 
executor  or  administrator.  And  where  a  debt  was  forgiven 
the  bankrupt  by  a  testator,  upon  condition  that  the  bankrupt 
should  pay  an  annuity  to  his  sister,  but  if  he  &iled  in  doin^ 
so,  the  executrix  was  to  call  in  the  whole  debt, — and  de£Eiult 
was  made  by  the  bankrupt  in  the  payment  of  the  annuity, — 
the  executrix  was  permitted  in  this  case  to  prove  the  debt.* 
And  where  the  bankrupt,  and  another  person  who  was  solvent, 
were  joint  executors  of  the  creditor,  Lord  Thurlow  permitted 
the  solvent  executor  to  prove  the  debt  under  the  commission, 
notwithstanding  a  pendmg  suit  in  the  ecclesiastical  court  as 
to  the  executorship :  but  the  dividends  were  ordered  to  be 
paid  into  the  bank,  pending  the  contest  in  the  ecclesiastical 
court.3 

Where  an  assignee  becomes  bankrupt,  with  monies  in  his 
hands,  his  estate  will  not  be  entitlea  to  any  dividends  on 
the  proof  made  by  him  under  the  estate  of  which  he  was 
assignee,  until  full  reimbursement  is  made  to  the  last  men- 
tioned estate  of  the  money,  which  he  had  in  his  hands  at  the 
time  of  his  bankruptcy.* 


Section  XL 

Creditors  by  Annuities, 

The  orinnal  cases  in  bankruptcy,  as  to  the  proof  of  an- 
nuity bonds  forfeited  before  the  bankruptcy  of  the  grantor 
of  tne  annuity,  considered  the  penalty  of  the  bond  as  the 
debt, — ^not  indeed  as  wholly  receivable  by  the  obligee,  but 
to  stand  as  a  security  for  the  payment  of  the  annuity ;  and 
Lord  Hardwicke's  first  rule  was,  if  there  were  sufficient  as- 
sets, merely  to  order  the  annuity  to  be  paid  half  yearly, 
down  to  the  death  of  the  annuitant.  But  this  mode  of  pro- 
ceeding was  afterwards  altered^  by  him,  for  the  better 
convenience  of  distribution.  For,  if  the  annuity  was  to  be 
i^eceived  from  time  to  time  as  an  accruing  debt  on  the  estate, 

^  Howard  v.  Jemmet,  3    Burr.  '  Ex  parte  John  Shakeskqft.    3 

1368.  Bro.  196. 

^  Ex  parte  Englith,  2  Bro.  609 ;  *  Ex  parte  Bignoldt  2  Mad.  470. 

and  see  ex  parte  Bridges,  4  Madd.  *  Per  Lord  Eldon,  19  Ves.  245* 
269.  ante. 
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that  would  tend  to  moke  the  division  of  the  estate  perpetual; 
and  there  coold,  at  all  events,  be  no  final  division  during  the 
annuitant's  life.  To  avoid,  therefore,  this  inconvenience,  and 
in  order  to  attain  a  dividend  at  a  certain  time,  the  courts 
afterwards  allowed  a  value  to  be  set  on  the  annuity,^  and 
the  annuitant  to  come  in  as  a  creditor  for  that  value  under 
the  commission.  There  was  also  a  distinction  made  before 
the  49  G.  3,  c.  121,  s.  17,  (which  was  the  first  act  that 
authorised  direct  proof  of  annuities  eo  nomine)  between  a 
covenant,  and  a  Hond,  for  the  payment  of  an  annuity:  in 
the  first  case  the  arrears  only  of  the  annuity  could  be  proved, 
—in  the  la^  if  the  bond  was  forfeited  brfore  the  bank- 
ruptcy, then  the  value  of  the  annuity,  as  well  as  the  arrears, 
was  proveable.^  And  this  rule  of  setting  a  value  on  the 
annmty  was  confined  to  cases  where  the  annuity  was 
secured  by  some  instrument  with  a  penalty,  which  had  be- 
come  forfeited  before  the  bankruptcy  of  the  grantor,  by  his 
permitting  the  annuity  to  become  in  arrear  and  impaid.^ 
For  where  there  were  no  arrears  due  at  the  time  of  the 
bankruptcy,  it  was  considered  in  some  cases,  that  there  was 
no  debt  then  due  at  law,  but  a  mere  contingency  as  to  the 
penalty  becoming  a  debt  infitturOy  by  the  subsequent  non- 
payment of  the  annuity.*^  If  a  forfeiture,  however,  had  once 
Happened,  the  receiving  payment  afterwards  of  the  arrears 
was  held  not  to  be  such  a  waiver  of  the  forfeiture,  as  to  take 
the  case  out  of  the  general  rule.^ 

Ascertaining  tlie  value.'\  The  6  Geo.  4,  c.  16,  adopts  a 
shnilar  provison  for  the  proof  of  annuities,  as  was  introduced 
by  the  49  Geo.  3,  c.  121,  s.  17,  with  additional  directions  as 
the  mode  of  calculating  the  value.  Thus,  by  sect.  64,  it  is 
enacted,  that  by  whatever  assurance  the  annuity  is  secured, 
and  whether  there  are,  or  are  not,  any  arrears  due  at  the 
time  of  the  bankruptcy,  the  annuity  creditor  may  prove  for 
the  value  of  the  annuity ;  which  value  the  commissioners 
are  to  ascertain,  with  regard  to  the  original  price  given 

'  Ex  parte  Jrtis,  2  Ves.  489.  and  yet  the  bond  was  held  prove- 

^  Coiteral  v.  Kooke,  Doug.  97.  able  under  the  7  G.  1,  c.  31,  as 

'  Ex  parte  Le  Compte,   1  Atk.  being  for  a  debt  payable  at  a  future 

251.    Ex  parte  Beltan,  Ibid.    £z  day.     See   also  Brooks  v.  Lkyd, 

parte  Burrow,    I    Bro.    268.    £x  1  T.  R,  17,  which  was  the  case  of 

parte  Rowlatt,  2  Rose,  416;  and  a  bond  payable  by  instalments,  and 

see  CuUen,  92.  which  was  held  proTable  for  the 

*  Perkins  v.   Kempland,  2    Bl.  same  reason,  though  there  was  no 

1106;  but  see  Pattison  y.  Bcmkes,  default  before  the  bankruptcy. 

Cowp.  540,  where  there  was  no  *  JiyiUe  v.   fVilkes,  Doug.  519. 

forfeiture  before  the  bankruptcy,  2  Bl.  1108. 
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for  the  annuity^  deducting  therefirom  sucli  diminution  in  the 
value,  88  shall  have  been  caused  by  the  lapse  of  time,  since 
the  grant  of  the  annuity  to  the  dote  of  the  commission. 

This  mode  of  ascertaining  the  value  is  consistent  with 
the  rule  laid  down  previously  by  Lord  Eldon,  who  held, 
that,  if  there  were  not  any  special  circumstances,  the  com- 
missioners should  ascertain  the  value  upon  the  basis  of  the 
original  sum  paid,  qualified  by  the  time  of  enjoyment.^  And 
the  state  of  tne  money  mailcet  is  not  a  circumstance  which 
can  affect  this  inile.^  Under  some  circumstances,  however, 
the  rule,  if  strictly  followed,  might  be  productive  of  injustioe. 
As,  where  a  person  in  a  bad  state  of  health,  which  is  Jmown 
to  the  grantor,  purchases  an  annuity  of  him  fer  a  sum  less 
than  the  usual  market  price,  and  soon  afterwards  recovers, 
whereby  the  value  of  the  annuity  is,  of  course,  considerably 
improved ; — ^in  this  case,  as  the  probability  was  (when  the 
annuity  was  granted)  that  the  purchase  would  turn  out  to 
the  disadvantage  of  the  annuitant,  it  seems  but  just,  that  he 
should  be  allowed  the  benefit  of  his  restoration  to  health 
having  operated  in  his  &vour.^  And,  indeed,  in  such  a  case 
before  the  new  statute,  Lord  Eldon  permitted  proof  to  be 
made,  upon  a  calculation  with  reference  to  the  age  and 
improvea  health  of  the  annuitant,  notwithstanding  the  value 
so  ascertained  exceeded  the  price  originally  given  for  the 


annuity,  and  the  srantee  had  enjoyed  the  annuity  for  the 
space  of  two  years.^  Sir  J.  Leach,  however,  in  a  subsequent 
case  decided,  that  the  commissioners  are  now  precluded  by 
the  above  section  of  the  statute,  from  taking  into  con- 
sideration the  altered  state  of  the  health  of  the  annuitant; 
and  that,  where  the  consideration  for  the  annuity  is  not 
money,  but  property,  the  price  paid  by  the  grantee  for  that 
property  is  not  the  criterion  of  value,  if  such  value  be  altered 
oy  accidental  drcun^stanc^^  In  a  case  of  a  peculiar  kind 
which  came  before  Lord  Thurlow,  he  permitted  the  whole 
penalty  of  the  annuity  bond  to  be  proved  without  regard  to 
the  time  of  enjoyment,  and  without  any  deduction  of  the 
payment  of  the  annuity.^ 

An  annuity  granted  for  a  term  of  years,  the  consideration 

^  Ex  parte  fVhiiehead,    19  Ves.  would  not  have  granted  so  laige  an 

557.    2  Rose,  358.    1  Meriv.  10,  annuity,  for  so  low  a  price,  unlesi 

127  ;  and  see  1  Atk.  251.  he  had  reckoned  upon  the  annai- 

3  Ex  parte  fVebb,  2  G.  &  J.  29.  tant's  bad  state  of  health. 

3  Ex  parte  Thistlewood,  1  Rose,         *  Ibid. 
290.     19  Ves.  236.    It  may  bear-         *  Ex  parte /5i»Aer,  2  G.  «fc  J.  102. 
gued,  however,  on  the  other  side         ^  Ex  parte  EnglUh,  2  Bro.  609. 
of  the  question,  that  the  grantor 
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for  which  was  the  goodwill  of  a  business,  may  be  ordered 
to  be  valued,  according  to  the  directions  of  the  6  Geo.  4, 
c.  16,  s.  64 ;  the  price  given  for  the  annuity  being  in  £act 
the  value  of  the  goodwul  of  the  business.^ 

If  the  valuation  of  an  annuity  by  the  commissioners  is 
not  satisfactory,  the  court  may  determine  the  value  on  affi- 
davits, or  direct  an  issue.^  Where  the  bankrupt  granted  an 
annuity  of  42Z.,  in  consideration  of  400Z.,  ana  received  the 
whole  of  the  consideration  money,  through  the  medium  of 
the  attorney  employed  by  him  in  the  transaction ;  and  half 
an  hour  afterwards,  at  a  different  place,  he  repaid  lOOZ.  of 
this  same  to  the  attorney,  in  discnarge  of  a  debt;  it  was 
held  that  this  was  not  a  return,  or  retainer,  of  part  of  the 
consideration  money,  within  the  provisions  of  tne  annuity 
act,  and  that  the  value  of  the  annuity  was  provable  under 
the  fiat.^  And  where  the  Bankrupt  had  acknowledged  to 
have  received  the  considei*ation  money  in  the  annuity  deed, 
and  admitted  the  same  sum,  also,  to  be  due  from  him  in  an 
account  between  him  and  the  annuity  creditor,  and  the  an- 
nuity was  paid  by  him  for  ten  years,  without  any  impeach- 
ment of  the  consideration,  the  court  would  not  reject  the 
right  of  the  creditor  to  prove  for  the  value,  because  the 
bankrupt  had  made  an  affidavit  that  the  whole  of  the 
consideration  money,  as  stated  in  the  memorial,  was  not  ad- 
vanced by  the  creditor."* 

Where  A.  and  B.,  for  a  valuable  consideration,  joined  with 
C,  as  their  surety,  in  granting  an  annuity  to  D. ;  and  the 
three  jointly,  and  any  two  of  them  separately,  covenanted 
that  the  mree,  or  some  or  one  of  them,  should  well  and 
truly  pay  the  annuity,  and  a  warrant  of  attorney  of  even 
date  was  also  given  oy  the  three  as  a  coUaterat  security ; 
and  it  was  thereby  declared  that  the  judgment  to  be  entered 
upon  the  warrant  of  attorney  should  be  considered  as  a 
fiirther  security  to  D. ;  and  A.  and  B.  afterwards  became 
bankrupts;  it  was  held  that  D.  might  prove  against  the 
estate  of  A.  and  B.  for  the  value  of  the  annuity*,  and  that 
the  annuity  was  not  merged  in  the  judgment.^  A  contin- 
gent annmt}',  granted  by  the  bankrupt  to  C.  D.  in  case  she 
survived  A  B.,  may  be  proved  before  the  happening  of  the 
contingency,  under  the  54th  section  of  0  Geo.  4,  c.  16.* 
Bo,  an  annuity  granted  for  a  certain  period,  though  charged 

'  E\  parte  Scholet,  1  M.  D.  &  D.  ♦  Ex  parte  Fairman,  3  Dea.  467,' 

384.  5  Ex  parte  Pennell,  2  M.  D.  &  D. 

"  Ex  parte  Vamith,  1  M.  D.  &  D.  273. 

574.  6  £j  pi^rte  ranheijthust-n,  1  Dca. 

'  Ex  parte  Bogue,  3  Dea.  314.  3C0. 
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upon  uncertain  annual  proceeds,  is  capable  of  valuation,  and 
is  equally  provable  under  a  fiat  against  the  grantor.* 

Where  a  father,  upon  his  daughter's  marriage,  wrote  to 
to  the  intended  husband  as  follows :  viz., — "  I  promise  you, 
until  it  is  convenient  to  me  to  do  something'  better  for  you, 
to  allow  to  my  daughter  100/.  a  year,  whicn  you  can  nave 
as  you  may  require  f  this  was  held  to  be  an  annuity  for  the 
joint  lives  of  tne  father  and  daughter,  and  provable  under  a 
fiat  against  the  fiither.^  Where  a  bankrupt,  previous  to  his 
marriage,  became  bound  to  trustees  in  the  penal  sum  of 
8000Z.  conditioned  for  the  payment  to  them  by  nis  executors 
of  an  annuity  of  150Z.,  in  case  his  intended  wife  should 
survive  him,  in  trust  for  her  use  and  benefit,  and  the  bank* 
rupt  and  his  wife  were  both  living ;  it  was  held  that  the 
trustees  could  prove  for  the  value  of  the  annui^  under  the 
provisions  of  the  54th  section  of  the  6  Geo.  4,  c.  l6,  although 
it  was  not  an  annuity  in  possession.^ 

A  mere  stipulation  for  the  payment  of  annual  interest  for 
the  forbearance  of  a  sum  of  money,  cannot  be  proved  as  an 
annuity ;  for  it  is  not  an  annuity  in  any  reasonable  sense  of 
the  term — neither  does  it  come  within  the  meaning  of  the 
statute.  An  annuity  implies,  that  the  principal  sum  is  gone 
for  ever,  and  is  to  be  satisfied  by  yearly  periodical  payments.^ 

Where  the  annuity  creditor  nas  a  policy  of  assurance 
assigned  to  him  by  the  bankrupt,  to  secure  tne  payment  of 
the  annuity,  he  cannot  prove,  without  a  sale  of  the  policy.* 
But,  in  a  subsequent  case,  where  the  annuitant  effected  the 
policy  of  insurance  on  the  life  of  the  grantor,  though  it  might 
be  imerred  from  the  circumstances  of  the  case  that  the  pre- 
miums paid  for  the  insurance  were  agreed  to  be  part  of  the 
annuity,  it  was  held  that  the  annuity  creditor  might  retain 
the  policy.* 

Where  an  annuity  creditor  applied  to  prove,  and  was 
refused,  on  the  old  principle,  that  the  bond  was  not  then 
forfeited,  but  it  appeared  afterwards  that  the  bond  was  in 
reality  void  under  tne  provisions  of  the  annuity  act,'  and  he 
then  petitioned  to  prove  for  the  sum  actually  advanced, — 
Lord  Loughborough  dismissed  the  petition,  saying  that  as 
he  had  insisted  on  ms  security  at  the  date  of  the  commission, 
it  was  not  the  same  debt.^     But,  in  a  similar  case  before 

*  Ex  parte  Parratt,  I  Dea.  696.  *  Ex  parte  Tiemey,  Mont.  7S. 

'  Ex  parte  Jnnandale,  4  D.  &  C.  •Ex  parte  Varnish,  I  M.  D.  &  D 

511.  514. 

'  Ex  parte Broai/^,  2  M.  D.&D.  '  17  G.  3,  c.  26. 

524.  ®  Ex  parte  James,  5  Ves.  708. 

*  Jflnier  v.  Mouseley,  2  B.  &  A. 
806,  807. 
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Lord  Eldon^  where  the  creditor  had  not  insisted  on  his  se- 
curity, the  grantee  was  permitted  to  prove  the  balance  re- 
maining due  of  the  money  advanced.^ 

AVhere  B.  purchased  an  annuity  of  C.  through  the  agency 
of  the  bankrupts,  and  the  consideration  money  was  received 
by  them  as  agents  for  C,  and  placed  to  C.'s  account, — ^it  was 
held,  that  B.  could  not  prove  the  consideration  paid,  unless 
the  crant  of  the  annuity  was  merely  colourable,  and  contrived 
by  tne  bankrupts  for  the  purpose  of  obtaining  B.'s  money  for 
their  own  use.^ 

A  deposit  of  deeds,  as  a  further  security  for  an  annuity 
previously  granted,  we  have  seen,*  is  not  within  the  pro- 
visions of  the  annuity  act,  and  such  deeds,  therefore,  need 
not  be  registered. 

Where  it  appears  that  annuities  have  been  granted  by  the 
bankrupt  for  an  inadeauate  consideration, — such  as  having 
been  granted  at  only  nve  years'  purchase  for  a  good  life,— 
thou^i  the  assignees  may  not  object  to  the  proof,  vet  a 
special  meeting  of  the  creditors  should  be  called  to  aecide 
whether  the  assignee  should  consent,  or  not,  to  admit  such 
proof.-* 

Annuity  creditors  are  not  compelled,  any  more  than  any 
other  creditor,  to  come  under  the  fiat,  but  may  sue  the 
bankrupt  if  they  choose,  and  decline  to  prove.  But  they 
cannot  sue  any  surety  for  the  annuity,  without  proving; 
nor  can  they  now  proceed  against  the  bankrupt  (as  they 
could  formerly  under  a  deed  of  covenant  for  securinff  *  the 
annuity)  after  he  has  obtained  his  certificate ;  for,  oy  the 
6  Geo.  4,  c.  16,  s.  55,  the  certificate  is  made  a  cUschaige 
from  all  claims,  either  of  the  annuitant  or  the  surety,  in  re- 
spect of  the  annuity.* 

Where  the  annuity  is  secured  on  freehold  or  leasehold 
property,  which  is  insufficient  to  satisfy  the  arrears  due,  as 
well  as  the  value  of  the  annuity,  an  order  will  be  made  for 
the  sale  of  the  property  on  which  the  annuity  is  charged ; 
and  the  grantee  will  afterwards  be  allowed  to  prove  for  the 
residue.'  But  this  order  cannot  be  made  by  the  commis- 
sioner but  only  on  petition,®  when  the  court  will  refer  it  to 
the  commissioner  to  ascertain,  in  the  first  instance,  whether 

»  Ex  parte  Wright,  19  Vea.  255  ;  *  Fletcher  v.    Batkurtt,  7  Vin. 

and  see  Shove  v.  Webb,  1  T.  R.  732.  71,  pi.  4.    4  Burr.  2446.     Cotterel 

Walker  r.  Liaearry,  6  Esp.  98.    Ex  v.  Hooke,  Doug.  97. 

parte  Broehliu,  Buck.  406.  ^  And  see  also  section  121 . 

3  Ex  parte  Shaw,  2  G.  &  J.  106.  '  Ex  parte  Key,  1  Madd.  426. 

>  Ante.  Ex  parte  Slack,  1  G.  &  J.  346. 

*  Ex  parte  Caior,  1  Bro.  267.  ^  Re  Delvet,  Mont.  492. 
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the  petition  has  a  valid  security  on  the  premises,  on  which 
the  annuity  is  alleged  to  be  chained.  ^ 

It  has  been  stated,  that  arrears  of  an  annuity  subsequent 
to  the  conunission  are  not  the  subject  of  proof;  ^  but  no 
authority  is  cited  for  this  position,  which,  indeed,  does  not 
appear  very  reasonable  in  itself.  For,  as  the  creditor,  in 
proving  for  the  entire  value  of  the  annuity,  proves  in  fact 
for  the  probahky  though  at  the  same  time  the  uncertain, 
amount  of  all  future  jpayments — ^which  payments  would,  of 
course,  when  they  fell  due,  become  of  tnemsdves  arrears 
subsequent  to  tJie  fiat — it  is  somewhat  inconsistent  to  shut 
him  out  &om  proof  of  arrears  which  are  actually  due,  and  in 
regard  to  which  there  can  be,  therefore,  no  uncertainty  as  to 
the  amount. 

The  6  Geo.  4,  c.  16,  provides,  also,  for  the  relief  of  the 
surety  for  the  payment  of  an  annuity  \s^  the  bankrupt^ 
(which  the  49  Geo.  3,  c.  121,  was  deficient  in)  as  well  as  lor 
the  reUef  of  the  bankrupt  himself  from  uie  contingent 
claims  of  the  surety.  For  by  section  65,  (besides  declaring 
it  to  be  unlawful  for  any  person  entitled  to  an  annuity 
granted  by  the  bankrupt  to  sue  any  person,  who  majr  be  a 
collateral  surety  for  the  payment  of  ^e  annuity,  until  the 
annuitant  shall  have  provea  under  the  commission  for  the 
value  of  the  annuity)  it  is  enacted,  that  if  the  surety  afiter 
such  proof,  shall  pay  the  amount  so  proved,  he  is  discW'ged 
from  all  daims  in  respect  of  the  annuity;  and  he  is  only 
liable  to  be  sued  for  the  accruing  payments,  in  the  event  of 
his  failing  to  pay  the  sum  proved  before  any  payment  of 
the  annuity  subsequent  to  the  bankruptcy  becomes  due;  nor 
is  he  then  liable  to  pay  beyond  the  amount  so  proved,  with 
interest  at  4  per  cent,  from  the  time  of  his  receiving  notice 
of  such  proo^  and  of  the  amount  thereof.  And,  aner  such 
payment  or  satisfaction  by  the  surety,  he  may  then  stand  in 
the  place  of  the  annuitant,  in  respect  of  tbie  proof,  to  the 
amount  of  the  sum  so  paid  or  satisfied ;  and  tine  ceartificate 
of  the  bankrupt  is  then  declared  to  be  a  discharge  from  all 
claims  of  the  surety,  as  well  as  of  the  annuitant,  in  respect 
of  the  annuity.  The  surety  is  also  entitled  to  credit  in 
account  with  the  annuitant,  for  any  dividend  which  the 
latter  may  have  received,  before  he  can  be  called  upon  to 
>ay  the  whole  sum  proved  by  the  annuitant  under  the 

tt.« 

^  £x  parte  Stuart^  2  M.  D.  &  D.         '  This  section  has  been  decided 

540.  to  huTe  a  retroqwctive  operation, 

3  1    G.    &   J.   346,    note    (a),  and  to  apply  to  annuities  gnnted 

Eden's  B.  L.  115.  before  the  6  G.  4,  c.  16,  although 
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But  neither  the  value,  nor  the  instalments  of  an  annuity, 
for  the  payment  of  which  a  surety  expressly  covenants  in 
case  of  the  default  of  the  grantor,  are  proveable  under  a 
fiat  against  the  surety,  where  the  instalments  do  not  become 
due  until  after  the  bankruptcy  of  the  surety;^  for  the 
surety  does  not  contract  a  debt  until  default  made,  either 
under  the  54th  or  56th  clauses  of  the  6  Geo.  4,  c.  16. 

And  where  an  annuity,  granted  by  A.  to  B.,  was  secured 
by  a  covenant  by  C,  a  surety,  to  pay  the  annuity  in  case 
A.  made  default,  and  also  by  a  judgment  entered  up  against 
A.  &  C. ;  and  the  annuity  remained  unpaid  from  January, 
1823,  A-  havinff  left  the  country;  and  in  February,  1824, 
C.  became  bankrupt,  and  afterwards  obtained  his  certifi- 
cate ;  it  was  held  that  neither  the  value  of  the  annuity, 
nor  the  sum  due  on  the  judgment,  was  proveable  under  C.'s 
commission.^ 

It  may  still  be  a  doubtful  point,  when  the  annuity  cre- 
ditor, afiter  proving  the  value  of  the  annuity,  and  receiving 
all  the  dividends  he  can  upon  such  proof,  comes  upon  the 
surety  for  the  deficiency,  after  the  banknipt  has  obtained  his 
certificate, — ^whether,  in  such  a  case,  the  certificate  would 
discharge  the  bankrupt  from  the  claims  of  the  surety.  For, 
if  the  annuity  creditor  chooses  to  avail  himself  to  the  extent 
of  his  proof,  without  giving  any  notice  to  the  8iu*ety,  or 
making  any  claim  against  him  until  after  a  final  dividend  is 
declared,  tne  surety  would  have  no  opportunity  of  proving 
under  the  fiat.  It  might  indeed  be  held,  that,  in  order  to 
acquit  himself,  as  against  the  annuity  creditor,  and  to  entitle 
himself  to  any  claim  against  the  bankrupt,  he  is  bound  to 
take  immediate  notice  of  the  annuitant's  proot^  and  to  pay 
the  amount  so  proved ;  for,  by  the  above  section,  the  an- 
nuitant is  not  compelled  to  give  the  surety  notice  of  the 
amount  of  the  proof,  except  indeed  so  far  as  to  entitle 
himself  to  interest  irom  the  surety  upon  the  sum  proved.^ 

Where  one  of  three  co-sureties  paid  money  on  account  of 
the  annui^,  after  the  bankruptcy  of  a  co-surety,  it  was 
held  that  the  latter  was  liable  to  an  action  for  contribution, 
though  he  had  obtained  his  certificate,  inasmuch  as  one 
surety  could  not  prove  the  value  of  the  annuity  under  the 

the  grantor  becsme  bankrupt  before  ^  Johmon  v.  Compton,  4  Sim.  37. 

that  act  began  to  operate.     BeU  v.  ^  And  see  fVatkin*  v.  Flanagan, 

Bilton,  4  Bing.  615.  1  Bing.  413.     1  G.  &  J.  199     3  B. 

*  Tkon^Mmy.Thomtmn, 2  Scott,  &  A.  186.     Welsh  v.  fVOsh,  4  M. 

266.      2   Bing.  N.   C.   168.      Ex  &  S.  333.     Freeman  v.  Burgess, 

parte  Marks,  3  Dea.  133.    Ex  parte  4  Bing.  416. 
Thompson,  2  D.  &  C.  12C. 
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commission  against  liis  co-surety.^  But  it  was  held  in  this 
case,  that  the  bankinipt  could  not,  at  larvy  be  compelled  to 
repay  more  than  one-third  of  the  sum  paid  on  account  of  the 
annuity,  although  the  third  surety  had  become  insolvent  at 
the  time  of  such  pajTnent. 


Section  XII. 
ApprentkeSy  Cla'ks,  Servants,  and  Children. 

Where  a  sum  of  money  had  been  paid  as  a  premium  with 
an  apprentice,  and  his  master  became  bankrupt,  it  was  the 
practice  of  the  commissioners,  before  the  6  Geo.  4,  c.  16, 
to  recommend  it  to  the  creditors  to  aUow  the  apprentice  a 
gross  sum  out  of  the  estate,  for  the  purpose  of  binding  him 
to  another  master,  instead  of  obliging  the  apprentice  to 
come  in  as  a  creditor  tmder  the  commission.^  fiut  this  pro- 
ceeding, though  equitable  and  just  in  itself,  was  only  matter 
of  indulgence,  and  not  of  right ;  for,  if  it  was  objected  to, 
the  court  could,  in  strictness,  only  order  the  apprentice  to  be 
admitted  as  a  creditor.^  The  banlaruptcy,  also,  of  the  master 
was  held  no  discharge,  in  law,  of  the  apprentice's  inden- 
tures.^ But  now  by  the  49th  section  of  the  above  statute, 
it  is  declared  that  the  commission  shall  enure  as  a  complete 
dischai'ge  of  the  indentui'es  of  an  apprentice ;  and,  it  any 
sum  shall  have  been  paid  as  an  apprentice  fee,  the  commis- 
sioners may,  upon  proof  thereof,  order  any  sum  to  be  paid 
to  or  for  the  use  of  the  apprentice  which  they  shall  think 
reasonable,  regard  being  had,  in  estimating  such  sum,  to 
the  amount  of  the  premium  which  has  been  paid,  and  to 
the  time  that  the  apprentice  shall  have  resided  with  the 
bankrupt. 

Although  the  execution  of  the  indentures  has  not  taken 
place  from  mere  inattention,  yet  if  the  agi'eement  for  the  ap- 
prenticeship is  concluded,  and  the  apprentice  fee  is  jpaid,  and 
the  apprentice  is  actually  serving  under  the  concluded  agree- 
ment, the  father  will  be  entitled  to  a  return  of  part  of  the 
premium.^ 

With  respect  to  servants,  also,  a  power  is  given  to  the 
commissioner  by  the  5  &  6  Vict.  c.  122,  s.  28,  to  order  three 

'  Brovm  v.  Lee,  6  B.  &  C.  689.         ^  Buckingtan  v.  Shepton,  8  Mod. 

And  see  post,  669.  235.  Str.  582.  2  Ld.  Raym.  1352. 
9  Barwell  v.  Ward,  1  Atk.  261.  <  Ex  parte  Haynes,  2  G.  &  J. 

>  £x  parte  Sandby,  1  Alk.  149.  122. 
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months'  wages,  or  salary,  to  be  paid  to  any  servant,  or  clerk, 
of  the  bankrupt,  not  exceeding  30Z. ;  but  if  more  than  this 
is  due,  then  the  clerk,  or  servant,  must  prove  for  the 
difference.  ^  But  this  payment  is  not  to  be  made  out  of  the 
first  monies  got  in,  but  as  soon  as  there  is  a  suihcient  fund 
for  the  purpose,  after  paying  the  expenses  of  working  the 
fiat.  2  And  if  the  servant  has  so  misconducted  himself,  that 
he  could  recover  nothing  for  his  services  in  an  action  at  law, 
he  would  of  course  be  entitled  to  no  payment  under  the 
above  s^tion ;  ^  nor  is  he  entitled  to  any  such  payment,  if 
his  wages  are  not  due  at  the  time  of  the  bankruptcy.^ 

It  is  not  requisite  to  prove  a  hiring  for  a  year  certain,  to 
bring  the  party  within  the  definition  of  a  servant;  but  it 
must  be  something  more  than  a  mere  hiring  by  the  week.^ 
A  person  engaged  as  a  traveUery  at  an  annual  salary,  is  a 
servant,  or  cUrky  within  the  meaning  of  the  above  section.* 
So,  the  mate  of  a  vessel,  although  one  of  the  owners,  yet  if 
he  is  hired  by  the  master  at  certain  wa^es,  is  a  servant 
within  the  meaning  of  the  above  section.®  And  now,  by 
5  &  6  Vict.  c.  122,  s.  29,  any  labourer  or  workman  of  the 
bankrupt  is  entitled  to  be  paid  his  wages  out  of  the  estate, 
not  exceeding  40^. 

A  child  living  with  the  father,  and  earning  money  for 
itself,  may  be  admitted  as  a  creditor  under  the  fiat  against 
the  father,  if  he  has  received  that  money  to  the  child^  use. 
But  Lord  Hardwicke  said  he  was  under  some  difficulty  in 
making  such  an  order,  for  the  sake  of  the  precedent ;  as  it 
might  be  dangerous  in  London  to  lay  it  down  as  a  general 
rule,  that  every  child  who  earns  money  whilst  living  with  his 
father,  which  the  latter  receives,  may  claim  it  as  a  debt  in 
the  event  of  his  father's  bankruptcy ;  for  a  father  frequently, 
as  was  remarked  in  that  case,  sends  out  his  son  to  work  as  a 
journeyman,  and  his  earnings  then  are  supposed  to  belong  to 
the  father.  ^  And  where  a  son  had  lived  with  his  father  seven 
years  as  a  derk,  receiving  only  board  and  lodging,  and  there 
was  no  actual  contract  for  wages — though  the  father  swore 
it  was  always  his  intention  to  pay  him  something  fer  his  ser- 

>  Labourers  and  workmen  were  *  ExparteAVa/.Mont.  &M.  194. 

held  not  to  be  within  the  6  G.  4,  •  Ex  parte  Homhorg,  2  M.  D.  k, 

c.  16,  B.  48.    Ex  parte  Grellier,  D.  642. 

Mont.  264.     Ex  parte  Crawford,  7  £x  parte  Macklin,  2  Vea.  675. 

Mont.  270.  This  case  arose  out  of  the  bank- 

2  £x  parte  Hampton,  2  M.  D.  &  ruptcy  of  Macklin,  the  comedian, 

D.  462.  and  the  petitioner  was  his  daugh- 

^  Thonun  ▼.  WilUami,  1  Ad.  &  E.  ter,  whose  earnings,  as  an  actress. 

685.  he  had  received  from  the  managers 

^  Ex  parte  CoUier,  4  D.  flt  C.  520.  of  different  theatres. 
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vices,  and  the  assignees  did  not  object — yet  Lord  Eldon^ 
though  he  lamented  the  hardness  of  the  case^  said^  that  as 
there  was  in  reality  no  contract  for  wages,  he  conld  make  no 
order  for  the  son  to  prove.  ^ 

Debts  owing"  by  tne  bankrupt  to  children,  or  other  rela- 
tions, are  always  watched  in  bankruptcy  with  CTeat  suspicion 
— ^with  greater,  perhaps,  than  the  justice  ot  the  case  fre- 
quently requires ;  since  a  man  in  pecuniary  distress,  as  has 
been  well  observed,  is  more  likely  to  apply  to  his  relations, 
than  to  strangers,  for  that  assistance  of  which  he  is  in  want.  ^ 


Section  XIII. 

An  award,  if  made  before  bankruptcy,  creates  such  a  debt 
as  may  be  proved  under  the  fiat.  Therefore,  where  a  man 
was  taken  upon  an  attachment  for  not  performing  an  award, 
and  afterwards  became  bankrupt  and  obtained  his  certificate, 
he  was  ordered  on  motion  to  be  discharged.  For,  though  an 
attachment  is  in  the  nature  of  a  contempt,  which  is  not 
purged  by  bankruptcy,  yet  an  action  of  deot  vnii  lie  on  an 
award ;  and  the  oanki-upt  ought  not  to  be  arrested,  prose- 
cuted, or  impleaded  *  for  any  debt  due  before  the  bankruptcy. 

But  where  proof  was  admitted  upon  an  award  made  after 
the  bankruptcy,  the  proof  was  in  that  case  ordered  to  be  ex- 
punged. ^ 

Section  XIV. 

BoTuh. 

A  creditor  by  bond  is  entitled  to  prove  his  demand  against 
all  the  parties  to  it,  and  to  receive  dividends  upon  the  whole 
sum  firom  each  estate,  provided  he  does  not  receive  more  than 
20*.  in  the  pound.  If  he  does  receive  more,  he  is  accountable 
for  the  surplus.  And  if  he  has  received  any  part  of  the  debt 
before  he  applies  to  prove,  he  can  then  only  prove  and  receive 
dividends  for  the  residue  due  to  him.  ^ 

*  Ex  parte  Olover,  1  Mont.  Dig.  *  Ex  parte  Kenuhead,   I  Rose, 

163.  149. 

2  Per  Lord  Eldoo,  1  Ves.  &  B.  '  £x  parte  WUdman,  I  Atk.  109. 
48.  2Ves.  lia. 

3  Baker's  case,  2  Str.  1152. 
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A  bond,  though  not  strictly  assignable  at  law,  may  never- 
theless be  proved  by  the  assignee  under  a  iiat  against  the 
obligor ;  but  the  assignor  must  in  this  case  join  with  the  as- 
signee in  the  usual  deposition  for  the  proof  of  debts ;  namely, 
that  he  hath  not  received  the  debt,  or  any  part  thereof,  or 
any  security  or  satisfaction  for  the  same.  ^ 

If  a  bond  be  payable  generally  on  demand,  and  interest 
has  been  paid  upon  it,  though  no  demand  has  actually  been 
made,  it  may  still  be  proved  under  the  fiat.  *  But,  where  a 
bond  was  ffiven  by  the  bankrupt,  for  the  payment  of  the  in- 
terest on  the  principal  debt  by  naif  yearly  payments  on  Lady 
Day  and  Michaelmas,  or  fvittiin  trcenty  days  fiext  after  de- 
mand,  and  for  payment  of  the  principal  to  the  executors  of 
the  obligee, — and  no  demand  had  })een  ever  made  for  the 
interest, — the  bond  was  in  this  case  held  not  to  be  forfeited, 
and  the  obligee  incapable  of  proving  it  under  the  commis- 
sion. * 

A  bond  to  retrace  stock  by  a  given  day,  if  it  is  forfeited 
before  the  bankruptcy,  is  proveable.  **  And,  where  such  a 
bond  was  also  conditioned  for  making  good  the  dividends 
payable  in  the  meantime,  and  the  obligor  became  a  bankrupt 
after  the  day  mentioned  in  the  condition, — ^Lord  Eldon  ad- 
mitted proof  for  the  amount  of  the  di\ddends  l^efore  the  bank- 
ruptcy, and  also  for  the  value  of  the  stock  at  the  date  of  the 
commission,  *  by  analogy  to  the  case  of  annuities.  A  some- 
what different  mode  of  calculation,  however,  has  been  adopted 
by  the  Court  of  King's  Bench.  For  where  the  bankrupts 
had  covenanted  to  replace  stock  by  four  instalments,  and  one 
was  replaced  when  due,  two  others  had  become  due  before  the 
issuing  of  the  commission,  and  the  day  for  replacing  the  re- 
niaining  instalment  had  not  then  arrived ;  that  court  decided, 
that  the  creditor  might  prove  for  the  value  of  the  two  instal- 
ments which  ought  to  nave  been  transferred  on  the  days 
passed  before  the  bankruptcy,  to  be  calculated  at  the  market 
price  of  the  stock  on  those  days  respectively ;  and  that  the 
value  of  the  remaining  instalment  (wnich  was  not  then  due) 
was  to  be  calculated  at  the  price  on  the  day  of  issuing  the 
commission,  with  a  rebate  for  the  interval,  between  that  day 
and  the  day  appointed  for  replacing  the  last  instalment.^ 
Where  a  bankrupt  before  his  bankruptcy,  on  a  loan  of  stock, 
gave  a  bond  to  re-transfer  the  principal  within  three  years, 

*C.B.L.146.  *  Ex  parte  Day.  7  Ve«.  301;  and 

'  Ex  parte  SpurHn^,  C.  B.  L.  146.  aee  Shepherdy,  Johnson,  2  East,  211. 

>  mnter  y.  Mousely,  2  B.  ft  A.  *  Parker  v.  RamMtom,  3  B.  & 

802.  C.  257. 
*  Ex  parte  Leitch,  C.  B.  L.  149. 
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and  to  pay  the  amount  of  die  dividends  in  the  mean  time,  and 
also  agreed  to  convey  a  real  estate  as  a  security,  aud,^o  re- 
transfer  was  made,  nor  any  dividends  paid, — it  was  held, 
that  the  estate  should  be  sold,  the  amount  of  the  dividends 
paid  out  of  the  produce,  and  that  other  stock  should  be  pur- 
chased with  the  residue,  and  if  not  sufficient  to  re-purcuase 
the  whole  principal  stock,  that  proof  should  be  made  for  the 
deficiency ;  and  the  assignees  were  held  not  entitled  to  have 
three  years  to  re-transfer  the  stock.  ^ 

A  voluntary  bond,  given  without  a  consideration,  may  be 
proved,  not  for  the  purpose  of  receiving  a  dividend  with  the 
other  creditors,  but  for  payment  out  of  the  surplus.  ^  But 
the  surplus  of  a  separate  estate  must  be  carried  to  a  deficient 
Joint  estate  before  any  payment  can  be  made  on  such  a  bond.  ^ 
And  the  creditor  on  such  a  bond  cannot  vote  for  assignees.^ 
But  a  bi^nd,  given  for  the  arrears  of  a  voluntar}'  bond,  is  held 
to  be  a  bo^d  for  a  valuable  consideration,  and,  as  such,  may 
be  proved  for  the  purpose  of  receiving  a  dividend.  * 

With  respect  to  haiUhondSj  it  has  been  determined,  that, 
where  a  defendant  gave  a  bail-bond  to  the  sherift^  which  was 
forfeited  before  his  banki'uptcy  by  uon-appeai'ance,  and  an 
action  w^as  brouo^ht  against  liim  s^terwaras  upon  the  bond, 
the  debt  on  the  bond  was  barred,  whether  the  judgment  was 
■signed  before,  or  after  the  bankrupt  obtained  his  certificate, 
and  was,  therefore,  proveable  imder  the  commission — on  the 
principle,  that  when  tlie  penidty  was  forfeited  the  debt  be- 
came due,  though  execution  could  not  be  taken  out  for  more 
than  the  damages  ^ — and  that  the  substance  of  the  action  on 
the  bail-bond  was  the  same  as  that  on  the  original  debt. 
But  if  the  bail-bond  was  not  forfeited  until  after  the  bank- 
ruptcy of  the  defendant,  the  bond  has  been  held,  in  that 
case,  not  proveable  under  the  commission,  as  it  was  then  con- 
sidered a  new  and  distinct  cause  of  action.  ^  So,  where  a 
bankrupt  before  his  bankruptcy,  upon  being  sued  by  a  cre- 
ditor, had  given  a  bond  under  the  4  Geo.  3,  c,  33,  (the  bank- 
rupt being  a  member  of  parliament)  for  the  payment  of  such 
sum  as  should  be  recovered  in  the  action,  together  with  the 
costs ;  and  after  his  bankniptcy,  but  before  his  certificate, 
judgment  was  obtained  in  such  action, — it  was  held,  that  a 

'  Ex  parte  Fither,  3  Mad.  159,  And    see    Meggiton   v.  Foiter,   2 

Buck.  188.  Yoange  &  C.  336. 

2  GanUner't  Auignees,  v.  Shan-  ^  Bontefiour  v.  Coaies,  Cowp.  25, 

rum,  2  Sch.  &  Lef.  228.  Ditntdale  v.  Eamet,  2  B.  &  B.  8. 

'  Ex  parte  Spurrier,  Mont.  246.  4  Moore,  350.    Couiton  v.  Hammon, 

*  Ex  parte  Gladdir,  Mont.  495,  2  B.  &  C.  626. 

note.  '  Cocherill  v.    Ow$ton,   I  Burr. 

*  OiUham  ▼.  Lock,  9  Vea.  612,     436. 
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bond  of  this  description^  being  niialog*ou.s  to  a  bail-bond^  could 
not  under  these  circumstances  be  proved  under  the  commis- 
sion. '  But  noWy  it  is  apprehended,  thoug;h  a  bail-bond  is 
not  forfeited  mitil  after  the  bankruptcy  of  the  defendant,  it 
may  nevertheless,  under  the  bidth  section  of  the  statute,  be 
proved  under  the  fiat,  like  any  other  contiug;ent  debt  after 
the  happening  of  the  contingency. 

As  to  the  right  of  the  bail  themselves  to  prove  under  a 
commission  agamst  their  principal,  see  post,  title  "  ^Sureties.'' 

Where  a  sheriff  seized  a  defendant's  goods,  against  whom 
a  commission  of  bankruptcy  having  subsequently  issued,  and 
the  ffoods  being  claimed  by  the  assignees,  the  sheritf  deli- 
vered up  the  goods  to  them,  taking  from  them  a  joint  bond 
of  indemnity  against  all  loss  which  he  might  sustain  by  quit- 
ting possession  and  returning  nulla  boiia ;  upon  wliieh  the 
execution  creditor  brought  an  action  against  the  sheriff  for  a 
false  return,  and  recovered  a  verdict  tor  800/. ;  and  one  of 
the  obligors  in  the  bond  became  banki-upt  before  tlie  sheriH* 
had  paid  the  amoimt  of  the  verdict, — it  was  held  that  the 
sheriff  coidd  not  prove  under  the  bond,  having  sustained  no 
actual  pecuniary  loss,  until  after  the  issuing  of  the  fiat.  '-^ 

Where  A.  and  B.  entered  into  a  joint  and  several  bond  to 
C.  D.  and  E.,  and  C.  delivered  the  bond  to  A.  (who  was  her 
son)  for  safe  custody,  and,  after  for  some  time  receiving  the 
interest  from  A.,  slie  and  D.,  another  of  the  obligees,  died, 
and  afterwards  B.,  one  of  the  obligors,  also  died,  when  his 
executors  and  A.  made  an  arrangement  together  without  the 
privity  of  E.,  the  surviving  obligee,  and  erased  the  name  and 
seal  of  B.  from  the  bond ;  it  was  held  that  this  did  not  inva- 
hdate  the  bond  as  against  A.,  and  that  in  his  bankruptcy  the 
surviving  obligee  might  prove  for  the  amount  of  tlie  principal 
and  interest  due.  ^ 

A  bond  to  secure  all  monies  which  a  party  may  draw  out 
from,  or  owe  to  a  bank,  does  not  cover  sums  paid  by  the  bank 
on  such  unstamped  drafts  as  are  declared  illegal  bv  the  pro- 
visions of  the  Stamp  Act,  55  Geo.  3,  c.  184,  s.  13.  ^ 

Where  a  bankrupt,  previous  to  his  marriage,  entered  into  a 
bond  that  in  case  his  wife  should  survive  him,  and  should 
within  two  months  after  his  death  release  her  dower,  his 
heirs  or  executors  should  within  three  months  after  his  death 
l>ny  to  her  2,000/. ;  and  the  wife  survived  the  bankrupt,  but 
did  not,  within  two  months  after  his  death,  release  her  dower, 

'  Jamnm  ▼.  CampbtU,  5  B.  &  A.  ^  £z  parte  Smith,  3  M.  D.  &  D. 
250.     lBing.320.    8  Moore,  281.     378. 

*  Ex  parte  ManhaU,  3  D.  &  C.  *  Swan  v.  Bank  of  Scotland,  I 
120.  Dea.  746. 

VOL.  I.  N 
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although  she  was  always  ready  and  willing  to  do  so, — it  was 
held  that  the  t)ond  was  not  proveable,  either  under  the  first 
or  last  part  of  the  56th  section  of  the  Bankrupt  Act,  inas- 
much as  the  contingency  had  not  happened,  and  no  value 
could  be  set  upon  it.  * 

So,  where  an  assignee  of  a  lease  gave  a  bond  to  the  lessee, 
for  payment  of  rent  and  performance  of  the  covenants  with 
the  lessor,  and  became  bankrupt  after  the  bond  had  become 
forfeited  by  the  non-payment  of  the  rent, — the  bond  was  held 
incapable  of  valuation,  and,  consequently  not  proveable  under 
the  commission.  And  though  the  lessee  might  be  liable  for 
damans  to  the  lessor,  by  reason  of  the  non-payment  of  the 
rent  before  the  bankruptcy,  yet  these  could  not  have  been 
proved,  unless  they  were  actually  paid  by  the  lessee  to  the 
lessor.  ^ 

And  see  further  as  to  bond  creditors,  "  Marriage  Articles^' 
"  Annuities"  "  Contingent  DebU"  "  Insurance,^*  *^^Sure- 
tics." 


Section  XV. 

Bilk  of  Exchange  and  Promissory  Notes,  and  herein  of 
Cross  Paper  Demands, 

The  holder  of  a  bill  of  exchange  is,  like  the  creditor  on  the 
bond,  entitled  to  prove  the  amount  of  it  against  all  the  parties 
whom  he  mi^ht  proceed  against  at  law,  whether  drawer,  ac- 
ceptor, or  inaorser ;  and  he  may  receive  a  dividend  from  the 
estate  of  each  on  the  amount,  provided  he  does  not  in  the 
whole  receive  more  than  205.  in  the  pound.  *  He  should 
state,  however,  in  his  deposition,  the  consideration  which  he 

fave  for  the  bill.  ^  But  it  makes  no  difference,  whether  the 
ill  is  an  accommodation  bill,  or  whether  the  holder  has  given 
less  than  the  amount  for  it;  except  that  in  this  last  case,  as 
against  the  estate  of  the  person  fi'om  whom  lie  received  ity  he 
can  only  prove  the  exact  sum  due  to  him,  and  is  not  entitled 
to  more  tnan  20^.  in  the  pound  upon  the  consideration  which 
he  gave  for  it.  *  Thus,  where  the  bankrupt  delivers  bills 
with  his  name  upon  them  to  A.,  for  goods  furnished  by  A.  to 

1  Ex  parte  Daviet,  1  De».  115.  'Ex  parte  King,  C.  B.  L.  156. 

3  Tayior  v.   Vming,  3  B.  &  A.  Ex  parte  Crottlejf,  Ex  parte  Z>otf7R- 

521.    8  Taunt.  318.   2  Moore,  326.  tmrni.  Ibid.  157.    3  Bro.  237.    Ex 

3  English  V.  Darley,  2  B.  fc  P.  parte  Bloxham,  C  Ves.  449.  600. 
62.  8  Ves.  55.    Ex  parte  Earle,  5  Ves. 

4  Ex  parte  Maherly,  2  M.  8t  A.  23.  833. 
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B.,  and  such  goods  are  afterwards  partly  paid  for  by  B.,  A. 
can  only  prove  for  the  sum  remaining  due  for  the  goods,  and 
not  for  the  full  amount  of  the  bills.  But  the  cose  would  be 
otherwise,  if  the  bills  had  been  delivered  by  B.  to  A.,  without 
any  communication  between  the  bankrupt  and  A., — ^for  then 
there  would  have  been  no  immediate  contract  between  the 
bankrupt  and  A.,  and  the  bankrupt  would  be  consequently 
answerable  to  the  full  amount  of  the  bills,  ^  provided  A.  did 
not  receive  dividends  beyond  the  amount  of  his  debt.  ^  So, 
where  a  bill  is  given  by  the  purchaser  for  the  price  of  goods 
bought,  and  the  goods  are  afterwards  paid  for  in  part,  the 
seller  can  only  prove  under  a  iiat  against  the  purcnaser  for 
the  balance  remaining  due  to  him,  and  not  for  the  whole 
amount  of  the  bill ;  for  the  bill,  so  long  as  it  remains  in  the 
hands  of  the  seller,  represents  only  such  part  of  the  price 
of  the  goods  as  remains  unsatisfied.^ 

Proqfhefore  or  after  part  payment, "]  There  is  a  distinction, 
also,  in  every  case  where  the  holder  of  a  bill  applies  to  prove 
it,  after  receiving  part  of  the  amount, — ^and  where  he  applies 
to  prove,  before  any  payment  or  composition  upon  it.  It,  at 
the  time  of  proving,  uehas  received  a  part  of  it,  he  can  then 
only  prove  tor  so  much  as  remains  due;  for,  of  course,  he 
coiia  not  in  such  a  case  swear,  that  the  whole  amount  was 
due.**  And  when  a  dividend  is  declared  under  another  fiat, 
under  w^hich  the  holder  has  already  proved  the  bill, — ^though 
the  dividend  has  not  been  actuaUv  received,  yet  the  amount 
of  it  must  be  deducted  from  the  bill,  before  it  can  be  proved.* 
Nor  does  it  vary  this  rule,  that  the  holder  had  been  permitted 
to  enter  a  claim  for  the  full  amount  of  the  bill,  previously  to 
the  declaration  of  the  dividend  under  the  other  nat,  and  had 
also,  previously  to  such  declaration,  made  an  affidavit  in  proof 
of  his  debt,  to  be  laid  before  the  commissioner  at  the  next 
meeting.*  And  where  goods,  in  which  the  bankrupts  were 
joindy  interested  with  A.  B.,  were  pledged  with  a  creditor  to 
secure  the  payment  of  an  acceptance  of  the  bankrupts',  and 
part  of  the  proceeds  were  received  by  the  creditor  before  he 
applied  to  prove ;  it  was  held  that  he  must  deduct  the  amount 
so  received  before  he  could  prove  on  the  acceptance ;  though 
it  would  have  been  different,  if  the  goods  had  belonged  to  A.  B. 
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*  Ex  parte  Reader,  Buck.   381.  •  Ex  parte  Leen,  6  Ves.  644.  Ex 
.P.  ex  parte  Bmham,  3  D.  &  C.  285.  parte  Todd,  2  Rose,  202,  note.    Ex 

2  Ex  parte  Philippt,  1 M.  D.  &  D.  parte  Moult,  1  D.  &  C.  44. 
\2.  *  Ex  parte  Bank  of  Scotland,  2 

3  Ibid.  Rose,  197.     19Ve«.310.   Ex  parte 

*  Cooper  y.Pepys,  1  Atk.  107.  H'orrall,  1  Cox,  309. 

n2 


OJ  tlu  Proof  of  Debts.  [Chap.  8. 

alone.^  Where,  however^  the  commissioners  had  impro- 
ferly  rejected  a  proof,  and  admitted  the  holder  only  tjo  claim  j 
and  it  was  afterwards  decided  upon  appeal,  that  the  proof 
ou^ht  to  have  been  I'eceived — ^it  was  held  that,  though  gene- 
raUy  all  payments  made  previously  to  the  proof  must  be  de- 
ducted, vet,  in  this  case  the  proof  would  relate  back  to  the 
time  of  the  claim,  and  that  any  sums  partially  paiid  after  that 
time  were  to  be  considered  as  payments  subsequent  to  the 
proof.2 

But  if  the  holder,  after  having  proved  for  the  amount  of 
the  bill,  receives  a  part  £rom  any  of  the  persons  liable  to  pay 
it,  he  is  still  entitled  to  a  dividend  upon  the  whole  amount,^ 
provided  it  does  not  exceed  20^.  in  the  pound  upon  such  part 
as  remains  due.  Under  very  special  circumstances,  however, 
the  holder  of  a  bill  (notwithstanding  part  payment  from 
another  party)  has  been  allow^ed  to  prove  tor  the  whole 
amount  against  the  aec^toTf  and  to  stand  as  a  trustee  for 
such  other  party,  as  to  all  he  reoeives  above  the  real  balance 
due  to  himself  upon  it.  As  where  A.,  being  an  indorsee  of  B. 
and  C.'s  acceptances  for  1,364/.,  sued  out  a  separate  commis- 
sion against  B.,  but  had  previously  by  payments  received 
from  D.  (for  whom  he  had  discounted  the  bills)  reduced  his 
debt  to  420/., — it  was  held  in  this  case,  that  A.  might  prove 
for  the  whole  amount  of  the  acceptances,  standing  as  a  trustee 
for  D.  for  all  above  420/.  Lord  JBldon,  in  deciding  this  case, 
took  into  consideration  that  A.  (being  the  petitionin&r  cre- 
ditor) was  the  only  joint  creditor  wlio  could  come  in  wi&  the 
separate  creditors,  and  receive  dividends  ^vith  them — and 
that,  as  D.  could  not  therefore  prove  so  as  to  receive  any  di- 
vidend, and  the  bills  would  be  discharged  as  against  the 
bankrupt  by  the  operation  of  the  certificate,  it  was  but  just 
that  D.  should  have  what  benefit  he  could  derive  fi-om  the 
proof  of  A.  ^ 

And  where  bills  amounting  to  1,820/.  were  deUvered  by  the 
drawer  to  tlie  creditor  as  collateral  security  for  a  debt  of 
4,000/.,  and  the  drawer  and  acceptor  became  bankrupts, 
but  the  estate  of  the  acceptor  proved  solvent,  the  cre- 
ditor was  held  entitled  to  receive  zQs.  in  the  pound  on  the 
bills  a^^ainst  the  estate  of  the  acceptor,  and  also  prove  the 
debt  ot  4,000/.,  and  receive  dividends  on  that  amount  in  U- 


>  Ex  parte  Prescott,  4  D.  &  C.  23.  this  was  holden. otherwise.    See  ex 

-  In  re  Oibton  and  John$o%  dt.  parte  Lefebvre,  2  P.  Wins.  407. 

perLd.  £.2Ro8e,201.  ^  £x  parte  De  Tattet,   1  Rose, 

'  £x  parte  fflMman,  1  Atk.  109.  10;   and  see  ex  parte  Martin,   2 

2  Ves.  1 13.  2  B.  at  P.  62.  Formeriy  Rose,  87. 


Sect.  15.]  Of  the  Proof  of  DebU.  269 

quidation  of  the  remaining  portion  of  his  debt  tinder  the 
commission  against  the  drawer.^ 

Bills  not  due.']  As  all  debts  payable  at  a  future  day, 
whether  the  creditor  holds  a  written  security  or  not,  are  now 
made  proveable^  under  the  commission,  a  bill  or  note  (though 
not  yet  due)  may  of  course  be  proved, — and  the  holder  will 
be  entitled  to  receive  a  dividend  thereon  generally  with  the 
other  creditors,  deducting  only  a  rebate  of  interest  for  what 
he  shall  receive,  at  the  rate  ot  5/.  per  cent.,  to  be  computed 
from  the  declaration  of  a  dividend,  up  to  the  time  when  the 
debt  would  become  payable.  And  the  holder  of  a  bill  not 
due  may  prove  the  amount  against  the  drawer,  though  it  is 
at  the  time  unceitain  whether  the  acceptor  will  pay  it  or 
not,  when  it  becomes  due.*  For  the  drawing  of  a  Dul  con- 
stitutes as  much  as  a  debitnm  in  prcps&nti  from  the  drawer, 
as  the  acceptance  of  it  does  with  regard  to  the  acceptor.^ 

Upon  the  same  principle  a  promissory  note  payaole  three 
months  after  notice  is  proveable,  though  the  maxer  becomes 
bankrupt  before  any  notice  is  given.* 

Objections  to  proof.]  Whatever  would  be  a  valid  defence 
to  an  action  on  a  bill  or  note,  is  a  valid  objection  to  the  proof 
of  it  under  a  fiat.  Thus,  the  illegality  of  the  consideration^ 
for  which  the  bill  or  note  was  ffiven,  will  prevent  the  holder 
from  proving  it  in  all  cases,  where  he  was  cognizant  of  the 
illegality  at  the  time  he  took  the  bill  or  note ;  and  in  some 
cases  also— as  where  the  legislature  has  declared  the  instru- 
ment to  be  absolutely  void — ^whether  he  had  knowledge  of 
the  illegality  or  not.* 

But  although  a  party  may  obtain  the  acceptance  of  another 
person  by  fraud,  yet  a  subsequent  holder  who  is  ignorant  of 
the  fraud,  may  prove  for  that  amount  against  the  acceptor.' 

So,  where  the  statute  of  limitations  would  prevent  the 
holder  from  recovering  at  law,  he  is  equally  prevented  from 
proving  on  the  bill,  or  note.^     The  payment  ot  a  dividend  by 

*  £z  ptrte  Sammcn,  1  D.  &  C.  *  Ex  parte  Edgar,  2  O.  &  J.  2. 
564.  Clayton  v.  Getting,  5  B.  &  C.  360. 

3  Section  51.    The  7  G.  1,  c.  81,  ContriL  ex  parte  Doumman,  2  G.  & 

was  the  first  statute  that  made  bills  J.  85,  but  rerersed.  Ibid.  241. 

and  notes,  not  dae,proYeabIe  under  a  *  And  see  post.     "Illegal  and 

commission.  void  Debts." 

*  Starey  v.  Bams,  7  East,  435.  ~  Ex  parte  Samuel,  2  M.  D.  &  D. 
-*  Macartkff    t.  Barrow,  2   Str.  384. 

949.  3  Wils.  16.  2  Barnard,  251,  5.  *  ExpurteDewdney,  15  Ves.479. 
7  East,  437  n.  Dub.  tamen  Lord  Ex  parte  Seaman^  ibid.  Ex  parte 
ElJenborough,  7  East,  440.  Roffey,  2  Rose,  245. 
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the  assignees  of  one  of  two  makers  of  a  joint  promLssoiy  note^ 
lias  been  held  to  prevent  the  other  maker  from  availing  him- 
self of  the  statute.^  But  this  doctrine  has  been  since  doubted, 
and  has  been  refused  to  be  extended  to  a  case,  where  the  in* 
dorsee  had  proved  for  an  antecedent  debt,  and  had  merely  ex- 
hibited the  note  as  a  security,^  or  where  the  dividend  was 
paid,  after  the  statute  had  already  run.^  But  a  payment 
oy  one  of  two  joint  makers  of  a  promissory  note,  of  any  in- 
terest due  upon  it,  will  prevent  the  other  joint  maker  from 
avaihng  himself  of  the  statute.^  So,  a  bill  of  exchang-e  given 
by  a  bankrupt,  to  a  creditor,  in  consideration  of  an  advance  of 
mon^  made  more  than  six  years  before  the  bill  was  given,  is 
a  sufficient  acknowledgement  of  the  debt,  so  as  to  take  the 
case  out  of  the  statute  of  limitations.^ 

A  bill,  in  payment  of  which  another  bill  has  befen  deli- 
vered to  the  holder,  cannot  in  genei-al  be  proved ;  but  if  the 
former  bill  is  permitted  to  remain  with  tlie  holder,  then  if 
the  latter  bill  is  not  paid,  there  is  no  objection  to  the  proof  of 
the  former.* 

Where  the  bankrupts  gave  a  joint  and  several  promissory 
note  for  2,000t  to  secure  advances  by  their  bankers,  and  when 
they  were  indebted  to  them  1,957/.,  one  of  the  bankrupts  mort- 
gaged certain  property  to  them  to  secure  that  sum,  and  all 
such  further  sums  as  might  be  advanced,  to  the  extent  of 
8,000Z.,  and  the  amount  of  the  debt  due  to  the  bankers  was 
4,3652. ;  it  was  held  that  the  mortgage  deed  did  not  operate 
as  a  merger  of  the  promissory  note,  and  that  the  bankers 
could  prove  on  the  note  for  the  balance  of  their  debt.'  It  is 
no  objection  to  the  proof  against  the  di*awer,  that  the  holder 
obtained  the  bill  from  the  acceptor,  if  there  is  no  suspicion  of 
fraud.® 

If  the  holder  enter  into  a  composition  with  the  acceptor  or 
TMiker  of  a  bill  or  note,  or  agree  to  give  him  time  for  payment 
of  it,  without  the  previous  assent  of  the  other  parties,  he 
thereby  discharges  all  those  other  parties.^  But  where  a 
note  is  made  by  one  person  as  principal,  and  the  others  as 
sureties,  then  the  compounding  with  one  of  the  sureties  will 

1  Jackton  ▼.  Fairbank,  2  H.  B.  *  Ex  parte  Barclay,  7  Ves.  957. 

340.  7  Ex  parte  Bate,  3  Dea.  358. 

^  Brandram  ▼.  IVharton,  1  B.  &  "  Ex  parte  QUI,  3  Dea.  288. 

A.  463;  and  see  Atkyru  y.  Tred-  ^  Ex  parte  Smith,  3  Bro.  1  C.  B. 

gold,  2  B.  &  C.  23.  L.  171.    Ex  parte  mison,  1 1  Ves. 

s  Ibid.  410.    Engluh  v.  Darleff,  2  B.  &  P. 

^  Ex  parte    Woodward,  3  Dea.  61.     Anderson  v.  George,  1  Burr. 

290.  353.    Kaiock  v.  Robifuon,  2  Str. 

A  Ex  parte  mUon,  1  M.  D.  &  D.  745.     Tindal  y.  Broum,  1  T.  R.  167. 
•  .186. 
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not  hfive  the  effect  of  discharging  the  principal,  or  indeed  any 
of  the  other  sureties ;  for  the  discharge  of  the  surety  is  very 
different  1  from  the  discharge  of  the  principal. 

The  same  laeheSy  too,  of  the  holder,  which  would  dischara:e 
any  other  party  at  law  if  he  had  continued  solvent,  will 
equally  preclude  the  holder  from  proving  under  a  commission 
against  such  party.  Thus,  if  the  nolder  neglect  to  give  notice^ 
of  the  dishonour  of  a  bill  to  the  drawer,  and  the  indorsers,  or 
do  not  at  least  use  due  diligence  in  attempting  to  give  notice,^ 
they  are  thereby  respectivelv  discharged.  If,  however,  the 
acceptor  has  no  effects  of  the  drawer  s  in  his  hands,  in  this 
case,  the  drawer  will  not  be  discharged,  as  he  cannot  then  be 
injured  by  the  want  of  notice  ;^  but  the  indarser  in  such  a  case 
is  still  entitled  to  notice.^  And  an  offer  of  composition  made 
by  the  acceptor  to  the  holder,  in  the  presence  of  the  drawer, 
accompanied  by  a  declaration  that  the  acceptor  could  not 
provide  for  the  bill  when  due,  does  not  dispense  with  the  ne- 
cessity of  presenting  the  bill  when  due,  and  giving  notice  of 
its  dishonour  to  the  drawer,  although  the""  drawer  urges  the 
holder  to  agree  to  the  composition.^  The  onus  of  proving  the 
bill  to  be  an  accommodation  bill,  so  as  to  dispense  with  the 
gfiving  notice,  is  thrown  upon  the  party  contending  that  it  is 
9oJ  And  if  the  Jiolder  has  not  given  notice  himself  to  the 
drawer,  he  cannot  avail  himself  ofnotice  given  by  any  other 
person.^  The  bankruptcy  or  insolvency  of  the  acceptor,  it 
nas  been  determined,  does  not  excuse  the  holder  from  giving 
luitioe  to  the  drawer,  or  any  other  party  entitled  to  notice!^ 
But  it  was  held  by  Lord  Thurlow,  that  if  the  drawer  or  in- 
dw9ery  is  a  bankrupt  at  the  time  of  the  dishonour  of  the  bill, 
it  was  unnecessary  to  give  notice,  either  to  him  or  his  assig- 
nees.w  In  a  more  recent  case,  however,  before  the  court  of 
King's  Bench,  it  was  decided,  that  where  the  house  of  the 
banimipt  drawer  is  kept  open  by  an  agent  of  his  assignees, 

'  Ex  parte  Giford,  6  Ves.  805.  Rogen  v.  Steven*,    2  T.  R.  713. 

^  Oooda/  ▼,  DoUey,  1  T.  R.  712.  Wahcyn  v.  St.  Qidntin,  1  Bos.  &  P. 

^^«^  T.  Brown^  supn.     Qw  v.  652 ;    and  see   13  East.  214.     4 

*««i,  2    Str.  792.      Bliaurd  v.  Camp.  285.     1  Star.  U6. 

Ham,  5  Burr.  2670.    Hartley  v.  *  fVUksy.  Jacks,  Peake,  202. 

C«»,  4  B.  St  C.  33!^.     Walter  v.  «  Ex  parte  Bignold,  1  Dea.  712. 

Boynet,  1  Ryan  &  M.  149.    Mann  7  Ex  parte  Heath,  2  Ves.  &  B. 

▼.  JToon,  ibid.  249.  240. 

'  Bmridge  v.  Burgit,  3  Camp.  •  Ex  parte  Barclay,  7  Ves.  597. 

262.    CrotK  ▼.  SmUh,  1  M.  &  S.  »  Etdaile  v.  Sowerby,   11   East, 

^.    Goldimth  V.  BUmd,  Bay.  on  117.  Thackrayy.  Blackett,  3  Camp. 

Bills,  224.  165.     11  Ves.  412.     2B.&P.  279. 

*  ExpMteHflAfen,  C.  B.  L.  167.  Bavl.  llii.    Chitt.210. 

Bkkerdykej,  BoUmam,  1  T.  R.  405.  »  Ex  parte  SmUh,  3  Bro.  1. 
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there  notice  is  essential,  and  tliat  a  neglect  to  give  it  will  bar 
the  holder's  right  to  prove  against  the  drawei's  estate.'  Lord 
Thurlow's  decision  was  not  cited  in  argument  in  the  last  case } 
but  the  necessity  of  notice  under  these  circumstances  has  been 
in  some  measure  recognised  in  a  case  before  Lord  Eldon,  in 
which  he  decided  that  notice  of  a  dishonoured  bill  given  to  a 
bankrupt',  as  drawer,  before  the  choice  ofamgneeSy  was  suffi- 
cient notice  to  entitle  the  holder  to  prove.^ 

And  it  has  been  since  held,  that  where  the  drawer  or  in* 
dorser  becomes  bankrupt,  notice  of  dishonour^  if  occurrii^ 
before  the  choice  of  assignees,  must  be  given  to  the  bankrupt, 
and  if  after  such  choice,  then  to  the  assi^ees.^ 

If  li  bill  be  made  payable  to  vl  Jictitwus  payee,  with  the 
knowledge  of  the  acceptor,  it  is  considered  in  effect  as  pay- 
able to  the  bearer ;  and  a  bond  fide  holder  of  it,  for  a  valualde 
consideration,  may  prove  it  under  a  fiat  against  the  indorser, 
or  any  other  part}'-,  who  knew,  at  the  time  he  put  his  name 
to  it,  that  the  payee  was  a  fictitious  person.^  But  where  the 
acceptor,  at  the  time  of  his  acceptance,  was  ignorant  that  the 
payee  was  a  fictitious  person,  the  bill  in  such  a  case  has  been 
neld  to  be  void.* 

The  same  objections,  also,  as  to  the  form  of  the  bill,  whidi 
may  be  urged  with  effect  in  an  action,  apply  to  the  proof  of 
it  imder  a  fiat.  Thus,  a  bill  or  note  is  Imd,  if  the  sum 
for  which  it  is  given  is  payable  on  a  contingency, — or  if, 
in  the  case  of  a  note,  the  promise  to  pay  is  a  condi- 
tional, and  not  an  absolute,  promise.^  A  promissory  note, 
therefore,  given  to  pay  a  sum,  '^  when  the  circumstances  of 
the  maker  will  admit  without  detriment  to  himself  or  family," 
does  not  create  a  debt  proveable  under  a  fiat.^  So,  a  promis- 
sorj'  note  made  payable  *^  in  cash,  or  Bank  of  England  notes," 
has  been  for  the  same  reason  held  bad  for  uncertainty ;  and 
the  holder  of  several  notes  of  this  description,  who  received 
them  from  an  intermediate  person,  was  not  allowed  to  prove 
under  a  commission  against  the  midcer,  either  upon  the  notes,® 
or  as  for  money  had  and  received.^ 

1  Rhode V. Proctor,  4  B.  &C.517.  son,  ibid. 481.  CoUisy,  Emet,  1  H. 
And  see  ex  parte  Rhode,  Mont.  &  B.313.    CHbson  v.  Minet,  ibid.  569. 
M.  430,  where  the  decision  of  the  Gibson  y.  HwUer,  2  H.  B.  288. 
King's  Bench  was   confirmed    by  *  Bennet  v.  Pamell,  I  Camp.  130. 
Lord  Lyndhurst.  180.  c. 

2  Ex  parte  Mo/tne.  19Ve8.  216.  «  Smith  v.  Boheme,  cit.  2  Ld. 
'  Ex^yartc  Chappie,  3  Dca.  218.     Raym.    1362,    1396.     Roberts  ▼. 

Ex  parte  Johnson,  3  Dea.  &  C.  334.  Peake,  Ban.  323,  ftc. ;    and  see 

*  Ex  parte  Clarke,  3  Bro.  238.  Ex  Bayl.  8. 
parte  JHen,,  C.  B.  L.  1 72. ;  and  see         ^  Ex  parte  TooteU,  4  Ves.  372. 
Tatlock  V.  Harris,  3  T.  R.  J  74.  Fare         »  Ex  parte  Imeton,  2  Roae,  225. 
V.  Letpis,  ibid.  182.    Mines  v.  Gib^         ^  Ex  parte  Davison,  Buck.  31. 
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If  the  bill  or  note  haa  not  a  proper  stamp  affixed  to  it^-— 
this,  aW,  is  another  objection,  which  is  as  valid  in  Bank- 
ruptcy, as  at  law.*  But  though  a  bill  be  void  for  want  <rf 
a  proper  stamp,  proof  may  stiu  be  made  for  the  original  con- 
siaeration.^ 

Where  the  holder  of  a  biQ  accepted  by  the  bankrupt,  for 
the  payment  of  which  the  holder  also  held  a  security,  trans* 
ferred  their  securitjr  to  a  third  person,  who  proved  for  the 
amount  under  the  nat ;  it  was  held  that  this  aid  not  prevent 
the  riffht  of  the  bill-holder  to  prove,  also,  on  the  bills;  though 
it  mi^t  be  a  question  for  future  consideration,  whether  ne 
would  be  entitled  to  receive  dividends  on  such  proof.* 

Where  a  bOl  has  been  lost  by  the  holder,  he  may  never- 
theless be  permitted  to  prove  it,  upon  giving  an  ample  indem- 
nity to  the  satisfaction  of  the  commissioner.'* 

StUs  9iot  indorsed.]  Where  a  bill  is  taken  without  the 
indorsement  of  the  parly  from  whom  the  holder  receives  it, 
the  bill  itself  cannot  be  proved  under  a  fiat  against  thai 
party ;  for  no  debt  is  proveable  on  a  bill,  but  what  arises  on 
the  foce  of  it*  And,  though  there  is  a  private  mark  on  the 
bill,  and  the  party  a«imit,  that  upon  all  bills  transferred  by 
'  him  without  indorsement,  on  which  he  made  that  mark,  he 
considered  himself  as  much  liable  as  if  he  had  indorsed 
them*— or  though  the  party  write  over  the  last  indorsement, 
"  Pay  B.  or  order," — the  rule  is  the  same ;  for  in  neither  of 
these  cases  does  the  party  contract  any  legal  obligation  upon 
the  face  of  the  bill.'  So,  where  there  was  even  an  engage' 
ment  in  writing  from  the  party,  to  warrant  the  payment  of 
the  bill  in  like  manner  as  il  he  had  indorsed  it,  which  engage- 
ment came  into  the  hands  of  the  holder  for  a  valuable  consi- 
deration,— ^yet  this  circumstance  has  been  held  not  to  entitle 
the  holder  to  prove  the  bill  against  the  party  who  had  sc 


These  two  Iftttctsesp  it  mutt  be  oon-  jRt(^v.  ^e^6,  1  Esp.  129.    Brwm 

feticd,  carry  the  doctrine  of  uncer-  v.  WatU^  1  Taunt.  353.    HlUon  y. 

iainty,  in  the  construction  of  the  Fyjar,  4  Taunt.  28S. 

promise  in  a  note,  to  a  point  some-  ^  Re  Barham,  1  M.  D.  &  D.  179. 

what  bordering  on  the  extreme ; —  '*  £z  parte  Oreenway,  6  Ves.  8 1 2* 

and  more  especiaUf  at  a  time  when  ^  Ex  parte  Roberti,  2  Cox,  171 ; 

Bank  of  England  notes  were  de-  and  see  Fetin  v.  Harr'uon,  3  T.  R. 

clued  by  the  legislature  to  be  a  759.    Eydt  v.  CUirke,  1  Esp.  447. 

legal  tender,  and  formed  the  chief  *  Ex  parte  ShutUeworth,  3  Ves. 

circulating  medium  of  the  country.  368.                      • 

*  Ex  parte  Mannen,  I  Rose,  68.  ^  Ex  parte  Itbester,  1  Rose,  20« 

=  Alcet  V.  Hodgton,  7  T.  R.  241.  Vincent  v.  Hurlock,  7  Camp.  422. 
n3 
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engaged  to  pay  it^  And  now,  by  the  1  &  2  Geo,  4,  c.  78, 
s.  2,  aU  twZantf  bills  must  be  accepted  by  9vriting  upon  the 
bill;  and  when  a  bill  is  accepted  payable  at  a  particular 
place,  this  is  to  be  deemed  a  general  acceptance ;  and  pre- 
sentment at  that  place  need  not  be  proved,  unless  it  is  ex- 
pressed in  the  acceptance  to  be  only  payable  at  that  place. 

Where  A.  sent  B.,  his  agent,  to  America,  to  purchase 
cotton  wool,  and  authorised  liim  to  draw  bills  on  A.,  and  to 
seU  and  discount  the  same,  and  with  the  proceeds  to  pay  for 
the  cotton ;  and  B.  accordingly  drew  a  bill  on  A.  for  3,000/. 
in  favour  of  R.,  who  discounted  it  for  B.,  and  afterwards 
negociated  it  to  third  persons;  and  B.  applied  the  proceeds  in 
payment  of  the  cotton,  which  was  shipped  off  by  i3.  to  A.  at 
Liverpool,  but  before  the  arrival  of  the  cotton,  or  the  presen- 
tation of  the  bill  for  acceptance,  A.  became  bankrupt ;  and 
the  cotton  was  sold  by  the  assi^ees  for  the  benefit  of  the 
estate ;  it  was  held,  that  these  circumstances  did  not  amount 
to  a  \irtual  acceptance  of  the  bill  by  A.,  and  that  a  subsequent 
indorsee  for  value  could  not  prove  the  amount  of  it  against 
A.*s  estate.^ 

When  a  bill,  which  has  been  taken  without  the  indorse- 
ment of  the  bankrupt,  is  to  be  considered  a  purchascy  and 
when  a  pledge,  will  depend  on  the  circumstances  of  the  case, 
and  the  natiire  of  the  agreement  between  the  parties.  An 
exchange  of  paper  between  two  persons,  where  the  bills  are 
of  the  same  amount,  has  been  considered  to  be  sl  purchase  by 
each  party  of  the  bills  of  the  other.  As  where  G.  accepted  a 
bill  for  J.  and  W.,  and  in  exchange  they  delivered  to  him  at 
the  same  time  a  bill  to  the  same  amount  drawn  and  accepted 
by  other  parties,  but  not  indorsed  by  J.  and  W., — ^Lord  Eidon 
held  this  to  be  s,  purchase  on  the  part  of  G.  of  the  last-men- 
tioned bill,  that  being  the  consideration  for  the  acceptance 
given  by  him  to  J.  ana  W. ;  and  though  G.  had  paid  ms  ac- 
ceptance, and  the  bill  he  received  was  dishonoured,  yet  he 
was  not  permitted  to  prove  the  amount  of  such  bill  imder  a 
commission  against  J.  and  W.^     If  the  bill  is  discounted  ^  by 

^  Ex  parte  Harrison,  2  Bro.  614.  nating  the  one  tranaaction  **a$  a 

Ex  parte  Bftf,  1  Mont.  192.    In  re  taie,"   and  the  other  "as  a  diS' 

Banington,  Sch.  &  Lef.  112;   and  count, "—^  discount  being   in  fact, 

see  post.  nothing  more  than  advancing  the 

^  Ex  parte  BoUon,  2  Dea.  537.  money  secured  by  the  bill  (whether 

*  Ex  parte  Hustler,  1  G.  &  J.  9.  indorsed  or  not)  minus  the  interest; 

^  There  is  an  inaccuracy  in  se-  and  the  person  so  advancing  the 

Teral  of  the  books,  (1   Rose,  23.  money,  if  he  does  not  take  the  in- 

Budc.  115,  n.)  as  to  the  distinction  dorsement  of  the  party,  is  in  reality 

taken  between^  a  transfer  with,  and  the  fmrchaser  of  the  bill, 
without,  indorsement,— in  denomi- 
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the  taker,  it  is  then  also  considered  as  a  purchase;  and,  when- 
ever such  a  bill  is  taken  as  a  purchase,  it  liquidates  the  debt 
due  from  the  person  transferring  it  to  the  full  amount  of  the 
bill,^  and,  consequently,  the  debt  cannot  be  proved  under  a 
fiat  amiinst  such  person. 

Where,  however,  a  bill  without  indorsement  is  taken  as  a 
security  for  an  antecedent  debt,  and  there  is  no  express  agree- 
ment tliat  it  is  taken  in  payment  against  all  risks^  it  is  then 
considered  as  a  pledge,  and  docs  not  destroy  the  debt ;  there- 
fore, if  the  bill  in  tlus  case  be  bad,  though  the  bill  itself  can- 
not be  proved  under  a  fiat  against  the  debtor,  yet  the  original 
debt,  or  so  much  as  remains  due,  may  be  proved.^  But  wliere 
the  antecedent  debt  is  paid,  the  holder  cannot  then  prove 
against  any  party  to  the  Dill.'* 

If  the  bill  is  taken  as  a  pledge,  it  should  in  strictness  Ije 
sold,  and  the  produce  applied  in  satisfaction  or  reduction  of 
the  creditor's  debt }  and  if  any  part  remains  unsatisfied,  he 
will  be  then  of  course  entitled  to  prove  for  the  residue:  or  the 
court  will  in  some  cases  order,  that  the  creditor  shall  be  at 
liberty  to  bring  an  action  on  the  bill  in  the  name  of  the  as- 
signees, upon  his  indemnifying  them,  and  undertakinc*  to 
account  for  any  surplus  recovered.  And  in  either  case,  it  the 
amount  of  the  bill  or  note  exceeds  the  debt  for  which  it  is 
pledged,  the  creditor  will  have  to  pay  the  costs  of  the  appli- 
cation, as  in  the  case  of  an  equitable  mortgage  upon  the 
deposit  of  deeds  without  any  written  agreement.^ 

In  some  cases,  where  the  bankrupt  has  merely  forgotten 
to  indorse  the  bill  or  note,  which  is  transferred  by  him  for  a 
valuable  consideration,  it  has  been  held,  that  he  may  indorse 
it  after  his  bankruptcy^ ;  for  the  act  of  indorsement  is  in  such 
case  considered  a  mere  form,  the  transfer  for  consideration 
being  the  substance,  which  creates  an  equitable  right,  entitling 
the  holder  to  call  for  the  form.'  So,  where  the  whole  bene- 
ficial interest  is  out  of  the  bankrupt,  the  assignees  have  been 
in  that  case  ordered  to  indorse  a  bill  under  the  above  curcum- 
stances — in  such  a  manner,  however,  as  to  secure  them  from 

>  Ex  parte  Whitter,  C.  B.  L.  124.  <  Ex  parte  Britten,  3  D.  &  C.  35. 

Ex  parte  Robertt,  ibid.    Ex  parte  '  Ex  parte  Brotim/ 1  6.  &  J.  407. 

Smiih,  ibid.    Bank  of  England  v.  Ex  parte  Rhodes,  S.  C. ;  and  see  ex 

iVai47man,  lLd.Raym.442.  12  Mod.  parte  Price,    3  M.  D.  &  D.  586. 

241.  Com.  Rep.  57.  2  Dea.  364.   3  M.  8t  A.  217. 

*  Owenton  ▼.  Mone,  7  T.  R.  651.  •  Smith  v.  Pickering,  Peake,  50. 

'  ExparteBto<;A6um,10Ves.206.  Anon.  1  Camp.  492.  n. 

Ex  parte  Hathbone,  Buck.  215.;  and  '  Per  Sir  T.  Plumer,  2  J.  &  W. 

lee  Richard$on  v.  Kirkman,  C.  B.  L.  243.  Ex  parte  Price,  3  M.  D.  8c  D. 

174.  586,  and  cases  there  cited. 
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personal  responsibility.*  And  where  the  payee  of  an  accom- 
modation bul  indorsed  it  aft^r  an  act  of  oankruptcy,  it  was 
holden,  that  this  did  not  prevent  the  indorsee,  for  valuable 
consideration,  from  recovering  on  it  against  the  acceptor.^ 
So,  where  a  bankrupt  had  transferred,  without  indorsing,  a 
note  for  valuable  consideration  to  B.  &  C,  and  afterwards 
died  intestate,  and  B.  took  out  letters  of  administration  to 
him,  and  then  indorsed  the  note  to  B.  &  C, — it  was  held, 
thut  B.  &  C.  might  recover  agamst  the  maker  of  the  note,* 
though  it  was  given  for  the  accommodation  of  the  bankrupt, 
and  though  it  was  not  indorsed  until  several  years  after  it 
was  due. 

But  the  mere  circumstance  of  indorsement,  in  the  transfer 
of  a  bill  or  note,  does  not  make  a  difference  in  estimating  the 
rights  of  the  parties,  if  the  real  meaning  of  the  transaction 
was  only  deposit — the  distinction  depending  not  on  the  fact 
of  indorsement,  but  on  the  intention  of  the  indorser.  In  this 
case,  however,  it  must  be  clearly  established,  that,  notwith- 
standinfj  indorsement,  the  object  was  nothing  but  deposit.** 
Tlius,  w-liere  several  bills  were  delivered  to  a  mortgagee,  some 
of  which  were  indorsed  and  others  not  indorsea;  and  the 
question  was,  whether  tlie  bills  were  intended  to  be  in  the 
nature  of  a  collateral  security,  or  of  an  absolute  transfer,  the 
Court  inferred  (from  their  bein^  a  mortgage,  and  from  the 
circumstance  of  some  of  the  bms  not  being  indorsed)  that 
those  which  were  indorsed  were  intended,  as  well  as  those 
unindorsed,  to  be  held  as  a  security  only.*  And  if  A.  give  B. 
a  liill  to  the  amoimt  of  300Z.,  as  a  secinnti/ for  a  debt  of  1507. 
— whether  A.  indorse  it  or  not — B.,  as  against  A.,  can  only 
prove  150/.,  and  he  will  be  a  trustee  for  A.  in  respect  of  any 
surplus  which  he  mav  receive  from  the  other  parties  to  the 
bill.*  If  the  holder  of  bills  indorsed  by  the  bankrupts  instead 
of  proving  for  each  bill,  proves  the  whole  amount  of  his  debt, 
for  which  he  states  in  his  deposition,  that  he  has  received  no 
security  or  satisfaction  whatsoever  excei)t  the  bills  he  holds, 
— he  will  be  precluded,  after  thus  treating  the  bills  as  a 
security  in  his  deposition,  from  saying  afterwards  they  were 
not  to  be  treated  as  a  security,  because  they  were  indorsed.' 
Indorsement  is,  however,  always  considered  primd  facie  evi- 
dence of  an  absolute  transfer,  Unless  the  object  of  mere 


»  Ex  parte  Greening,  13  Ves.  206.  ^  Watkimv. Mauie,  2  J,&  W.  237. 

Ex  parte  Motcbrof,  1  J.  &  \V.  428.  *  19  Ves.  232. 

£*  parte  Price,  3  M.  D.  &  D.  5  &  6;  '  £x  parte  Baldwin,  dt.  19  Ves. 

but  see  ex  parte  Hail,  1  Rose,  IS.  230. 

"x  parte  Stamrt,  I  G.  &.  J.  344.  «  Per  Lord  Eldon,  ibid. 

^'allace  w.Hardacre,  I  Camp, 45.  ?  Ex  j  arte  Burn,  2  Rose,  58. 
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deposit  is  clearly  shown,  or  can  bo  plainly  inferred  from  the 
nature  of  the  transaction  between  the  parties. 

Where  A.  employs  B.  to  get  bills  discounted,  which  A. 
had  not  indorsed,  and  B.  indorses  them  in  his  own  name,  the 
better  to  effect  that  purpose,  and  both  A,  and  B.  become 
bankrupt, — ^A.'s  estate  must  relieve  B.'s  from  the  liability 
incurred  by  the*  indorsements  on  these  bills;  tliough  the 
case  would  be  otherwise,  if  A.  had  told  B.  expressly  that  he 
would  not  indorse  the  bffls ;  for  then  B.  would  have  been  an 
ii^ent  with  only  a  limited^  authority. 

If  the  acceptor  of  a  bill  for  value  become  bankrupt,  and  i 

the  indorser  is  obliged  to  pay  it  in  consequence  of  the*  bank- 
ruptcy, he  may  prove  the  defit  under  the  fiat,  although  it  was 
not  taken  up  by  tlie  indorser  till  after  the  fiat  issued.  •  It  has  ' 

Ijeon  held,  however,  that  a  party  so  claiming  to  prove  a  bill 
taken  up  by  him  after  the  fiat  issued,  must  lumself  have  con- 
tracted a  liability  upon  it  before  the  issuing  of  the  fiat.  Where 
a  bill,  therefore,  alter  the  bankruptcy  of  the  acceptor,  was 
taken  up  by  a  party,  who  had  previously  discountea  it,  with- 
out indorsing  it, — Lord  Eldon  refused  him  permission  to  prove 
it  under  the  commij^sion,  upon  the  ^'ound  that  he  had  not 
made  himself  liable  on  the  bill  by  mdorsement;  observing,  | 

that  all  the  cases  of  parties  claiming  to  prove,  in  respect  of  ' 

the  payment  of  bills  after  a  commission  of  bankruptcy,  have  | 

been,  where  the  party  is  himself  liable  on  the  bill.^  But 
Lord  Thurlow  upon  a  former  occasion  said,  that  he  considered 
it  as  a  very  clear  point,  that  a  bill  of  ©ftihange,  though 
negociated  after  the  bankruptcy  of  the  acceptor,  might  oe  j 

proved  under  his  commission ;  as  the  debt  accrued  from  the  i 

acceptor  by  his  original  acceptance  of  the  bill.*  Accordingly,  , 

it  has  been  holden,  that  the  indorsee  of  a  bill,  though  in- 
dorr^ed  to  him  after  the  bankruptcy  of  the  acceptor,  might  i 

prove  it  under  his  commission,  but  only  for  such  amount,  as  | 

the  indorser  himself  could  have  proved  at  the  time  of  the 
commission.*  So  that  it  should  seem,  if  the  case  oi  ex  parte 
Isbester  could  have  been  considered  merely  a  transfer  of  the 
Ml  for  value  to  a  third  person,  after  the  commission  against 
the  acceptor — and  not  as  ^payment  of  the  biQ  by  a  person, 

\  £z  ptrte /to^fiwn.  Buck.  113.  640.    Howit  ▼.   IVigS^,  4  T.  R. 

-  Fenn  v.  Barrism,  3  T.  R.  757.  714;  but  the  two  last  cases  were 

^  Ex  parte  Brymer,  C.  B.  L.  165.  cases  of  sureties. 

Cowley  V.  Dunlop,  7  T.  R.  5C5.    Ex  **  £x  parte  hbater,  1  Rose,  20. 

parteSei(ion,cit.  ibid.  570.  Ex  parte  *  Ex  parte  Brymer,  ante;  and 

Hoic,  3  Ves.  304.    Buckler  v.  But*  see  ex  parte  Thomm,  I  Atk.  73.  2 

tiiant,  3  East,  72.  Boule  v.  Baxter,  Wils.  135.     Bingley  v.  Maddwm,  7 

ibid.  177.    Joseph  v.  Orme,  2  N.  P.  T.  R.  499. 

80.  ContA  Bmoket  v.  Rogers,  1  H.B.  •  Ex  parte  Deey,  2  Cox,  423. 


278  Of  the  Proof  of  Debts.  [Chap.  9. 

who  was  in  fact  never  a  parti/  to  tJie  bill,  or  liable  to  pay  it — 
tlie  bill  might  have  been  proved  under  the  commission. 

Where  bankers^  notes  are  bought  up  after  their  bankruptcy^ 
they  cannot  be  proved  by  the  holder, — unless  it  can  be 
shown  that  the  persons  from  whom  they  were  purchased, 
were  individually  entitled  to  a  proof  in  respect  of  the  notes.  * 
But  there  have  been  some  special  exceptions^  to  this  rule ; 
and  in  one  case,  where  one  of  the  partners  of  the  bank,  after 
getting  his  certificate,  took  up  the  notes  of  the  firm,  he  was 
permitted  to  prove,  ^  upon  making  an  a£Bidavit,  that  he  would 
not  have  paid  the  notes,  unless  the  holders  had  had  a  valid 
claim  against  the  firm. 

And  in  all  these  cases,  where  a  bill  is  ne^iated  after  it 
is  due,  whether  by  indorsement  or  mere  dehvery,  the  party 
receiving  it  takes  it  on  the  credit  of  the  person  transferring 
it,  and  subject  to  all  the  equities  to  whicn  it  may  be  liable ; 
whereas  before  a  bill  is  due,  the  party  receives  it  on  its  oifiii 
intrinsic  credit,  and  is  not  bound  to  enquire  into  any  circum- 
stance existing  between  the  person  fix)m  whom  he  takes  it, 
and  any  of  the  previous  parties  to  the  bill.^ 

Payment  of  bill  after  proof  1 — ^Wliere  the  holder  of  several 
bills,  indorsed  to  him  by  a  bankrupt  for  whom  he  had  dis- 
counted them,  proves  for  the  aggregate  amount  of  them,  and 
any  of  the  bills  are  afterwards  paid  in  full,  the  amount  of 
the  bills  so  paid  must  be  deducted  from  the  proof,  and  the 
future  dividends,  be  paid  only  upon  the  residue  of  the  debt.* 
And  the  same,  where  the  bills  have  been  indoi-sed  by 
the  bankrupt  as  a  security  for  a  general  balance,  or  for  a 
debt  even  exceeding  their  amount,  and  the  creditor  proves 
the  whole  amoimt  ofnis  debt,  excepting  the  bills  as  a  security.® 
And  if  the  dividends  have  been  paia  upon  the  whole  proof 
without  such  deduction,  the  assignees  are  not  thereby  con- 
cluded; for  the  lord  chancellor,  on  petition,  will  order  them 
to  be  refimded.'^  In  this  respect,  we  perceive  the  rights  of 
the  creditor  differ  from  the  case,  where  he  proves  only  a 
single  bill ;  for  there  he  is  entitled  to  a  dividend  on  the  lull 
amount  of  his  proof,  provided  he  does  not  receive  in  the  whole 

1  Ex  iMirte  Rogers,  Buck.  490,  *  Ez  parte  Smith,  C.  B.  L.  155. 

'  Portsmouth  bank  case,  cit.  ibid.  Ex  parte  Bloxham,  ibid. 

'  Ex  parte  Atkins,  ibid.  479.  "  Ex  parte  Wallace,  C.  B.  L.  155. 

*  Broum  v.  Davies,  3  T.  R.  80.  Ex  parte  Crossby,  ibid.    Ex  parte 

Boehm  V.  Stirling,  7  T.  R.  427.  Rufford,  I  G.  Sc  J.  41.    Ex  parte 

Brown  y.  Turner,  ibid.  630.   Vinson  Barratt,  ibid,  327.  Ex  parte  Brtmi- 

V.  PYancis,  1  Camp.  19.  Chitt.  126.  kiU,  4  D.  &  C.  442. 

''  Ex  parte  Bum,  2  Rose,  55. 


Sect.  15.]  Of  tlie  Proof  of  DehU.  27£^ 

more  than  20^.  in  the  pound.  ^  But  when  several  bills  are 
thus  proved — as  each  bill  forms  a  separate  and  distinct  por- 
tion of  the  whole  debt — if  a  creditor  was  permitted^  after 
one  of  the  bills  was  paid  infuU,  to  take  a  dividend  upon  the 
gross  sum,  without  deducting  the  amount  of  the  bill  paid 
off, — he  would  then  be  receiving,  as  to  that  portion  of  the 
debt  which  was  composed  of  the  paid  bill,  more  than  20^.  in 
the  pound. 

Where,  however,  after  a  creditor  has  made  a  proof,  except- 
ing a  bill  of  evidence  as  a  security,  and  the  bill  is  not  paid  in 
fuD  until  afier  the  creditor  has  received  dividends  in  his  whole 
debt,  the  assignees  cannot  call  on  the  creditor  to  return  the 
dividends  on  the  account  of  the  bill,  but  can  only  insist  on  a 
reduction  of  the  proof.^ 

Where  the  acceptor  of  a  bill  becomes  bankrupt,  and 
another  person  after  the  bankruptcy  takes  up  the  bill  for 
the  honor  of  the  drawer,  that  person  has  no  right  to  prove 
against  the  estate  of  the  acceptor,  unless  the  acceptor  had 
effects  of  the  drawer's  in  his  hands ;  but  such  person  can 
only  stand  in  the  place  of  the  drawer.^ 

Accommodation  hilU.']  With  respect  to  proof  of  what  are 
termed  accommodation  bills — that  is,  bills  to  which  one  of 
the  parties  has  subscribed  his  name,  without  receiving  any 
value — the  holder  of  a  bill  of  this  description,  who  has  bona 
Jide  given  a  valuable  consideration  for  it,  is  not  affected  by 
the  want  of  consideration  between  the  other  parties.^  But 
such  bill  cannot  be  proved  as  between  the  parties  to  the  accom- 
modation.^ And  where  a  debtor  to  a  bankrupt's  estate,  after 
notice  of  the  bankrupt's  insolvency,  acquired  a  bill  with  the 
bankrupt's  name  upon  it,  (which  ne  knew  then  was  a  mere 
accommodation  bUl  given  by  the  bankrupt,  and  formed  no 
demand  upon  the  bankrupts  estate)  witn  a  view  to  set  it 
off  against  his  own  debt,  he  was  held  not  to  be  a  bond  Jide 
holder  of  such  bill; — and,  having  proved  for  the  difference 
between  the  amount  of  the  bill  and  the  debt  he  owed  the 
bankrupt,  his  proof  was  ordered  to  be  expunged.*  When  two 
persons,  however,  agree  that  the  one  shall  accept  and  pav  all 
Dills,  which  a  third  may  draw  upon  him  on  account  of  the 
other,  and  the  drawer  has  effects  in  the  hands  orone  of  those 

»  Ante,  241.  *  CuU.  B.  L.  97.  Chitt,  442.    Ex 

'  Ex  parte  Carr,  2  De*.  273.  But  parte  Vere,  2  M.  &  A.  123.   4  D.  & 

•ce  ex  parte  Hohna,  4  Dea.  82.  C.  295. 

»  Ex  parte  Lambert,  13  Ves.  174;  »  Ex  parte  Solarte,  2  D.  &  C.  261 . 

overruling  ex  parte  fVackerbiath,  5  *  Ex  parte  Stone,  1  G.  &  J.  191 ; 

Vet.  574.  and  see  Fair  v.  M'lver,  16  East,  130. 
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parties,  though  not  in  the  hands  of  the  acceptor^ — the 
acceptor,  by  such  an  agreement,  makes  himself  equally  liable 
with  that  party  in  whose  hands  the  drawer  has  effects,  and 
the  drawer  may  therefore  prove  such  bills  imder  a  fiat  against 
the  acceptor.^ " 

When  a  party  lends  his  name  upon  a  bill,  whether  as 
drawer,  acceptor,  or  indorser,  without  receiving  value  for 
such  accommodation,  he  is  substantially  a  siu'ety  for  the 
other  jparty  who  has  received  a  consideration  for  the  bill ; 
and  if^  through  the  default  of  that  party,  he  is  oblieed  to 
take  it  up,  he  is  entitled,  of  course,  to  be  indemnified  by  the 
estate  of  that  party.  In  bills  of  exchange,  Lord  Hardw^icke 
observes,  there  is  a  double  contract — the  first  between  the 
principal  debtor  and  creditor,  and  also  an  implied  contract 
that  the  principal  debtor  will  indemnify  the  surety, — so  that 
if  the  creditor  (the  indorsee)  comes  upon  the  surety  (the  in- 
dorser), the  indorser  or  liis  assignees  may  come  in  agamst  the 
original  or  principal  debtor ;  and  he  added,  that  this  was 
likewise  the  case,  where  no  eonsideration  was  paid  by  the 
original  drawer.^  This  principal  lias  been  often  recognized 
in  bankruptcy.  As  where  the  holder  of  a  bill  proved  it 
against  the  person,  who  was  ultimately  bound  to  pay  it, 
before  he  called  upon  the  surety,  and  he  afterwards  received 
from  the  surety  either  the  whole  or  a  part  of  the  debt, — the 
court  was  always  accustomed  to  give  the  surety  the  benefit 
of  the  holder^s  proofs  under  the  commission.  But  there  wa3 
a  great  hardship  formerly,  where  the  surety  paid  off  either 
the  whole  of  the  bill,  subsequent  to  the  act  of  oankruptcy,  or 
part  of  it  Ijefore  the  creditor  had  proved ;  for  in  one  case,  the 
creditor  could  only  prove  for  the  residue  of  the  debt  owing  at 
the  time  of  the  proof — and,  in  the  other,  the  surety  was  held 
to  be  barred  entirely  from  proving, — as,  quoad  him,  it 
])€came  a  debt  subsequent  to  the  bankruptcy.*  To  remedy 
this  grievance  to  the  surety,  the  49  G.  3,  c.  121,  s.  8,  first 
enacted,  and  the  6  G.  4,  c."l6,  s.  62,  enacts  nearly  in  the 
same  words,  that  any  surety  or  person  liable  for  any  debt  of 
the  bankrupt,  though  he  pays  the  debt,  or  any  part  of  it, 
after  the  commission  issues,  may  stand  in  the  place  of  the 
creditor,  if  the  creditor  has  proved — and  if  not,  then  that 
the  surety  may  prove  his  demand  in  respect  of  such  payment, 
not  disturbing  former  dividends.     And  this  benefit  is  given 

^  Ex    parte    Marshall,    I    Atk.  89.    Ex  parte  Manhal,  1  Atk.  129. 

:30.  Ex  parte  Mathewt,  6  Vei.  2S5. 

2  Ex  parte  IValton,  1  Atk.  123.  *  Brookes  t.  Rogers,  1  H.  a  640. 

'  Ex  parte  Ryswicke,  2  P.  Wmi.  Howis  v.  JViggins,  4  T.  R.  714, 
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to  the  surety,  notwithstanding  he  may  have  become  so  even 
after  an  act  of  bankraptcy,  provided  he  had  no  notice  then  of 
any  act  of  bankruptcy.  The  words  *' person  liable"  in  the 
above  enactment,  Lord  Eldon  has  observed,  *  were  adopted 
for  the  convenient  latitude  of  comprehending  all  those  who 
could  not  strictly  be  considered  as  sureties,  but  who  were 
entitled  to  the  same  protection.  Thus,  the  acceptor  of  a  bill 
of  exchange  is  not  strictly  a  surety  for  the  drawer, — the 
acceptor  being,  on  the  face  of  the  bill,  liable  in  respect  of  /m 
otrn  engagement  merely ;  but  if  the  debt,  which  the  acceptor 
adopts,  be  in  reality  the  debt  of  the  drawer,  and  the  contract 
between  the  drawer  and  acceptor  be  in  the  nature  of  an 
accommodation  transaction;  viz.,  that  the  drawer  should  be  the 
person  finally  responsible, — ^in  this  case,  though  the  acceptor 
would  not  strictly  be  a  surety,  yet  he  is  a  "  person  liable." 

In  conformity,*  therefore,  with  the  above  enactment,  when 
the  acceptor  of  a  bill  for  the  accommodation  of  the  drawer  is, 
after  the  drawer's  bankruptcy,  obliged  to  pay  it — though  the 
bill  itself  is,  strictly  speatdng,  gone  by  the  acceptance  being 
paid, — yet  the  acceptor  may  prove  for  the  amount,  as  having 
paid  it  for  the  use  of  the  drawer.^  And  the  like  where  a 
party  draws  and  indorses  a  bill  for  the  accommodation  of  the 
indorsee,  and  is  obliged  to  pay  it  through  the  default  of 
the  acceptor.'  And  such  proo^  as  it  should  seem,  may  also 
include  the  costs  (if  previously  ascertained)  of  an  action 
brought  against  the  acceptor  bv  the  holder,  in  consequence 
of  the  drawer  not  providing  ftmjs  to  pay  the  bill  when  due.* 
If  the  acceptor  assigns  his  debt  to  a  tnird  person,  he  may  be 
called  upon  bv  sucn  assignee  to  prove  it,  and  l^e  assignee 
will  be  entitled  to  all  the  dividends  in  respect  of  it.^ 

This  equity  (which  is  now  in  fact  become  a  l^al  right)  of 
the  surety  on  a  bill,  to  stand  in  the  place  of  the  holder  who 
has  proved  it  under  a  fiat,  was  (before  the  49  G.  3,  c.  121) 
so  far  qualified,  that  it  was  not  permitted  to  operate  to  the 

'  3  V.  &  B.  40.    And  yet  it  has  3.  c.  121,  this  could  not  be  done, 

been  decided  that  the  drawer  of  a  See  ex  parte  Waltm,  I  Atk.  122. 

bin  payable  to  his  own  order,  but  ChiUon  v.   Wh\ffin,    3    Wils.    13. 

drawn  by  him  for  the  accommoda-  Young  v.  Hockley,  ibid.  346.    Van- 

tion  of  the  first  indofBee,  was  not  derhepden  v.  De  Paibe,  Ibid.  52S. 

surety   for  or  liable  for   the  debt  Snaith  v.  Gale,  7  T.  R.  364.    Ex 

of  that  indorsee,  within  the  mean-  parte  Btavfoy,  C.  B.  L.  15S.  Het- 

ing  of  the  49  Geo.  3,  c.  121,  s.  8.  kuvaon  v.  JVoodbridge,  Doug.  166. 

Mafer  v.  Meakie,  I  Gow,  183.  •  Haigh  v.  Jackson,  3  Mee.  k.  W. 

*  Ex   parte    Lloyd,   1   Rose,  4.  598. 

Stedman  y.  Martitmani,  13  East,  *  VoMondau  v.  Conbie,  3  B.  & 

427.    Battett  ▼.  Dodgin,  9  Bing.  A.  13.    8  Taunt.  550.    2  Moore, 

653.    FUley  v.  Langford,  4  Scott,  602. 

N.  R.  208,  G 1 1 .     Before  the  49  G.  >  Ex  parte  Lloyd,  suprli. 
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prejudice. of  the  holder,  if  the  latter  had  any  other  distinct 
demand  against  the  bankrapt's  estate;  so  that  if  there  would 
be  any  diminution  of  the  dividends  upon  such  distinct  debt, 
occasioned  by  the  surety's  standing  in  his  place  and  receiv- 
ing dividends  upon  the  amount  of  the  bill,  such  diminution 
was  directed  to  oe  made  good  out  of  the  dividends  receivable 
by  the  surety.^  But  this  point  has  been  differently  decided 
since  the  49  G.  3,  c.  121.  As,  where  a  surety  on  a  note, 
after  the  bankruptcy  of  the  debtor,  paid  it  off  to  the  creditor, 
the  latter  having  previously  proved  lor  a  greater  amount,  and 
received  a  dividend  on  the  gross  amount  of  his  debt, — Lord 
Eldon  ordered,  that  the  surety  should  receive  from  the 
creditor  the  dividend  on  the  note,  which  the  creditor  had 
already  been  paid.^ 

As  to  the  aischarge  of  the  surety  on  a  bill  or  note,  bv  the 
holder  discharging  or  compounding  with  the  principal,  see 
post,  title  "sureties." 

Cross  bills,]  Where,  however,  a  party  lending  his  name  on 
a  bill  or  note  for  the  accommodation  of  the  bankrupt,  had 
taken  for  his  own  security  a  counter  bill,  with  the  banlcrupt's 
name  upon  it,  he  was,  independently  of  the  40  Geo.  3,  c.  121, 
permitted  to  prove  the  latter  under  the  commission,  though 
the  former  bill  had  not  become  due.  For  the  mere  liability 
to  pay  money  was  held  a  ffood  consideration  for  a  bill  of 
excnange,  and  would  entitle  tne  party  to  come  in  as  a  creditor 
imder  the  commission,  fllthough  the  payment  in  respect  of 
the  liability  was  infuturo,  or  depended  upon  a  contingency.' 
And  this,  it  was  said,  did  not  miUtate  against  the  old  rule, 
that  contingent  debts  were  not  proveable;  because  the  claim 
under  the  commission  was  upon  an  instrument  creating  an 
absolute  debt  at  law.^  But  though  the  holder  of  a  counter- 
bill  could  prove  it  before  the  other  bill  became  due,  yet  the 
practice  was  to  reserve  the  dividends,  until  it  appeared  to 
what  extent  he  had  been  damnified,  and  whether  he  had 
exonerated  the  bankrupt's  estate  from  the  bill  or  acceptance, 
given  by  him  to  the  bankrupt  in  exchange  for  such  counter- 

1  £x  parte  Turner,  3  Ves.  243.  £z  parte  Beaufoy,  C.  B.  L.  158. 

£x  parte  Ruihworih,  \(i  Ves.  409.  £z  parte  Clanricarde,    ibid.    160. 

Paiey  r.  Field,  12  Ves.  435.  "To  such  miserable  devices/*  says 

'  £x  parte  Brook,  2  Rose,  334.  Mr.  Eden,  "were  the  courts  com- 

£k  parte  Ho/mei,  4  Dea.  826,  reTers-  pelled  to  hate  recourse,  in  order 

inz  S.  C.  3  Dea.  662.  to  effect  substantial  justice,  and  to 

'  Touuamt  y.  Martinant,  2  T.  R.  elude  the  operation  of  a  harsh  and 

100.  Hedffiony,  Bell,  TT.R,  91.  inequitable  rule  of  law."— Eden, 

<  Ex  parte  Maydwell,  C.  B.  L.  B.  L.  141. 
252.    Rolf$y.  Cation.  2  H.  B.  570. 
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bill,*  It  was  afiterwards  doubted,  whether  such  proof  ought 
to  have  been  permitted,  before  the  party  applying  to  prove 
had  taken  up  his  own  paper,  or  had  paid  tiie  original  debt.^ 
And  it  seems  now  to  be  a  settled  rule,  that  the  surety  claim- 
ing to  come  in  as  a  creditor  upon  an  exchange  of  acceptances 
must,  before  he  can  be  permitted  to  prove,  take  up  nis  own 
bills,  or  exonerate  the  bankrupt's  estate  firom  any  liabihty  in. 
respect  of  them.* 

where  there  has  been  a  mere  exchange  of  acceptances  for 
the  same  sum  between  the  creditor  and  the  bankrupt,  the 
creditor  cannot  prove  against  the  bankrupt  any  payment 
made  on  the  creditor's  own  acceptance;  for  in  such  a  trans- 
action the  law  considers,  that  tne  creditor  did  not  ^ve  his 
own  acceptance  in  consideration  of  a  promise  of  indemnity 
from  the  bankrupt,  but  in  consideration  of  an  actual  and 
executed  delivery  of  the  other  acceptance.  Each  party,  there- 
fore, under  these  circumstances,  is  held  to  have  liquidated 
his  claim  on  the  other,  by  the  acceptance  which  he  takes  in 
lieu  of  his  own.^  Whether,  in  other  exchanges  of  paper 
between  two  parties,  one  acceptance  is  to  be  considered  as 
given,  or  one  Dili  transferred  in  consideration  of  the  other, 
must  be  determined  by  the  particular  circumstances  of  each 
case.^  Any  variation  in  the  time  of  payment,  or  of  the 
amount,  of  the  respective  bills,  is  evidence,  whether  the  par- 
ties did,  or  did  not,  transfer  the  bills  in  consideration  of  each 
other,  though  not  conclusive  evidence.  But  an  agreement 
by  each  p>arty  to  pay  his  own  acceptances  is  conclusive 
evidence,  that  the  bills  were  given  in  consideration  of  each 
other.*  Where,  upon  an  exchange  of  acceptances,  one  party 
takes  up  and  pays  his  own  acceptance  after  the  bankruptcy 
of  the  other,  and  the  bankrupts  acceptance  has  not  been 
proved  by  anjf  other  holder,  the  drawer  may,  of  course,  prove 
it  under  the  iiat.  But  if  both  parties  become  bankrupt,  and 
the  acceptance  of  one  party  has  been  proved  by  the  holder  of 
it  against  the  estate  ot  the  drawer,  as  well  as  against  that  of 
the  acceptor,  and  the  holder  receives  dividends  under  each 
fiat,  the  amount  of  the  dividends  paid  by  the  assignees  of 
the  drawer  cannot  be  proved  under  the  fiat  against  the 
acceptor;  for  that  woula  be  charging  the  estate  of  the  ac- 
ceptor twice  for  the  same  debt.' 

In  transactions  of  this  nature,  where  both  parties  become 

1  Ex  ptrte  Ourtii,  C.  B.  L.  162.         ^  Cotrfey  v.  DwOop,  7  T.  R.  565. 

£z    pane   Lee,   ibid.      Ex   parte  BucUer  v.  Buttwcmt,  3  East,  72. 
BrmoM,  ibid.  *  Per  Lord  KUenborough,  3  East,. 

'  InreBo7iofi«ff,  C.  B.L.  161.  76. 

»  C.  B.  L.  162.    Ex  parte  B/o*.         «  Ibid.  7  T.  R.  565.  Chitt.  443. 
kam,  8  Yes.  531.  '  Cowley  Y.Dunlop,  7  T.  R.  565. 
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bankrupt,  and  there  has  been  a  considerable  exchange  of 
paper  between  them,  questions  of  great  difficulty  frequently 
occur  in  determining  the  amount  of  proof  to  be  made  oy  the 
assignees  of  that  party,  who  has  accepted  to  a  greater 
amount  than  the  other, — more  especially,  if  there  happen  to 
be  outstanding  acceptances  of  each  party  capable  of  proof 
by  the  respective  holders,  or  bills  which  have  been  already 
pi'oved  unaer  such  fiat.  In  one  case  of  this  kind,  where  th\9 
iissignees  of  one  firm  claimed  to  prove  against  the  estate  of 
the  other  outstanding  bills,  that  might  be  proved  by  the 
holders  against  both  estates,  Lord  Loughborough  held,  that,  as 
between  the  two  estates,  no  proof  could  be  made  of  the  un- 
satisfied bills  of  either  party ;  and  he  directed  an  account  of 
the  dealings  between  the  parties  to  be  taken,  excluding  those 
bills,  and  the  balance  to  be  ascertamed  upon  the  general 
dealings  between  them,  considering  bills  duly  honoured  as  so 
much  cash,  for  which  balance  only  the  proof  was  ordered  to 
stand.^  In  a  subsequent  case,  under  the  same  bankruptcy, 
where  the  assignees  of  one  house  petitioned  to  prove  against 
the  estate  of  the  other,  not  only  for  the  cash  balance  between 
the  two  estates,  but  also  in  respect  of  the  dishonored  bills, 
part  of  which  having  been  negociated,  were  proved  by  the 
respective  holders  against  both  estates, — Lord  Loughborough 
said,  that  upon  consideration  of  the  case  of  Ex  parte  Warner 
it  struck  him,  that  there  were  but  two  ways  of  taking  the 
account  between  the  two  estates— either  to  consider  aU  the 
bills  to  be  struck  out  of  the  case  entirely,  as  if  issued  for  a 
bad  purpose,  like  gambling  transactions,  &o.y  upon  which 
there  could  be  no  proof— or  to  consider  them  all  as  pood 
bills  ]  and  he  permitted  the  cash  balance  in  this  case  only  to 
be  proved.2  And  where  part  of  the  accotmt  between  two 
mercantile  houses,  which  become  bankrupt,  consists  of  bills 
that  may  be  proved  against  both  estates,  there  can  be  no 
proof  in  respect  of  those  bills,  as  between  the  two  houses, 
unless  there  is  a  surplus  after  satisfying  the  holders  of 
the  biUs  3 

This  above  principle  adopted  by  Lord  Loughborough  was 
also  recognised  by  Lord  Eldon  in  the  following  case,  where 
there  were  mutual  advances  of  cash  between  the  parties,  but 
paper  upon  one  side  only.    A.  and  B.  had  dealings  together^ 

^  Ex  parte  Walker,  4  Ves.  378.  paper  afaould  be  proved,— but  no 

3  £z  parte  Barle,  5  Ves.SSS.  Mr.  cash  balance,  if  the  party  to  whom 

Christian*  in  his  observations  on  the  balance  was  due  has  drawn  bills, 

these  cases  (vol.  2,  390),  proposes  a  which  have  been  already  proved  to 

different  arrangement  from  either  of  the  amount  of  the  balance, 

the  plans  suggested  by  Lord  Lough-  '  £x  parte  Rawwn,  I  Jac  274. 

borough,  namely,   that .  all   cross  Ex  parte  LaforetU  2  Bea.  &  C.  199. 
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in  the  course  of  which  it  appeared  that  B.  hod  received 
fiom  A.,  in  cash  and  bilb,  6,4^4/.  9^.  Qd,,  and  A.  had  received 
fix>m  £.^  in  cash  alane,  5^2842. 19^.  7d. ;  making  a  balance  of 
599/.  9s.  Sd.  upon  the  whole  account  in  favour  of  B.  Both 
became  bankrupt,  and  several  of  the  bills  delivered  by  A.  to 
B.  (amounting  to  1^0982.)  were  dishonoured,  and  proved 
against  both  estates,  and  dividends  paid  upon  them.  B,*» 
assignees  applied  to  prove  498/.  10^.  4d.  under  A.'s  com- 
mission, insisting  that  the  1,098/.  should  be  deducted  from 
the  6,424/.  9s.  3a.,  and  tlxere  would  then  be  that  balance  due 
to  B.'s  estate.  LordEldon  admitted  the  proof,  butheld  that  the 
assignees  of  A.  were  entitled  to  retain  and  apply  the  dividends 
payable  in  respect  of  such  proof,  for  the  exoneration  of  the 
estate  of  A.  firom  all  the  dividends,  which  it  should  be 
obliged  to  pay  in  respect  of  the  proof  of  those  ^  dishonoured 
bills  so  proved  against  both  estates.  Upon  this  principle  the 
following  case  appears  to  have  been  decided : — ^A.  and  B. 
exchanged  their  acceptances  of  various  bills  drawn  upon 
them  respectively  by  C,  and  all  three  became  bankrupt 
before  any  of  the  bills  fell  due,  and  the  acceptances  of  A.  were 
negociated  by  the  drawer  C,  and  were  proved  by  the  holders 
uc^er  each  commission,  who  received  dividends  on  theii* 
respective  proofs.  It  was  held  that  A.'8  assignees  might  prove 
the  amount  of  B.'s  acceptances  under  B.'s  commission,  sub- 
ject to  a  retention  of  the  dividends  until  it  was  ascertained 
what  eacli  estate  would  pay  on  the  whole  of  their  liabilities.^ 
But  where  bankers  accepted  bills  ibr  the  accommodation 
of  the  bankrupt,  who  had  Kept  cash  with  them,  and  was  in 
the  habit  of  remitting  bills  to  them  irom  time  to  time  to 
cover  the  acceptances  when  they  became  due, — and  at  the 
date  of  the  commission  the  bankers  were  under  acceptances 
for  the  bankrupt,  and  also  held  biUs  drawn  by  the  bankrupt, 
none  of  which  acceptances  or  bills  were  due  at  the  time 
of  the  bankruptcy, — Lord  Eldon  held  that  upon  this  sort  of 
transaction,  the  oankers,  taking  up  their  own  acceptances, 
were  entitled  to  prove  upon  the  securities  they  held,  but  not 
for  tlie  cash  balance.^  And  since  the  operation  of  the  pro* 
vision  in  the  0  Geo.  4,  c.  16,  s.  52,  for  the  protection  of 
sureties,  a  new  principle  has  been  introduced  in  the  decision 
of  t\m  class  of  cases  relating  to  cross-paper  transactions.  So 
that  if  A.  has  accepted  bills  for  the  accommodation  of  B., 
the  bankrupt,  and  does  not  pay  them  when  due, — and  B.  has 
given  A.  buls  or  notes  to  secure  any  debt  or  balance  due  to 

>  Ex  parte  Metcaif.  1 1  Ves.  404.         *  Ex  parte  Bloxham,  6  Vcs.  531. 
'  Ex  parte  Solarte, 3  D.  &  C. 41 9. 
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him, — and  any  of  such  acceptances,  bills,  or  notes  are  after- 
wards negociated  and  proved  by  the  respective  holders 
against  B.^  estate,  to  a  larger  amount  than  any  cash  balance 
due  from  B.  to  A., — such  cash  balance  will  not  be  permitted 
to  be  proved  under  B.'s  fiat.  And,  notwithstanding  A. 
actually  pays  any  of  the  bills  which  have  been  proved  under 
the  fiat — all  that  he  can  claim  is,  to  have  the  benefit  of  the 
proof  in  respect  of  the  particular  bills  ^  which  he  is  obliged 
to  pay. 

^^7  ^7  ^^^^  ^'^  acceptance,  a  debt  be  constituted,  which 
may  be  proved  under  a  fiat  against  the  acceptor,  that  is  as 
much  a  consideration  for  a  bill,  as  if  the  value  6f  the  bill  had 
actually  been  paid  in  money.  Thus,  where  G.  and  Co.,  being 
laigely  indebted  in  a  drawing  account  to  F.  and  Co.,  paid  to 
them  a  bill,  which  the  latter  indorsed  to  D.  and  Co. ;  and 
then  O.  and  Co.,  F.  and  Co.,  and  two  other  parties  to  the 
bill  having  become  bankrupt  and  insolvent,  IJ.  and  Co.  by 
proving  it  imder  each  commission,  and  receiving  a  composi- 
tion from  the  estate  of  the  insolvent,  obtained  altogether  205. 
in  die  pound ; — it  was  held,  that,  although  6.  and  Co.  were 
only,  indebted  to  F.  and  Co.  in  respect  of  F.  and  Co.'s  ac- 
ceptances, which  were  in  fact  not  paid  when  F.  and  Co. 
became  bankrupt,  yet  that  the  assignees  of  F.  and  Co.  were 
entitled  to  stand  in  the  place  of  D.  and  Co.,  in  respect  of  the 
proof  made  by  the  latter  under  the  commission  against  one 
of  the  other  parties  to  the  bill,  to  the  extent  ot  the  divi- 
dends which  nad  been  paid  to  D.  and  Co.,  under  F.  and 
Co.'s  commission.^ 

Where,  by  agreement  between  the  plaintiffs  (bankers  at 
Carlisle^  and  tne  defendants  (bankers  at  Newcastle),  the 

Elaintins  were  weekly  to  send  defendants  all  the  notes  issued 
y  the  defendants,  as  well  as  the  notes  of  certain  other 
banking  houses,  which  might  come  to  the  plaintiffs'  hands, — 
and  the  defendants  were  in  exchange  to  return  to  the  plain- 
tiffs all  their  own  notes,  and  the  notes  of  certain  other 
bankers  which  mi^ht  come  to  the  defendants'  hands,  and  the 
deficiency  was  to  be  made  up  by  a  bill  drawn  by  the  defend- 
ants in  favor  of  plaintiffs  at  a  certain  date, — it  was  held,  that 
the  notes  so  sent  by  the  plaintiffs  constituted  a  debt  against 
the  defendants,  wliich  the  latter  might  pay  by  a  return  of 
notes  according  to  the  agreement;  but  that  if  they  made  no 
such  return,  or  a  short  return,  and  gave  no  bill  for  the 
balance,  such  balance  remained  as  a  debt  against  them,  which 
was  proveable  by  the  plaintiffs  imder  a  commission  issued 

*  £z  parte  Read,  1  G.  Sc  J.  224.        ^  Ex  parte  Gr€enwood,B\ick.2Z1 . 
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asamst  the  defendants^  on  an  act  of  bankruptcy  committed 
aner  the  time^  when  the  bill  for  the  balance  (if  drawn)  would 
have  been  due  and  payable.^ 

The  holder  of  a  bill  or  note,  who  has  discoimted  it  for  the 
previous  holder,  may  prove  against  any  of  the  parties  to  the 
bill  for  the /tfS  amount?  And,  as  an  assignee  or  indorsee  of 
a  bankrupt's  notes,  who  has  bought  them  in  at  10«.  in  the 
pound,  may  take  out  a  commission  on  such  notes,* — ^it  should 
seem,  that  ne  might  equally  prove  the  inll  amount  of  them 
as  a  general  creditor,  and  receive  dividends  upon  that  amount 
under  the  commission. 

The  costs  and  charges  o{  protesting  bills  might  formerly  be 

J  roved,  if  they  were  incurved  before  the  act  of  bankruptcy ; 
ut  those  incurred  afterwards  could  not  be  proved.  But  now, 
it  is  apprehended,  under  the  47  th  section  of  the  6th  Geo.  4, 
c.  16,  all  such  costs  are  jproveable,  if  they  were  incurred  be- 
fore the  issuing  of  the  nat,  and  before  notice  of  the  bank- 
rupt's insolvency.  And  such  costs  and  charges  may  also 
include  the  consequential  damages,  which,  by  the  law  of  a 
foreign  state,  the  drawer  or  indorser  of  a  returned  bill  is 
obhged  to  pay  beyond  beyond  the  amount  of  the  bill.  As, 
where  bills  drawn  by  a  trader  in  Pennsylvania  upon  the 
bankrupt  in  Englana  were  protested  ana  returned  to  the 
drawer,  some  lor  non-acceptance,  and  others  for  non- 
payment,— and  by  a  law  of  tnat  state  the  drawer  or  indorser 
of 'a  bill  so  returned  must  pay  it  with  20  per  cent,  advance 
for  damages,  which  the  drawer  in  this  case  accordingly  paid, 
— Lord  Camden  admitted  the  drawer  to  prove  the  20  per 
cent,  under  the  commission,  saying,  that  that  per  centage 
was  part  of  the  original  contract;  for  the  nature  of  the  en- 
gagement was  to  pay  the  bills  when  due,  or  the  20  per  cent, 
in  addition  (according  to  the  law  of  Pennsylvania)  the  same 
as  if  it  had  been  by  express  stipulation.^ 

Me-^xckange,  when  it  is  only  the  value  in  sterling  money 
of  the  bill  payable  abroad  in  foreign  money,  has  been  held 
proveable,  notwithstanding  the  value  of  the  foreign  money 
was  greater  at  the  time  ot  re-drawing,  than  at  the  time  of 
negociating  the  biU.^  But  the  re-exchange  must  not  include 
damages  and  costs  arising  upon  protest  of  bills  after  the 
issuing  of  the  fiat. 

Interest  on  bills  now  proveable.]    With  respect  to  interest 

^  Forster  v.  Swrteet,  12  East,  605.  '  Ex  parte  Lee,  1  P.  Wms.  782. 

And  see  Gillard  v.  fVite,  5  6.  8k  C.  *  Francis  v.  Rucker,  Amb.  672. 

134.  *.  Ex  parte  Hofman,  C.  B.  L.  1 75. 

>  Ex  parte  Marlar,  1  Atk.  150. 
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on  bills  aud  notes^ — ^the  practice  was  fonnerly  not  to  allow 
it  to  be  proved,  unless  it  was  expressed  in  the  Ixxly  of  them;  ^ 
or  unless  there  was  a  special  a^eement  or  custom  of  the 
trade  to  that  effect  ;^  the  rule  in  bankruptcy  differmg  from 
the  rule  in  equity  in  this  respect,  which  allows  interest  on  bills 
and  notes  ^payable  on  demand,  or  on  a  d^  certain)  to  be 
calculated  m>m  the  d^nand,  or  the  day.^  fiut  now,  by  the 
b7th  section  of  the  6th  Geo.  4,  c.  16,  the  holder  of  any  biU 
or  note,  which  is  overdue  at  the  issuing  of  the  commission, 
though  interest  is  not  reserved  by  it,  may  nevertheless  prove 
for  interest  upon  it  up  to  the  date  of  the  fiat,  at  such  rate  as 
is  dlowed  by  the  court  of  Queen's  Bench  in  actions  upon 
bills  or  notes.  And  w^here  a  creditor,  with  whom  a  bill  of 
exchange  had  been  deposited  as  a  security,  first  proved  his 
debt  against  the  estate  of  the  drawer  (his  principal  debtor) 
and  therebvi  and  by  other  means,  reduced  his  debt 
to  14tL, — he  was  held  entitled  to  prove  under  a  com- 
mission against  the  acceptor,  not  only  the  14Z.  but  also  all 
the  interest  due  upon  his  whole  debt  up  to  the  time  of  making 
that  proof,  for  the  perfect  liquidation  of  the  account,  in 
respect  of  which  he  neld  the  bill  as  a  security.'*  Where  a 
bill  is  drawn  payable  at  a  given  time  after  date  tor  a  specified 
sum,  ''with  lawful  interest  for  the  same,"  interest  is  to  be 
computed  firom  the  date  of  the  biU.^ 

As  to  the  ri^ht  of  the  bill-holders  to  double  proof,  or 
election  of  proo^  where  there  are  separate  trades  or  firms, 
see  post,  p.  660. 


Section  XVI. 

Policies  of  Insurafice. 

Formerly  all  debts  which  might  become  due  and  payable 
on  policies  of  insurafice,  or  hottoTnry  and  respondentia  ionds, 
being  (as  such  debts  are)  contingent  in  their  nature,  were  not 
proveable  under  a  commission  of  bankrupt,  unless  the  con- 
tingency had  happened  before  the  act  of  bankruptcy.  Relief 
was  first  affordea  to  creditors  holding  these  securities  by  the 
19  Geo..  2,  c.  32,  s.  2,  which  enabled  them  first  to  make  a 

1  £x  parte  MarUr,  1  Atk.  151.         '  Loumdu  v.  CoiUm,  17  Ves.S?. 

Ex  parte  Cochs^  1  Rose,  317.    Ex  Ex  parte  Cock,  1  V.  &B,  342.    Ex 

parte  Chamffion,  3  Bro.  436.  parte  Cockt,  1  Rose,  317. 

-  Ex  parte  Hankey,  3  Bro.  504.         ^  Ex  parte  Maritn,  1  Rose,  87. 
Ex  parte  MiUt^  2  Ves.  295.  Ex  parte         '  Dwnun  y.  Dibden,  1  Ry.  &  M. 

miliams,  1  Rose,  399.  381. 
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daim^  and  afterwards  prove  when  the  contingency  took  eflTect. 
The  6  Geo.  4,  c.  16,  s.  63,  adopts  that  provision,  declarinsp 
that  the  obligee  in  any  bottomry  or  respondentia  bond,  and 
the  assured  in  any  pohcy  of  insurance,  made  upon  good  and 
valuable  consideration,  shall  be  so  admitted  to  claim,  and 
after  the  loss  to  prove  his  debt  or  demand,  and  receive  divi- 
dends, as  if  the  loss  or  contingency  had  happened  before  the 
issuing  of  the  commission  against  the  obligor  or  insurer. 
And  the  person,  also,  who  effects  the  policy,  may  prove  for 
any  loss,  though  not  beneficially  interested  in  the  ship  or 
goods,  in  case  the  person  reaUy  interested  is  out  of  the 
realm.^ 

Insurances  upon  lives  are  within  this  enactment;  for, 
though  they  are  not  expressly  mentioned,  the  enacting  words 
are  sufficient  to  comprehend  them.^ 

A  debt  upon  a  poHcy  of  insurance  on  foreign  property, 
where  the  loss  happens  by  capture  by  any  British  or  co- 
belligerent  vessel  alter  the  commencement  of  hostilities,  al- 
though the  policy  itself  was  effected  during  peace,  is  not 
proveable,  nor  even  after  the  return  of  peace  ;^  for  every 
insurance  on  alien  property  by  a  British  subject  must  be  un- 
derstood with  this  impHed  exception^  tliat  it  shall  not  extend 
to  cover  any  loss  during  tlie  existence  of  hostilities  between 
the  respective  countries  of  the  assured  and  «assurers. 


Section  XVII. 

Refit. 

A  landlord  having  a  general  right  to  distrain  goods  for 
rent,  as  long  as  they  remain  on  the  premises  for  which  the 
rent  is  due,  neither  the  issuing*  of  a  Hat  against  the  tenant, 
nor  the  messenger's  possession  of  his  goods,  will  prevent  him 
fipom  exercising  that  right.  But  bv  6  Geo.  4,  c.  16,  s.  74, 
the  landlord  cannot  now,  after  the  act  of  bankruptcy, 
distrain  for  more  than  one  yearns  rent ;  and  that  must  have 
become  due  before  the  date  of  the  fiat.  If  more  than  a  year's 
rent  therefore  is  due  to  liim,  he  can  only  prove  for  the 
residue ;  the  law,  in  this  respect,  putting  him  upon  the  same 
footing  in  bankruptcy,  as  wnen  his  tenant's  goods  are  seized 
by  the  sheriff  under  an  execution,  in  which  case  he  is  only 

^  This  last  provision  is  taken  '  Ex  parte  Lee,  4  Mont.  6.  L. 
from  the  49  G.  3,  c.  121,  t.  16.  App.  13.     13  Yes.  64.  Brandon  v. 

'  Cox  ▼.  lAotard,  1  Doug.  166.         Curling,  4  East,  410. 
VOL.  I.  O 
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entitled  to  ^  yearns  rent  out  of  the  goods  so  seized.^  As  long, 
however,  as  the  goods  continue  on  the  premises,  whether 
before  or  after  the  choice  of  assi^ees,  or  even  after  the 
assignees  have  sold  them,  the  landlord  will  be  entitled  to 
distrain  for  the  whole  year's  rent.^ 

But  in  a  case,  where  the  landlord  proved  the  amount  of 
the  rent  due  to  him,  and  permitted  the  aasiniees  to  sell  the 
goods  to  a  third  person,  who  thereupon  took  possession  of 
them,  and  resided  on  the  premises, — and  the  landlord,  three 
years  after  proving  his  debt,  distrained  upon  the  goods  as 
bein^  still  upon  the  premises, — Lord  Hardwicke,  arber  great 
consideration,  determined,  that  the  vendee  of  the  goods  was 
entitled  to  retain  .them ;  and  confined  the  landlord  to  his 
remedy  under  the  commission.^  And  indeed  it  should  seem 
now,  under  the  equitable  construction  of  the  b9th  section  of 
the  6  Geo.  4,  c.  16,  (which  declares  that  the  proving  or 
claiming  a  debt  by  a  creditor  shall  be  an  election  to  take  the 
benefit  of  the  commission,  with  respect  to  the  debt  so  proved,) 
that  whenever  the  landlord  had  once  ]Mroved  or  claimed  the 
whole  amount  of  his  rent  under  a  fiat,  his  doing  so  would  be 
deemed  equally  an. election,  and  would  amount  to  a  waiver 
of  his  remedy  by  distress. 

Whenever  the  goods  are  taken  office  premises,  after  being 
sold  by  the  assignees,  the  landlord  then  loses  his  remedy 
altc^etner  by  distress,  and  can  onlv  come  in  under  the  com- 
mission pro  raid  with  the  rest  of  tne  creditors.^  And  in  one 
case,  though  he  had  ia  tBX^  distrained  before  the  bankruptcy, 
but  the  tenant  had  replevied  the  goods,  and  the  reple^on 
cause  was  pending  at  tne  time  of  the  bankruptcy,  the  land- 
lord was  held  to  have  lost  his  lien.^  Nor,  when  the  goods 
are  once  actually  removed,  is  the  landlord  entitled  to  a  lien 
for  a  year's  rent^  under  any  eauity  of  the  statute  which  ^ves 
the  landlord  a  year's  rent  m  tne  case  of  an  execution ;  for  a 
fiat  in  bankruptcy  is  not  an  execution  within  the  meaning  of 
that  statute.*  Therefore,  where  a  sheriff  seized  and  sold 
ffoods  under  an  execution  aft^r  an  act  of  bankruptcnr,  it  was 
held,  that  he  was  not  entitled,  out  of  the  produce  of  the  sale, 
to  retain  for  a  year's  rent  which  he  had  pdd  to  the  landlord, 
unless  he  coula  show  that  such  payment  was  made  without 
notice  of  the  commission.'     But  in  an  action  by  the  landlord 

>  8  Ann.  c.  14.  »  BradfU  t.  BaU.  1  Bro.  427. 

'  Ex  parte  Plummer,  1  Atk.  103.  '  £z  parte  Deuine,  C.  B.  L.  177. 

Bx  parte  Jacqutt,  1  Atk.  104.    Ex  L«tf  t.  Loper,  15  East,  230 ;  but  see 

ptrte  DiliM»  ibid.  2  Bl.  Com.  487,  contii. 

*  £x  parte  Oroiw,  1  Atk.  104.  *  Letf  ▼.  Lopet,  supra. 

«  Ex  parte  JDaMAflrmef,  1  Atk. 
103.    Ex  parte  Orwe,  ibid.  104. 
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i^^ainst  the  sheriff  for  not  paying  a  year's  rent,  it  was  held 
by  the  court  of  Exchequer  to  be  no  answer,  that  tlie  tenant 
was  bankrupt  when  the  execution  was  executed,  and  that  the 
goods  were  therefore  no  longer  his  property,  but  that  of  the 
assignees,  and  that  the  sheriff  ought  not  to  be  liable  both  to 
the  assignees  and  the  landlord.^  If  the  goods  however  are 
fraudulently  or  clandestinely  removed  by  the  assignees  to 
avoid  a  distress  for  rent,  then  the  landlord  has  a  rig-ht,  under 
the  11  Geo.  2,  c.  19,  s.  1,  to  follow  the  goods,  and  distmin 
them  wherever  he  may  find  them,  within  thirty  days  after 
their  removal. 

But,  unless  a  landlonl  actually  distrain  the  ^^oods  of  his 
tenant,  he  can  have  no  lien  on  them  whatever  ibr  his  rent. 
When  it  is  said,  therefore,  that  a  mortgagee  of  a  bankrupt's 
leasehold  estate,  who  pays  the  arrears  of  rent  due  to  the 
bankrupt's  landlord,  may  apply  to  the  court  for  an  order 
tbat  he  may  stand  in  the  place  of  the  landlord  with 
req)ect  to  his  right  to  distrain,^ — ^that  can  oiUy  have  reference 
to  a  case,  where  the  arrears  have  been  paid  upon  a  distresa 
already  made  by  the  landlord, — or  at  least,  where  there 
are  ^oods  still  remaining  on  the  premises  for  the  landlord 
to  distrain. 

Although  a  landlord  cannot,  in  general,  distrain  until  the 
rent  becomes  due,  yet,  if  the  agreement  be  otherwise,  or  there 
is  a  custom  of  the  country  to  the  contrary,  there  is  no 
objection  to  it  in  point  of  law.  Therefore,  where  a  bankrupt 
(who  had  previously  committed  an  act  of  bankruptcy)  took  a 
shop,  and  agreed  to  pay  half  a  year's  rent  in  advance,  and 
by  the  custom  of  the  country  also  that  proportion  of  rent 
was  payable  on  the  day  on  which  the  tenant  entered, — ^the 
landlord  was  held  entitled,  before  the  first  half  year  expired, 
to  distrain  the  goods  on  the  premises  for  half  a  year's  rent ; 
and  the  landlord  having  in  fact  bought  the  bankrunt's  goods 
at  the  sale  under  the  commission,  it  was  also  held  that  he 
bad  a  right  to  retain  the -amount  of  the  rent  out  of  the  pur- 
chase money'  due  to  the  assignees.  In  this  case,  though 
there  was  no  actual  distress,  yet,  the  landlord  being  in  pos- 
aeasion  of  the  goods  as  a  purchaser,  it  was  considered  that  he 
had  the  remedy  of  distress  in  his  own  hands,  by  preventing 
the  ffoods  (as  purchaser)  from  being  removed  off  the  premises, 
untu  he  chose  to  exercise  his  rights  as  landlord.'* 

*  Duck  ▼.  Braddylf  13  Pri.  455.  Christian  suggests,  vol.  2, 510),  have 
'  1  Alk.  103.  been  contended  in  this  case  with 

*  BmdUeff  ▼.  Taifhr,  2  T.  R.  600.  some  reason,  that  the  fut  of  the 

*  It    might,    however   (as  Mr.  landlord  jwrcAaJtng' the  goods  under 

o  2 
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Where  on  a  distress  for  rent,  goods  were  sold  producing  a 
surplus  after  satisfaction  of  the  rent,  which  surplus  remained 
in  the  hands  of  the  hailiff,  who  afterwards  became  bankrupt; 
and  the  tenant  died,  and  his  executor  claimed  this  money  of 
the  assignees,  in  preference  to  the  other  creditors  of  the 
bankrupt ;  it  was  held  that,  as  the  bailiff  had  embezzled  the 
money,  the  executor  must  come  in  with  the  rest  of  the  cre- 
ditors,^ though,  if  anything  had  remained  in  specie,  the  case 
might  have  been  different. 

As  the  landlord  can  only  prove  for  the  amount  of  the  rent 
actually  due,  and  not  for  any  future  rent,  in  order  to  protect 
landlords  therefore  from  any  loss  of  future  rent  accruing 
after  the  bankruptcy  of  their  tenants,  it  is  enacted  by  the 
6  Geo.  4,  c.  16,  s.  75,  that  if  the  assignees  of  a  bankrupt, 
who  is  possessed  of  leasehold  premises,  shall  not,  upon  being 
requirea  by  Ihe  landlord,  elect  whether  they  will  accept  or 
decline  the  lease,  the  landlord  may  ajpply,  by  petition  to  the 
lord  chancellor,  for  an  order  that  they  shall  so  elect,  and 
in  case  they  shaU  decline  the  lease,  then  that  the  lease 
and  the  possession  of  the  premises  may  be  delivered  up  to 
the  landlord. 

For  further  information  on  this  head,  the  reader  is  referred 
to  that  part  of  the  following  chapter  ^  which  treats  of  the  duty 
of  the  assignees  in  collecting  the  bankrupts  property. 


Section  XVIII. 

Interest. 

The  rule  in  bankruptcy  as  to  the  proof  of  interest  is,  that 
none  is  proveable  but  wnat  arises  by  contract ;  for  if  there 
be  no  contract,  interest  is  then  only  matter  of  damages,  and 
is  given  as  such  merely  in  an  action  at  law.  When,  indeed, 
interest  is  part  of  the  contract,  it  is  then  as  much  a  debt  as 
the  principal ;  but  where  it  is  matter  of  damages,  as  damages 
not  liquidated  cannot  be  proved  under  the  fiat,  so  neither  can 
interest  in  the  shape  of  damages.'^  And  this  principle  has 
been  recognized,  as  well  in  the  event  of  a  surplus,^  as  in  the 
case  of  proof. 

the  commitBion,  was  rather  an  aban-  '  £x  parte  Fumeaux,  2  Cox,  219 : 

donment  of  hit  right  to  distrain,  and  see  post,  "  Damages.'* 

tiian  an  assertion  of  it.  ^  Ex  parte  C/mmpton,  3  Bro.  436. 

1  Ex  parte  Dobton,  7  Vin.  Ab.  74.  £x  parte  /fofOcay,  ibid.  504.    Ex 

'  Post,  ch.  10.  parte  MUU,  2  Ves«  295. 
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But  whether  the  contract  to  pay  interest  is  express  or 
implied^  the  creditor  is  in  either  case  entitled  to  interest  at 
law  upon  his  debt ;  and  the  contract  may  be  collected  either 
firom  the  f^^ement  between  the  parties,  fk)in  the  nature  of 
their  dealings  with  each  other,  or  ^om  the  usage  and  custom 
of  trade,  as  applicable  to  the  particular  transactions  that 
have  passed  between  them.* 

Interest  on  biUs  of  exchange  and  promissory  notes  was 
(as  we  have  already  seen)^  not  proveable  before  the  6  Geo. 
4,  c.  16,  s.  67,  unless  the  bifl  or  note  bore  interest  on 
the  face  of  it ;  but  it  is  now  proveable  down  to  the  date 
of  the  fiat. 

A  specialty  creditor  cannot  have  interest  calcidated,  so  as 
to  exceed  with  the  principal  the  amount  of  the  penalty®  con- 
tained in  his  security. 

A  mere  depositary  is  not  in  general  chargeable  with  in- 
terest, unless  he  has  himself  made  interest  of  the  property 
deposited.^ 

Interest  upon  interest,  that  is,  compound  intei^esty  is  not 
commonly  allowed;  ^  though  it  is  said,  <hat  in  the  dealings 
of  merchants,  where  there  are  regular  accounts  settled  from 
time  to  time,  and  a  sum  for  interest  debited  and  allowed  by 
either  party,  interest  upon  interest  is  then  admitted  to  be 
proved,  on  the  ground  of  an  original  contract  to  pay  it; 
and  that  the  settling  accounts  in  tnat  way  is  evidence  of  an 
original  contract.  And  in  a  case  where  an  executor  became 
ba^ompt,  and  the  testator  had  directed  the  property  to 
aeeumulatej  Lord  Eldon  charged  the  estate  with  interest  at 
five  per  cent,  with  rests,  on  the  principle  of  an  implied  con- 
tract  to  pay  such  interest,  in  respect  of  the  trust  imposed 
upon  him.^ 

But  no  creditor  is  allowed  to  prove  for  interest,  calculated 
to  a  period  lower  than  the  date  of  the  fiat ;  ^  and  as  such 
proof^cannot  be  made  directly,  so  neither  can  it  be  indirectly 
thrown  upon  the  estate,  except  in  the  event  of  a  surplus.® 
Thus,  if  a  mortgagee,  after  sale  of  the  mortgaged  premises, 
applies  to  prove  the  residue  of  his  debt,  he  is  only  entitled  to 

1  Ibid.  Ex  parte  Boyd,  1  G.  &  J.  Bromley  v.  Gcodere,  supra.  Waring 

285.  V.  Cunliffe,  1  Ves.  99. 

*  Ante,  263.  •  Dftniford  v.  Domford,  12  Ves. 
s  Bromley  ▼.  Goodere,  \  Atk.  80.  127. 

Exp«rteAli/to,2  Vcs.301.    Tewy,  7  Bromley  y.  Ooodere,  supn.  Ex 

Earl  €/  Winterton,    3  Bro.  489.  parte  Bennel,  2  Atk.  .•)27.     14  Ves. 

Kmghi  V.  Maclean,  ibid.  496.  573. 

*  Bromley  v.  CMld,  1  Atk.  259.  •  Ex  parte  Paton,  1  G.  &  J.  332. 

*  Ex  parte  Morris,  1  Ves.  132.  Ex  parte  Oan,  ibid,  338,  n. 
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prove  for  interest  up  to  the  date  of  the  fiat :  ^  though  if  the 
estate  mortgaged  is  sufficient  to  iftiswer  the  principal  and 
interest^  the  assignees  cannot  in  that  case  redeem  without 
paying  interest  to  the  time  of  redemption.^  But,  where 
there  was  an  ordei'  for  superseding  a  commission,  upon  pay* 
ment  by  the  bankrupt  of  what  should  be-seUled  by  the 
master  to  be  due  to  the  creditors  under  the  commiasifm,  Lord 
Uardwicke  held,  that  the  creditors  were  entitled  to  interest 
irom  the  date  of  the  maater's  report  to  the  day  of  payment 
as  in  the  common  case  of  a  reference  to  the  master  in  a  cause 
to  state  what  is  due  for  principal  and  interest.'  Where  there 
is  a  mutual  credit  between  the  bankrupt  and  the  creditor, 
file  computation  of  interest  should  be  stopped  at  the  same 
time  on  ooth  sides  of  the  account. 

In  a  CJise  where  the  creditor  had  sold  goedd  to  the  bank- 
rupt, and  agreed,  if  prompt  paj'ment  were  made,  to  deduct 
33  per  cent,  firom  the  price;  but  no  payment  being  made 
at  tne  stated  times,  tlie  creditor  applied  to  prove  the  whole 
charge  for  the  goods,  without  deducting  the  33  per  cent., 
contending  that  this  ;(vas  a  contract  to  accelerate  payment 
rather  than  to  give  day  of  payment;  the  lord  chancier  said, 
they  could  not  make  the  debt  more  than  the  real  price  of  the 
goods,  and  dismissed  the  petition.^ 

Where  a  surety  of  the  bankrupt  paid  the  debt,  and  the 
interest  which  had  accrued  subsequent  to  the  commission,  it 
was  decided  that  he  could  not  prove  such  subsequent  interest 
but  only  in  the  same  way  as  the  original  ^  creditor. 

.  In  cote  of  a  surplus,]  But  in  case  the  estate  of  the 
bankrupt  px^nces  a  surplus,  after  paying  20s.  in  the  pound, 
tlien  by  6  Geo.  4,  c.  16,  s.  132,^  tne  creditors,  whose  debts 
are  by  law  entitled  to  carry  interest,  aie  first  to  receive 
interest  on  their  debts  at  the  rate  reserved,  or  by  law  payable 
thereon,  to  be  calculated  from  the  date  of  the  fiat.  And 
after  such  interest  shall  have  been  paid,  then  all  other  cre- 
ditors who  have  proved  may  receive  interest  on  their  debts 
from  the  date  of  the  fiat  at  the  rate  of  four  per  cent."  The 
interest  is  in  such  case  to  be  calculated  on  the  whole  debt  up 

>  'Ex  parte  WardeU,  C.  B.  L.  ISl.         <  Ex  parte  miwn,  1  Rose,  137. 
Ex  parte  Herceif,  ibid.    Ex  parte         '  This  section,  it  hat  been  hdd. 

Badger]  4  Vea.  165.  does  not  operate  retrospectiveljr.  £x 

'  7  Vin.  Ab.  1 10.  parte  Shepard,  Mont.  &  M.  67. 

3  Ex  parte  Rooke,  1  Atk.  244.  7  And  see  Butcher  v.  CkurchiU,  14 

*  Ex  parte  Aintworth,  C  B.  L.  Ve8.573.  ExparteHtii,  11  Ve8.654. 

191.    4  Ves.  678.  S.  P.    Ex  parte  Ex  parte  Boyd,  1  G.  &  J.  285. 
Pigou,  3  Madd.  136. 
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to  the  first  diTidend,  then  upon  the  principal  money  unpaid, 
after  deducting  the  amount  of  that  dividend  up  to  tne  second 
dividend,  and  so  on.^ 

The  former  rules  will  of  course  be  applicable,  as  to  the 
rifffat  of  interest  between  these  two  classes  of  creditors. 
Thus  the  holders  of  bills  of  exchange,  if  no  interest  is 
reserved  upon  the  &ce  of  them,  or  by  express  or  implied 
agr^mont,  will  be  included  only  in  the  latter  class  or  ere- 
cUtors,  and  be  postponed  until  the  payment  of  all  interest 
that  may  be  due  to  the  first  class.  For  the  67th  section  of 
the  statute,  which  (as  we  have  seen)^  allows  holders  of  bills 
to  prove  for  interest,  does  not  alter  the  nature  of  the  agree" 
ment  between  the  holder  and  the  party  liable  upon  the  bill, 
but  only  gives  the  holder  a  right  to  prove  for  a  demand  not 
proveable  before.  So,  upon  the  principle  that  a  bond  creditor 
is  not  entitled  to  interest  beyona  the  penattv,  it  will  foUow, 
that  such  a  creditor  wiU,  to  the  amount  of  the  penalty  of  the 
bond,  be  entitled  to  interest  with  the  creditors  of  the  first 
class,  viz.,  of  those  whose  debts  carry  interest — and,  for  any 
interest  beyond  the  penalty,  he  will  rank  with  the  creditors 
of  the  second  dass.^ 

This  daim,  however,  of  the  creditors  for  additional  in- 
terest in  the  event  of  a  surplus,  it  has  been  determined, 
cannot  be  set  up  by  them  so  as  to  diminish  the  bankrupts 
allowance.^ 

Where  the  fiat  is  a  joint  one,  the  creditors  of  the  separate 
estates  are  not  entitled  to  such  additional  interest  upon  their 
debts,  until  the  joint  creditors  have  also  received  20^.  in  the 
pound, — ^the  role  being,  that  where  there  is  a  surplus  of  the 
separate  estate,  that  surplus  shall  not  go  immediately  to  pay 
such  interest  to  the  separate  creditors,  but  shall  first  be 
applied  to  make  the  joint  creditors  equid  with  the  separate 
creditois,  as  to  the  principal  of  their  respective  debts  ;^  and 
there  is  nothing  in  the  provisions  of  the  6  Geo.  4,  c.  16,  to 
vwry  this  rule.  Ex  parte  Minehiuy  2  G.  &  J.  287.  Ajid, 
therefore  where  a  commission  issued  against  three  partners, 
and  the  joint  estate  being  insufficient  to  pay  20^.  in  the 
pound,  the  deficiency  was  paid  from  the  separate  estate  of 
one  of  the  partners,  and  there  was  a  surplus  on  the  separate 

1  Ra  HigfsinbUtffm,  2  G.&  J.  123.         ^  Ex  parte  Morru,  3  Bro.  79.    1 

^  Ante,  263.  Ves.  1 32  ;  and  aee  post,  "Bankraptf t 

.  3  See  Lord  Henley's  B.  L.  367,  et  AUowancc." 
seq.  and  a  note  by  the  same  learned        '  £x  parte  Bocardman,  C.  B.  L. 

author,  to  the  case  of  Tew  v.  Earl  184.    Ex  parte  Clarke,  4  Ves.  677. 

of    Winterton,   in  his    edition   of  Ex  parte  Reeve,  9  Ves.  590.    Ex 

Brown's  Reports,  vol.  3,  489.  parte  fVood,  2  M.  D.  &  D.  283. 
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estates  of  the  others,  it  was  held  that  the  partner,  whose 
estate  paid  the  deficiency,  was  entitled  to  contribution  for 
such  surplus,  before  interest  was  paid  to  the  separate  cre- 
ditors.^ But  where  both  joint  and  separate  estates  have  paid 
20s,  in  the  pound,  and  there  happens  to  be  a  debt  due  from 
the  separate  estate  to  the  joint  estate,  or  from  the  joint 
estate  to  the  separate  estate, — ^neither  the  partnership  can 
be  admitted  a  creditor  upon  the  individual  partner,  nor  the 
individual  partner  upon  tne  partnership,  until  all  such  addi- 
tional interest  is  paid  to  every  class  of  creditors,  who  have 
proved  debts  under  the  fiat.  For,  as  the  partnership  itself, 
in  such  a  case,  or  some  of  the  partners,  are  themselves 
debtors  to  the  creditors  of  every  class, — and  as  the  principle 
is,  that  the  debtor  cannot  come  in  competition  with  the  cre- 
ditor,— it  follows,  that  neither  the  partnership,  nor  any  indi- 
vidual partner,  can  claim  a  debt  from  the  estate  of  either 
one  or  the  other,  until  all  the  creditors  of  each  are  fully 
satisfied  their  demands,  which  include  both  the  principal  and 
interest  of  their  respective  debts.^  And  therefore  where 
there  is  a  surplus  of  the  joint  estate  of  three  partners  which 
is  indebted  to  the  separate  estate  of  two  of  them  composing 
a  distinct  firm,  the  creditors  of  the  three  are  entitled  to 
interest,  before  the  surplus  is  carried  to  the  estate  pf 
the  two.^ 

Where  the  surplus  consists  of  real,  as  well  as  of  personal 
estate,  the  personal  estate  is  first  to  be  applied  in  payment  of 
interest,  and  if  that  is  deficient,  then  the  real  estate  may  be 
resorted  to.^  It  seems,  that  the  commissioner  may  make  the 
computation  of  such  additional  interest,  without  a  previous 
order  of  the  court.* 

A  creditor,  who  has  given  a  receipt  in  full,  or  delivered  up 
securities,  under  a  mistaken  impression  that  there  would  lie 
no  surplus,  is  not  thereby  barred  of  his  right  to  interest  in 
the  event  of  a  surplus.® 

Where  a  creditor  is  oblig^  to  petition,  in  respect  of  lus 
proof,  for  payment  of  a  dividend  which  has  been  declared 
under  the  nat,  he  will  be  entitled  to  interest  upon  such  divi- 
dend ;  and  in  such  a  case  it  was  ordered  to  be  computed  at 
the  rate  of  five  per  cent.^ 

>  Ex  parte  Rix,  Mont.  237.  '  Ex  parte  Morrit,  1  Ves.  132. 

3  9  Ves.  588.  ^  Ex  parte  Deey,  2  Ball.  &  B.  77. 

'  Ex  parte  Ogle,  Mont.  350.  ^  Ex  parte  Loxlif,  1  G.  &  J.  345. 
^  Bromleff  v.  Goodere,  1  Atk.  81. 
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Section  XIX. 

CostB. 

(And  see  ante,  "  Judgments^  and  post,  "  Damages,^^) 

By  6  Geo.  4,  c.  16,  s.  58,  if  any  plaintiff^  in  any  action 
at  law,  or  suit  in  equity,  or  petitioner  in  bankruptcy,  or 
lunacy,  shall  have  obtained  any  judgment,  decree,  or  order, 
against  any  person  who  shall  thereafter  become  bankrupt,  for 
any  debt  or  demand,  in  respect  of  which  such  plaintiff  or 
petitioner  shall  prove  under  the  commission,  he  may  also 
prove  for  the  costs  which  he  shall  have  incurred  in  obtaining 
the  same,  although  such  costs  shall  not  have  been  taxed  at 
the  time  of  the  bankruptcy. 

But  costs  incurred  cifter  the  bankruptcy  are  not  proveable 
under  the  fiat;  though,  in  actions  of  contract,  they  are  in 
^neral  discharged  by  the  certificate,  by  reason  that  they 
foDow  the  original  debt.  So  that,  if  a  creditor  bring  an 
action  against  a  bankrupt  after  a  fiat  has  issued,  he  takes  the 
chance  of  losing  his  costs,  in  case  the  debt  should  be  barred 
by  the  certificate.^ 

Where  judgment  after  hanh*uptcy,']  It  was  for  some 
time  held,  and  the  doctrine  was  recognized  by  many  deci- 
sions,* that  the  judgment  in  all  actions,  when  signed,  related 
back  to  the  verdict ;  and  that  the  costs  de  incremeiito  upon 
the  judgment,  according  to  a  fiiir  and  equitable  relation  of 
law,  oecame  annexed  and  consolidated  with  those  assessed  by 
the  jury,  and  might  be  consequently  proved  as  a  debt  imder 
the  commission,  if  the  debt  was  prior  to  the  bankruptcy. 

^  It  wiU  be  observed,  that  this  indeed,    always   proveable,    when 

section  takes  no  notice  of  a  judg-  judgment  was  recovered  before  the 

ment  obtained  by  a  defendant  in  bankruptcy,  Gulliver  v.  Drinktrater, 

any  action  or  suit;  though  it  was  2  T.R.  261. 

no  doubt  intended,  that  the  costs  ^  mUettv.Pnngle,  2  N.R.  190; 

of  a  nonsuit,  or  a  judgment,  in  the  and  see  Blandford  v.  FooiCt  Cowp. 

defendant's  favour,  occurring  before  138.    Lewis  v.  Piercey,  1  H.  B.  29  ; 

the  bankruptcy,  should  be  equally  and  see  post,  278. 

proveable  with  those  of  a  judgment  ^  AyUttv.  Haicford,  2  Bl.  1317. 

for  the  plaintiff.  The  provision  con-  Oraham  y,  Benton^  1  Wils.  41.    2 

tained  in  this  section,  also,  aa  to  the  Str.  1 1 96.  More  accurately  reported 

proof  of  costs  at  law,  seems  to  be  in  14  East,  200, note  (a).   Longford 

wholly  unnecessary ;  for  such  costs  v.  Ellit,  1  H.  B.  29,  note.    14  East, 

must  alvrays  be  taxed,  before  final  202,  note.    Ex  parte  Simpwn. 


judgment  is  obtained;  and  were. 


o3 
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The  authority  of  these  cases^  as  far  as  they  related  to  the 
riffht  of  PROOF,  was  first  doubted  by  Lord  Mdon,  in  a  case 
where  both  the  verdict  and  the  judgment  occurred  after  the 
bankruptcy,  and  in  which  he  decided  that,  notwithstanding 
the  costs  in  such  a  case  might  be  discharged  by  the  certifi- 
cate, they  were,  nevertheless,  not  proveable  under  the  com- 
mission.^ In  delivering  his  opinion  upon  this  occasion,  his 
lordship  intimated,  that,  in  the  decision  of  the  cases  above 
referred  to,  (all  of  which  had  been  cited  in  the  argument)  the 
courts  had  not  presented  to  their  view,  two  former  decisions 
of  ijreat  authority ,2  in  which  a  different  principle  was 
established.  A  case  was  afterwards  sent  for  tne  opinion  of 
the  court  of  King^s  Bench ;  and,  after  full  consideration  of 
all  the  previous  authorities,  that  court  finally  determined 
that,  although  a  verdict  be  obtained  before  an  act  of  bank- 
ruptcy, yet,  if  final  judgment  be  not  signed  till  qftern'ardSj 
the  costs  could  not  be  proved  under  a  commission.^  And  a 
similar  decision  has  been  since  come  to  on  this  point  by  the 
court  of  Common  Pleas,  where  Lord  C.  J.  Gibbs  observed, 
that  the  question  could  not  be  tried  better,  than  by  asking, 
whether  an  action  can  be  brought  upon  a  verdict,  before 
judgment  is  signed.* 

A  distinction,  however,  has  been  taken  in  these  cases 
between  a  verdicf  in  an  action  on  a  contract^  and  a  verdict 
in  an  action  on  a  tort ;  ^  it  having  been  decided,  that,  where 
in  an  action  ex  contraetu  the  verdict  was  before  bankruptcy 
and  the  judgment  afterwards,  the  costs  ds  incremento  were 
incorporated  with  the  existing  debt  by  the  verdict,  though 
not  ascertained  in  amount  until  the  judgment,  and  were 
therefore  proveable  imder  a  commission, — ^but  that  in  tort 
there  is  no  debt  whatever,  with  which  the  costs  can  be  incor- 
porated, until  the  judgment.^  And  although  the  verdict  in 
an  action  ex  contractu  may  be  subject  to  a  reference,  by 
which  it  is  directed  that  the  costs  of  the  action  shall  abi(^ 
the  event  of  the  award,  and  the  award  is  not  made  in  favour 
of  the  plaintiff  until  after  the  defendant  becomes  bankrupt  j 
the  costs  were  nevertheless  proveable  under  the  fiat.'     It  nas 


'  £x  parte  Hill,  11  Ve8.646.  though  it  ytsA  previoudy  approved 

'  Ex  parte  Todd,  cited  3  Wils.  of  by  Lord  Eldon  in  ex  parte  HiU^ 

270.  11  Ves.  651.    Wcdter  v.  Sher-  and  was  also  taken  in  argument  in 

lock,  cited  ibid.  Longford  v,  Ellis,  1  H.  B.  29. 

3  Ex  parte  Charles,  14  East,  197.  °  £x  parte  Poucher,  1  G.  &  J. 

•*  iralker  v.  Bamet,   1    Marsh.  385.      Ex  parte  Parkinson,    ibid. 

34r>.    5  Taunt.  778.  386,  note  (a). 

^  This  distinction  appears  to  have  '  £x  parte  Helm,  Mont.  &  M.  70. 
been  first  acted  upon  by  Sir  J.  Leach, 
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also  lately  been  decided^  that  a  judge's  order  for  the  payment 
of  the  debt  and  costs  is  in  this  respect  equivalent  to  a  verdict^ 
and  that  although  judgment  is  not  signed^  nor  the  costs  taxed 
until  after  the  fiat  issues^  the  plaintiff  can  prove  for  both 
debt  and  costs.^  The  above  distinction,  however,  between 
the  two  different  kinds  of  actions  above  mentioned  does  not 
seem  to  have  been  much  attended  to  by  the  court  of 
Szchequer  in  an  action  for  damages  on  a  tortj  in  which  a 
verdict  was  taken  subject  to  a  reference,  and  in  which,  though 
the  award  was  not  made,  nor  the  judgment  entered  up 
until  after  the  defendants  bankruptcy,  it  was  decided, 
that  both  costs  and  damages  could  be  proved  imder 
the  commission,^ — a  decision,  which  is  utterly  at  variance 
with  the  principle  previously  laid  down  by  Lord  Eldon,  and 
the  courts  of  Ejng^s  Bench  and  Common  Pleas,  in  the  pre- 
vious cases  of  ex  parte  Hill,  ex  parte  Charles,  and  Walker 
V-  Barnes.  The  judgment,  indeed,  in  this  case,  though  not 
entered  up  until  after  the  act  of  bankruptcy,  was  entitled  as 
of  the  PBBYious  term,^  and  this  may  probably  have  been 
taken  into  consideration  by  the  court,  though  it  is  not  stated 
as  a  reason  for  the  judgment ;  for  on  no  other  principle,  is  it 
apprehended,  can  this  decision  be  supported. 

Another  line  of  distinction,  also,  has  been  adopted  by  the 
court  of  King's  Bench,  where  it  has  been  holden,  that,  where 
the  judgment  in  an  action  of  tort  was  obtained  before  the 
issuing  of  the  eommissiony  though  not  until  after  the  act  of 
bankruptcy,  the  judgment  for  both  damages  and  costs  may 
then  be  proved  as  a  debt  bond  fide  contracted  before  tlie 
issuing  of  the  commission,  withm  the  meaning  of  the  46 
Geo.  t3,  c.  135,  s.  2,  and  consequently,  within  the  47th  section 
of  the  6  Geo.  4,  a  16,^  which  adopts  the  same  provisions. 
This  last  decision  is  also  consistent  with  the  provisions  of  the 
2<fe3  Victc.  29. 

Upon  a  careftd  review  of  all  the  above  cases,  the  following 
rules  seem  to  be  clearly  deducible  from  them : — 

1st.  Where  the  verdict  is  not  obtained  until  after  the  act 
of  bankruptcy^  the  costs  can  in  no  case  be  proved,  whether 
the  action  is  on  a  contract,  or  in  tort ;  unless,  indeed,  the 
verdict  can  be  said  to  be  a  dealing  or  transaction  with  the 
bankrupt,  within  the  meaning  of  the  2  &  3  Vict.  c.  29. 

2nd.   Where  the  verdict  is  before  tlie  banliruptcyy  and 

*  Ex  parte  FerriSt  2  M.  D.  ft  D.  term  in  which  it  is  signed,  the  case 
746.  of  ex  parte  Bireh,  4  B.  ft  C.  880. 

2  Beeiton  v.  Ifliite,  7  Price,  209.         *  Robinson  v.  raltf,2B.ft  C.762. 

*  And  see,  as  to  the  relation  back  4  Dowl.  ft  R.  430.  Ex  parte  Birch, 
of  a  judgment  to  the  first  day  of  the     4  B.  &  C.  880. 
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judgment  is  obtained  before  the  issuing  of  the  fiat — ^thougli 
not  till  after  the  act  of  bankruptcy — ^then  the  costs  in  actions 
both  of  contract,  and  of  tort,  may  be  proved,  as  a  debt  con- 
tracted before  the  issuing  of  the  nat,  provided  the  creditor, 
when  judgment  was  obtained,  had  no  notice  of  the  act  of 
bankruptcy. 

drd.  Where  the  actio'n  is  on  a  contracty  and  there  is  a 
verdict  before  the  issuing  of  the ^t,  then,  dMoiOxigh  judgment 
be  not  obtained  until  after  the  issuing  of  the  Jiatj  the  costs 
are  proveable,  as  being  consolidated  with  the  original  debt  by 
the  verdict,  though  not  ascertained  until  the  judgment. 

4th.  But  where  the  action  is  in  tort,  and  the  judgment 
is  not  obtained  until  after  the  issuing  of  the  fiat,  then,  as 
there  is  no  debt  whatever  with  which  the  costs  can  be  incor- 
porated until  the  judgment,  the  costs  in  this  case  cannot 
oe  proved. 

Costs  of  a  defendant.]  With  respect  to  costs  upon  a 
judgment  of  nonsuit,  the  statute,  as  has  been  already  ob- 
served,^ is  wholly  silent,  making  no  provision  whatever  for 
the  proof  of  a  defendants  costs,  whetner  on  a  judgment  of 
nonsuit,  or  judgment  after  a  verdict.  It  was  incfeed  formerly 
determined,  that  where  the  nonsuit  was  before  the  bankruptcy 
of  the  plaintiff,  the  costs  might  be  proved,  though  the  judg- 
ment was  not  obtained  till  afterwards,— -on  the  ground  that 
the  costs  related  back  to  the  nonsuit,^  by  virtue  of  which  the 
debt  might  be  said  to  exist  before  the  bankruptcy.  But  this 
position  is  to  be  only  found  in  two  of  the  cases,  which  were 
impugned  by  Lord  Eldon  in  ex  parte  Sill,^  and  which  seem 
to  nave  been  overruled  by  the  above  case  of  ex  parte  Charles.^ 
And  it  has  been  moreover  since  decided,  tnat,  where  a 
defendant  obtained  a  verdict,  and  the  plaintiff  became  bank- 
rupt before  judgment  was  signed,  the  costs  could  not  be 
proved  under  the  commission,  on  the  principle  that  no  debt 
arose  in  such  a  case  until  judgment  was  signed.^  But  in  a 
subsequent  case,  where  the  judgment  on  a  nonsuit  was  en- 
tered up  before  the  commission  issued  against  the  plaint,, 
though  not  until  cfter  the  act  of  bankruptcy,  the  costs  were 
held  to  be  proveable  (in  conformity  with  the  principle  which 


^  Ante,  page  274,  note  2.  1  Marsh.  346.    Eire  v.  Moreau,  4 

2  Hunt  V.  Mead,  S  T.  R.365.  Bing.  57.    Brough  v.  Adcock„  7 

WatU  ▼.  Hart,  1  Bos.  &  P.  134.  Bing.   650.     And   see   HanceU  ▼. 

^11  Ves.  646.  Thcrcgood,  7  B.  &  C.  705,  where 

*  14  East,  197.  Lord  Tenterden  founded  his  judg- 

*  Walker  t.  Bttmet,  5  Taunt.  778.  ment  upon  the  law  as  above  stated. 
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governed  the  court  of  King^s  Bench  in  the  above  case  of 
Uobinstm  v.  Vdli)  as  being  a  debt  contracted  before  the 
issuing  of  the  commission.^ 

There  are  several  cases,  as  has  been  already  observed,^ 
where  costs  may  be  discharged  by  the  certificate,  and  yet 
not  proveable  under  the  fiat ;  ^  though  formerly  the  right  of 
proof  was  considered  co-extensive,  in  every  case,  with  the 
effect  of  the  certificate.  Thus,  the  costs  oi  all  proceedings 
upon  an  action  of  contraetj  which  (for  want  of  a  previous 
verdict)  cannot  be  proved,  are,  nevertheless,  barred  by  the 
certificate,  as  following  the  original  debt.^  So,  if  a  judgment 
recovered  before  the  bankruptcy  be  revived  by  scire  facias 
after  the  bankruptcy,  it  has  been  decided,  that  the  bankrupt's 
certificate  delivers  him  from  the  costs  of  the  set.  fa.y  as  well 
as  from  the  original  judgment ;  but  it  does  not  follow,  that 
the  costs  of  the  sci*fa.j  which  have  been  incurred  by  the  act 
of  the  creditor  in  reviving  the  judgment,  can  be  proved* 
under  the  fiat.  It  has  been  also  decided,  where  a  judgment 
is  obtained  before  the  bankruptcy, — ^if  the  defencumt  after 
his  bankruptcy  brinff  a  writ  oi  err6r  to  reverse  it,  and  the 
judgment  be  affirmed — ^the  costs  of  the  writ  of  error  relate 
oack:  to  the  judgment,  and  are  barred  by  the  certificate.^ 
But  it  would  seem  to  follow,  in  this  case,  that  the  costs  could 
likewise  be  proved;  for  the  plaintiff,  having  in  reality, 
though  not  effectually,  obtained  judgment  before  the  bank- 
ruptcy y  the  case  seems  to  fall  within  the  above  clause  of  the 
statute,  which  enables  a  plaintiff  to  prove  for  the  costs 
incurred  dn  obtaining  judgment  against  any  person  who  shall 
afterwards  become  a  bankrupt,  though  not  taxed  at  the  time 
of  the  bankruptcy ;  and  a  judgment  of  affirmance  in  error 
is  equivalent  to  pronouncing  jud^ent^  in  the  original 
action.  And  where  the  judgment  is  not  obtained  until  after 
the  bankruptcy,  in  an  action  for  a  debtj  and  the  defendant 
brings  a  writ  of  error  which  is  nonprossed, — as  the  defendant 
is  held  in  such  case  to  be  discharged  by  his  certificate  from 
the  costs,  ^  it  is  apprehended,  that  the  costs  might  be  likewise 
proved  under  the  nat ;  for,  the  action  being  on  a  contract^ 
they  may  be  considered  as  incorporated  with  the  original 
debt,  according  to  the  principle  oi  the  foregoing  cases ;  and 
being  incurred,  moreover,  by  the  act  of  ban&upt,  and  not  by 


*  Holding  y.  Impey,  1  Bing.  189.  *  PhUUpi  v.  Brown,  6  T.  R.  282. 
7  Moore,  614.  •  Ibid. 

*  Ante,  274.  7  3  M.  &  S.  326. 

'  Per  Lord  Eldon,  11  Ves.  649.  *  Scott  v.  Ambrose,  3  M.  &  S. 

*  Ex  parte  Poucher,  ante,  276.  326. 
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the  act  of  the  plaintiff^  it  would  be  unreafionaUe  to  hold,  that 
the  bankrupt  snould  be  discharged  from  them,  and  tiie  plain- 
tiif  be  at  the  same  time  unable  to  prove  them  under  the  fiat^ 
And  when  the  trial  of  a  cause  wa^  postponed  by  an  order  of 
m^prius,  on  the  defendant's  application^  on  the  temus  of  his 
paying  the  costs  of  die  day  ;  and  the  order  of  nidprius  was 
made  a  rule  of  court,  and  the  costs  were  taxed,  aiter  which 
the  defendant  became  bankrupt;  it  was  held,  that  he  was 
dischai^ed  by  his  certificate  mm  these  interlocutory  costs, 
as  an  ascertained  claim  or  dematui,  before  the  bankruptc^.^ 

Before  the  6  Geo.  4,  c.  16,  s.  58,  the  costs  of  a  suit  in 
chancery  not  taxed  till  after  the  banlmiptcrfr,  though  the  order 
for  taxation  was  made  before,  could  not  oe  proved  under  a 
commission, — it  being  held  that  it  was  the  taxation  which 
constituted  the  demand,^  and  that  that  could  not  relate  back 
to  the  order.  But  now,  by  reference  to  the  above  section  of 
the  statute,  it  will  be  seen,  that  where  the  order  or  decree  is 
obtained  before  the  bankruptcy,  the  costs  of  obtaining  it  may 
be  proved,  though  not  taxed  till  after  the  bankruptcy.  Whe- 
ther the  words  of  the  section  will  include  the  costs  of  a  suit 
directed  to  be  paid  btf  an  award,  where  there  is  no  order  or 
fkcree  for  the  reference,  renains  to  be  decided.^ 


Section  XX. 
Damages, 

(And  see  ante,  "  Judgment^*  and  "  Costs'^) 

Where  damages  are  contingent  and  uncertain,  as  in  all 
cases  of  tort,  and  also  in  many  cases  of  a  demand  foimded 
upon  contract,  as  where  the  dauu^es  remain  to  be  inquired 
into,  or  where  damages  niay  only  by  possibility  arise  on  a 
stipulation  not  previously  broken, — they  cannot  in  either 
case  be  proved  under  a  fiat.^  For  the  bQth  section  of  the  act, 
which  we  have  already  considered,^  would  not,  it  is  appre- 

^  The  most  consistent  rule,  as  it  ^   Jeutohs   v.    PhUUpi,    4   Tyir. 

appears,  would  be,  when  the  costs  652. 

are  thus  occasioned  by  the  bankrupt  '   Ex  parte    Sneaps,   C.  B.  L. 

bringing  a  writ  of  error  after  the  193. 

bankruptcy t  to  hold  in  such  case,  ^  See  Rex  v.  DamSt  9  East,  318, 

that  the  costs  should  neither  be  and  ex  parte  Kemshead,   1  Rose, 

proveable  under  the  fiat,  nor  dis-  149. 

charged  by  the  certificate,  as  being  *  Utterfon  ▼.  Vernon,   4   T,  R. 

a  debt  contracted  by  the  bankrupt  571. 

after  the  bankruptcy.  ^  Ante,  "  Contingent  Debts." 
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hended,  meet  the  last  of  these  cases;  that  section  9^  —^ 
solely  to  proof  of  a  dAt  (that  is^  a  sum  certain)  payable  on  a 
contingency^  and  not  to  an  uncertain  emm  payable  upcm  an 
uncertain  event 

Cases  of  tort.l  With  respect  to  cases  of  tort:  damages 
claimed  for  an  assault  and  battery,^  or  for  slander, — or  even 
in  trespass  for  mesne  profits;^  in  which  the  rent  may  not  be 
the  only  measure  of  oamage, — or  dama^  in  an  action  of 
trover,^  if  they  are  incapable  of  being  liouidated,  — can  in  no 
case  be  proved  under  a  fiat;  for,  in  eacn  of  these  cases,  the 
claim  (A  the  party  amounts  in  law  to  nothing*  more  than  an 
alleged  cause  of  action  against  the  bankrupt,  and  a  jury  can 
only  determine  the  amount  of  the  damages  he  is  entitled  to, 
or  whether,  in  fact,  he  shall  have  any  dsunages  at  all.  In  one 
case,  indeed,  it  was  holden,  that  damages  (though  ascertained 
by  the  verdict  of  a  jury  before  the  act  of  bankruptcy)  were 
not  proveable,  any  more  than  the  costs,  if  final  judgmoit 
was  not  signed  until  after  the  bankruptcy.^  But  it  has  been 
since  determined,  that  wh^i  the  judgment  was  obtained 
before  the  issuing  oftJie  eommissiony  the  damages  were  then 
proveable,  as  constituting  a  debt  contracted  bond  jide  within 
the  meaning  of  the  47th  section  of  the  6  Geo.  4,  c.  16.^ 
And  it  has  been  also  holden,  that,  though  the  judgment  was 
not  actually  signed  until  three  days  after  the  commission 
issued,  yet — as  a  judgment  relates  back  to  the  first  da}r  of 
the  term  in  which  it  is  signed,  which  in  this  case  was  before 
the  issuing  of  the  commission — that  both  damages  and  costs 
could  be  proved.* 

In  considering  this  branch  of  the  subject,  there  seems  to  be 
a  distinction,  between  the  right  to  prove  damages  already 
ascertained  by  the  verdict  of  a  jury, — and  the  right  to  prove 
merely  upon  the  judqmbnt,  or  for  the  costs.  For,  though  a 
judgment  is  not  proveable,  nor  costs  in  many  cases,^  unless 
the  judgment  is  obtained  before  the  issuing  of  the  fiat, — yet^ 
a?  a  verdict  is  'primtt  fame  evidence  of  a  debt,^  and  is,  at 
least,  a  guide  to  the  commissioner  to  measure  the  amount  of 
the  damages  which  the  creditor  claims,  it  should  seem,  that 
when  proof  is  offered  merely  for  damages  (without  any  claim 
for  cost^)  by  reason  of  a  verdict  before  tne  bankruptcy,  the 

1  IFaUer   ▼.    Sherlock,  3   Wils.  «  Robinson  v.   Vale,  2   B.  &  C. 

272,  762.  4  Dowl.  &  R.  430. 

'  Goodiitle  y.  North,  Doug.  584.  »  Ex  parte    JBtVc*,  4  B.  &  C. 

*  Parker    v.    Norton,    6    T.  R.  880. 

695.  ?  Ante,  275. 

*  Bussy.  GUbert,  2  M.  &  S.  70.  »  Per  Lord  Eldon,  I  Rose,  195. 
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commissioner  in  s^ch  a  case  has  a  discretionarY  power  to 


inquire  into  the  propriety  of  the  verdict;  and  to  aomit  the 
creditor  to  prove  for  such  damages.^  For  it  is  the  uncertainty 
only  of  the  amount  of  the  damages^  which  prevents  their 
being  proved  under  a  fiat;  a  reason  which  no  longer  holds^ 
when  they  are  already  liquidated  and  ascertained.  Thus, 
where  an  action  was  brought;  for  the  seduction  of  the  plain- 
tiff's daughter,  and  was  compromised  before  judgment  by  the 
defendant  giving  the  plaintiff  two  promissory  notes  in  satis- 
faction of  the  damages, — it  was  held,  that  the  notes  were 
proveable  under  a  commission  against  the  defendant,  as  being 
liquidated  damages  assessed  between  the  parties.^  So,  even 
in  an  action  of  trover,  if  the  demand  can  be  liquidated,  it  can 
be  proved/'^ 

In  all  cases,  too,  where  a  creditor,  having  a  right  of  action 
for  a  TORT,  is  entitled  to  waive  the  tort  and  bring  an  action 
as  for  money  had  and  received,  or  upon  a  contract  for  a  given 
sum,  he  may  prove  his  demand^  under  a  fiat.  Therefore, 
where  goods  have  been  paid  for,  but  not  delivered  by  the 
bankrupt?  according  to  agreement ;  or  where  money  is  levied 
by  the  sale  of  ^oods  under  an  execution  which  is  afterwards 
set  aside  f  or  where  a  bill  of  exchange,  having  been  entrusted 
to  the  bankrupt  to  receive  payment  when  due,  is  discounted 
by  him,  and  tne  proceeds  applied  to  his  own  use  ;^  or  where 
the  bankrupt  pledges  a  deoenture  for  a  debt  of  his  own, 
which  had  oeen  deposited  with  him  for  a  special  purpose ;®  or 
where  money  is  emoezzled  by  a  bailiff  upon  a  sale  of  goods 
under  a  distress  for  rent;^ — in  all  these  cases,  as  the  amount 
of  the  creditor's  demand  against  the  bankrupt  is  capable  of 
being  ascertained  without  the  intervention  of  a  jury,  and  the 
creditor  can  safely  swear  to  it,  he  is  entitled  to  prove  it  under 
the  fiat.  But  if  the  creditor,  in  any  of  these  cases,  insists 
upon  his  claim  for  the  consequential  damage  arising  firom  the 
tortious  act  of  the  bankrupt,  then  he  cannot  be  admitted  to 
prove;  for  the  damages  so  claimed  are  uncertain  and  con- 
tingent, and  can  only  be  estimated  by  a  jury. 

Cases  of  contract,']  In  regard  to  claims  founded  upon  con- 
tract, such  as  a  demand  either  for  goods  sold,  or  for  work 

'  Per  Lord  Eldon,  1  Rose.  195.  «  Ibid. 

"^  Ex  parte  Mumford,    15    Ves.  '  Parker  v.  Norton,  supra. 

290.  ^  Johnson  v.  SpUler,  Doug.  167. 

'  Per  Buller,  J.  Doug.  168.  '  Ex  parte  Dobson,  7  Vin.  Ab. 

*  Height  V.  Hunter,  1  East,  30.  74. 

»  Per  Buller,   J.  in  Utterton  v. 
Fem<m,  3  T.  R.  548. 
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and  labour^  where  there  is  no  agreement  as  to  the  price^  and 
which  would  be  recoverable  at  law  in  an  action  on  2^  quantum 
meruit  J — the  demand^  though  sounding  in  dama^s^  can  bo 
proved;  because  it  can  be  easily  ascertained,  and  uie  creditor 
'  can  have  no  difficulty  in  swearmg  to  the  amount.  So,  where 
a  bond  (as  we  have  oefore  seen^)  is  given  to  replace  stock  on  a 
certain  day,  and  the  bond  is  forfeited  before  the  bankruptcy, 
the  damages  for  not  replacing  the  stock  can  be  proved, 
because  they  can  be  easily  estimated, — the  amount  proveable 
in  this  case,  being  the  value  of  the  stock  at  the  date  of  the 
fiat,  together  with  the  amount  of  the  dividends  receivable 
before  the  bankruptcy.^  And  where  navy  bills  were  deposited 
with  a  firm,  who  gave  an  accountable  receipt  for  them,  and 
ene  of  the  firm  became  bankrupt,  the  owner  of  the  bills  wa& 
held  entitled  to  prove  for  the  value  of  them  on  the  day  of 
the  deposit.^  Where  teas  were  sold  to  be  paid  for  at  appointed 
days,  and  were  left  as  a  pledge  for  full  payment  with  the 
vendor,  who,  in  case  of  non-payment,  was  to  be  at  Uberty 
to  resell  and  charge  the  loss  to  the  original  purchaser,  who 
became  bankrupt,  not  having  paid  the  purchase  money  at  the 
appointed  time,  and  the  vendor  sold  the  teas  at  a  loss,  it  was 
held  that  he  could  prove  for  the  residue  of  the  original  pur- 
chase money .^  Not  only,  indeed,  may  the  creditor  prove  his 
demand  against  the  bankrupt  in  any  of  these  cases,  but  he  is 
now  in  fact  compelled  to  do  so,  with  a  view  to  his  own 
security ;  for  all  demands  arisiD^  from  any  breach  of  contract, 
which  can  with  any  certainty  be  liquidated,  are  discharged 
when  the  bankrupt  obtains  his  certificate.^ 

But  unliquidated  damages,  though  arising  on  a  contract, 
cannot  be  proved,  if  there  is  any  uncertainty  in  the  mode  of 
estimating  them.  Thus  damages  sustained  from  a  breach  of 
covenant,  in  not  building  a  certain  number  of  houses  within 
a  given  time,^  or  for  not  accepting  goods  contracted  for  by 
the  bankrupt,  and  agreed  to  be  delivered  at  a  certain  price,  at  a 
certain  time  occurring  after  the  bankruptcy;'  in  not  having  full 
power  and  authority  to  sell  a  ship,^  or  in  not  indemnifying 
the  assignor  of  a  lease  from  the  covenants  contained  in  it^ 

1  Ante,  256.  145.     Oreen  v.  BickneU,  3  Nev.  & 

'  £x  parte  Leitch,  C.  B.  L.  149 ;  P.  634.-8  Ad.  &  E.  701.    And  aee 

and  see  ante,  236.  post. 
'  Brimley  y.  Child,  1  Atk.  258.  ^  Hammond  v.  Toulmin,  1  T.  R. 

*  Ex  ^piteMqffdii,  1  M.  D.  &  D.  612. 

282,  2  M.  D.  &  D.  170.  *  Mayer   v.    Steward,   4  Burr. 

*  P&rster  Y.  Surteet,  12  East,  3439.  Ludford  v.  Barber,  1  T.  R. 
605.  86.  Auriol  y.  Mills,  1  H.  B.  433. 

*  BamMer  y.  Seoit,  6  T.  R.  489.     4  T.  R.  94. 
7  Boorman  y.  Nath,  9  B.  &  C. 


306  Of  the  Proof  of  Dd>U.  [Cbap*  9. 

have  been  in  each  of  these  cases  held  not  proveaUe  under  a 
conunission.  So  where,  upon  a  loan  of  Cuba  bonds  by  a 
customer  to  his  bankers,  the  latter  engaged  to  r^lace  tliem 
within  three  months,  and  after  the  expiration  of  uiat  periodj 
the  customer  consented  to  an  exchange  of  other  securities  Sat 
those  previously  deposited,  without  any  new  stipulation  as  to 
the  period  of  redemption,  and  the  banKors  became  bankn^  y 
it  was  held,  that,  the  time  for  replacing  the  bonds  beoonmu^ 
indefinite,  the  badcers  were  not  bound  to  replace  them,  unlu 
requested  to  do  so,  and  that  no  such  request  having  been 
made  before  the  bankruptcy;  the  customer  had  no  mht  to 
prove  for  the  amoimt  of  the  bonds  under  the  fiat,  and  that 
the  d-Geo.  4,  c  16,  s.  66,  as  to  the  proof  of  contingent  debts, 
did  not  apply.^  In  all  the  above  cases  a  variety  of  droum- 
stances  must  be  -taken  into  consideration,  whicfi  may  either 
increase,  or  miti^te,  or  even  sometimes  altogether  excuse  the 
damages,  and  which  it  is  the  pecuUar  province  of  a  jujy  to 
determine.  And  where  there  is  even  a  penalty,  or  specific 
sum  of  money  made  payable  in  a  bona  of  indemmty,  or 
covenant  to  secure  pextbrmance — as  upon  a  covenant  in  a 
lease  not  to  plough  up  ancient  meadow,  ar  a  penalty,  which 
is  even  specified  to  be  a  liquidated  penalty,  for  not  supplying 
a  creditor  with  so  many  pieces  of  cloth  per  week^ — ^the  penalty, 
it  has  been  held,  cannot  be  proved  as  a  debt;  as  it  is  not  ^ 
meamrey  but  only  limits  the  extent,  of  the  dama^  to  be 
claimed  in  case  of  a  breach.^  But  contracts  to  dehver  stock 
on  a  certain  day  are  an  exception  to  the  above  rule.^ 

Section  XXI. 

Sureties. 

1.  As  to  the  Rights  qf  a  Creditor  against  the  Bankrupt 

Surety. 

2.  As  to  the  Rights  of  the  Solvent  Surety  against  tlie  Ranh^ 

rupt  Debtor,  or  Co-Surety. 


I.  As  to  the  Rights  of  tJie  Creditor  against  tlie  Bankrupt 
Surety. 

Where  a  surety  has  become  bankrupt,  the  right  of  the 
creditor  to  prove  under  the  fiat  has  been  considered  to  depend 

>  Ex  pwte  Eyrt,  8  M.  D.  &D.  ^  3  Wils.  370.   Taylor  v.  Ymmg, 

12  3  B  &  A  521 

^  Ex  parte  Maclean,  2  M.  D.  &  *  Green  v.  Bickndl,  3  Nev.  fc  P. 

D.564.  634.;  8  Ad.  It  £.  701. 
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upon  whether  the  engagement  of  the  saretj  was  absolute,  or 
conditional,  at  the  time  of  the  bankruptcy.  For  the  49 
Geo.  3,  c.  121,  8.  8,  which  first  gave  relief  to  the  snretj  as  a 
creditor,  has  been  held  not  to  apply  to  cases,  where  the 
surety  himself  beeowies  bankrupt  ^  and  there  is  nothing  con- 
tain^ in  the  corresponding  section  of  the  6  Geo.  4,  c.  16, 
which  alters  the  law  in  this  respect.  Such  cases,  therefore, 
must  be  considered  as  falling  within  the  rule  respecting  con- 
tingent debts  contained  in  the  66th  section  of  the  statute.^ 

Where  the  engagement  absoluteJ]  If  the  engagement  of  the 
surety  be  absolute^  the  creditor  has  a  right  ot  course  to  prove, 
independently  of  the  power  given  by  the  b6th  section,  — as 
where  the  surety  enters  with  the  principal  into  a  joint  and 
several  bond  payable  by  instalments,  and  before  the  first  in- 
stalment falls  due,  the  sure^  becomes  bankrupt; — for  in 
sacl^a  case  the  surety  himselt  is  considered  as  a  principal^ 
And  where  the  first  instalment  is  not  paid  by  the  principal 
until  a  month  after  it  becomes  due,  and  the  surety  atterwiuds 
becomes  bankrupt,  the  bond  is  proveable  i^^ainst  the  estate  of 
the  surety.^  But  if  in  this  case  the  principal,  as  well  as  the 
surety,  become  bankrupt,  and  the  obhgee  first  proves  his 
whole  debt  against  the  principal,  and  receives  a  dividend,  he 
must  deduct  the  amount  of  the  dividend,  and  prove  against 
the  surety  only  for  the  residue.^  So,  indeed,  where  the  en- 
gagement is  not  decidedly  absolute, — as  where  the  creditor 
receives  a  bill  of  exchange  from  a  surety,  to  secure  the  pay- 
ment of  goods  sold  to  uie  principal,  which  are  afterwards 
partly  paid  for  by  the  principal,  — the  creditor  can  only  prove 
against  the  estate  of  ^e  sure^,  the  sum  remaining  due  for 
the  goods,^  and  not  the  fidl  amount  of  the  biU.  And  wheve 
A.,  previous  to  his  bankruptcy,  guaranteed  B.  and  Co.  against 
any  loss,  on  account  of  the  non-payment  of  an  instalment  by 
certain  joint  debtors  of  B.  ana  Uo. ;  and  one  of  the  joint 
debtors  becoming  bankrupt,  B.  &  Co.,  under  an  order  for  the 
proof  of  joint  debts  under  his  separate  commission,  proved 
the  amount  of  the  instalment,  and  received  a  dividend, — it 
was  ordered,  that  the  benefit  of  the  ftiture  dividends  should 
be  sold,  ana  the  produce  paid  to  B.  and  Co.,  and  that  the 
monies  so  received  by  them,  together  with  the  amount  of  the 

I  Ex  p«te  M'MiUan,  Buck.  2S7.  ^  Ex  pirte  midman,  1  Atk.  109. 

^  See  ante,  "  ContingmU  DebU."  2  Vet.  113.     Martin  v.  BreekneU, 

^  Brooks  ▼.  Llo^d,  I  T.  R.  17.  2  M.  &  S.  39. 

And  9ee Penny  v.  i^.S  B.  &  C.  1 1.  *  £i  parte  Reader,  Back.  381 ; 

*  Skinner*t  Companff  v.  Jonet,  3  and  see  ante,  249. 
Bing.  N.  C.  4S1. 
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former  dividend,  should  be  deducted  from  the  instalment;  and 
that  B.  and  Co.  mig'ht  then  prove  for  the  difference  under 
A.'s  commission.^ 

Where  contingent.']  If  the  engagement  of  the  surety  be 
only  collateral,  and  dependinef  on  a  contingency,  then,  unless 
the  contingency  has  happenea  before  the  application  to  prove, 
the  debt  cannot  be  proved  under  a  fiat  agunst  him ;  unless, 
indeed,  it  can  be  considered  such  a  contingent  debt,  as  that 
a  value  can  be  set  upon  it  by  the  commissioners  under  the 
bQth  section.  It  will  be  advisable,  perhaps,  to  consider  some 
of  the  decisions  on  this  head,  notwithstanding  they  occurred 
before  the  6  Geo.  4,  c.  16,  the  better  to  inquire  how  far  the 
words  of  that  statute  as  to  contingent  debts  will  be  applicable 
to  cases  of  a  similar  nature. 

Where  a  surety  joined  in  a  bond,  conditioned  that  the 
principal  should  repay  the  money  within  twenty  days  «fter 
the  expiration  of  five  years,  in  case  he  should  so  long  live 
and  enjoy  the  benefit  of  the  loan ;  and  if  he  died  before,  then 
that  his  executors,  &c.,  should  repay  it  within  three  months 
after  his  death,  — the  bond  in  this  case  was  held  not  prove- 
able  under  a  commission  a^inst  the  surety,  unless  there  had 
been  a  previous  forfeiture  by  the  breach  of  any  of  the  condi- 
tions.2  So,  where  J.  S.  agreed  to  pay  a  sum  of  money  to  A. 
by  instalments,  and  B.  covenanted  with  A.,  that  in  case  the 
said  sum,  or  any  instalment  thereof,  should  not  be  paid  to  A. 
at  the  times,  and  in  the  manner,  provided  for  by  the  articles, 
B.  would  upon  demand  pay  to  A.  the  said  sum,  or  so  much 
thereof  as  should  not  be  paid  at  the  said  times,  &c.,  and  no 
instalment  became  due  until  after  a  commission  of  bankrupt 
issued  against  B. ; — it  was  held  in  this  case,  that  A.  could 
not  prove  under  the  commission  ;^  though  now,  it  is  appre- 
hended, under  the  6  Geo.  4,  c.  16,  s.  56,  he  might  have 
proved  for  any  instalment  already  due,  notwithstanding  it  did 
not  become  due  until  after  the  issuing  of  the  commission. 
So,  where  a  surety,  in  consideration  of  a  premium,  gave  a 
promise  in  writing  to  be  answerable  for  the  due  payment  of  a 
note  of  hand  of  a  third  person,  and  before  the  note  was  due 
became  a  bankrupt, — it  was  held,  that  the  creditor  was  not 
entitled,  upon  such  an  undertaking,  to  prove  the  amount  of 
the  note  under  the  commission.^  But  if  m  this  case,  also,  the 
note  had  been  due,  and  defiiult  had  been  made  in  the  pay- 

1  Ex  parte  Reid,  Back.  239.  *  Ex  parte  Adney,  Covr^.  460 ;  and 

'  Aliop  V.  Price,  Doug.  160.  see  ex  parte  Oardom,  15  Vcs.  286. 

'  Hqffkam  v.  Foudrimer,  5  M.  &  and  see  Gaskell  v.  lAndaay,  2  Rose, 

S.  21.  469.  1  Holt.  N.  P.  Rep.  212. 
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ment  of  it  before  the  application  to  prove  it  against  the 
surety,  the  creditor  woula^  under  such  circumstances,  be  ad- 
mitteci  now  to  prove  it  as  a  contingent  debt ;  i\&  will  be  clearly 
seen  from  the  following  cases,  which  have  been  decided  since 
the  6  Geo.  4,  c.  16. 

Thus,  where  C,  in  consideration  of  A.  allowing  B.  to  draw 
upon  him  and  accepting  such  drafts,  guaranteed  to  A.  the 
pyment  of  the  amount  of  all  such  acceptances,  and  C.  became 
bankrupt  before  the  acceptances  were  due ;  it  was  held,  that, 
after  they  became  due,  and  B.  had  neglected  to  provide  for 
them,  A.  was  entitled  to  prove  the  amount  against  C.*s  estate.^ 
Accordingly  where  A.  advanced  2000Z.  to  B.  to  be  repaid 
on  a  day  certain,  which  was  secured  by  the  bond  of  C,  con- 
ditionecL  that  if  B.  made  default  in  payment  on  the  day 
named,  C.  should  pay  within  one  week,  and  B.  made  de- 
fault after  C.  had  become  bankrupt,  it  was  held  that  the 
debt  was  proveable  under  the  commission  against  C.^  So, 
also,  where  C.  and  Co.,  before  their  bankruptcy,  guaranteed 
to  A.  the  payment  of  300Z.  for  the  erection  by  him  of  a  sugar 
mill  for  D,  on  the  production  of  a  certificate  by  an  engineer, 
that  the  mill  was  erected  according  to  the  terms  of  a  certain 

riification ;  and  A.  produced  a  certificate  of  the  erection  of 
mill,  stating  ihowever  a  deviation  &om  the  original  plan 
with  the  consent  of  D. ;  after  which  C.  and  -Co.,  without 
making  any  objection  to  such  deviation,  informed  A.  it  was 
not  in  their  power  to  pay  the  money ;  it  was  held,  that  it 
might  prove  the  300/.  over  the  fiat  against  C.  and  Co.^ 
But  the  instalments  of  an  annuity,  for  the  payment  of 
which  a  bankrupt  is  suretrv  only,  and  which  he  consents  to 

Ey  in  case  of  the  default  of  the  grantor,  are  not,  where  they 
come  due  after  his  bankruptcy,  proveable  imder  a  fiat 
against  the  surety.'* 

Where  a  man  oecomes  hail  for  another,  and  before  he  is 
fixed,  is  made  a  bankrupt,— or  if  he  is  bsol  in  error,  and  be- 
comes bankrupt  before  judgment  is  afiirmed ; — ^the  debt  in 
each  of  these  cases,  being  contingent  at  the  time  of  the  bank- 
ruptcy, coiild  not  formerly  be  proved  against  him.*  But  now, 
if  judgment  be  affirmed  in  error,  or  the  bankrupt  be  fixed  as 
bad  in  the  action,  hefort  the  application  to  prove,  the  time  of 
the  bankruptcg^  would  make  no  difference  in  the  right  of  proof. 
Where  A.  and  B.  enter  into  a  joint  promissory  note  for  the 

>  Ex  parte  Mym,  2D.&C.251 ;  ^  Ex  parte  A^weU,  2  D.  &  C. 
ex  parte  Simpmm,  3  D.  8t  C.  792.        281. 

^  Ex  parte  Lewit,  Mont.  &  M.  *  Thompson  v.  TTumpton,  2  Bing. 
426.  N.  C.  168,  2  Scott,  266. 

«  Hockley  y.  Merry,  2  Str.  1043. 
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debt  of  B.y  and  A.  becomes  bankrupt,  the  payer  may  prove 
the  amount  of  the  note  against  the  estate  of  A.,  unfettered 
by  the  rule  that  applies  in  the  case  of  partnerships,  where  it 
must  appear  that  there  is  no  solvent  partner  and  no  joint 

estate.^ 

Where  surety  discharged.'\  The  discharge  of  the  principal 
debtor  is,  in  general,  a  djischarge  of  the  surety ;  and  an  agree- 
ment by  the  creditor  to  take  a  collateral  security  finom  another 
person  in  full  of  his  demand,  operates  to  the  same  effect.^ 
jBut  the  discharge  .of  a  surety  by  the  creditor  has  not  the 
effect  of  discharging  the  principal,  nor  does  it  operate  as  a 
dischaige  of  the  co-surety.  Therefore,  where  a  promissory 
note  was  made  by  a  principal  and  three,  sureties,  and  two  of 
the  sureties  and  the  principal  became  bankrupt,  and  the 
holder  of  the  note  proved  the  amount  under  each  commission, 
and  afterwards  received  a  composition  of  4^.  in  the  pound 
£rom  the  third  surety, — it  was  held,  that  this  was  not  a  dis- 
charge of  the  maker  of  this  note,  or  of  either  of  the  two 
othei^  sureties.  It  is  competent  also  for  a  creditor,  executing 
a  deed  of  composition  with  the  principal,  to  reserve  his  remedy 
against  the  surety,  by  a  stipulation  to  that  effect  in  the  deed 
oi  composition.^  And  a  creditor  holding  a  bill  of  exchange 
as  a  security  from  three  partners,  though  he  takes  the  notes 
of  one  of  them  as  a  collateral  security,  without  the  knowledge 
of  the  other  partners,  retaining  the  original  security  in  ms 
hands,  does  not  by  so  doing  disdiar^e  the  other  partners.^ 

Where  A.  a^ed  to  be  responsible  to  B.  for  tne  due  pay- 
ment to  him  by  C.  of  24,0002.  by  yearly  instalments  of 
12002. ;  and  B.  afterwards  agreed  to  accept  six  joint  notes  of 
A.  and  C.  for  20002.  each,  and  deliveml  up  the  original 
agreement  to  G. ;  but  only  one  of  these  notes  was  paid ;  it 
was  held  that  B.  could  not  prove,  imder  a  fiat  against  A.,  the 
original  debt  of  24,0002.,  out  only  the  amount  of  the  five 
notes  remaining  unpaid.^ 

Where  a  surety  enters  into  a  bond  with  the  principal, 
conditioned  for  tne  performance  of  covenants  in  a  lease, 
the  surety  is  still  liable,  though  the  principal  is  discharged 
by  bankruptcy  and  certmcate  fi*om  the  covenants  contained 
in  it,  under  the  75th  section  of  the  6  Geo.  4,  c.  16.^   And  it 

1  Kz  pute  OroqfUld,  1  Dea.405.  «  Bedford  t.    I>ea*tfi,    2    Star. 

3  Lewis  y.  Jfmet,  4  B.    ft    C.  178. 

506.  «  £x  pzxte PowOl,  1  Dea.  378. 

3  Ez  ptfte  Gjford,  6  Ves.  805.  7  jngHg  y.  MaedougtU,  1  Moore. 

^  Ez  parte  Contain,  3ack.  560.  1 96. 
Ek  parte  Olendining,  ibid.  517- 
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makes  no  difference  as  to  the  liability  of  the  surety,  that  he 
was  a  party  to  the  lease,  and  covenanted  with  the  lessor  for 
payment  of'^the  rent;  that  is,  as  far  as  regards  his  liability 
up  to  the  actual  time  of  the  surrender  of  the  lease  by  the 
assignees  or  the  bankrupt,  to  the  lessor.  ^ 

It  seems  to  be  pretty  well  settled  now,  in  courts  of  law  at 
least,  that  an  agreement  to  pay,  or  be  answerable  for,  the 
debt  of  another,  must,  aocordmg  to  the  construction  of  the 
4th  section  of  the  statute  of  frauds,^  not  only  be  in  writing, 
but  must  also  contain  the  consideration  for  the  promise,  as 
well  as  the  promise  itself.^  Some  doubts  upon  this  point  are 
reported  to  have  been  expressed  by  Lord  Eldon,  out  they 
seem  to  be  merely  obiter  dictay  and  to  have  occurred  more- 
over in  cases  where  the  consideration  did,  in  fact,  sufficientl)* 
appear  in  the  agreement.'^  Notwithstanding,  also,  the  atten- 
tion of  the  judges  has  been  especially  called  to  a  considera- 
tion of  these  doubts  in  two  subsequent  cases,  both  the  couits 
of  King's  Bench  and  Common  Pleas  have  confirmed  the  doc- 
trine laid  down  in  Wain  v.  Warlters,^ 

2.  As  to  the  nights  of  the  Solvent  Surety  against  the  Bank-^ 
rupt  Debtor^  or  Co-surety. 

There  have  been  many  conflicting  decisions  respecting  the 
right  of  the  surety  to  prove  a  counter-security  against  the  prin- 
cipal debtor,  where  tne  surety  had  not  himself  been  actually 
obli^d  to  pay  the  money  beiore  the  bankruptcy  of  the  prin- 
cipiu.  At  one  time  fas  we  have  before  seen  in  the  case  of  a 
bul  or  note^)  it  was  nolden,  that  if  he  had  taken  a  counter- 
security,  wmch  was  payable  absolutely  at  a  day  certain,— 
then,  though  the  principal  had  become  bankrupt  before  the 
counter-security  was  payable,  and  before  the  surety  had  either 
paid,  or  been  called  upon  to  pay  his  engagement  to  the  cre- 
ditor, die  surety  was  permitted  to  prove  his  counter-security 
immediately  under  the  commission;  upon  the  principle,  that 
the  counter-security  was  an  absolute  debt  at  l^w,  for  which 
there  was  a  sufficient  consideration  created  by  the  liability  of 
the  surety.^    In  subsequent  cases  it  was  holden,  that  the 

*  Tuck  V.  Piston,  6  Bing.  321.  ^  Ante,  256. 

'  29  Car.  2,  c.  3.  7  Rolfe  y.  Ca^m,  2  H.  B.  570. 

*  Warn  T.  WmUtn,  5  Ent,  10.  £x  pute  MmfdwOl,  dt.  ibid.  571. 
Saunders  v.  Wak^/ield,  4  B.  &  A.  C.  B.  L.  157.  Ex  parte  Beaufof, 
595.  Jenkint  v.  ReynoU$,  3  B.  &  ibid.  15S.  Ex  parte  CUmriearde, 
B.  14.  ibid.  162.    Tounamt  v.  MarHnnant, 

*  Ex  parte  itmet,  14  Ves.  190.  2  T.  R.  100.  Martinr.  CMirf.ibid. 
Ex  parte  Oardam,  15  Vcs.  286.  640.  Hodgton  r.  Beti,  7  T.  R.  97. 

»4B.&A.595.    3B.«tB.  14. 


312  Of  the  Proof  of  DehU.  [Chap.  9. 

surety  could  not  prove  upon  such  counter-security^  unless  lie 
had  taken  up  his  own  billS;  or  had  paid  the  original  debt  (if 
upon  bond)  so  that  the  bankrupt's  estate,  before  it  was 
charged  with  the  claim  of  the  surety,  might  at  all  events  be 
exonerated  &om  the  original  debt.^  But  where  the  counter- 
security  was  only  conditional,  such  as  a  bond  to  iDdemnify 
the  surety  against  his  being  called  upon  to  pay  the  money, 
and  there  was  no  breach  of  the  condition  before  the  banK- 
ruptcy,  it  was  there  held,  that  the  surety  could  not  prove ;  as 
the  debt  in  that  case  was  only  contingent.^  Though  at  the 
same  time,  where  the  indemnity  bond  was  forfeited  ^^br«  the 
bankruptcy,  the  surety  was  then  considered  entitled  to  prove 
his  bond,  notwithstanding  he  had  paid  no  part  of  the  sum 
(for  which  he  had  become  surety)  until  after  the  bankruptcy.' 

In  all  cases,  however,  where  the  surety  had  no  counter- 
security  from  the  principal,  or  nothing  but  a  mere  undertak- 
ing of  indemnity,  it  seems  to  have  been  the  uniform  decision 
of  the  courts,  that  the  surety  then,  though  he  had  made  him- 
self absolutely  liable  for  the  debt,  could  not  prove  under  the 
commission,  unless  he  had  actually  paid  the  debt  before  the 
bankruptcy  of  tlie  pnncipal^  and  that  any  payment  after 
the  bankruptcy  only  gave  him  a  personal  remedy  against  the 
bankrupt,  iind  did  not  enable  him  to  prove.  And  tne  reason 
of  this  was,  that  there  was  no  existing  debt  between  the 
principal  and  the  surety,  before  the  latter  had  paid  the  money 
to  the  creditor.* 

These  disabilities  were,  however,  always  considered  to  be 
a  great  hardship  upon  the  surety,  when  he  was  obliged  to 
pay  the  money  after  the  bankruptcy  of  the  principal ;  and, 
therefore  (as  has  been  already  observed^)  the  courts  held,  in 
cases  when  the  creditor  had  already  proved  under  the  com- 
mission, that  the  surety  had  an  equitable  right  to  stand  in 
the  place  of  the  original  creditor,  and  to  receive  dividends 
upon  such  proofs    And  if  the  creditor  had  not  proved,  the 

^  In  re  Bowness,  C.  B.  L.  161.  CkUton  v.    fVhiffln,    3    Wils.    13. 

Ex  parte  Findon,  ibid.    149.      Ex  Young  y.  Hockley,  BL  839.  3  Wils. 

parte  Brown,  ibid.    Ex  parte  Wal-  346.     Vdnderheydm  ▼.  De  Paiba, 

ker,4  Ves.  385.  3  WUs.  528.     Heskuymm  ▼.  Wood- 

3  Martin  y.  Court,  2  T.  R.  640.  bridge,  Doug,  166.    Ex  parte  Mar- 

Crookshank  v.  Thomwn,  2  Str.  1 159.  shall,  I  Atk.  130.  Brook$  y.  Rogers, 

s  Ex  parte  Coekthott,  3  Bro.  502.  1  H.  B.  640.     Howi*  v.  Hoggins, 

Hodgton  y.  Bell,  aupriu  4  T.  R.  714. 

*  Smitfuon  v.  Johnson,    Barnes,  ^  Ante,  254. 

113.     Qoddard  y.  Vanderheyden,  3  ^  Ex  parte  Rytwicke,  2  P.  Wma. 

WiU.  262.. Bl.  794.  Taylor  y.MUls,  89.    Ex  parte  Marshal,  I  Atk.  129. 

Cowp.  525.    Paul  y.  Jones,  1  T.  R.  Ex  parte  Matthews,  6  Ves.  285.    Ex 

599.  Kittear  v.  Raynes,  1  Bro.  384.  parte  Atkinson,  C.  B.  L.  210. 
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court  of  Chancery  would;  upon  a  bill  filed  by  the  surety 
against  the  creditor,  order  the  latter  to  prove  tne  debt,  upon 
the  surety  bringing  the  amount*  of  it  into  court.  But,  if  the 
surety  had  paid  the  debt  after  the  banloruptcy  of  the  prin- 
cipal, and  before  the  creditor  had  proved,  in  that  case  it  could 
be  proved  by  neither  creditor  nor  surety.^ 

In  order  to  avoid  this  circuitous  mode  of  obtaining  relief 
for  sureties,  and  to  put  them  upon  a  fair  and  equitable  footing 
with  the  other  creditors  of  the  bankrupt,  it  was  {^  has  been 
before  stated  under  the  section  relating  to  bills  of  exchange)* 
first  provided  by  the  49  G.  3,  c.  121,  s.  8,  which  provision 
has  oeen  somewhat  extended  by  the  6  Geo.  4,  c.  16,  s.  52, 
that  any  person,  who  at  the  issuing  of  the  commission  shall 
be  surety  or  liable  for  any  debt  of  the  bankrupt,  or  bail  for 
him  either  to  the  sheriff  or  to  the  action,  and  wno  shall  have 
paid  the  debt,  or  any  part  thereof,  in  discharge  of  the  whole 
debt,  (although  he  may  have  paid  the  same  after  the  com- 
mission issued,)  may,  if  the  creditor  shall  have  proved  his 
debt  under  the  commission,  stand  in  the  place  of  the  creditor 
2A  to  the  dividends,  as  well  as  to  all  other  rights  under  the 
commission,  whi4:h  the  creditor  possessed,  or  wotdd  he  entitled 
to,  in  respect  of  such  proof  ;^  or,  if  the  creditor  shall  not 
have  proved,  then  the  surety,  or  person  liable,  or  bail,  may 
prove  nis  demand  in  respect  of  such  payment  as  a  debt  under 
the  commission,  (not  disturbing  the  former  dividends,)  and 
may  receive  dividends  with  the  other  creditors,  although  he 
may  have  become  surety,  bail,  or  liable  as  aforesaid,  after  an 
act  of  bankruptcy  committed  by  the  bankrupt;  provided 
that  when  he  uecame  so  he  had  no  notice  of  any  act  of 
bankruptcy. 

This  section,  it  will  be  perceived,  extends  the  right  of 
proof  to  bail,  who  were  held  not  to  be  included  in  the  provi- 
sions of  the  49  G.  3,  c.  121.*  With  that  exception,  therefore, 
idl  the  cases  determined  under  the  8th  section  of  that  statute 
will  be  applicable  to  the  construction  of  the  corresponding 
section  of  the  6  G.  4,  c.  16. 

From  the  wording  of  the  above  section,  it  would  seem  that 
the  provision  is  intended  more  for  the  benefit  of  the  surety, 
than  that  of  the  bankrupt ;  as  it  enables  the  surety  merely, 
and  does  not  compel  him,  either  to  prove  himself,  or  to  stand 

*  Beardmore  v.  Cruttenden,  C.  *  Hawes  v.  Mott,'  6  Taunt,  829. 
B.  L.  211.  2  Marsh,  192.    Newington  y.  Keys, 

3  Ibid.  4B.  &A.493. 

^  Ante,  280. 

*  The  words  in  Ualiei,  are  not  in 
the  49  G.  3,  c.  121. 
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in  the  place  of  the  creditor  who  has  proved;  and  reoeiTe  the 
dividends  upon  his  proof.  And  the  case  of  Mead  v.  JBraham^ 
favours  this  construction,  in  which  it  was  held,  that  the 
surety  was  not  bound  hj  the  proof  of  the  creditor.  But 
where  the  surety  receives  dividends  on  the  proof  of  the 
creditor,  there  he  is  estopped  from  proceeding  afterwards 
against  the  bankrupt.  Therefore,  where  a  bill  of  exchange 
accepted  by  the  bankrupt  had  been  proved  by  an  indorsee 
under  the  commission,  who  afterwards  received  the  amount 
from  the  drawer,  and  the  drawer  then  received  a  dividend 
upon  the  proof,  and  afterwards  arrested  the  bankrupt  (who 
had  not  obtained  his  certificate)  for  the  balance ;  the  lord 
chancellor,  upon  the  petition  of  the  bankrupt,  ordered  that 
he  should  be  discharged  out  of  custody  at  the  suit  of  the 
drawer.^  And,  as  the  certificate  now  releases  the  bankrupt 
firom  all  claims  and  demands  made  proveable  under  the  com- 
mission,^ it  follows,  that  the  above  section  is  so  far  compul- 
sory on  the  surety,  that  in  all  cases  where  he  might  have 
proved  against  the  bankrupt,  the  certificate  will  be  a  bar  to 
any  action  brought  afteiwards  by  the  surety. 

Having  already  ftdly  considered  the  right  of  proof  by 
sureties  on  bills  and  notes,'^  as  well  as  that  of  sureties  for  the 
payment  of  annuities,^  it  will  be  sufficient  on  the  present 
occasion  to  confine  our  attention  to  those  cases,  which  involve 
the  rights  of  sureties  on  otJier  instruments. 

Where  a  surety  joined  in  a  bond  to  a  banker  for  10,000?., 
for  payment  within  two  months  after  notice  of  every  sum  of 
money,  which  the  obligee  should  at  any  time  pay  or  advance 
on  account  of  the  principal,  by  payment  of  or  discounting 
drafts,  bills,  &c., — and  tne  principal  conveyed  an  estate  to 
the  surety  as  an  indemnity,  and  afterwards  became  bankrupt, 
upon  which  the  obligee  proved  under  the  commission  a  debt 
01  20,000Z.  due  ftom  the  bankrupt  upon  the  balance  of  the 
standing  account;  the  surety  in  this  case,  upon  payment  of 
the  10,000Z.,  was  held  entitled  to  the  benefit  of  such  proof, 
to  the  amount  of  the  difierence  between  the  10,000/.,  and 
the  value  of  the  proceeds  of  the  sale  of  the  estate.®  So,  where 
a  surety  had  entered  into  a  bond  to  the  kin^,for  the  pajpnent 
by  the  oankrupt  of  the  duties  received  by  him  as  distributor 
of  stamps,  and  after  the  bankrupt  had  ob^ned  his  certificate, 

^  2  M.  &  S.  91 ;  and  tee  ante,  2  Moore,  602.  3  B.  &  A.  )3.  ^fWl- 

152,  and  Toumend  v.  Downing,  14  coit  v.  Hodges,  5  B.  &  A.  12. 
East,  565.  *  See  ante,  230,  et  seq. 

3  Ex  parte  Lobbon,  17  Ves.  334.  *  Ante.  258. 

3  Section  121;  and  see  Vansan-         «  Ex  parte  Ruih/orlh,   10  Vea. 

dan    V.   Cros!Ae,    8    Taunt.    550.  409. 
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the  surety  was  obliged  to  pay  a  sum  of  money  due  to  the 
crown ;  it  was  held,  that  the  surety  could  not  sue  the  bank- 
rupt for  the  amount  so  paid,  as  he  might  have  proved  it 
under  his  commission.^  In  this  case  it  was  urged,  that  the 
statute  did  not  contemplate  the  case  of  a  surety  in  a  bond  to 
the  king,  but  only  to  a  common  creditor,  who  might,  or  might 
npt,  prove  under  the  commission,  whereas  there  was  no 
instance  of  the  cronm  proving  under  a  commission :  but  the 
court  decided,  that,  in  order  to  bring  the  case  within  the 
statute,  it  was  not  necessary  that  the  principal  creditor  should 
be  enabled  to  prove,  or  that  the  bankrupt  should  be  dis- 
charged bv  his  certificate  if  he  should  not  prove ;  and  that 
the  case  did  not  differ  from  that  of  a  surety  in  a  bond  to  a 
private  person.^ 

A  surety,  paying  the  debt  after  the  proof  by  the  creditor, 
is  not  only  entitled  to  stand  in  the  place  of  the  creditor,  in 
respect  of  the  dividends  on  the  proof,  but  also  in  respect  of 
his  right  as  to  the  bankrupt's  certificate.*  This  decision, 
which  was  upon  the  construction  of  the  49  6.  3,  c.  121,  s.  8, 
is  still  more  tortified  by  the  additional  words  intr6duced  into 
the  above  section  of  the  new  statute,  which  expressly  declares, 
that  the  surety  in  such  a  case  should  be  entitled  to  stand  in 
the  place  of  the  creditor  as  to  the  dividends,  and  all  othm* 
rights  under  the  commission,  which  the  creditor  possessed  or 
would  be  entitled  to  in  respect  of  such  proof. 

Wluit  case  not  nithin  the  statute.']  It  has  been  determined, 
that  a  surety  for  the  payment  of  rent  by  a  bankrupt  to  hLs 
landlord,  where  there  is  no  rent  due  at  the  time  of  the  bank- 
ruptcy, is  not  within  the  terms  of  the  above  section,  which 
relates  only  to  securities  for  debts  of  the  bankrupt  due  at  the 
time  of  issuing  the  commission ;  and,  therefore,  where  a  surety 
in  such  a  case  was  obliged  to  pay  for  three  years'  rent,  which 
became  due  after  the  bankruptcy,  it  was  held,  that  he  might 
sue  for  bankrupt  to  recover  it,'*  notwithstanding  his  certificate. 

>  Westoott  V.  Hodges,  5  B.  ft  A.  is  Bubroitted,  that  unless  the  surety 

12.  has  entered  into  a  bond,  or  other 

3  Ibid.  speciaUy,  to  the  lessor  for  the  pay- 

'  £x  parte  Gee,  1  G.  &  J.  330.  ment  of  the  rent,  the  mere  liability 

*  M*tHmgal  v.  PaUm,  2  Moore,  to  pay  it  (in  respect  of  which  a  debt 

644.    8  Taont.  584.    Lord  Henley,  may  oniy  by  pauibiUiy  be  created) 

in  his  treatise  on  the  Bankrupt  Lav,  cannot  be  considered  as  a  debt  aU 

page  151,  suggests,  vhetlier  a  case  ready  contracted  ftayable  on  a  con- 

like  the  above  would  not  be  varied  tingency,  so  as  to  bring  it  within 

now,  by  the  provision  as  to  con-  the  56th  section.  Nor  does  the  case 

tingent  debts,  contained  in  the56M  indeed— even  if  a  bond  were  given 

seelim  of  the  new  statute.  But  it  by  the   surety— appear   to  come 

P  2 


316  Of  tlie  Proof  of  Debts.  [Chap.  9. 

But  where  the  debt  is  due  before  the  bankruptcy,  the  surety 
mav  prove,  after  he  has  paid  the  amount  to  the  creditor; 
and  indeed  it  is  incumbent  upon  him  to  do  so,  or  to  compel  the 
creditor  to  prove  for  his  benefit,  otherwise  the  bankrupt  will 
be  discharged  by  his  certificate  from  all  claims  of  the  sureU\i 

The  statute  also  only  extends  to  a  party  who,  at  tke  issuing 
of  the  fiat,  was  surety  for  the  bankrupt."  Therefore,  where 
A.  and  B.  gave  a  joint  promissory  note  for  money  lent  to 
them  by  C,  and  A.  was  obliged,  cfter  B.^s  bankruptcy y  to  pay 
the  note ;  it  was  held,  that  A.  could  not  prove  for  a  moiety 
of  the  note  against  B.'s  estate,  as  he  was  not  a  surety  for  B., 
but  that  they  were  both  principal  debtors.^ 

Where  bankers,  with  the  knowledge  of  an  act  of  bankruptcy 
committed  by  their  customer,  took  a  guarantee  from  a  surety 
on  his  behalf,  to  secure  to  a  given  amount  aU  sums  then  or 
thereafter  to  become  due  from  the  customer,  but  the  surety 
had  no  notice  of  the  act  of  bankruptcy,  and  afterwards  paid 
to  the  bankers  the  full  sum  for  which  he  was  guarantee, 
without  specifying  to  which  portion  of  the  bankers'  debt  the 
payment  was  to  be  applied;  it  was  held,  that  such  payment 
was  to  go  in  reduction  of  that  portion  of  the  bankers  debt, 
which  was  proveable  under  the  fiat,  and  not  of  that  which 
was  not  proveable  so  as  to  interfere  with  the  right  of  proof  of 
the  surety.* 

The  statute,  also,  only  applies  to  cases  where  the  surety 
has  paid  the  n^ltole  debt,  or  part  in  discharge  of  the  whole ; 
and  not  where  he  merely  pays  part  in  dischai^  of  his  own 
personal  liability.  Therefore,  where  a  surety  in  a  warrant  of 
attorney,  in  order  to  discharge  himself,  paid  part  of  the  debt 
remaining  due  to  the  creditor  (who  had  previously  proved 

within  the  meaning  of  that  section;  liability— he    cannot  prove,  when 

which  enables  the  commissioners  to  the  contingency  happens,  that  he  is 

let  a  value  upon  the  debt,  h^ore  the  actually  obliged  to  pay  the  rent ; 

contingency  happens,  and  to  admit  for  the  statute  only  enables  the 

the  creditortoprove  for  the  amount,  party  to  prove  after  the  contin- 

For,  unless  the  lessor  (which  would  gency,  "  in  respect  of  such  debt," 

seem    a   very  preposterous   case)  previously  mentioned  in  the  scc- 

could  have  a  value  set  upon  the  tion, — that  is,  such  a  debt  as  the 

WHOLE  future  rent  reserved  in  a  commissioners  can  set  a  value  upon 

lease  to  the  bankrupt,  and  be  per-  before  the    contingency  happens, 

mitted  to  prove  the  amount  as  a  See  also  the  following  case, 

contingent  debt, — itis  apprehended,  ^  Jackton  v.  Magee,  3.  Q.  B.  Rep. 

that  a  mere  surety  for  the  rent,  48. 

who  might  never  be  called  upon  for  ^  £x  parte   Porter,  4  D.  &  C. 

a  fturthing,  could  still  less  have  a  774. 

value  set  upon  his  liability,  and  '  £x  parte  Sharpe,  3  M.  D.  &  D. 

prove  for  the  amount.    And — if  he  490. 
cannot  have  a  value  set  upon  his 
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under  the  commission),  and  thereupon  satisfaction  was  entered 
upon  the  record, — it  was  held,  that,  as  this  was  not  a  pay- 
ment  of  part  of  a  debt  in  discliarge  oftlie  rvfioley  he  could  not 
stand  in  the  pmce  of  the  creditor  who  had  previously  proved.^ 
If  a  surety,  also,  should  after  the  hankruptc y  of  the  principal, 
besides  the  debt,  pay  the  interest  accrued  tnereon  svbseqttent 
to  the  bankruptcy y  he  will  not  be  permitted  to  prove  such 
subsequent  interest;  for  all  that  is  contemplated  by  the 
above  enactment  is,  that  the  surety  may  prove  as  the  prin- 
cipal creditor.* 

If  a  surety  in  a  bond  for  a  bankrupt,  after  the  bankrupt 
obtains  his  certificate,  joins  with  him  in  a  new  bond  to  the 
representatives  of  the  creditor,  and  the  old  bond  is  delivered 
up  to  the  surety,  this  is  not  equivalent  to  payment  by  the 
surety,  so  as  to  enable  him  to  prove  imder  the  commission ; 
for  the  transaction  amounts  to  an  entire  release  of  the  old 
debt  by  the  obligee,  and  the  surety  stands  afterwards  in 
quite  a  different  character,  being  no  longer  surety  for  the 
bankrupts  estate,  but  for  a  new  obligation  created  suosequent 
to  the  certificate.* 

As  to  co-sureties.']  It  was  decided  by  the  late'vice-chan- 
cellor,  that  the  substitution  by  one  co-surety,  without  the 
knowledge  of  the  other,  of  a  different  surety,  in  the  place  of 
that  on  which  they  were  severally  liable,  does  not  give  such 
co-surety  any  claim  against  the  other,  as  having  paid  the 
debt,  for  which  each  was  liable  on  the  original  instrument. 
Thus,  where  R.,  for  the  accommodation  of  C.  &  Co.,  drew  on 
J.  &  Co.  a  bill,  which  they  accepted,  J.  &  Co.  drawing  on  R. 
another  bill,  which  he  accepted,  and  both  bilk  were  indorsed 
to  C.  &  Co.;  and  (J.  &  Co.  before  their  acceptance  fell  due 
having  become  insolvent)  the  holders  called  upon  R.,  as 
drawer,  for  payment, — who  thereupon,  for  the  accommoda- 
tion still  of  C.  &  Co.,  obtained  an  acceptance  of  T,  in  lieu  of 
that  given  by  J.  &  Co., — and  R.  proved  the  amount  of  such 
acceptance  under  a  commission  against  J.  &  Co.;  Sir 
J.  Ijeach,  under  these  circumstances,  ordered  the  proof  to  be 
expunged,  the  dividends  repaid,  and  the  acceptance  delivered 
up ;  as  he  considered,  that  the  new  security  given  by  R.  was 
one  with  which  J.  &  Co.  had  no  concern,  and  that  their  estate 
could  not  therefore  be  charged  with  the  consequences  of  it.^ 
But  Lord  Eldon,  when  this  case  came  before  him  upon  appeal, 

>  Sfmttm  Y.  Soutten,  5  B.  at  A.  >  Ex  parte  Sergeant,  I  6.  &  J. 

852.  183.     2G.  &J.  23. 

'  Ex  parte  Wtl$on,  1  Rote,  137.  *  Ex  parte  Hunter,  5  Mad.  165. 
Ex  parte  Hotaton,  2  G.  ft  J.  36. 
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thought  that  the  question  was  merely  who  were  sureties,  and 
who  were  principals,  in  these  counter-acceptances ;  and  that 
R.  being  tne  surety  (as  drawer)  for  J.  &  Co.,  as  to  those  biUs 
drawn  by  him  and  accepted  by  them,  the  question  was  to  be 
decided  by  the  general  law  between  acceptors  and  drawers, 
when  the  drawers  pay  for  the  acceptors; — and  the  vice- 
chancellor^s  order  was  reversed.^  And  we  have  already  seen? 
that  one  of  three  co-sureties  for  the  payment  of  an  annuity, 
who  pays  any  portion  of  the  annuity  after  the  bankruptcy  of 
a  co-surety,  cannot  prove  for  the  amount  against  the  certi* 
ficate  of  the  co-surety. 

Where  partners  dissolye  their  partnership,  one  partner 
retiring,  and  the  other  continuing  the  business,  ana  cove- 
nanting to  pay  all  the  debts, — ^if  the  latter  becomes  bank* 
rupt,  and  the  retiring  partner  is  obliged  to  pay  any  of  the 
deots,  he  can  prove  sucn  payment  under  the  commission ;  as 
he  is  in  the  nature  of  a  surety  for  the  continuing  partner.^ 


Section  XXII. 
Creditors  by  Composition, 

Where  a  creditor  agrees  with  his  debtor  to  take  a  composi- 
tion in  lieu  of  his  debt,  on  condition  that  the  money  is  paid 
on  a  certain  day,  and,  after  failure  in  such  payment,  the 
debtor  becomes  a  bankrupt, — ^the  creditor  is  entitled  in  that 
case  to  prove  for  the  whole  of  his  original  debt,  or  for  such 
part  as  remains  unpaid,  and  not  merely  for  the  amount  of 
the  composition.  For  the  general  rule  in  equity  is,  that 
the  court  wiU  not  dispense  with  the  point  of  tinie  in  the 
composition  of  debts,  as  they  will  where  it  would  work  a 
forfeiture;  and  that  where  a  creditor  thus  aCTees  to  take 
less  than  his  debt,  so  that  it  be  paid  precise^  at  the  day, 
and  the  debtor  fails  in  payment,  the  latter  cannot^  be 
released. 

Therefore,  where  a  trader  entered  into  a  deed  of  com- 

?osition  with  his  creditors,  by  which  tliey  agreed  to  take 
0.?.  in  the  pound  on  their  respective  debts  by  instalments, 
to  be  secured  by  his  promissory  notes,  and  the  creditors 

^  Ex  parte  Hunter,  2  G.  &  J.  7.       195 ;  and  see  post,  tiUe  .*'  Pait- 
^  Ante,  p.  259,  Brown  v.  Lee,  6     ners." 
B.  &  C.  689.  *  Sewell  v.  Masson,  1  Vera.  210* 

3  H^ood  y.  Dodgton,  2  M.  ft  S.     Eq.  Ca.  Ab.  28.  8.  3.  Heaihcoiev. 

Crookthankt,  2  T.  R.  24. 
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coveiuttited  that  they  would,  as  soon  as  such  promissory  notes 
shoold  be  paid,  release  and  discharge  the  trader ;  and  the 
deed  also  contained  a  proviso,  that  in  case  of  default  made  in 
<Qch  payment,  or  if  any  conunission  should  issue  before  the 
whole  of  the  composition  should  be  paid,  then  the  covenants, 
on  the  part  of  the  creditors  whose  debts  should  be  so  unsatis- 
fied, should  be  null  and  void ;  and  after  the  first  instalment 
was  paid,  the  second  became  due  and  unpaid,  when  a  com- 
mission having  issued  against  the  trader, — Lord  Eldon 
under  these  circumstances  neld,  that  the  creditors  were  enti- 
tled to  retain  the  first  instalment,  and  to  prove  for  the  residue 
of  their  original  debts.^  And  the  same  was  held,  where  a 
composition  deed  was  executed  only  bv  the  major  part  of  the 
creditors.^  So,  where  a  trader  assigned  certain  Doot-debts,  in 
trust  to  pay  the  creditors  who  should  execute  the  deed,  and 
covenanted  that  if  the  creditors  should  not,  out  of  that  fund, 
)>e  naid  in  full  within  two  years,  he  would  pay  the  deficiency 
witnin  a  month  afterwards^  and  before  the  end  of  the  two 
years  the  debtor  became  a  bankrupt, — ^it  was  held,  that  the 
creditors  under  the  deed  were  entitled  to  have  the  remaining 
debts  of  the  trust  fiind  sold,  and  the  produce  divided  amongst 
the  creditors  imder  the  trust  deed,  pari  passu,  having  regard 
to  what  had  been  already  received ;  ana  that,  after  such  ap- 
plication of  the  trust  fund,  the  creditors  were  entitled  to  prove 
for  the  d^ciency  under  the  commission.*  But,  if  a  creditor 
nnder  a  composition  has  not  received  his  instalments  before 
the  bankruptcy  takes  place,  and  there  is  no  fund  separated  for 
the  payment  of  them,  he  cannot  have  them  out  of  the  bank- 
roprs  estate,  and  prove  tiie  residue  of  the  debt ;  but  he  must 
then  come  in  as  the  other  creditors,^  at  the  date  of  the 


Where,  however,  there  is  an  actiial  release  of  the  debt  in 
the  composition  deed,  and  no  de&ult  made  before  the  bank- 
ruptcy in  the  payment  of  any  of  the  instalments,  then  the 
creditor  cannot  prove  for  the  residue  of  the  original  debt,  but 
only  for  the  remaining  instalments.  As,  where  a  deed  of 
conqioaition  stipulated  that  if  the  instalments  shoidd  i^ot  be 
duly  and  r^gmarly  paid,  the  release  thereby  given  by  the 
creditors  should  be  void,  and  aU  the  instalments,  which  had 
become  due  before  the  bankruptcy,  were  regularly  paid ;  in 
this  case  Lord  Eldon  held,  that  the  creditor  ought  not  to 

>  Ex  parte  Vere,  1  Bom,  281. 19  '  £z  pwte  Riekardion,  14  Ves. 

Vet.  93.  And  see  ez  parte  Batmon,  184. 

M.  D.  k  D.  289.  *  Ex  parte  jyOHmera.   Ex  parte 

^  Ez  parte   Wood,  2  D.  «t  C.  Von  Hulk,  14  Vet.  184. 
608. 
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prove  the  residue  of  the  debt,  but  only  the  outstanding  instal- 
ments; for  that,  as  there  had  been  no  default  before  the 
bankruptcT;  and  the  bankrupt  had  been  released  from  his 
debts,  nothing  whatever  was  then  due  to  the  creditor.^  In  a 
former  case,  however,  where  the  bankrupt  had  paid  the  first 
instalment — though  the  creditor  had  waived  tne  de&ult  in 
the  payment  of  the  second,  by  accepting  two  notes  of  hand 
whicli  were  not  due  at  the  time  of  the  oankruptcy, — Lord 
Hardwicke  thought  it  would  be  a  hard  case,  if  the  creditor 
was  not  admitted  to  prove  the  whole  of  the  remainder  of  his 
original  debt.^ 

If  a  creditor,  to  induce  another  creditor  to  come  to  an 
arrangement  with  his  debtor  by  composition,  or  otherwise, 
conceals  his  own  debt,  holding  out  that  he  is  no  creditor, — 
the  party  is  boimd  by  such  misrepresentation,  and,  in  case 
the  composition  take  effect,  will  be  precluded  from  proving 
his  own  debt.^  But  when  the  proposed  composition  or  ar- 
rangement does  not  take  effect,  tnen  the  party,  however 
fraudulent  his  intention,  will  not  be  bound'*  by  such  misre- 
presentation. 

Where  an  insolvent  compounded  with  her  creditors  for 
\Zs.  6d.  in  the  pound,  but  promised  to  pay  one  of  her  credi- 
tors the  whole  of  his  debt,  in  order  to  induce  him  to  sign  the 
composition  deed;  and  after  paying  him  in  full,  she  con- 
tracted a  fresh  debt  with  him,  and  then  became  bankrupt, — ^it 
was  held,  that  the  payments  made  to  the  creditor  above  the 
composition  of  13^.  6a.  in  the  pound,  were  fraudulent  and 
void,  and  that  the  creditor  coula  not  prove  for  the  amount 
of  liis  fresh  debt  contracted  with  the  bankrupt,  without  first 
deducting  these  payments.^ 


Section  XXIII. 

Hates  and  Taxes, 

If  the  bankrupt's  estate  is  in  arrear  for  rates  or  taxes,  the 
collector,  or  assessor,  se^ms  to  be  the  proper  person  to  prove 
the  debt ;  and  he  ought,  at  the  time  oi  proof,  to  produce 

*  Ex  parte  Peele,  1  Rose,  435.         Holmer  v.  Viner,  I  Esp.  132.  Ex 

3  Ex  parte  BaineU,  2  Atk.  527.       parte  Oardner,  11  Ves.  244. 

^  Montefiori  v.  Monteftori,  1  Bl.         **  Ex  parte  Oakley,  1  Rose,  138. 

363.  Cecil  y.  Plaittow,  I  Anst.  202.         'Ex  parte  Minton,  3  D.  &  C.  688. 

Eastabrook  v.  Scott,  3  Yes.  456.     And  see  CuUingworth  v.  Uoyd,  2 

Beav.  385. 
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Ids  appointment,  that  the  conuDisBioners  may  judge  of  the 
le^htj  of  it.^ 

But,  if  the  collector  himself  should  become  bankrupt^ 
having  received  the  taxes  from  the  inhabitants,  but  not 
having  paid  the  money  over,  one  of  the  inhabitants  in  that 
case  may  be  admitted  to  prove  for  himself  and  the  rest  f  and 
the  form  of  his  deposition  should  be,  that  neither  he,  nor  the 
rest  of  the  parishioners  to  his  knowledge  or  belief,  have 
received  any  security  or  satisfaction.  It  makes  no  difference, 
with  respect  to  the  right  to  prove  against  such  collector,  that 
the  usual  time  of  accounting  has  not  arrived, — as  in  the  case 
of  an  overseer,  who  becomes  bankrupt  before  the  expiration 
of  his  year  of  office,  before  which  he  cannot  strictly  by  law 
be  compelled  to  account ;  for  the  money  in  his  hands  is  a 
ddfitum  in  prtesenti,  though  he  may  only  be  accountable  for 
it  infuturo.^  Where  the  bankrupt  had  been  appointed  a 
joint  collector  with  another  person,  such  person  (though  his 
co-collector)  was  permitted  to  prove  for  the  sum  aue  on  the 
part  of  the  parish.'' 

Section  XXIV. 

Army  Prize  Money, 

By  the  2  W.  4,  c.  53,  s.  39,  the  ti-easurer  of  Che&ea 
Hospital,  or  his  deputy,  is  empowered  to  prove  for  the 
amount  of  any  prize  or  boimty  money  in  the  nands  of  any 
bankrupt,  to  vote  for  assignees,  to  give  discharges  for  divi- 
dends, and  to  assent  to  or  dissent  from  the  allowance  of 
the  certificate. 

Section  XXV. 
Illegal  and  void  Debts, 

No  debt,  which  is  either  illegal  in  its  nature,  as  a  bond 
given  as  the  premium  pudoris, — or  which  is  made  void  by 
statute,  as  a  oebt  upon  an  usurious  contract, — can  be  proved 
under  a  fiat. 

Wliere  a  bond,  however,  was  given  by  a  bankrupt  for  the 
payment  of  a  sum  of  money,  in  consideration  that  the  obligee 
would  marry  a  servant  of  the  bankrupt,  and  maintain  a  bastard 
which  the  bankrupt  had  by  her,  and  the  marriage  took  effect, 

>  Uoyd  V.  Heathcote,  2  B.  ft  B.  ^  RexY.  Tucker,  5  M.  &  S.  SOS. 

38S.  1  C.B.  L.  127.  1  Mont.  Dig.  Contra, ItoF v. ^grin/ofi,lT.R. 369. 

143.  *  Ex  parte Muggeridge,  1 C.  B.  L. 

«  Ex  parte  Child,  1  Atk.  111.  128.    ExparteJ6:a*fig'ft,6  Ves.SU. 

p3 
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— ^tliis  was  held  to  be  a  good  consideration,  and  the  obligee 
entitled  to  prove  the  bond.^  So,  where  promissory  notes  were 
given  for  liquidated  damages  in  compromising  an  action  for 
the  seduction  of  the  plaintifTs  dauguter,  per  quod  sei'vitium 
amisity  the  notes  were  permit^d  to  be  proved  imder  a  com- 
mission against  the  maker.^ 

Wlien  tainted  with  usury, ^  Where  a  contract  is  oriorinally 
usurious^  it  is  (with  only  one  exception)  void  ah  viitto,  and 
cannot  be  proved  by  any  person  claiming  benefit  under  it, 
notwithstanding  he  may  be  neither  party,  nor  privy,  to  the 
usury .^  The  exception  alluded  to  is  one  created  by  the 
58  Geo.  3,  c.  93,^  by  which  it  is  declared,  that  no  bill  or  note, 
though  ijivcn  for  an  usurious  consideration,  shall  be  void  in 
the  hands  of  an  indorsee  for  valuable  consideration,  without 
notice  of  the  usury.  The  rule  of  the  court  of  chancery  is, 
when  a  bill  is  filed  to  be  reUeved  against  a  demand  of  usuri- 
ous interest,  not  to  make  void  the  wuole  debt,  but  merely  the 
excess  of  interest,  and  to  compel  the  party  to  pay  w  hat  is 
really  due ;  but,  under  a  fiat  in  bankruptcy,  the  assignees 
have  a  right  to  insist,  that  the  whole  is  void  upon  the  ground 
of  usury.  And,  unless  the  assignees  and  creditors  submit  to 
the  proof  of  what  is  really  due,  the  lord  chancellor  has  not 
power  to  order  it.*  Where  a  creditor  aL?o,  who  had  taken  out 
execution,  delivered  up  the  proceeds  to  the  assignees,  under 
an  express  ngreement  that  he  should  come  in  w^th  the  other 
creditors  for  the  balance  due  to  him, — it  was  held,  that  such 
agreement  meant  a  ^ror^/zftfe  balance,  and  did  not  let  in  the 
debt,  if  affected  by  usurv.* 

Bv  the  2  &  3  Vict.  c.  37,  s.  1,  continued  in  force  by  3  A  4 
Vict!!  c.  37 ;  4  &  5  Vict  c.  54 ;  and  6  &  7  Vict.  c.  45,  any 
interest  may  now  be  taken  on  a  bill  or  note,  not  having  more 
than  twelve  months  to  run,  and  upon  any  contract  for  the 
loan  or  forbearance  of  money,  above  £10,  not  secured  upon 
lands,  tenements,  or  hereditaments,  or  any  interest  therein. 
And,  where  a  party  lent  the  bankrupt  1,600Z.  on  his  promis- 
sory note,  payable  three  months  after  date,  and  renewable  for 
the  same  period  at  the  option  of  the  bankrupt,  but  so  as  not 
to  exceed  the  period  of  eighteen  months  m  the  whole,  the 
bankrupt  undertaking  to  pay  seven  and  a  half  per  cent,  in- 
terest, and  three  per  cent,  insurance ;  and  the  note  was  renewed 


■  Ex  parte    CottreU,   2   Camp. 

'  Ex  parte  Thompson,  I  Atk.  125. 

742. 

Ex  parte  Skip,  2  Ves.  489.  Ben^Md 

2  Ex  parte  Muntford,    15  Ves. 

V.  SoUmons,  9  Ve».  84. 

2S9. 

.     ^  Ex  parte   Ban^lay,    1    Rose^ 

>  Lowe  V.  WaUer,  Doug.  736. 

168. 

^  58  G.  3,  c.  93. 
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four  tones  socoesdvel  j,  and  on  each  renewal  the  same  rate 
was  deducted  for  interest  and  insurance ;  it  was  held,  that 
thetransaction  was  protected  by  the  act  3&  4  W.  4,  c.  98,  s.  7, 
and  was  not  usurious.^  So,  where  a  creditor  advanced  money 
to  the  bankrupt  by  discounting  bills  payable  within  three 
months  firom  the  date,  and  on  the  security  also  of  the  deposit 
of  goods,  and  took  more  than  five  per  cent,  for  the  discount, 
it  was  held  also,  that  this  transaction  was  within  the  statute, 
and  that  the  contract  was  not  usurious.^ 

In  some  cases,  where  by  the  custom  of  trade  a  small  per 
centage  more  than  the  l^al  interest  is  taken,  in  the  nature 
oi  commissiony  on  the  discounting  of  bills,  and  as  a  reasonable 
compensation  honA  fids  for  extra  trouble,  such  a  transaction 
is  not  considered  to  be  usurious  f  and  IO5.  per  cent,  has  been 
held  to  be  not  unreasonable  in  this  respect.  But  commission 
cannot  be  added  to  the  amount  of  le^  interest,  for  the  pur- 
pose of  inducing  a  loan  of  money  to  he  made,  and  of  recom- 
pensing it  afterwards  when  made ;  for  it  must  be  always 
considered  as  an  excess  beyond  legal  interest,  unless  it  can  be 
aseribable  to  trouble  and  expense  hona  Jide  incurred ;  there- 
fore, where  there  is  no  such  trouble  or  expense,  the  remunera- 
tion cannot  legally  be  claimed.  The  cases,  where  such  com- 
mission can  be  claimed,  are  chiefly  confined  to  the  dealings 
of  bankers,  brokers,  and  other  agents  ;  for  any  charge  above 
the  legal  interest  by  a  general  trader,  and  on  one  single 
transaction,  or  by  persons  who  cannot  be  considered  in  a 
mercantile  character,  would  be  held  a  mere  shift  or  cloak  for 
usury."* 

Where  a  warrant  of  attorney  was  given  to  secure  the 
repayment  of  6002.,  with  interest  from  a  certain  day,  and  the 
whole  of  the  money  was  not  actually  advanced  on  that  day, 
it  was  held,  that  the  transaction  was  usurious.^  But  an 
agreement  that  money  borrowed  should  be  repaid  to  the 
lender,  or  left  in  his  hands  as  a  banker,  to  be  (bawn  out  as 
the  borrower  wanted  it, — ^then,  although  the  money  not  being 
ready  at  the  time  when  it  is  appUed  for  by  the  borrower, 
would  be  a  breach  of  the  contract,  yet  it  would  not  amount 
to  usury.* 

'  Ex  parte  TfiTftoesf,  4  Dea.  144,  ^  Kent  v.  Lowen,  1  Camp.  178. 

reversing  S.  C.  3  Dea.  590.  Auriol  v.  MUU,  2  T.  R.  52.    Ha- 

2  Ex  parte  JTm^M,!  Dea.  459.  menle^  y.  Yta^  1  B.  &  P.   151. 

^  Ex  parte  Jonei,  17  Ves.  332.  Masterman  v.  Cotoie,  3  Camp.  48S. 

1    Rose,    29.    Ex    parte  Henaon,  Bayneav,  Fry,  l&  Yes.  120.  Marsh 

1  Mad.  112.     Winch,  q.  t.  v.  Fenn,  v.  Martindale,  3  B.  &  P.  154. 

2  T.  R.  52  n.  Cantairs  v.  &'<«»,  *  Ex  parte  Banglay,  1  Roae,  168. 
4  M.  ft  8.  192.  ^  Per  Lord  Eldon,  ibid. 
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In  making  out  a  charge  of  usury  to  defeat  a  debt  in  bank- 
t^uptcy,  it  seems  that^  by  the  practice  of  the  court,  there  is  a 
much  greater  latitude  allowed  to  the  part^  makinc'  such 
charge,  than  what  is  permitted  in  courts  either  of  law  or 
equit}^  For,  at  law,  tne  charge  must  be  supported  by  strict 
rules  of  evidence ;  and,  in  equity,  the  debtor  must  either  prove 
the  usury  by  legal  evidence,  or  have  the  confession  of  the 
party,  and  moreover  cannot  apply  for  relief,  without  offering 
to  pay  what  is  really  due.  But,  in  bankruptcy,  it  is  sufficient 
to  suggest  usury  in  a  petition  supported  by  affidavits,  merely 
upon  mformation  ana  belief,  by  which  the  party  charged  is 
in  fact  compelled  to  prove  against  himself  ^  and  this  proceed- 
ing, also,  is  not  for  the  purpose  of  giving  him  his  real  debt, 
but  with  the  object  of  cutting  him  off  m)m  all  relief.^  Thi5 
practice,  which  nas  been  more  than  once  forcibly  commented 
upon  by  Lord  Eldon,  and  which  is  certainly  unreasonable  in 

Principle,  and  firequentlv  oppressive  in  its  effects,  does  not, 
owever,  appear  yet  to  have  received  any  alteration. 

Smuggling  transactions.]  A  debt  arising  from  the  sale  of 
goods,  bought  for  the  purpose  of  being  sent  to  India,  conti*ary 
to  the  prohibition  of  an  act  of  parliament,  cannot  be  proved, 
if  the  party  at  the  time  of  the  sale  knew  of  their  illegal  des- 
tination.^ But  a  creditor,  who  sold  the  bankrupt  contraband 
goods  abroad  for  the  purpose  of  being  brought  to  England, 
IS  entitled  to  prove,  unless  he  be  a  participator  in  smuggling 
them.* 

Other  illegal  transactionsJ]  So,  money  advanced  for  the 
furtherance  and  in  execution  of  any  illegal  contract,  cannot 
be  proved ; — as,  where  one  member  of  a  firm  was  connected 
with  the  bankrupt  in  an  insurance  partnership  (which  was 
formerly  illegal,^)  and  advanced  the  money  of  the  firm  to 
the  bai]&rupt  on  oifferent  policies  of  insurance,  and  the  part- 
ner so  advancing  the  money  died, — it  was  held,  that  the 
surviving  partner  of  the  firm  could  not  prove  the  amount  of 
such  advances  under  the  commission.^ 

So  money  paid  by  bankei*s  on  unstamped  checks  post- 
dated, or  issued  beyond  the  prescribed  distance  by  the  stamp 
act,  (55  Geo.  8,  c.  184,  s.  !13,)  cannot  be  proved  imder  a  fiat 

*  Ex  parte  Scrivener,  3  V.  &  B.  *  Ex  parte  CavaHere,  2  G.  &  J. 
14.  227. 

>  Ex  parte  Moggridge,  1  C.  B.  L.  ^  See  5  G.  4,  c.  114,  by  which 
187 ;  and  see  ex  parte  Daniel,  14  such  partnerships  are  now  made- 
Ves.  191.  legal. 

*  £xpartefie(/,  IM.  &S.  751. 
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against  the  drawer.  But  letters  written  by  a  customer  to  a 
banker^  liying  beyond  the  distance  limited  by  the  act,  to  send 
him  money,  are  not  drafts  or  orders  for  payment  of  money, 
within  the  meaning  of  the  act.^  So  where  a  customer  applied 
by  letter  to  the  agent  of  a  branch  bank,  when  he  wanted 
money  from  time  to  time,  and  every  week  gave  the  agent  an 
unstamped  check,  post-dated,  for  the  amount  of  the  advances 
during  the  precemng  week,  which  the  agent  transmitted  to 
the  head  bank,  &s  a  voucher  for  himself;  this  was  held,  also, 
not  a  draft  or  order  for  payment  of  money  to  the  beai*er  on 
demand,  within  the  meaning  of  the  above  act,  and  that  the 
bankers  were  not  subject  to  the  penalties  imposed  by  that 
section  for  paying  money  on  an  unstamped  check  post- 
dated or  issued  beyond  the  prescribed  distance.*  Nor  are  the 
bankers  in  any  case  liable  to  such  penalties,  unless  they  know 
that  the  checks  were  issued  beyond  the  prescribed  distance, 
or  did  not  truly  specify  the  place  where  they  were  issued. 
But  striking  balances  in  a  running  account  between  a  banker 
and  a  customer,  will  not  prevent  the  operation  of  the  penal 
section  of  the  stamp  act.^ 

If  the  consideration,  for  which  a  security  is  given,  be  good 
in  part,  and  bad  in  part, — ^though  the  security  is  void  at 
law,  yet  in  equity,  and  in  proceedings  in  bankruptcy,  it  shall 
stand  as  to  what  is  good.  As,  where  a  broker  was  employed 
to  effect  two  insurances,  one  of  which  was  ille^ — and  the 
principal,  in  consideration  of  the  money  laid  out  oy  the  broker 
in  effecting  them,  indorsed  a  bill  to  him,  which  was  accepted 
by  a  third  person,  who  became  a  bankrupt;  the  lord  cnan- 
cellor,  though  he  refused  to  allow  the  broker  to  prove  against 
the  estate  of  the  acceptor  such  part  of  the  debt  as  arose  upon 
the  illegal  insurance,  held  nevertheless  that  he  might  prove 
for  the  residue.^  And,  where  promissory  notes  were  given  by 
a  stock-broker  for  the  balance  of  an  account  of  money  ad- 
vanced to  him,  to  be  employed  in  bargains  for  stock,  contrary 
to  the  statute  of  the  7  Geo.  2,  c.  8,  and  the  broker  became 
bankrupt, — upon  a  petition  by  the  payee  to  prove  the  notes 
under  the  commission,  Lord  Erskine  allowed  proof  to  be 
made  for  sums  admitted  by  the  bankrupt  to  have  been  received 
and  applied  to  his  own  use,  but  for  no  part  of  the  amount 
that  appeared  to  be  made  up  of  the  profits  arising  from  the 
stock-joobing  transactions.^  It  has  been  considered,  however, 

'  Swan  V.  Bank  of  Scotland,  1  'Ex  parte  Bulmer,  13  Ves.  313  ; 

Dea.  746.  and  see  Grey  v.  Fowler,  1  H.  B. 

-  Ex  parte  BigTioW,  Id.  712.  462.    Peine  v.   Hannayi  3  T.  R. 

*  Ibid.  4 IS. 

*  Ex  parte  Mather,  3  Ves.  373. 
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purely  a  legal  question,  whether  transactions  of  this  nature 
iure,  or  are  not,  an  infringement  of  the  act  of  parliament ;  and, 
upon  a  petition  to  expunge  the  proof  of  a  debt,  which  was 
composed  of  various  sums  of  money  paid  by  a  broker  for  a 
bankrupt,  in  settling  differences  upon  bargains  of  this  de- 
scription, Lord  Eldon  said,  it  ought  to  be  put  in  a  course  for 
the  decision  of  a  court  of  law.^ 

Where  the  bankrupt  was  the  secretary  of  a  coursing  club, 
and  had  collected  subscriptions  from  the  members  to  run 
greyhounds,  it  was  held,  that  the  debt  did  not  arise  through 
gaming,  and  that  the  treasurer  of  the  dub  might  prove  for 
the  amount.^ 

A  brolter  of  the  city  of  London,  though  be  gives  a  bond 
that  he  will  not  deal  on  his  own  account^  may  nevertheless 
prove  a  debt  arising  out  of  transactions  as  a  merchant,  not^ 
withstanding  such  dealings  are  in  contravention  of  the  rules 
and  stipulations,  under  which  he  derives  his  office ;  for  such 
rules  arc  not  founded  on  any  prohibition  of  general  law,  but 
are  only  a  matter  of  mere  municipal  regulation.  If,  however, 
the  debt  arises  out  of  one  transaction,  in  which  he  acted  both 
as  broker  and  principal,  it  is  then  void  upon  principles  of 
common  law,* 

A  debt,  arising  out  of  a  contract  to  convey  British  goods 
to  a  market  in  an  enemifB  country,  cannot  be  proved  under  a 
fiat,  notwithstanding  peace  has  even  been  subsequentlv  esta- 
blished between  that  country  and  Great  Britain ;  ^  though, 
if  the  contract  had  taken  place  before  the  war,  it  would  then 
reWve  upon  the  restoration  of  peace  between  the  two  coun* 
tries, — ^tiie  claim  of  the  creditor  being,  in  this  case,  only  sus- 
pended by  the  war.^  But,  in  the  case  of  an  inturanee  of 
foreign  property,  followed  by  a  war  with  the  country  of  the 
assured,  a  loss  incurred  bv  the  hostile  act  of  this  country 
cannot  (as  we  have  alreaay  seen^  be  recovered  upon  the 
return  of  peace. 

Where  a  se]:\rant  acknowledged  to  his  master,  that  he  had 
misapplied  sums  which  he  was  entrusted  to  receive  from  his 
master's  debtors,  and  therefore  gave  his  master  a  warrant  of 
attorney  for  securing  the  amount  by  instalments,  the  master 
treating  his  conduct  as  a  mere  breach  of  trust,  after  which 
the  servant  became  bankrupt;  it  was  held,  that,  as  the  con- 
duct of  the  bankrupt  amounted  to  the  crime  of  embezzlement^ 

1  Ex  piffte  DanieU,  14  Ves.  191.  ^  Ex  parte  Bouamaker,  13  Ves. 

3  Ex  pwrtc  King,  2  M  &  A.  676 ;  71 ;  post,  308.  but  see  2  Christ. 

2  Dea.  23.  B.  L.  287. 

'  Ex  parte  Dyiter,  2  Rose,  245.  ^  Ante,  289. 
**  Ex  parte  Sckmaling,  Buck.  93. 
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which  is  declared  to  be  a  felony  by  the  7  &  8  Geo.  4,  c.  29, 
s.  47,  the  master  could  not  prove  for  the  amount,  until  he 
had  prosecuted  the  bankrupt  tor  the  felony.^ 

Inadequacy  of  consideration  is  also  an  objection,  which 
may  be  made  to  the  proof  of  a  debt,  as  in  the  case  (which  has 
been  before  put  in  treating  of  the  proof  of  annuities.)^  But  a 
voluntary  bond  may  be  proved,  so  that  })ayment  of  it  be  post- 
poned imtil  all  the  other  debts  are  satisfied;  after  which  it 
may  be  paid  out  of  the  surplus.^  And  a  bond,  given  for  the 
arrears  of  a  voluntary  bond,  is  deemed  a  bond  for  valuable 
consideration;  and  may  be,  therefore,  proved  without  this 
restriction.'* 

Section  XXVI. 

Of  claiming  a  Debt. 

If  a  creditor  cannot  ascertain  his  debt  with  sufficient  cer- 
tainty, sufficient  to  enable  him  to  swear  to  the  amoimt,  or 
where  it  appears  to  the  commissioner  that  there  is  a  probable 
foundation  of  a  demand,  though  not  satis&ctorily  substantiated, 
it  is  usual  to  suffer  a  claim  of  the  creditor  to  be  entered 
on  the  proceedin^.^  The  benefit  of  this  proceeding  is,  that 
when  a  dividend  is  declared,  he  has  one  also  reser\'ed  upon 
his  claim ;  and  as  soon  as  his  debt  is  ascertained  and  proved, 
he  is  then  entitled  to  receive  the  dividend,  without  being: 
obliged  to  apply  to  the  lordThanceUor  for  that  purpose.^ 

The  claiming  a  debt  is  often  necessary,  where  there  have 
been  extensive  dealings  between  the  creditor  and  the  bank- 
nipt  as  merchants,  and  no  balance  has  been  struck  upon  the 
account  current  between  them  at  the  time  of  the  bankruptcy;^ 
or  where  the  eventual  balance  is  uncertain,  and  dependu^ 
upon  the  claim  of  another  party  on  property  in  the  possession 
01  the  creditor  f  or  where  the  agent  of  a  creditor,  applying  to 
prove  on  liis  behalf,  cannot  at  the  time  produce  his  autnonty . 
c^o  a  partner  of  the  bankrupt,  though  he  cannot  prove  his 
debt  under  the  fiat,  is  at  liberty  to  have  a  claim  entered  for 
the  amount  of  his  demand.®    It  is  also  expressly  provided  by 

*  Ex  parte  ElUott,  3  M.  &  A.  110,  152.  Ex  parte  Bmy,  19  Ves.  218. 
2Dea.  179.  *  1  C.  B.  L.  255. 

=  Ante,  257.    Ex  parte  CaXw^  «  Cull.  B.  L.  160. 

1  Bro.  287.  '  Ex  parte  Simpion,  I  Atk.  70; 

'  Gardiner's  AsHgneet  v.  Shan-  and  see  3  Wils.  271. 

tKw,  2  Sch.  ft  Lef.  228.  «  Ex  parte  WiUiam,  4  D.  ft  C." 

*  GiUham  V.  Lock,  0  Ves.  612.  180. 

StikM  V.  Attorney  General,  1  Atk.        '  Ex  parte  Brwmie,  1  Rose,  69. 
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the  6  Geo.  4,  c.  16,  s.  58,  that  a  claim  may  be  entered,*  iii 
the  case  of  an  obligee  in  Kaj  hoWymjjy  or  respondentiay  bond; 
and  also  in  that  of  the  assured  under  a  nohcy  of  insurance, 
before  the  loss  or  contingency  shall  have  Happened.  So,  also, 
a  mortgagee  may,  in  a  complicated  case,  enter  a  claim  for  his 
debt,  untu  the  question  of  nght  is  determined.^ 

If  the  claim,  however,  is  not  substantiated  in  a  reasonable 
time,  the  commissioner  may  strike  it  out ;  and  this  is  gene- 
rally done  before  a  dividend  is  declared,  unless  sufhcient 
reason  is  offered  for  its  remaining  longer  on  the  proceedings; 
but  the  creditor  is,  notwithstandmg  its  erasure,  at  liberty  to 
prove  his  debt  afterwards,  and  to  receive  his  share  upon  any 
future  dividends.  And  when  the  creditor  has  not  been  guilty 
of  gross  laches,  he  may  generally  obtain  an  order  for  the  pay- 
ment of  his  proportion  of  the  former  dividend  out  of  what 
money  may  be  in  the  hands  of  the  assipiees,  but  so  as  not 
to  break  in  upon  the  rights  of  the  rest  of  the  creditors  as  to 
such  former  aividend. 

Where  a  debt  was  due  to  an  alien  enemy  from  the  bank- 
rupt, upon  a  contract  before  the  rvar  took  place.  Lord  Erskine 
orderea  a  claim  to  be  entered,  and  the  dividend  reserved, — 
holding  it  contrary  to  justice  to  confiscate  the  dividend  in 
such  a  case,  for  that,  as  the  contract  was  originally  good,  the 
right  to  recover  it  was  only  suspended  by  the  war,  and  would 
revive  upon  the  restoration  of  peace.* 

A  claim  to  prove  a  premium  on  an  illegal  insurance,  or 
wager,  made  with  a  bankrupt,  has  been  held  to  be  a  sufficient 
notice,  on  the  part  of  the  claimant,  that  his  intention  is  to 
rescind  the  contract  Therefore,  where  after  such  a  claim  was 
made,  the  commission  was  superseded,  the  party  was  held 
entitled  to  recover  back  the  premium,  in  an  action  for  money 
had  and  received  against  tne  bankrupt, — on  the  principle, 
that  a  person  declaring  his  dissent  from  an  illegal  wager, 
before  the  event  happens,  may  recover  back  the  money  he 
has  paid.^ 


Section  XXVII. 

Of  expunging  and  reducing  a  Proof 

Before  the  6  Geo.  4,  c.  16,  the  commissioner,  after  once 
admitting  a  proof,  could  not  expunge  it  without  an  order  of 

'  And  see  ante,  289.  *  Exparte  Boutmaker,  13Ves.71. 

>  Ex ptfte Bignm,  3  M.&  A.  706.         <  Bu$h  v.  WaUh,  4  Tkunt.  290. 
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the  lord  cliancellor.^  But  now^  by  the  QOth  section  of  that 
statute^  it  is  provided,  that  whenever  it  shall  appear  to  the 
assignees,  or  to  two  or  more  creditors,  who  have  each  proved 
debts  to  the  amount  of  20/.  or  upwards,  that  any  debt  proved 
is  not  justly  due,  either  in  whole  or  in  part,  such  assignees  or 
creditors  may  make  representation  thereof  to  the  commis- 
sioner, who  may  thereupon  summon  before  him  and  examine 
upon  oath  any  person  wno  shall  bave  so  proved,  together  with 
any  other  person,  whose  evidence  may  appear  to  him  to  be 
material,  either  in  support  of,  or  in  opposition  to,  any  such 
debt.  And  if  the  commissioner,  upon  the  evidence  given  on 
both  sides,  or  upon  the  evidence  adduced  by  such  assignees 
or  creditors  alone,  (if  the  person  who  shall  have  so  proved 
shall  not  attend  to  oe  examined,  having  been  first  duly  sum* 
moned,  or  notice  having  been  left  at  his  last  place  of  abode,) 
shall  be  of  opinion  that  such  debt  i3  not  due,  either  wholly  or 
in  part,  the  commissioner  is  then  empowered  to  expunge  the 
same,  either  wholly  or  in  part ^  from  the  face  of  the  proceed- 
ings. The  assignees  or  creditors,  however,  who  require  such 
investigation,  must,  before  it  is  instituted,  sign  an  imdertaking 
(to  be  filed  with  the  proceedings)  to  pay  such  costs  as  the 
commissioner  shall  aajudge  to  the  creditor  who  has  proved 
such  debt ;  which  may  be  recovered  afterwards  upon  petition 
to  the  court  of  review. 

But  this  power  given  to  the  commissioner,  it  is  declared  by 
the  same  section,  is  not  to  prevent  the  assignees  or  creditors 
firom  applying,  in  the  first  instance,  by  petition  to  the  court 
above  to  expunge  the  debt,  nor  is  either  party,  in  fact, 
restricted  from  petitioning  against  the  determination  of  the- 
commissioner.  This  power  to  expunge  a  proof  extends  also 
to  the  debt  of  the  petitioning  creditor.  But  if  the  commis- 
sioners find  that  the  debt  is  not  of  sufficient  amount  to  sup- 
port a  commission,  they  must  state  what  the  actual  amount  is; 
that  is,  they  must  either  expunge  it  in  whole  or  in  part,  other- 
wise they  will  be  ordered  to  review  their  report*  And  a 
petition  to  the  court  of  review,  may  be  presented  by  one 
creditor,  although  the  application  to  the  commissioner  must 
be  by  two,  or  more.*  A  commissioner  has  no  jurisdiction  to 
expunge  a  proof  which  has  been  placed  on  the  proceedings  in 
pursuance  of  an  order  of  the  court  of  review.^ 

'  Ex  parte  NuMm,  Mont.  B.  L.         '  Ex  parte  JVM/and  ex  parte  5f(i««, 
App.  34.  Ex  parte  Graham,  1  Rose,     2  G.  &  J.  308. 
456.  *  Ex  parte  Broadiey,  2  M.  D.  & 

'  See  ex  parte  Mann,  Mont.  &     D.  524. 
M.  210.  *  Ex  parte  HlUhDorth,  2  M.  D.  8t 

D. 164. 
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If  the  creditor  has  received  a  dividend  upon  the  proof, 
which  is  ordered  to  be  expunged,  or  reduced,  he  vdll,  upon 
petition,  be  ordered  to  refund  such  dividend,  either  in  all,  or 
in  part,  as  the  case  may  be.^  But  this  is  not  a  necessaiy 
consequence  of  an  order  to  expunge  a  proof.^ 

With  respect  to  those  cases  where  a  proof  will  be  ordered 
to  be  expunged,  or  reduced, — ^it  may  be  sufficient  to  observe, 
that,  where  tlie  circumstances  are  such  as  would  prevent  a 
creditor  from  proving  (if  he  had  not  proved  ah'eady),  they 
will  equally  authorise  the  expunging,  or  reduction,  of  the 
proof.  As,  where  a  creditor  proves  a  debt,  excepting 
certain  bills  of  exchange  which  ne  holds  as  a  security,  if 
any  of  such  bills  are  afterwards  duly  honoured,  or  in  any 
way  fully  satis/Udf  the  amount  must  be  deducted  firom  the 
proof,  and  the  dividends  made  only  upon  the  residue  of  the 
debt* 

Where  a  creditor  took  out  a  commission,  and  then  relin- 
quished it  upon  obtaining  security  for  his  debt,  and  under  a 
second  commission  which  was  afterwards  issued,  proved  the 
debt,  and  was  also  chosen  an  assignee, — ^his  proof  in  this  case 
was  ordered  to  be  expunged,^  and  a  new  choice  of  assignees 
directed.  And  where  a  creditor  had  prevailed  on  the  bank- 
rupt to  give  him  a  bond  for  more  tnan  was  due,  and  had 
proved  it  under  the  commission, — ^this  proof  was  likewise 
ordered  to  be  expunged.^ 

But  a  proof  ou^ht  not  to  be  expunged  merely  because  the 
creditor  has  instituted  process  in  a  foreign  country,  for  the 
recovery  of  his  debt,  in  the  absence  of  all  evidence  as  to  the 
nature  of  the  process  abroad.®  Nor,  merely,  because  the  in- 
strument, on  which  the  proof  was  made,  required  a  stamp.' 
Nor  ought  a  proof  to  be  expunged,  because  the  creditor 
falsely  deposed  that  he  held  no  security  for  his  debt ;  but  it 
should  be  merely  reduced  to  the  balance,  after  deducting  the 
amount  of  the  security.^ 

If  the  indorse  of  a  bill  of  exchange,  who  poves  it  under  a 
fiat  against  the  indorser,  afterwaras  receives  a  composition 

>  Ex  pute  SmUh,  1  C.  B.  L.  124.  ^  Ex  pute  Paxton,  15  Ves.  461. 

Ex  parte  Brtncne,  15  Ves.  472.    Ex  *  Ex  parte  Brown,  15  Ves.  47S. 

parte  Bwm^  2  Rose,  55.    £x  parte  *  Ex  paite  Cotetworth,  1  D.  &  C. 

Hunter,  5  Mad.  165.  281.    Ex  pazte  De  McOtos,  1  M.  ft 

3  Ex  ptite  IViUon,  1  M.  D.&  D.  A.  345. 

586.  7  Ex  parte  Byrom,  3  M.  D.  &  D. 

'  Ibid.  Ex  parte  Bloxhatn,  1 C  B.  53. 

L.  167.  Ex  parte  Wallace,  ibid.  Ex  >  Ex  parte  Btffe,  2  Dea.  321. 
parte  Croisleif,  ibid.    Ex  parte  BiBr- 
rati,  I  G.&J.  327. 
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from  the  acceptor  in  discharge  of  the  bill,  without  the  con- 
sent of  the  assignees, — as  the  indorsee  by  so  doing  discharges 
the  indorser, — ^the  ass^ees  have  also,  in  such  a  case,  a  right 
to  insist  that  the  proof  of  the  debt  shall  be  expunged.^  This 
is  uTK)n  the  ground,  that  a  dischai^e  of  the  principal  debtor, 
without  the  consent  of  the  surety,  discharges  the  surety. 

But  the  discharge  of  a  surety  by  the  creditor  has  not,  as 
we  have  seen,^  the  effect  of  discharging  the  principal ;  nor 
does  it  operate  as  a  discharge  of  the  co-surety.  Tnerefore, 
where  a  promissory  note  made  by  a  principal  and  three  sure- 
ties was  proved  by  the  holder,  under  difterent  commissions 
against  two  of  the  sureties  and  the  principal, — and  the  holder 
afterwards  received  a  composition  of  4s.  in  the  poimd  from 
the  third  surety, — it  was  neld,  under  these  circumstances, 
that  the  proof  against  the  estate  of  one  of  the  other  sureties 
should  not  be  expunged.^ 

It  has  been  held  that  the  bankrupt  cannot  petition  to 
reduce  a  proof,  except  by  consent  j"*  but  it  would  seem  that 
such  a  petition  can  oe  supported,  if  he  alleges  in  his  petition 
that  tlicre  is  a  probability  of  a  surplus,  or  of  his  being 
entitled  to  an  allowance.* 

On  an  unsuccessful  application  to  the  commissioner  to  ex- 
punge a  proof,  the  applicants  may  be  ordered  to  pay  the 
expenses  of  the  meeting.^ 

And  where  a  creditor,  whose  proof  was  expunged,  succeeded 
on  a  petition  to  have  it  restored,  the  court  gave  him  the 
costs  of  the  petition,  as  well  as  of  the  proceedings  before  the 
commissioner,  making  it  an  exception  to  the  general  rule, 
that  costs  are  not  given  against  the  dedsion  of  the  com- 
missioner.^ 

And  where  a  proof  on  a  bill  of  exchange  is  sought  to  be 
expunged,  on  the  ground  that  it  has  been  paid  in  full  by  the 
drawer,  after  the  proof  was  made,  the  petition  must  be  served 
upon  the  drawer.^ 

Where  the  creditor,  whose  debt  is  sought  to  be  expun^d, 
is  abroad,  or  lives  remote,  an  order  will  m  made  (on  motion) 
that  service  of  the  petition  on  his  attorney,^  or  on  the  agent 
to  whom  the  affidavit  of  debt  was  sent,  shall  be  deemed  good 
service.^^ 

*  Ex  parte  SmUk,  3  Brown  1.  *  Ex  pwte  PaUm,  3  Mad.  116. 
1  C.  B.  L.  155.  Ex  parte  Peyton,  Buck.  200. 

2  Ante,  310.  '  Ex  parte  Durdop,  ibid.  279. 

'  Ex  parte  Qifford,  6  Vca.  805.  «  ExparteGr«CTia»orf,3D.&C.398. 

*  £xparteP<nMia^,2M.8tA.707.         '  Ex  parte  Kitrkeldy,  1  M.  &A. 
'  Ex  parte  Pi/cA/artA,  3  Dea. 487.  642.  4  D.  &  C.  52. 

And  see  ex  parte  Coles,  Buck.  256.  ^  Ex  parte  Brookt,  4  D.  &  C.  209. 
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CHAPTER  X. 

OF   THE   ASSIQNEES. 

1.  Of  the  Choice  of  Assignees. 

2.  Oftlu  Interest  they  take  umler  tJte  Fiat 

3.  Of  the  Nature  of  their  Trust;  and  herein — 

1.  Of  tlieir  general  Authority,  Duty,  and  Liability. 

2.  Of  their  Duty,  more  especially,  in  collecting  and 
disposing  of  the  Bankrup€s  Property, 

4.  Of  Auditing  their  Accounts, 

5.  When  Assignees  become  Bankrupt. 

6.  Of  tlie  Memaval  of  Assignees, 

7.  OftJie  OJicial  Assignee. 

For  actions  and  sui^  by  and  against  the  assi^ees,  see 
post. 

Section  I. 
Of  the  Choice  of  Assignees. 

Provisional  amgnee.']  By  6  Geo.  4,  c.  16,  s.  46,  the 
commissioners  were  empowered,  immediately  upon  declaring 
the  party  bankrupt,  and  before  any  meeting  for  the  choice  of 
assignees,  to  appoint  a  provisional  assignee  of  the  bankrupt's 
estate,  who  was  removeable  at  the  meeting  of  the  creditors 
for  the  choice  of  the  regular  assignees. 

This  power  was  given  to  the  commissioners,  for  the  better 
securing  of  the  bankrupt's  property  from  the  claims  of  the 
crown ;  for  an  extent  at  the  suit  of  the  crown  bound  the 
property  of  the  bankrupt,  if  issued  before  an  actual  assign- 
ment* made  by  the  commissioners.  But  since  the  appoint- 
ment of  official  assignees  under  the  provisions  of  the  1  &  2 
Will.  4,  c.  56,  s.  22,  and  6  &  6  Vict.  c.  122,  s.  48,  which  declare 
that  until  assignees  are  chosen  by  the  creditors,  the  official 
assimiee  is  authorised  to  act  as  the  sole  assignee  of  the 
bankrupt's  estate,  the  necessity  for  appointing  a  provisional 
assignee  no  longer  continues,  and  the  practice  has  accordingly 
become  obsolete. 

>  Q»een  v.  Arnold,  7  Vin.  104.  Rex  r.  Cottrni,  2  Vcs.  289.  Rwr 
▼.  Mamt,  2  Str.  749. 
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lime  and  fnode  qfcJiaosing  assignees.]  By  the  1  &  2  Will. 
4,  c.  56^  8.  22,  the  assignees  are  directed  to  be  chosen^  at  the 
first  of  the  two  public  meetings,  (of  which  notice  has  been 
]^reviously  given  in  the  Oazette  in  the  manner  stated  in  a 
former  chapter^)  or  at  some  adjournment  of  such  meeting. 
And  all  creditors  who  have  proved  debts  under  the  fiat  to  the 
amount  of  lOZ.  and  upwards,  (see  6  Geo.  4,  c.  16,  s.  61,)  are 
entitled  to  vote  in  sucii  choice,  as  well  as  any  person  duly 
authorised  by  letter  of  attorney  from  any  such  creditor;  the 
execution  of  which  must  be  proved,  either  by  affidavit  sworn 
before  a  master  in  Chancery,  or  by  oath  before  the  commis- 
sioner VIV&  voce,  and  in  case  the  creditor  resides  out  of  Enj 
land,  by  oath  before  a  magistrate  where  the  party  shall 
residing,  duly  attested  by  a  notary  pubhc,  British  minister, 
or  consul.  The  choice  is  to  be  made  by  the  major  part  in 
value  of  the  creditors  so  entitled  to  vote.^  But  the  commis- 
sioner has  power  to  reject  any  person  so  chosen,  who  shall 
appear  to  him  unfit  to  be  such  assi^ee ;  and,  upon  such 
rejection,  a  new  choice  of  another  assignee  must  be  made  in 
his  room.^  It  is  no  ground,  however,  for  rejecting  an  assignee, 
that  one  of  the  creditors  voting  for  him  has  an  adverse 
interest  in  the  estate.  And  the  rejection  of  the  commissioner 
is  not  final,  and  an  appeal  lies  for  the  revision  of  the  com- 
missioners.^ 

'  The  5  Ano.  c.  22,  8.  4,  was  the  not  even  extended  to  the  case  of  a 

first  act  that  introduced  the  pro-  creditor  prevented  by  illness  from 

vision  respecting  the  choice  of  the  attending.     (Ex  parte  Oarkmd,  2 

assignees  bf  the  creditort ;  but  no  Rose,  351.)     One  partner,  it  has 

statute  before  the  6  Geo.  4,  c.  1 6,  been  decided,  may  execute  such  a 

s.  61,  contained  any  directions  trA«n  power  of  attorney  for  himself  and 

they  were  to  be  chosen,  though  the  his  co-partners.    Per  Lord  Eldon, 

usual  practice  was  to  elect  them  at  ex  parte  Hodgkinson,  2  Rose,  174. 

the  second  meeting.    For  the  pro-  **  It  has  been  doubted,  whether  a 

gress  of  the  law  upon  this  subject,  creditor  on  a  voluntary  bond  is  en- 

sce  1  Christ.  253, 277.  titled  to  vote  in  the  choice.  £x  parte 

^  Ante,  148 ;  and  see  section  25.  Venables,  Mont.  494. 

The  meeting  of  creditors  for  the  ^  This  power  of  rejection  was 

choice  of  assignees  (as  well,  indeed,  before  the  6  G.  4,  c.  IG,  vested  only 

as  all  the  other  public  meetings  in  the  lord  chancellor.    (Ex  parte 

appointed  by  the  commissioners,  Shaw,  1  G.  &  J.  127.)    The  com- 

where  the  fiat  is  executed  in  Lon-  missioners,  however,  had  power  to 

don)  is  now  held  at  the  court  of  adjourn   the    choice  of   assignees 

Commissioners  of  Bankruptcy ,lately  from   the  day  publicly  appointed 

erected  in  Basinghall-street,  in  the  for  that  purpose,  although  all  the 

dty  of  London,  originally  establish-  creditors  present  concurred  in  the 

ed  under  the  1  &2  G.  4,  c.  115.  election.  Ex  parte  Garland, 2  Rose, 

'The  right  to  vote  under  a  power  361. 

of  attorney,  was  by  the  former  law  *  Ex  parte  Casedy,  Mont.  &  M. 

confined  to  creditors  living  remote  197. 
from  the  place  of  meeting,  and  was 
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The  appointment  of  assignees  is  not  complete^  till  the 
declai-ation  of  appointment  is  signed  by  the  commissioner ; 
and  every  creditor  who  has  proved  is  entitled  to  vote  in  the 
choice,  if  he  apply  before  tne  commissioner  has  signed  the 
appointment,  although  the  commissioner  may  previously 
declare  the  choice  to  be  complete.^  It  is  better  that  the 
commissioner  should  not  ratify  the  choice,  Unless  the  persons 
chosen  are  present,  and  accept  the  trust,  although  their 
absence  will  not  invalidate  the  appointment.^ 

By  Rule  xx.  of  the  general  rules  and  orders?  for  regulating 
the  practice  of  the  court  of  bankruptcy,  the  appointment  of 
any  assignee  under  the  hand  of  the  commissioner,  is  to 
remain  of  record  in  the  court  of  bankruptcy,  and  a  certificate 
of  such  appointment  under  the  seal  of  the  court,  is  to  be 
delivered  to  such  assignee  by  the  registrar,  upon  application 
for  the  same. 

The  choice  of  assignees  is  not  to  be  postponed  becaus<5 
certain  creditors,  whose  accounts  are  in  an  unravelled  state, 
are  not  prepared  to  establish  their  proofs;  for  the  proceedings 
under  tne  nat  must  not  on  this  ground  be  impeded ;  and,  in 
^neral,  the  choice  of  assi^ees  ought  to  pit)ceed,  however 
tew  the  creditors  may  be  who  have  made  immediate  proofs 
The  commissioner  also  ought  not  to  adjourn  the  meeting  for 
the  purpose  merely  of  investigating  a  claim,  which  is  not 
sufficient  to  turn  the  choice ;  and  where  this  was  done  upon 
one  occasion,  the  commissioners  were  ordered,  on  petition,  to 
execute  the  assignment  forthwith  to  the  persons  who  had 
been  elected  assi^ees.^  Nor  should  the  commissioner  adjourn 
the  choice,  to  enable  a  creditor,  whose  proof  has  been  rejected, 
to  present  a  petition  for  liberty  to  prove  and  vote  in  such 
choice.^  The  choice,  indeed,  should  never  be  postponed  with- 
out a  good  and  sufficient  reason,  but  should  be  proceeded  with 
to  the  best  of  the  judgment  of  the  commissioner,  unless  a 
petition  against  it  has  been  previously  presented.'  And  the 
court  of  review  will  not  enlai^e  the  time  for  the  choice,  upon 
an  ejp  parte  application.®  It  the  conunissioner,  however,  is 
satisfied  that  a  petition  for  annulling  the  fiat  will  be  presented, 
with  the  consent  of  all  the   creditors  who  have    proved 

^  Ex  parte  Nash,  1  D.  &  C.  445.  *  Ex  parte  BuUerfill,  1  Rose,  196. 

Mont.  501.  »  Ex  parte  IVwUey,  I  G.  &  J. 

2  Ex  parte  Ackroyd,  1  M.  B.  &  366. 

D.  555.  *  Ex  parte  Bignold,  1  Dea.  743. 

^  These  orders  were  made  on  the  '  Ex  parte  Barclay,   1  G.  &  J. 

12th  January,  1832,  in  pursuance  280. 

-of  the  1  &  2  W.  4,  c.  56.    See  1  ^  Ex  parte  Lawden,  1  M.D.  &  D. 

D.  &  C.  append,  xxvi.  and  see  post,  5 S3, 
vol.  2,  appendix. 
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debts,  he  is,  in  that  case,  directed  by  a  ge&eral  order*  to 
adjourn  the  choice  to  some  future  day,  in  order  to  give  the 
opportunity  for  presenting  such  petition. 

The  qualifications  required  to  be  elected  an  assignee  are 
merely,  the  integrity  of  the  party,  and  his  sufBcient  ability  to 
be  responsible  for  the  sums  he  may  receiye  from  the  bank- 
rupt's estate.^  It  is  not  necessary  that  he  should  be  a  creditor^ 
of  the  bankrupt,  though  it  is  usual  to  elect  a  creditor  to  the 
office.  And,  although  a  creditor,  who  is  a  party  to  a  deed  of 
assignment  of  the  bankrupt's  effects  previous  to  the  fiat,  is 
prevented  from  being  petitioning  creditor,  and  setting  up  that 
deed  as  an  act  of  bankruptcy,  he  is  nevertheless  eligible  as 
an  assignee,  under  a  fiat  sued  out  upon  it  by  another  person.^ 

One  creditor,  if  his  debt  be  sumciently  large,  may  elect 
/tfTn^^Z/*  assignee  of  the  bankrupt's  estate,  within  the  meaning 
of  the  statute,  which  directs  that  the  choice  shall  be  made  by 
the  niajor  part  in  value  of  the  creditors.  And  the  proof  of 
such  a  creditor  is  not  to  be  rejected,  because  he  has  interests 
or  claims  inimical  to  the  general  creditors,  and  may,  by 
virtue  of  such  proof,  elect  nimself  to  l^e  assignee.  But  if  a 
person  of  the  latter  description  do  elect  himself, — vm  the  lord 
chancellor  would,  upon  an  immediate  application,  remove 
him, — ^  the  commissioner  may  now  also,  imder  such  circum- 
stances, equally  reject  him.  In  some  cases  of  this  kind,  where 
a  length  of  time  had  been  suffered  to  elapse  before  the  appli- 
cation for  the  removal,  or  where  transactions  of  importance 
had  taken  place  under  the  commission,  which  might  have 
been  affected  by  removing  such  an  assignee, — ^the  lord  chan- 
cellor appointed  another  person  to  be  a  co-assignee,  or  as 
agent,  or  inspector,  solely  for  the  purpose  of  investigating 
and  contesting  the  claims  of  the  assignee  so  self-elected.^  In 
one  case,  indeed,  before  Lord  Hardwicke,  where  an  assignee 
died,  leaving  the  bankrupt  his  sole  representative,  who  there- 
upon chose  himself  (the  debt  being  sufficiently  large)  to  be 
assignee  of  his  own  estate, — ^it  was  held>  that  such  choice 
was  valid.^  But  in  a  more  recent  case,  where  the  majority 
of  the  creditors  chose  the  bankrupt  to  be  assignee.  Lord  Eldon 
held,  that  whether  a  bankrupt  was  certificated  or  not,  there 
was  too  much  inconvenience  in  it,  to  permit  him  to  be 
assignee  of  his  own  estate.^ 

*  2Ut  Aujrust,  1818.  Buck.  281.  ^  Ibid.    Ex  parte  De  Tastet,  ibid. 
'  Ex  parte  Oregvier,  1  Atk.  90.     324.  1  Ves.  &  B.  280 ;  and  see  ex 

In  re  Litchfield,  ibid.  86.  parte  Basarro,  1  Rose,  266.  Ex  parte 

>  1  Christ.  466.  MUe$,  2  Rose,  68.  3  V.  &  B.  139. 
^  Jackson  V.  Jnnng,  2  Camp.  48.  '  Cooper's  case.  Green,  260. 

*  £x  parte  MarteU,  I  Rose,  328.         "  Ex  parte  Jackson,  2  Rose,  221. 
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If  a  creditor  will  make  oath  of  a  certain  sum  being  due  to 
him,  as  his  account  may  be  afterwards  fully  investigated^ 
he  ought  to  be  permitted  to  prove  to  that  amount^  for  the 
purpose  of  choosing  assignees^  unless  there  appear  to  the 
commissioner  to  be  any  reasonable  objection  to  the  fairness 
of  the  debt, — ^in  which  case  he  shotdd  only  be  permitted  to 
claim,  till  he  makes  out  his  demand  to  the  satisfaction  of  the 
commissioner.^  And  a  creditor  holding  a  security  for  part 
of  his  debt  may,  if  he  is  desirous  of  voting  in  the  choice  of 
assignees,  petition  to  have  a  value  put  upon  the  security,  and 
prove  for  tne  difference  before  the  seciirity  is  sold.^  But  an 
application  of  this  nature  will  depend  upon  its  special  circum- 
stances, of  which  the  general  benefit  of  the  creditors,  and 
the  amount  of  the  appUcant's  debt^  are  two  of  the  most 
material.^ 

A  corporation  vote  in  the  choice  of  assignees,  by  a  special 
power  of  attorney  under  their  common  seal,^  and  the  public 
officer  of  a  banking  company,  duly  established,  may,  under 
the  7  Geo.  4,  c.  46,  s.  9,  also  vote  by  attorney.* 

A  receiver  appointed  by  the  court  of  chancery  to  prove 
and  receive  diviaends  does  not,  in  consequence  of  that  ap- 
pointment, possess  the  power  of  voting  in  the  choice  of 
assignees  f  for  the  order  admitting  him  to  prove  is  not  de- 
claratory of  an  anterior  right,  but  ori^nates  nis  title;  and  if 
the  order  does  not  pronounce  that  he  nad  an  antecedent  right 
to  prove,  he  cannot  have  any  right  to  vote.'  So  also,  it  seems 
that  a  trustee  ought  not  to  be  allowed  to  interiere  in  the 
choice  of  assignees,  and  that  whenever  an  order  of  court  is 
necessary  to  enable  a  party  to  prove,  he  is  not  entitled  to 
vote  in  such  choice.^ 

The  choice  of  assignees  is  subject  to  the  most  unqualified 
control  of  the  lord  chancellor,^  and  he  will  always  direct  a 
new  choice,  when  they  have  been  improperly  elected.  But  it 
is  not  a  sufficient  gi*ound  to  apply  for  a  new  choice,  merely 
because  creditors  were  abroad,  or  were  prevented  by  accident 
from  voting,  or  have  given  a  defective  power  of  attorney  to 
another  person  to  vote.*®  For  if  that  practice  were  to  prevail, 
the  choice  mi^ht  be  postponed  to  a  great  length  of  time, 
which  would  De  inconsistent  with  the  general  provisions  of 

^  Ex  parte  Simpwn,  1  Atk.  70.  «  Ex  parte  Ackrm/d,  1 M.  D.  &  D. 

^  Ex  parte  Nunn,  I  Rose.  322 ;  555. 

andsee  ex  parte  DeTattet,  ibid.324.  *  Ex  parte  Shaw,  1  G.  &  J.  151. 

3  Ex  parte  Smith,  2  Rose,  63.  '  Ibid.  1C3. 

1  Ves.  at  B.  518.  ^  Ex  parte  fVyatt,  2  D.&C.  211. 

*    Ex  parte    Bank  of  England,  «  12  Ves.  12. 

1  Swanst.  10.  ]  WUs.Ch.  Rep.  295.  ^^^Ex  parte  Shaw,  1  G.&  J.  129. 
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the  bankrupt  laws.^  But  if  creditors  ai'e  kept  back  by  fraud, 
then  the  court  will  attend  to  such  an  application.*  Nor  is  it  a 
f$ufficient  ground  to  apply  for  a  new  choice,  that  two  or  three 
creditors  were  excluded  by  the  erroneous  judgment  of  the 
commissioner,  who,  if  they  had  been  allowed  to  prove  tlieir 
debts,  might  hare  turned  the  choice ;  unless,  indeed,  they 
were  excluded  b^  some  improper  conduct  or  fraud  practised 
upon  the*  commLssioner.  liut,  where  the  commissioners  im- 
properly rejected  the  proof  of  a  debt  to  a  very  large  amount, 
whereby  two  creditors  for  comparatively  trming  sums  were 
enabled  to  choose  the  assig-nees,  a  new  choice  was  du'ected, 
upon  condition  that  the  petitioner  indemnified  the  estate 
against  all  the  costs.'*  And  where  the  petitioning^  creditor  was 
permitted  to  vote  without  any  further  proof  of  his  debt  than 
the  deposition  at  the  opening  of  the  commission,  the  choice 
was  set  aside,  though  confirmed  by  the  due  execution  of  the 
assignment  by  the  commissioners  f  and  in  one  case,  though 
the  petition  for  the  new  choice  was  presented  some  months 
after  the  election.*  And  where,  through  the  error'  of  the 
commissioner,  or  by  mere  accident,®  tue  great  body  of  the 
creditors  is  excluded,  without  any  default  on  their  parts 
— ^the  court,  in  this  case,  will  permit  them  to  have  the 
opportunity  of  voting,  and  will  direct  a  new  choice.  But 
such  an  application  for  either  of  these  causes,  should  be 
made  as  soon  as  possible  after  the  rejection  of  the  proofs ;  for 
the  court  will  notinterfere,  where  the  applicant  has  been  guilty 
of  delay.* 

Where,  however,  the  commissioner  rejected  votes,  which 
would  have  turned  the  choice  in  favour  of  other  persons,  on  the 
ground  that  the  creditors  tendering  these  votes  had  an  ad- 
verse interest  to  the  general  body  of  the  commissioners,  the 
court  set  aside  the  choice,  without  directing  a  new  one,  and 
declared  the  other  persons,  who  would  have  been  elected  by 
a  majority  of  the  creditors,  if  the  votes  had  not  been  thus 
rejected,  to  have  been  duly  chosen.^® 

Where  the  amount  of^^the  creditor's  debt,  which  would 
have  turned  the  choice,  was  not  disputed,  but  the  proof  was 
opposed  by  the  solicitor  to  the  fiat,  on  an  invalid  objection, 

*  Ex  parte  Orequier,  1  Atk.  90.  ^  Ex  parte  Danby,  Mont.  67. 
-  Ex  parte  Surtees,  12  Ves.  10.  'Ex  parte  Hawkins,  supra. 

'  Ex  parte  DurerU,  Buck.  201.  ^  lE,xptxteDechapeawr(mge,Mont, 

Ex    parte    Matkiewn,    ibid.    202.  &  M.  174. 

(note.)     Ex  ^paite  Hawkitu,  Buck.  >  Ex  parte  Scholey,  1  G.  8t  J.  2. 

520.     Ex  parte  Parr,  18  Ves.  70.  ^  Ex  parte  StaUard,  2  M.  D.  & 

^  Ex  parte  Edwards,  Buck.  411.  D.  469. 

*  ExpartejRat&«ofi,2G.&J.353. 
VOL.  I.  Q 
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which  induced  the  comznisaioneiB  to  reject  the  proofs,  and 
they  refused  to  adjourn  the  choice,  and  the  whole  proceeding 
appeared  to  he  a  stratagem  of  the  solicitor  to  huny  on  the 
cnoice,  and  prevent  the  creditor  iroxn  voting,  a  new  ch<Hce 
Was  directed.^ 

Where,  upon  a  choice  of  three  persons  to  act  jointly  a.s 
assignees,  the  court  rejects  the  nomination  of  ime  of  them,  it 
will  set  aside  the  choice  altogether;  as  it  cannot  be  col- 
lected, from  such  joiiU^  nomination  of  the  Uireej  whether  it 
was  the  intention  of  the  creditors  to  entrust  the  administra- 
tion of  the  bankrupt's  affairs  to  two  only  of  the  three,^  if  one 
should  be  rejected.  And  the  same  where  one  of  several 
assignees  refuses  to  serve,^  in  which  case,  if  the  assignee 
was  chosen  without  his  authority,  the  costs  of  a  new  choice 
will  be  ordered  to  come  out  of  tlie  estate.^  But  in  one  case, 
where  one  of  three  assignees  refused  to  act,  and  the  estate 
would  have  derived  no  advantage  from  the  dioice  of  tuiother 
in  his  room,  the  vice-chancellor  did  not  think  a  new  choice  to 
be  necessary.* 

Where  the  notice  of  the  meeting  for  the  choice  of  assignee.:^ 
was  advertised  in  the  Gazette  only  three  days  before  the 
meeting  took  place  at  Carnarvon,  and  the  creditors  at  a  dis- 
tance had  no  opportunity,  from  the  shortness  of  the  notice, 
of  attending  the  meeting,  tliis  was  held  a  sufficient  ground 
for  setting  aside  the  cnoice.^  Where,  however,  creditor, 
subsequently  to  the  appointment  of  assignees,  signed  re- 
strictions authorising  the  assignees  to  do  certain  acts,  as 
amaneesj  which  they  could  not  have  performed  without  such 
authority,  it  was  held  that  they  were  debarred  from  ques- 
tioning the  validity  of  the  appointment  at  a  subsequent 
period,  upon  grounds  ^  of  which  they  were  aware  at  the  time 
of  signature.' 

In  the  case  of  ex  parte  ShmVy^  the  rippht  of  the  bankrupt 
to  canvass  among  the  creditors  for  particular  assignees  wa.«( 
much  discussed  ;  and  Sir  J.  Leach  was  of  opinion,  that  the 
choice  should,  on  that  ground  alone,  be  set  aside.  The  lord 
chancellor,  upon  appeal,  did  not  go  into  this  question,  but 
avoided  the  election  on  different  grounds ;  observing,  how- 
ever, that  there  was  gi*eat  difficmty  in  determining  what 
degree  .of  interposition  on  the  part  of  the  bankrupt  would 
render  the  choice  null  and  void ;  for  that,  in  some  cases,  the 

.1  Ex  parte  Spiller,  2  M.  D.  &  D.  *  Ex  parte  Cattaral,  1  Dea.  193. 

43.  *  Ex  parte  Kersley,  Buck.  477. 

"  Ex  parte  Shaw,  1  G.  &  J.  155.  *  Ex  parte  Morris,  1  Dea.  498. 

Ex  parte  IfVaon,  1   M.  D.  &  D.  »  Ex  parte  Nash,  I  D.  at  C.  445. 

34.  'Ex  parte  Pearson,  3  Dea.  324. 
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advice  and  solicitation  of  the  bankrupt  might  not  be^  im- 
proper. But  where  there  was  a  charge  that  tne  assignees  had 
fraudulently  connived  with  the  bazucnipt  to  get  elected  to 
the  office,  and  the  court  had  reason  to  suspect  that  the  bank- 
rupt in  some  waj  interfered  in  the  choice^  an  inquiry  was 
directed  into  the  truth  of  the  alle^tion  in  the  petition/ 

Joint  creditors  are,  by  the  62na  section  of  the  6  Geo.  4,  c.  16, 
entitled  to  prove  under  a  separate  commission,  for  the  pur- 
pose of  voting  in  the  choice  of  assignees,  and  of  assentino^  to, 
or  dissenting  firom,  the  certificate.*  But  there  is  no  pi-o^isiou 
enabling  separate  creditors  to  prove  for  this  purpose  under  a 
joint  commission.  The  law  as  to  them,  therefore,  stands  as 
it  was  before,  which  prevents  them  from  voting  in  the  choice 
of  assignees  under  a  joint  commission.^  Upon  some  occa- 
sions, indeed,  if  the  interests  of  the  separate  creditors,  under 
a  joint  fiat,**  or  if  the  joint  creditors  under  a  separate  fiat*  re- 
quire it,  an  order  will  be  made,  that  an  inspector  shall  be 
appointed  for  the  separate  or  the  joint  estates,  as  a  check 
upon  the  proceedings  of  the  assignees,  the  costs  of  which 
appointment  do  not,  as  of  course,  come  out  of  the  estate,  on 
behalf  of  which  tlie  inspector  is  appointed.' 

As  soon  as  the  assignees  are  nnally  appointed,  a  proper 
certificate  of  their  appointment,  under  the  hand  of  the  com- 
missioner, must  be  deposited  in  the  office  of  the  chief  registrar 
of  the  comt  of  bankruptcy,  there  to  remain  of  record,  a  copy 
of  which  certificate,  under  the  seal  of  the  court,  will  be  after- 
wards delivered  to  the  assignees,  pursuant  to  the  general 
order.® 

Section  II. 

Of  the  Interest  ivMch  Assignees  talie  under  tlie  Fiat, 

The  assignees,  when  duly  chosen,  stand  in  the  same  situa- 
tion, both  with  respect  to  legal  and  equitable  interests,  as  the 
bankrupt  himself;  and  are  entitled  absolutely  to  all  property, 
of  whatever  description,  which  the  bankrupt  was  entitled  to 

'  1  Q.  &  J.  152.  Rose,  76.    Ex  parte  Hamer,  ibid. 

^  Ex  parte  MolimeuXt  1  Dea.  603.  321.  Ex  parte  Jepwn,  19  Ves.  224. 

^  Before  that  statute  they  were  *  Ex  parte  Bataon,  1  G.  &  J. 

not  so  entitled,  (Ex  parte  Simpton,  2  269. 

Rose,  338,)  unless  there  were  no  ^  £x  parte  Sanderson,  3  M.  D. 

separate  creditors  qualified  to  vote,  ft  D.  300. 

Ex  parte  Jones,  IB  Ves.  283.  Ex  ^  Ex  parte  Burdikin,  2  M.  O. 

parte  Tayhr,  ibid.  284.    Ex  parte  ft  D.   187.    Ex  parte  Sanderson, 

Laycock,  1  Rose,  32.  3  M.  D.  ft  D.  300. 

*  Ex  parte  Parr,  18  Ves.  65,  1  •  See  ante,  p.  334. 
q2 
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for  his  oivn  benefit,  either  in  possession^  reversion^  remainder^ 
or  expectancy.^  And  under  a  second  fiat,  where  the  bankrupt 
does  not  pay  15^.  in  the  pound,  the  assignees,  under  Geo.  4, 
c.  16,  s.  127,  take,  from  the  date  of  the  appointment,  a  pre- 
sent vested  interest  in  all  future  estate  acauired  by  the  bank- 
rupt.^ But  the  bankrupt  is  not  actually  divested  of  his 
property,  neither  does  any  property  whatever  pass  to  the 
assignees,  before  the  declaration  of  appointment  is  actually 
signed  by  the'*  commissioner.  Nor  does  any  property,  the 
value  of  which  is  of  a  doubtful  nature,  and  m  re^^ard  to 
which  it  is  uncertain  whether  it  will  be  a  profit  or  a  burthen 
to  the  estate,  absolutely  vest  in  the  assignees,  before  they  have 
done  some  act  to  manifest  their  acceptance^*  of  it.  For  they 
are  not  botmd  to  take  all  the  property  of  the  bankrupt,  but 
only  such  as,  they  may  consider,  will  prove  beneficial  to  the 
creditors,  having  power  to  reject  all  that  may  be  included 
under,  what  Lora  Kenyan  termed,  a  damnosa  hcereditas? 
They  have  an  election,  therefore,  whether  they  will  take 
such  property  or  not;  but  tliey  must  make  their  election 
promptly ;  and  when  they  have  once  elected,  they  cannot 
afterwards  renounce  the  property.^ 

But  trust  property  of  no  description  passes  in  any  way 
to  the  assignees,  if  it  can  be  distinguished  from  the  general 
mass  of  the  bankrupt's  propertv.  And  where,  imder  special 
circumstances,  a  bankrupt  would  be  considered  as  trustee  for 
another,  his  assignees  will  be  considered  in  that  light  alsa^ 
For  though  a  court  of  equity  will  favour  the  general  creditors 
of  a  banlorupt  as  much  as  it  can,  yet  it  must  be  only  where 
they  have  a  superior  right  to  other  persons.^  The  assignees 
are  therefore  bound  by  aU  acts  fairly  done  by  the  bankrupt, 
and  are  also  subject  to  the  same  equity  to  which  he  himself 
was  subject.  Tnus,  where  the  banJarupt's  wife  is  entitled  to 
trust  property,  the  assignees  cannot  obtain  it  in  a  court  of 
equity,  without  making  a  proper  provision  for  the  wife.'    So, 

^  TytreU  v.  Hope,  2  Atk.  5C2.  ment  of  personftl  property,"   aDd 

Rushworih  v.  Hohson,  2  Show.  103.  "  leases." 

Pope  V.  Onslow,  2  Vcm.  286.    An-         *  BourdUUm  v.   Dalton,    I   E«p. 

derton  v.  Mottley,  2  Ves.  255.    Ex  233.  Peake,  238.    Brome  v.  Robtn- 

parte  Herbert,  13  Ves.  188.  son,  cit.  7  East,  329. 

^  Ex  parte  Robinson,  1  Mont.  &         *  Per  Lord  EUenborough,  I  B.  8t 

M.  44.  A.  307.  Hanson  v.  Stevenson, 

s  2  Co.  Rep.  26  a.  Warner  ^  Tyrrel  v.  Hope,  2  Atk.  558. 
V.  Barber,  2  Moore,  71.  8  Taunt.  ^  Brown  v.  Jones,  1  Atk.  190. 
176.    Ex  parte  I^ash,  1  D.  &  C.         ^.  Parker  y.  Dykes,  Daviea  B.  L. 

445.  281 ;  and  see  post,  "  Effect  of  the 

*  Copeland   v.    Stephens,    1    B.  assignment  on  the  estate  of  the 

&A.  593;  and  see  post,  "Assign-  wife." 
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where  the  bankrupt  before  his  bankruptcy  paid  a  promissory 
note  to  a  creditor  for  a  valuable  consideration,  but  omitted  to 
indorse  it,  and  the  assignees  afterwards  obtained  the  amount 
from  the  drawer,  they  were  considered  as  trustees^  for  the 
holder  of  the  note.  In  cases  of  this  kind,  indeed,  the  bank- 
rupt himself  has  been  holden  not  incompetent  to  indorse  the 
note,  after  the  Issuing  of  the  commission  ;*  and  the  assignees 
have  also,  upon  petition,  been  ordered  to  indorse  a  bill*  under 
similar  circumstances. 

The  assignees  can  also  only  take  such  property,  as  the 
bankrupt  is  equitably,  as  well  as  legally  entitled  to.^  There- 
fore, where  a  trader  fraudulently  procured  good  bills  in  ex- 
change for  a  bill  which  he  knew  to  be  forged,  and  his  assig- 
nees received  the  amount  of  the  good  bills  when  they  became 
due ;  it  was  held,  that  the  person  from  whom  the  good  bills 
were  so  obtained  might  recover  the  money  from  the  assignees, 
in  an  action  for  money*  had  and  received.  But  in  the  case 
of  the  sale  of  goods,  it  was  held,  that  though  the  bankrupt 
intended  even  to  defraud  the  seller,  yet  that  an  actual  deu- 
veiy  of  them  to  the  bankrupt,  before*  his  bankruptcv,  vested 
them  in  his  assignees.*  With  respect  to  the  specific  appro- 
priation, or  substitution,  of  one  bill  of  exchange  to  answer 
another  when  it  becomes  due, — ^the  assiraees  have  been 
ordered  to  apply  the  proceeds  of  such  substituted  bill,  to 
answer  the  bill  dishonoured  by  the  bankrupt.'  Where,  how- 
ever, an  action  was  brought  against  them  to  recover  the 
proceeds  of  a  bill  so  specifically  appropriated,  it  was  held 
necessary  to  prove,  that  the  produce  of  the  bill  came  into 
the  hands  of  the  assignees,  with  a  knowledge  on  tlieir  part 
of  the  purposes  for  wnich  the  bill  was  destined.® 

The  nature  of  the  interest  taken  by  the  assignees  will  be 
more  fully  explained  in  the  next  chapter,  ana  subsequent 
parts  of  this  work,  under  the  followinff  heads  :  viz.  "  Of  the 
effect  of  the  assignment;"  "  Of  actions  and  suits  by  and 
against  the  assignees/'  and  "The  relation  to  tlie  act  of 
bankruptcy." 

1  Ex  parte  Bycu,  1  Atk.  124.  *  Mogg y. Baker,  dUee.9tVfA95. 

»  Smith  V.  Pickering,  Esp.  30.  *  Harrison    v.    ff'alker,    Peake, 

Peake,  50.    Ex  parte  GrMtitng-,  13  111. 

Ves.  206.    Ex  parte  I^rice,  3  M.  •  4  Esp.  171. 

D.  &D.  586.  '   Ex  parte   Peyron,    2    Rose, 

'  Ex  parte  Mowbray,  I  Jac.  &  \V.  366. 

428.  *  Kieran  v.  Johnson,  1  Star.  109. 
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Section  III. 
Of  the  JVature  oftlieir  Trust 
If  Of  their  general  Authority ^  Duty^  and  JjiabUity. 

2.  Cff  their  Ihity,  more  especially  in  collecting  and  disposing 
tfthe  JBankrupfs  Property. 

1.  Of  their  general  Authority ,  Duty,  and  Liability. 

Tlie  nature  of  the  trust  of  the  assignees  depends,  both 
uj)on  the  statute,  and  upon  their  general  legal  character  as 
trustees.  Their  authority  is  foundSi  upon  the  fiat,  and  their 
appointment  as  assignees;  and  their  first  duty,  both  as 
regards  their  own  responsibility  and  the  interest  of  the 
creditors,  is  to  satisfy  themselves  that  the  fiat  is  well 
foimded.*  For  if  the  hat  be  invalid,  their  appointment  also 
becomes  of  no  effect ;  and  if  the  fiat  be  annulled,  the  assig- 
nees are  liable  to  the  bankrupt  in  respect  of  the  property  they 
have  disposed  of  imder  it.  An  assignee,  indeed,  if  he  chooses 
t-o  act,  is  bound  to  consider  the  fiat  (under  which  he  derives 
his  appointment)  as  a  valid  fiat,  otherwise  he  ought  to  remove 
himself  from  the  situation  of  assignee;  for  the  <iourt  has  no 
power  to  indemnify  him  a^inst  flie  consequences  of  his  act- 
ing, nor  to  prevent  any  future  liability  attaching  to  him  in 
the  character  of  assignee.^  And  where,  in  an  action  directed 
to  be  brought  against  an  assignee,  for  tlie  purpose  of  trying 
his  right  to  retain  ceitain  goods,  it  became  a  question  whe- 
ther the  •assignee  was  bound  to  admit  the  validity  of  the  com- 
mission upon  the  trial.  Lord  Eldon  said,  that  i/^  the  assignee 
elected  to  dispute  it,  he  must  do  so  at  the  expense  ot  his 
proof.^  Where  also  the  assimees,  after  the  trial  of  an  action 
at  law,  in  which  they  were  defeated  on  the  ground  of  there 
Ibeing  no  sdficient  trading  to  support  the  commission,  pre- 
sented a  petition  to  have  me  commission  superseded,  and  that 
all  the  costs  and  'expenses  might  be  paid  oy  the  petitioning 
creditor ;  it  was  held  that  the  appUcation  came  too  late,  and 
that  the  assignees  themselves  were  liable  for  the  costs  that 
had  been  incurred.** 

An  assignee,  who  has  himself  a  suflicient  debt  to  support 
tlie  fiat,  ought  not  to  petition  to  annul,  for  want  of  a  good 

*  Ex  parte  Graves,  I  G.  &  J.  86.  ^  Ex  parte  Jacks,  1  Rose,  393. 

2  In  the  matter  of  Bryant,  2  "*  Ex  parte  Paul,  Mont.  &  M. 
Rose,  17.  185. 
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Ctaoning  ereditor^s  debt,  ¥ritliout  praying  for  a  new  fiat  -^ 
if  his  own  debt  was  iocurred  not  anterior  to  that  of  the 
debt  of  the  petitioning  oreditor,  the  better  course  would  seem 
to  be  to  praj  that  his  own  debt  may  be  substituted  to  support 
the  existing  fiat.  In  one  case,  where  an  assignee  who  nad 
acted  for  more  tiian  two  months  under  the  fiat,  and  the  proof 
of  whose  debt  had  been  rgected  by  the  commissioner,  applied 
to  annul  the  fiat,  for  want  of  a  &;ood  petitioning  creditor's 
debt,  contrary  to  the  wishes  of  the  other  assi^ee,  and  the 
creditors ;  the  court  dismissed  his  petition,  with  costs.^ 

By  6  Geo.  4,  c.  16,  s.  77 ,  all  powers  vested  in  the  bankrupt^ 
which  he  might  legally  execute  for  his  own  benefit,  (except 
the  right  of  nomination  to  any  vacant  ecclesiastical  benefice,) 
may  be  executed  by  the  assignees  for  the  benefit  of  the 
creditors,  in  the  same  manner  as  the  bankrupt  might  have 
executed  them. 

The  authority  of  the  assignees  being  limited  to  the  pur- 
poses of  thehr  trust,  namely,  the  distnbution  of  the  estate 
under  the  fiat,  they  have  no  power,  therefore,  to  bind  the 
("State  by  any  contract  inconsistent  with  that  object,  such  as 
Sin  agreement  to  dispose  of  the  surplus  of  the  bankrupt's 
effects^  after  paying  lo*.  in  the  pound  to  the  creditors,^  or 
to  allow  the  solicitor  interest  on  the  amount  of  his  bill  of 
cests.** 

By  6  G.  4,  c.  16,  s.  88,  the  assignees  (with  the  consent  of  the 
maior  part  in  value  of  creditors  who  have  proved  debts 
under  the  fiat,  present  at  any  meeting,  whereof  and  of  the 
purport  whereof  twenty-one  days'  notice  shall  have  been 
given  in  the  Gazette)  may  compound  with  any  debtor  to  the 
bankrupt's  estate,  and  take  any  reasonable  part  of  the  debt 
ia  discharge  of  the  whole,  or  may  give  time  or  take  st'curify 
^or  the  payment  of  such  debt,  or  may  submit  any  dispute 
coDoenung  the  bankrupt's  estate  to  the  determination  of 
artritnitors,  to  be  chosen  by  the  assignees  and  the  major  part 
in  value  of  the  creditors,  and  by  the  party  with  whom  they 
^hall  have  such  dispute.  The  award  of  the  arbitrators  in 
such  a  case  is  declared  to  be  binding  upon  all  the  creditors, 
^d  the  assignees  will  be  indemnified  for  what  they  shaU  do 
actsording  to  such  directioas.  And  by  1  &  2  Will.  4,  e.  56, 
^'  43,  the  agreement  of  reference  may  be  made  a  rule  of  the 
court  of  bankruptcy,  and  therefore  all  such  rights  and 
I'^medies  shall  accrue  as  upon  any  submission  made  a  role 

^  Ex  parte  Biggt,  3  M.  %  A.         ^  Ex  pwte  BtajU,  12  Vm.  15. 
393.  4  £z  pwte  PkiRft,  1  Dea.  366. 

'  Ex  parte  Booker,  3  Dea.  358. 


314:  OftheAssi^/nees.  [Chap.  10. 

of  any  other  court  of  record.  By  the  88th  sect,  also  of 
6  Geo.  4,  c.  16;  no  suit  in  equity  can  be  commenced  by 
the  assignee8;  without  such  consent  of  the  creditors  as  above 
mentioned.^  But  if  one-thiixl  in  value  or  upwards  of  sucli 
creditors  sliall  not  attend  the  meeting  before  mentioned^  the 
assignees  have  power  then^  with  the  consent  of  the  commis- 
sioner in  writing;  to  do  any  of  the  matters  specified  above. 

The  assignees^  however,  may  call  any  other  meetings  upon 
any  extraordinary'  occasion  that  concerns  the  creditors ;  and 
when  they  do  so^  they  will  act  rightly  in  advertising  such 
meeting,  pursuant  to  the  directions  of  the  above  section.^ 
But  a  resolution  of  the  creditors  at  such  meeting  does  not 
bind  those  who  are  absent.^  Where,  at  a  meeting  of  cre- 
ditors, it  is  resolved  that  expenses  are  to  be  borne  by  the 
creditors,  in  the  usual  way,  each  creditor  is  liable  for  a  part 
of  the  expenses  in  proportion  to  the  amount  of  his  debt ;  but 
he  is  not  liable  for  the  share  of  the  others.'* 

In  referring  disputes  to  arbitration,  the  assignees  (for 
their  own  security)  should  be  careful  to  protest  against  the 
reference  being  taken,  as  an  admission  of  assets ;  for  if  they 
refer  generally y  without  a  protest  of  this  kind,  it  will  amount 
to  such  an  admission,  and  will,  consequently,  render  them 
personally  liable  to  pay  the  sum  awarded,  in  case  of  a  de- 
ficiency of  the  bankrupt's  assets ;  there  being  no  distinction,, 
in  this  respect,  between  assignees,  and  executors  or  adminis- 
trators.* 

The  assignees  are  not  bound  by  a  submission  to  arbitra- 
tion made  by  the  bankrupt  previous  to  his  bankruptcy.  As 
there  is,  therefore,  no  mutuality  between  them  and  the  other 
party  to  the  submission,  the  latter  may  revoke  it.^ 

One  assignee  cannot,  without  the  consent  of  the  other 
assignees,  advance  money  to  the  bankrupt  for  a  particular 
purpose,  although  it  may  be  for  the  benefit  of  the  estate.^ 
Neither  can  one  assignee,  by  giving  the  other  assignees  a 
genei*al  autliority  to  act  for  him,  enable  them  to  execute  a 
release  hy  deedy  for  which  purpose  there  must  be  a  special 
authority  under  seal ;  but  a  release,  executed  by  one  assignee 
in  the  presence  of  the  other,  binds  both.®    The  receipt,  now- 

>  And  see  post,     "Of  suits  at  «  Monk  v.  Wood,  9  B.  8t  C.  659. 

law  and  equity,  by  and  against  the  ^  Ex  parte  Sctui^ld,  2  M.  D. 

assignees."  &  D.  644. 

2  ExpartelVottrf/oo/,  1  Atk.  251.  «  WiUiam$  v.  Waloby,    4   Esp. 
Ex  parte  Cater,  1  Bro.  267.  220 ;  and  see  Lord  Lovetace^i  case, 

3  Ex  parte  PhiUifis,  1  Dea.  368.  W.  Jones,  268.    BeU  v.  Z>vm<fr- 

*  Taiflor  V.  Cohen,  4  Bing.  56.  HUe. 

*  Robson  V. ,  2  Rose,  50. 
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ever,  of  one  only  of  several  assignees.  Lord  Hardwicke  held^ 
was  not  an  absolute  discharge  to  the  debtor,  making  a  dis* 
tinctiou  in  this  case  between  assignees  and  executors ;  for,  he 
said,  though  a  payment  to  one  executor  is  good,  because 
each  has  a  power  over  the  whole  estate  of  the  testator,  and 
each  is  considered  as  a  distinct  person,  yet,  that  was  not  the 
case  with  assignees  of  a  bankrupt,  who  are  in  the  nature  of 
trustees.^  But  it  has  been  decided  by  Lord  Kenyon  at  nisi 
priusy  that  a  bonA  fide  payment  to  one  assignee  would  be 
^ood,  and  that  his  receipt  would  bind  the  estate,^  unless, 
indeed,  his  co*assignee  expressed  his  dissent ;  for,  without 
that  exception,  one  assignee  mif  ht  be  enabled  to  dissipate  and 
destroy  the  estate  in  despite  of  his  brother  trustee. 

An  assignee  ought  not  to  act  as  solicitor  under  the  fiat,* 
nor  will  an  assignee  be  permitted  to  charge  the  estate  for 
business  done  by  himselt  as  accountant,  although  he  carries 
on  that  particular  business  for  his  own  livelihood.'*  Nor, 
though  it  may  be  sometimes  proper  for  the  creditors  to  make 
such  an  allowance,  has  an  assignee  any  right  to  chaige  for 
his  travelling  expenses  ^  before  ne  become  an  assignee.  But 
assignees  are  entitled  to  such  expenses  incurred  by  them  since 
th^  became  assignees.^ 

Assignees  under  a  separate  commission  against  one  of  two 
partners,  cannot  in  general  engage  in  new  adventures  with 
the  solvent  partner ;  though  they  may  do  so  with  the  con- 
sent of  the  creditors  of  the  bankrupt.'  And  the  court  will 
sometimes  direct  a  reference,  to  inquire  if  it  is  proper  for  the 
assignees  to  carry  on  the  bankrupt's  business ;  ^  out  it  will 
not  sanction  a  removal  of  a  lease  oy  assignees  for  that  pur- 
pose, if  any  creditors  object  to  that  arrangement,  notwith- 
standing it  may  have  been  determined  upon  by  a  majority 
of  creditors  present  at  a  meeting  duly  convened  for  that 


be  assignees  have  a  right  to  nominate  the  solicitor  to  the 
fiat ;  but  the  solicitor  may  be  changed  by  the  majority  of 
the    assignees,    though  any    assignee  who   objects   to   his 

*  Cann  v.  Reed,  3  Atk.  695.  «  Ex  parte  Lovegrwe,  3D.  &  C. 

*  Smith  V.  Jamiton,  1  Esp.  114.     763. 

Bristotr  V.  Eattman,  ibid.  172.  '  Craw$kaiy  ▼.  CoU*n»,   IS  Ves. 

*  Ex  parte  Bqdcock,  Mont.  &  M.     228. 

231.  >  Ex  parte  Mendel,  4  D.  &  C. 

^  Exparte  A«<K/.  1  G.&.  J.  77.  725.    Ex  parte  yoyn«r,  2 M.flt  A.  1. 

^  ¥er  Lord  Eldon,  ex  parte  Broff,         *  Ex  purte  Milier,  1  M.  D.  &  D 

1    Rose,    145.      Ex    parte    EUee,  39. 
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removal,  has  a  right  to  know  whether  that  change  will  be 
beneficial.^ 

WJien  liable  for  tlie  acts  of  an  agent.]  If  an  assis^ee 
employs  an  agent  in  the  condfuct  and  management  of  the 
bankrupt's  property,  who  misapplies  and  embezzles  any  part  of 
the  effects,  the  assignee  will  be  liable  to  make  it  good,  unless 
he  previously  consults  the  body  of  the  creditors  (who  are  his 
cesttiique  trusts)  in  the  appointment  of  such  agent.^  But 
when  the  assignees  employ  a  person,  either  irom  neces* 
sity,  or  conformably  to  tne  general  usage  of  mankind,  they 
are  not  then  liable  for  losses,  or  for  the  default  of  such 
agent,  if  there  has  been  no  blameable  negligence  in  their 
own  conduct.*  Thus,  where  an  assignee  employed  a  broker 
to  sell  a  quantity  of  tobacco,  and  the  broker  received  the 
money,  and  in  ten  days  failed,  without  having  paid  it  over, 
the  assignee  in  tliis  case  was  held  not  bound  to  make  it 
good.^  But  where  the  assignees  authorise  the  bankrupt, 
as  their  agent,  to  carry  on  the  business  for  the  benefit  of  tne 
creditors,  and  tlie  bankrupt  orders  goods  which  are  used  in 
the  business, — the  assignees  are  liable  to  an  action  for  the 
price  of  them,  though  they  are  ordered  by  the  bankrupt  in 
liis  own  name.^ 

Assignees  are,  like  other  trustees,  only  answerable  indi- 
vidually for  w^hat  each  actually  receives ;  and  the  niiscon* 
duct  of  one  assignee  will  not  operate  against  his  innocent 
co-assignee.*'  Thus,  where  B.,  one  of  two  assignees,  signed 
the  cliecks  for  the  dividends,  and  delivered  them  to  S.,  his 
co-assignee,  who  undertook  to  distribute  them  to  the  cre- 
ditors, and  the  money  was  fraudulently  received  on  some 
of  these  checks  by  a  clerk  of  S.,  and  S.  became  bankrupt 
before  the  actual  demand  of  the  dividends ;  it  was  held,  that 
B.  was  not  liable  to  the  creditors,  as  the  credit  of  S.  was  not 
impeached  at  the  time  of  the  deliveiy  of  the  checks  to  hhn, 
and  that  such  delivery  was  in  the  proper  execution  of  B.'s 
duty  as  one  of  the  assignees.^  So,  where  an  order  of  divi- 
dend found  that  a  certain  balance  was  in  the  hands  of  one 

'  Ex  parte  Scruby,  1  Rose,  207.  and  see  ex  parte  Wilkinson,  Buck. 

£x  parte  TonUimon,  2  Rose,  66 ;  and  197,  and  post,  359. 

see  post.  "  Solicitor."  »  Kinder   v.    Howarik,    2  Star. 

^  In  the  matter  of  Barl  qf  Utch-  354. 

Jield,  1  Atk.  87.  •  Pnmrose  ▼.   Bnmley,    I   Atk. 

3  Ex  parte  Turner,  Mont.  &  M.  89.   In  the  Matter  of  £ar/ o/ LitrA- 

52.  fteldt  supra. 

^  Ex  parte  Bekhier,  Ambl.  218 ;  "^  Ex  parte  GriH^n,  2  G.  &  J.  114. 
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of  the  tisstgoeesy  and  directed  that  assignee  to  divide  it 

among  the  creditors ;  it  was  held  that  the  other  a,ssignee; 
having  never  interfered  with  the  control  and  application  of 
the  trust  fund,  was  net  liable  to  the  creditors  ror  the  pay- 
ment of  the  dividend.* 

But  where,  after  a  dividend  was  declared,  notice  was 
given  to  the  creditcnrs  that  they  might  receive  the  dividend 
upon  apf^ation  to  the  assignees ;  and  the  acting  assignee 
paid  the  dividends  hj  checks,  which  were  dishonoured,  he 
haviiig  overdrawn  the  account  and  absconded ;  it  was  held 
that  the  other  assignees  were  liable,*  although  at  the  choice 
of  assignees  it  was  a^ed  that  one  only  should  act,  and 
notice  was  given  to  the  bankers  to  pay  the  drafts  of  that 
one. 

So,  where  one  of  the  assignees,  having  the  sole  charge  of 
paying  the  dividends,  paid  the  dividend  of  a  creditor  to  a 
person  who  was  not  amy  authorised  to  receive  it;  it  was 
hrid  that  the  two  other  assignees  were  equally  responsible  to 
the  creditors  for  the  amount  of  the  dividend,* 

Where,  however,  a  memorandum  of  the  commissioners 
found  that  a  sum  of  money  was  in  the  hands  of  one  of  three 
ass^nees,  and  directed  it  to  be  invested  in  the  names  of  aD 
three,  which  could  not  be  done,  as  the  money  was  not  forth- 
coming ;  it  was  held  that  the  commissioner  was  not  justified 
in  finmng,  by  a  subsequent  memorandum,  that  the  money 
was  in  the  hands  of  all  three,  and  thereupon  ordering  them 
to  divide  it.* 

l*lie  assignees  are  bound  to  fidfil  a  contract  made  by  a 
honkmpt  before  his  bankruptcy,  part  of  which  has  already 
been  performed  by  him.  Therefore,  where  a  bankrupt  had 
cwitracted  to  purchase  a  quantity  of  wool,  on  an  agreement 
that  a  deposit  of  five  per  cent,  was  to  be  made  on  the  amoimt 
of  the  purchase  money,  and  that  the  remainder  wns  to  be 
paid  when  he  took  away  the  wool ;  and  afker  the  deposit 
was  made,  and  the  bankrupt  had  taken  away  part  or  the 
wool  and  paid  for  it,  the  price  fell  in  the  mancet ;  and  the 
assignees  contended  that  the  seller  could  have  no  further 
claim  after  the  forfeiture  of  the  deposit;  it  was  held,  that 
(the  bankrupt  having  taken  away  part  of  the  goods)  the 
assignees  were  bound  in  the  terns  of  the  contract  to  take 
away  the  remainder,  and  that  the  vendor  might  nrove  for 
the  difference  between  the  amount  of  the  proceects  of  the 

^  Zx  putt  Dawson,  4T>.StC.  130.  491.    Seciis,  if  the  comimssiODers 

*  Ez  psrte  Booth,  Mont.  248.  had  originally  found  it  ta  be  in  the 

'  Ex  parte  Wmtita,  3  I>.  It  C.  22.  hands  of  all  three;  see  ex  parte 

^  £x  pvte  Learmn^th,  \  D.  ft  C.  Ru»eft,  3  M.  D.  ft  D.  413. 
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residue  of  the  wool,  and  the  price  which  the  bankrupt  had 
agreed  to  give  for  it.^ 

Liability Jw*  costs^l  Assignees  are  liable  to  pay  the  costs 
of  the  trial  of  an  issue  directed  to  try  the  valiaity  of  the 
commission,  when  the  verdict  is  found  against  them ;  and 
they  are  also  liable  for  the  costs  of  an  issue  unsucceesfoUy 
contested  by  them  under  the  Interpleader  Act.^  But  where 
they  have  no  assets,  they  are  not  personally  liable  to  the 
costs  of  a  suit  instituted  ag*ainst  the  bankrupt,  which  they 
continued  to  defend  after  the  bankruptcy,  unless  they 
vexatiously  continued  the  defence.^  And  w&ere  an  assignee 
had  sold  by  pubUc  auction  the  outstanding  debts  due  to  the 
bankrupt's  estate,  he  was  held  to  be  entitled  to  an  indemnity 
against  costs  of  suits  to  be  instituted  by  the  purchaser  in  his 
name.^  Assignees  will  not  be  made  to  pay  the  costs  of  a 
petition  to  annul  ^  the  fiat.  '  But  an  assignee  is  personally 
liable  for  an  unqualified  promise  made  by  him  before  the 
fiat  is  annulled,  as  w^here  he  promised  the  landlord  that  the 
amount  of  rent  should  be  paid  out  of  the  pixxiuce  of  the  sale 
of  the  bankrupt's  effects,  if  the  landlord  would  withdraw  a 
distress.^  They  are  also  liable  to  an  action  for  the  travelling 
eixpenses  of  a  witness,  after  allowance  by  the  commissioners, 
though  the  witness  be  also  a  creditor  oi  the  bankrupt.^ 

It  was  held  to  be  no  defence  to  an  action  by  a  solicitor 
against  an  assignee,  for  business  done  as  solicitor  to  the 
commission,  that  the  commission  was  sued  out  under  a  mis- 
representation of  the  solicitor, — ^such  as  that  the  commission 
would  be  operative  in  the  Isle  of  Man,  where  it  turned  out 
to  be  wholly  firuitless ;  for  the  commission,  while  it  existed,, 
would  not  be  considered  as  a  mere  nullity ;  and  the  only 
remedy  of  the  assignee,  in  such  a  case,  was  to  have  recourse 
to  a  cross  action  against  the  solicitor.^  Assignees  are  also- 
liable  to  the  soHcitor  whom  they  retain  under  tlie  fiat,, 
whether  they  have  funds  in  their  hands  or  not.^  And  they 
may  likewise  render  themselves  liable  to  the  solicitor,  beyond 
what  he  is  allowed  on  the  taxation  of  his  bill;  although  they 
cannot  charge  the  estate  with  any  fees  or  costs  whicn  have 
not  been  so  allowed.^^      And    though  a  commission  was 

^  £z  parte  Giwer,  sittings  after  '  Ex  parte  Edwardtt  Buck.  232. 

Trinity    term    1826,     cor.   Vice-  *  Stephens  v.  Pell,  4  Tyrr.  6.  2. 
ChanceUor.                                           Mylne  &  K.  334. 

3  Melville   ▼.  Smartt,   3   Scott,  '  rarker  v.  Boiham,  1  Esp.  64. 

N.  C.  357.  "  Pamore  y.  Bimie,  2  Star.  59. 

3  Ex  parte  Gibton,  1  M.  ft  A.  479.  *  £z  parte  Coatet,  3  D.  &  C.  626. 

<  Ex  parte  X4«te,  3  MoUoy,  67.  '"  Fmchett  v.  How,  2  Camp.  2W. 
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superseded  for  frauds  to  which  the  assignees  were  in  no  way 
"pnvyy  and  though  they  had  not,  in  fact,  received  any  effects 
under  the  commission, — ^thej  were,  nevertheless,  held  liable 
to  pay  the  messenger  his  costs  of  the  several  summonses  and 
proceedings  subsequent  to  the  choice  of  assignees.^  Even 
after  a  final  dividend  is  made  they  are  still  liable  to  the 
messei^r  for  his  fees  and  expenses ;  for  they  are  presumed 
to  know  his  claim  upon  them,  and  ought  to  reserve  sufficient^ 
to  satisfy  it.  But  tliey  are  not  liable  to  the  messenger  for 
his  fees,  due  to  him  oefore  the  choice  of  assi^ees.^  And 
after  the  lapse  of  ten  years,  and  the  death  of  the  assignees, 
who  had  employed  an  auctioneer  to  sell  the  bankrupt's 
property,  the  court  reftised  to  make  an  order  on  the  new 
assignees  for  the  payment  of  his  demand.^ 

Tne  assignees  are  bound  to  contribute  respectively,  one 
to  another,  for  their  several  proportions  of  losses,  or  expenses, 
occasioned  by  their  joint  acts.  Thus,  where  a  loss  to  the 
bankrupt's  estate  was  brought  about  by  the  joint  act  of  three 
assignees,  and  an  order  was  made  upon  the  three  to  make 
good  the  loss,  and  one  only  paid  the  whole  amount, — ^upon 
a  bill  filed  by  him  against  tne  other  two,  although  it  ap- 
peared that  they  had  acted  imder  his  representation  and 
advice,  contribution  was  nevertheless  enforced  against  them, 
with  costs.^  So,  where  two  of  three  assignees  became  bank- 
rupt, the  solvent  assignee,  who  had  paid  a  debt  due  firom  the 
three  to  the  estate,  was  held  entitled  to  prove  a  third  of 
such  debt  against  each  of  their  estates.  And,  if  either  of 
the  estates  in  such  a  case  had  proved  deficient,  it  seems, 
that  he  would  not  have  been  restricted  from  proving  a  moiety 
of  the  deficiency  against  the  estate  of  the  other  assignee.*^* 
Tnro  of  three  assignees,  however,  cannot  bring  a  joint  action 
against  the  third,  for  his  share  of  the  contrioution  towards 
any  loss,  or  paj^nent,  but  each  must  bring  a  separate  action.^ 
And,  in  such  an  action,  the  plaintiff  is  not  bound  to  show, 
that  any  funds  came  into  the  defendant's  hands  from  the 
bankrupt's  estate.® 

Where  an  assignee  takes  possession,  as  tenant,  of  pre- 
mises which  the  bankrupt  held  as  lessee  for  years,  his  ex- 
ecutor is  liable  to  the  lessor  for  a  breach  of  covenant  sub- 


•  Ex  parte  Hartop,  9  Ves.  109.  *  Lingca-dy.  Bromley,  1  Ves.  & 
12Ve8.349.  B.  114. 

3  Ibid.  1  Rose,  449.  ^  Ex  parte  Hunter,  Buck.  .552. 

3  BuTWOod  V.  F^tim,  3  B.  &  C.  *  Brand  v.  Boukot,  3  Bos.  &  P. 

43.  239. 

*  El  parte  Hendrie,  2  Dea.  76.  ^  Hart  v.  Biggi,  I  Holt,  245. 
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sequent  to  the  as^igneeV  death,  unlefls  a  fresh  assigniee  baa 
l)een  previously  appointed.* 

For  the  duty  and  liability  of  the  assignees  in  the  payment 
of  dividends,  see  post,  title  "  Dividend. 


2.  Of  the  Duty  iuul  lAability  of  the  Assignees  in  eoUeeting 
and  cUsposinff  of  the  Bamkrup^s  Property, 

It  is  the  duty  of  the  assignees  to  collect  in  all  the  bank- 
rupt's property,  with  as  much  expedition  as  the  nature  of 
it  will  admit.  They  should  be  carefol,  however,  not  to 
seiae  the  property  of  otiier  persons,  for  they  vnll  become 
then  personally  liable  for  any  loss  occasioned  by  such  seizure. 
Thus,  in  a  case  where  assignees  wrongfully  took  possession 
of  a  farm  (which  did  not  belong  to  the  bankrupt)  and  kept 
it  for  a  long  time,  during  which  they  had  mismani^ed  it^ 
the  lord  chancellor  ordered  not  only  the  restitution  of  the 
property,  or  its  value,  but  also  tliat  the  assignees  should  be 
personally  liable,  beyond  the  funds  in  their  hands,  to  make 
^ood  the  loss  occasioned  by  such  mismanagement;  and  his 
decision  in  this  respect  was  afterwards  approved  of  by  the 
court  of  King^s  Bench.^ 

If  assignees  under  a  separate  fiat  are  put  to  any  expense 
in  recovering  join^  property,  the  separate  estate  is  entitled 
to  be  reimbursed  out  of  the  joint  estate.^  But  if,  under  a 
separate  fiat,  joint  creditors  employ  a  person  to  coQect  in  the 
joint  propeity,  without  first  ootaining  the  sanction  of  the 
court,  they  who  employ  him  must  pay  the  expenses,  and  not 
the  joint  estate.^ 

Sale  of  the  bankrupts  property.]  When  the  assignees  have 
collected  in  the  property,  it  is  their  duty  to  sell  it  as  socm  as 
can  be  done  with  advantage ;  and,  if  they  neglect  to  dispose 
of  it,  the  court  of  review,  upon  the  petition  of  a  creditor,  will 
order  a  sale,  notwithstanding  the  assignees  may  be  desirous 
of  keeping  the  estate  unsold,  conceiving  it  to  be  more  bene- 
ficial for  the  creditors.*  And  in  one  case,  where  the  assignees 
had  permitted  the  bankrupt  to  continue  in  possession  of  a 
farm  for  eighteen  months,  they  were  ordered  to  sell  it,  and 


*  Aberaombid    v.    Hickman,     8  •*  Ex   parte  Longman,    1   Rose, 

Ad.  &  £.  C83.  303. 

'  Ex  pftrte  Cowan,  3  B.  (t  A.  123.  ^  Ex  parte  Goring,  1  Vcs.  jun. 

3  Ex  parte  Rutherford,   I  Rote,  168. 
-201. 
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to  pay  the  costs  of  the  application.  >  In  all  these  coses^  if 
anj  individual  creditor  has  called  upon  the  assignees  to  sell 
property,  which  they  defer  the  sale  of  in  the  expectation  of 
oenefiting  the  estate,  it  will  be  at  their  peril  of  answering 
ftny  difi^rence  of  price,  notwithstanding  a  considerable 
number  of  the  creditors  approve  of  the  sale  being  deferred.* 

The  assimees,  being  bound  to  exert  themselves  to  make 
the  most  of  the  bankrupt's  property,  are  accustomed  generally 
to  put  it  up  to  sale  at  public  auction.  But  though  this  is 
the  general  practice,  they  mav  sell  it  if  they  choose  by 
private  contract;  and  (with  the  consent  of  the  creditors) 
there  would,  indeed,  be  no  objection  to  that  mode  of  sale* 
If,  however,  they  adopt  that  method  upon  their  own  re- 
sponsibility, and  a  complaint  be  made,  that  the  property  by 
a  different  mode  of  disposal  might  have  been  made  more 
productive,  the  court  will,  upon  a  proper  case  made  out, 
direct  an  inquiry  whether  the  property  could  have  been  sold 
to  any,  and  what,  greater  advantage.^  Nor  will  a  sale  by 
private  contract  in  any  case  be  sanctioned  without  a  previous 
reference  to  the  commissioners,'*  And  generally,  the  court 
will  not  make  any  order  how  the  bankrupt's  estate  shall  be 
sold,  but  leave  that  power  to  the  commissioner,  who  may- 
give  directions  for  selling  it  in  the  manner  he  may  think 
most  advantageous.^  Neither  will  an  order  be  made  to 
restrain  the  assignees  from  selling  in  any  particular  mode ; 
for  they  act  in  this  respect  at  their  own  risk,  and  upon  their 
own  responsibility;  and  they  ought,  therefore,  to  be  the 
best  judges  of  the  propriety  and  e3q)ediency  of  the  mode  of 
j<nle.*» 

An  estate  of  value  is  frequently  sold  before  the  commis* 
sioner;  and  this,  perhaps,  is  the  most  efl'ectual  mode  to 
prevent  all  collusion  between  the  assignees  and  any  other 
jjarty.  The  advertisement  for  such  a  sale  should  not  be 
general,  but  should  specify  the  period  of  time  when  the  sale 
is  t<o  take  place,  as  in  the  case  of  a  sale  before  a  master, 
where  the  advertisement  states  that  the  sale  will  take  place 
during  a  certain  period,  as  between  the  hours  of  ten  and 
twelve.  But,  if  a  better  bidder  offers  afiber  that  period  is 
expired,  and  the  commissioner  is  not  gone,  he  ought  to  admit 
him ;  and  if  he  refuse  to  do  so,  the  court  will,  upon  petition, 

^  Ez  parte  Porter,  4  Mont.  B.  L.  *  Ex  parte  Godinff,  1  D.  &  C.  323. 

App.  31.  *  Ex  parte  Comings,  1  Ves.  112. 

3  Ibid.        Ex     parte     Hughes,  Ex  parte  HwUf,  2D.    ft   C.  63. 

6    Ves.   617.      Ex  parte    Kendal,  Ex  parte  Be^er,  4  O.  &  C.  1. 

17  Ves.  514.  ^  Ex  ^uU  Montgomery,  I  G.  ft 

3  Ex  parte  Dunman,  2  Rote,  66.  J.  338. 


852  Of  tlie  Assignees.  [Chap.  10, 

open  the  bidding.^  For  thoug-h  biddings  are  not  often 
opened  after  a  sale  has  actually  taken  place,  yet,  under 
special  circumstances,  and  upon  an  early  application,  such 
an  order  will  be  made,  if  the  justice  of  the  case  requires  it.^ 
Lord  Manners,  however,  reftised  such  an  application,  where 
the  purchase  deed  had  been  executed,  and  tne  purchaser  put 
into  possession.^ 

Assignees  having  the  conduct  of  a  sale,  under  the  usual 
order  made  on  the  petition  of  a  vendor  bavins*  a  lien  for 
unpaid  purchase  money,  are  justified  in  taking  the  opinion  of 
counsel  on  the  conditions  of  sale,  and  will  be  aSowed  the  costs 
of  so  doing  out  of  the  proceeds  of  the  sale,  although  those 
proceeds  may  fell  short  of  the  sum  due  to  the  vendor.^ 

Auction-  duty,]  The  sales  of  any  real  oi*  personal  estate 
of  the  bankrupt  are,  by  the  6  Geo.  4,  c.  16,  s.  98,  exempted 
entirely  from  the  auction  duty.  Where,  however,  the  bank- 
rupt has  mortpiged  any  part  of  his  estate,  and  the  assignees, 
instead  of  sellmg  the  eqmty  of  redemption,  take  upon  them- 
selves to  sell  the  whole  property  absolutely  as  the  estate  of 
the  bankrupt,  such  a  sale  has  been  held  by  the  court  of  ex- 
chequer to  oe  still  liable  to  the  auction  duty,  on  the  ground 
that  the  bankn^pt  had  no  interest  in  the  lands  hieher  than 
an  e(|uity  of  redemption.  And  the  court  reftised  even  to 
deduct  the  proportional  part  of  the  duty,  payable  on  the 
value  of  the  equity  of  redemption;  considering'  that  one 
entire  duty  was  payable  on  tne  whole,  and  that  if  the 
assignees  chose  to  blend  the  interest  so  indiscriminately,  the 
court  was  not  bound  to  reUeve  them.^ 

Where,  however,  the  sale  is  by  the  order  of  the  commis- 
sioner, without  consulting  the  mortgagee,  then  it  has  been 
held  that  the  auction  duty  is  not  payable.^  And  where  the 
assignees  sold  the  bankrupt's  houses  by  auction,  and  the 
purchaser  simed  a  contract  engaging  to  complete  the 
purchase  on  the  terms  of  the  conditions  of  sale,  the  contract 
was  held  to  be  within  the  exemption  of  the  98th  section.^ 

Objection  as  to  title.]  Assignees  are  bound,  like  other 
persons,  to  make  out  a  good  title  to  a  purchaser,  unless  they 

>  £x  parte  Green,  1  Atk.  202.  by  mortgage ;"  and  see  I  Sugden, 

9  Ex  parte    Partington,    1   Ball  V.  &  P.  17  (10th  edition). 

&B.209.  1  Rose,  367.  *  AtUrmey  General r.Win$UaUeif, 

s  Ibid.  2  Dow.  &  CI.  Pari.  Ca.  302.  5  BU. 

*  Ex  parte  Uwii,3  M.D.&D.  173.  N.  S.  130.  2  Y.  &  J.  124. 3  Y.  k  J. 

s  Rex  V.  Abbott,    3    Pri.  178;  126.  ICro.  &J.434. 

and  see  ante,  "  Proof  of  creditors  ^  Flaihery,  Stubbt,  2  Q.  B.  Rep. 

614. 
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^aard  themselves  by  express  stipulation;^  nor  can  they, 
without  doing  so,  either  compel  the  completion  ^  of  tlie 
purchase,  or  retain  the  deposit  upon  the  price  of  the  estate, 
which  is  contracted  to  be  sold/**  In  a  case,  however,  where 
assignees  put  up  to  sale  the  bankrupt's  interest  in  an  estate 
under  such  title  ^^as  he  lately  held  the  same,  an  abstract  of 
which  might  be  seen  at  the  office  of  Messrs.  J.  and  Co.,'' — 
it  was  held,  that  the  vendee  could  not,  after  such  a  notifi- 
cation, insist  upon  any  other  title  than  such  as  the  bankrupt 
had  j^  for  a  vendor,  if  he  thinks  fit,  may  stipulate  for  the 
sale  of  an  estate,  with  such  title  only  as  he  happens  to  possess.^ 

And  where  assignees,  on  the  sale  of  a  piece  of  land  to  a 
purchaser,  informed  him  that  no  rent  had  oeen  paid  for  it  by 
the  bankrupt,  or  by  any  person  imder  whom  he  claimed,  and 
the  fact  was,  that  rent  nadiitwen><paid  by  the  person  who 
sold  the  land  to  the  bankrupt,  and  the  person  entitled  to  the 
rent  afterwards  recovered  possession  of  the  land ;  it  was 
held,  tliat  if  the  assignees  bond  fidt  believed  their  repre- 
sentation as  to  the  non-payment  of  the  rent  to  be  true,  the 
purchaser  was  not  entitled  to  sue  the  assignees  for  the  re- 
covery of  the  purchase  money.® 

The  assignees  are  bound  to  execute  any  deed  that  is 
necessary  to  carry  into  effect  an  arrangement  agreed  to  at  a 
meeting  of  the  creditors  for  the  sale  or  disposal  of  the  bank- 
rupt's estate.^  But  where  one  of  several  assignees  declined 
to  execute  a  conveyance  of  part  of  the  bankrupt's  property, 
on  the  girpund  that  the  sale  of  it  was  not  for  the  benefit  of 
the  estate,  the  court  would  not  make  an  order  on  him  to 
execute  the  deed,  without  a  previous  reference  to  in- 
quire whether  the  sale  was  beneficial  to  the  estate,  and 
whether  the  conveyance  was  a  fit  and  proper  deed  to  be 
executed  by  the  assignee.^ 

By  the  6  Geo.  4,  c.  16,  s.  78,  the  lord  chancellor  may, 
on  the  petition  of  the  assignees,  or  of  any  purchaser  of  the 
bankrupt's  estate,  order  tne  bankrupt  to  join  in  any  con- 
veyance; and  by  the  87  f  A  section,  no  title  of  any  purchaser 

>  3r Donald  v.  Hamon,  12  Ves.  should  be  looked   at   with  great 

277 ;  and   see  ffliite  v.  Poljambe,  jealousy,  as  they  are  often  traps  for 

11  Yes.  343. 2  Sogden,  V.  &  P.  152  the  unwary ;   and  the  court  should 

(10th  edition) .  at  least  expect  the  fact  to  be  broadly 

*  Orltbar  v.  Fletcher,  I  P.  Wms.  sUted,  that  the  seller  only  sells  such 
737.  titie  as  he  has,  ^without  warrant- 

'  Bartlett  v.    Tuehin,  1  Marsh,  ing  the  same.  2  Sugd.  V.  &  P.  3 

583.  (10th  edition). 

^  Preme  v.  fVrigkt,  4  Mad.  394.  «  Early  v.  Oarrett,  9  B.  ft  C.  928. 

*  Sir  £.  Sugden  observes  upon  7  £x  parte  Taylor,  2  Dea.  399. 
this  case,  that  conditions  like  these  ^  Ex  parte  UnderhiU,  3  Dea.  326. 
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€^n  be  impeached  by  the  bankrupt^  or  any  penon  ftlMming 
upder  him,  unless  the  bankrupt  shall  nave  aj^lied  for  a 
stmersedeas  within  twelve  calendar  months  from  the  issuing 
of  the  commission.^ 

Where  title  deeds  cannot  be  deUvered,  ass^ees  must 
also  (like  any  other  vendor)  give  attested  copies  of  them  at 
the  expense  of  the  estate ;  out  they  are  entitled  to  limit 
their  covenant,  tor  the  production  of  such  deeds^  to  the  time 
of  their  continuance  as  assignees.'-'  In  the  sale  of  leaaehdd 
property,  they  are  not,  as  mcidental  to  the  contract,  entitled 
to  a  covenant  from  the  purchaser  to  indemnify  them  against 
the  renta  and  covenants  in  the  original  lease ;  for,  to  enable 
them  to  insist  upon  such  a  covenant,  there  must  be  an 
express  stipulation  to  this  effect  in  the  agreement  for  sale.' 
And,  indeed,  there  does  not  flaei».  to  be  any  necessity  for  a 
stipulation  of  this  kind  at  all ;  for  an  assignee  of  a  lease, 
being  only  liable  to  the  lessor  by  reason  of  his  privity  of 
estate,  is  discharged  £rom  all  fiurther  liability  as  soon  as  he 
has  eiiectually  assigned  the  term^  and  divested  himself  of  all 
interest  in  the  premises. 

The  assignees  may  be  justified  in  dedining  to  continue 
works  in  amine,  which  do  not  appear  likely  to  prove  imme- 
diately beneficial  to  the  estate,  and  even  in  reUnquishing  the 
bankrupt's  interest  therein,  as  a  damnoga  karedUaSy  if  they 
are  not  able  to  sell  it.*^ 

By  the  1  <&  2  W.  4,  c.  56,  s.  35,  the  assignees  may,  with 
the  approbation  of  the  proper  subdivision  court,  a^qpoint  the 
bankrupt  himself  to  superintend  the  management  of  the 
estate,  or  to  carry  on  the  trade  for  behoof  of  the  creditovs, 
and  in  all  or  any  other  respects  they  may  think  fit  to  aid 
them  in  administrating  the  bankrupt's  estate,  in  such  manner 
and  on  such  terms  as  they  may  think  best  for  the  benefit  of 
the  persons  interested  in  the  estate. 

Tne  assignees,  also,  may  be  justified  in  carrying  on  the 
bankrupt^ s  trade  themselves^  where  they  are  authorffied  to  do 
so  by  a  majority  of  the  creditors,  and  a  dissenting  creditor 
cannot  obtain  an  order  that  they  may  cease  to  do  so,  without 
proving  that  he  has  sustained  some  damage  from  the  con- 
tinuance of  the  business  by  the  assignees.^  But  the  court 
will  not  lend  its  own  sanction  to  the  assignees  continuing 
the  trade.^ 

I  Thcae    sections    are     siiiiilar  *  WUkmsr,  Prf,  2  Rote,  371. 

(though  somewhat  altered)  to  the  1  Meriv.  244. 

prorisions  in  the  3  G.  4,  c.  81,  *  Eai  p>rteBflrffoc»,Mont.fcMJI31. 

s.  4.  *  EzputeHoK^SDet.  263. 

>  Ex  parte  Stuart,  2  Rose,  215.  *  Ex  parte  Hawter,  2  Dca.  39* 
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Sanction  of  court.]  The  court  will  not,  in  general,  inter- 
fere, on  the  application  of  the  asnignees,  to  sanction  an 
axrangement  made  by  them  for  the  satisfaction  of  any  claim 
against  the  bankruplTs  estate  ;^  nor  for  the  compromise  of  a 
suit  by  them,  nor  for  carrying  on  the  bankrupt's  trade,^ 
iilthough  the  master  reports  it  would  be  for  the  benefit  of  all 
parties  f  for  in  all  these  matters  the  assignees  must  use  their 
own  discretion.  In  some  cases,  however,  where  the  arran^- 
ment  proposed  to  be  made  by  the  assignees  was  decidedly 
])eneficial  to  the  estate,  the  court  has  given  its  sanction  to 
the  arrangement  ;**  and  in  other  cases,  where  there  is  a  fair 
doubt  in  the  minds  of  the  assignees  how  to  act  in  a  ^ase  of 
difficulty,  the  court  has  referred  it  to  the  commissioners,  to 
inquire  whether  the  proposed  arrangement  would  be  beneficial 
to  the  estate  ;^  though  such  an  order  is  made  with  reluctance.^ 

Assignees  restricted  from  purehasiny  bankrupfs  property.] 
The  assignees,  in  the  disposal  of  the  bankrupt's  property, 
lu-e  considered  in  their  general  character  as  trustees;  and 
therefore,  upon  the  general  principle  that  a  trustee  shall  not 
purchase  the  estate  of  his  ccstuigue  trusty  they  are  held 
incapable  of  becoming  purchasers  themselves  of  any  part  of 
the  bankrupt's  property,  without  the  consent  of  all  the 
creditors.  And  upon  general  grounds  of  policy  alone,  and 
without  regard  to  the  fair  intentions  of  tne  parties,  every 
such  sale  will  be  set  aside,  and  the  assignees  will  in  general 
be  made  to  pay  the  whole  expense  ^  incurred  by  such  pro- 
ceeding. Ancl  where  an  assignee  purcliases  the  property, 
even  as  trustee  for  another  party,  the  sale  is  equally  void, 
and  he  will  be  held  to  be  a  trustee  of  it  for  the  benefit  of  the 
general  creditors.®  So,  in  one  case,  although  the  assignee 
was  even  a  mortgagee  of  the  property,  it  waa  ordered  to  be 
re-sold,  subject  to  any  claim  of  the  assignee  by  virtue  of  his 
mortgage.®  If  an  assignee,  after  thus  purchasing  any  portion 
of  the  bankrupt's  property,  should  have  re-sold  the  estate, 
and  made  a  profit  of  it,  he  will  be  ordered  to  accoimt  for 

*  Ex  parte  Jamet,  3  D.  &  C.  290.         ^  Whichcote  ▼.  Lawrence,  3  Ves. 
^  Ex  parte  mUiams,  1  M.  &  A.     740.    Campbell  v.  fValker,  5  Ves. 

689.  678.  Ex  parte  Hughes,  6  Vea.  617. 

^  Ex  parte  Hamer,  2  Dea.  89.  Ex  parte  Laceff,  ibid.  625.    Litter 

*  Ex  parte  Prater,  4  D.  &  C.  214.  v.  Litter,  ibid.  631.  Ex  parte  TVm. 
Ex  parte*  Ooldney,  3  Dea.  570.  ner.    Ex  parte  Atwood  and  Owen 

^  Ex  parte  Kirby,  4  D.  &  C.  400.  v.  F^ket,  cit.  6  Vea.  630.  Ex  parte 

ReHyslop,  4D.  &C.  809.£xparte  Morgan,    12    Ves.     6.    Ex    parte 

Markt,  2  Dea.   862.  ^  MarthaU,  Badcock,M<mt.hU.23l, 

M.  D.  &  D.  430.  »  Ex  parte  Oryilt,  2  D.  &  C.  290. 

'  £x  parte  Bradttoek,  1  Dea.  691 .  "  Ex  parte  TwviU,  3  D.  &  C.  346. 
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such  profit  to  the  creditors  ;^  and  the  very  circumstance  of 
an  asdisnee  havin?  made  such  a  purchase^  will  be  a  sufficient 
ground  for  removmg  him^  as  well  as  his  co-assignee  who 
permitted  the  purchase.^  If,  however,  in  investi^ting*  a  trans- 
action of  this  description,  it  should  turn  out  that  the  contract 
would  be  beneficial  to  the  bankrupt's  estate, — or  where  the 
Aiture  sale  does  not  produce  more  than  what  the  assignee 
agreed  to  give  fi)r  it,^ — ^he  will:  then  be  held  strictly  to  his 
bargain.  And  if  he  has  laid  out  money  in  improvements, 
the  estate  will  ]>e  ordered  to  be  re-sold,  and  put  up  at  the 
price  given  by  the  assignee,  adding  the  sum  expended  by 
nim  ;  and  if  there  is  no  Didder  beyond  that  amount,  he  wiD 
then  be  held  to  his  purchase.'*  Where  an  assignee,  i^-ithout 
the  authority  of  the  creditors,  bought  in  the  bankrupt's 
estate,  which  was  put  up  to  auction  in  two  lots,  and  upon  a 
re-sale  there  was  a  loss  upon  one  lot,  and  a  gain  upon  the 
other,  though  the  whole  balance  was  in  favour  of  the  bank- 
rupt's estate ; — ^the  assignee  was  held  in  this  case  charffeable 
with  the  whole  of  the  loss  on  the  lot  undersold,  without  oeing 
permitted  even  to  set  off  against  it  the  profit  on  the  other 
lot.^  But  where  notice  was  ffiven  of  a  reserved  bidding  at 
the  sale  by  the  assignee  for  tne  benefit  of  the  creditors,  and 
several  of  the  principal  creditors  present  at  the  sale  sanctioned 
such  reserved  bidding,  and  afterwards  expressed  their  appro- 
bation of  the  conduct  of  the  sale ;  the  assi^ee,  under  these 
circumstances,  was  held  not  liable  for  the  deficiency  between 
the  price  that  was  offered  at  the  sale,  and  the  sum  for  which 
the  property  was  afterwards  actually  sold,* 

In  like  manner,  if  an  assignee,  instead  of  selling  the 
estate,  should  take  a  lease  to  himself,  he  is  held  answerable 
to  the  creditors  for  profit  or  loss.^  And  where  an  assignee 
was  the  landlord  oi  certain  premises,  which  had  been  let 
to  the  bankrupt  from  year  to  year,  and,  without  deter- 
mining the  tenancy  by  any  notice  to  quit,  the  assignee  got 
possession  of  the  nouse,  and  let  it  to  a  new  yearly  tenant, 
receiving  a  bonus  for  such  new  demise, — Lord  Elldon  decided 
that  he  was  not  entitled  to  retain  it,  unless  for  the  benefit  of 
the  creditors  of  the  bankrupt.®  So,  if  an  assignee  purchase 
dividends  of  the  bankrupt's  estate  from  a  creditor,  and  the 
purchase  be  beneficial,  he  is  then  considered  a  trustee  for 

<  Ez  parte  Reynoldi,  5  Ves.  707.        «  Ex  parte  Hewitt,  2  M.  ft  A. 

3  Ibid.    Ex  parte  Alexander,  1     477. 
Dea.  273.  *  Ex  parte  Letrie,  1  G.  ft  J.  69. 

'  Ibid.  Ex  parte  Oore,  3  M.  D.  *  Ex  parte  Buarlon,  1  6.  ft  J.  365. 
ft  D.  77.  7  Ex  parte  Hughea,  6  Ves.  617. 

'  Ex  parte  WfigK  SRoee,  244. 
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the  creditor,  or  the  bankrupt,  according  to  the  cii'cumstances 
of  the  caae.^  And  where  an  assignee  had  purchased  ^oods 
ut  a  sale  under  the  commission,  and  afterwards  became  bank- 
rupt, it  was  ordered,  that  such  of  the  goods  as  remained  in 
specie  should  be  delivered  up,-  and  that  what  he  had  re-sold 
should  be  proved  as  a  debt. 

The  same  disabiUty,  as  to  the  purchase  of  any  part  of 
the  bankrupt's  property,  attaches  likewise  to  the  commis- 
sioners, and  the  soUcitor  to  the  fiat,  who,  by  reason  of  the 
situation  in  which  they  respectively  stand,  are  subject  to  tlie 
same  rule  as  the  assignees  are  bound  by  in  this  respect.^ 

Under  these  circumstances,  however,  the  strictness  of  the 
rule  is  sometimes  relaxed,  upon  an  application  made  pre- 
vious to  the  purchase,  and  with  the  consent  of  the  creditors 
obtained  at  a  meeting  called  for  that  express  pm7)ose.'^  And, 
if  the  property  is  sold  by  auction,  an  assignee  has  there  been 
permitted  to  bid,  on  condition  that  his  solicitor  should  not 
inteifere  with  the  sale;^  and  in  one  case  an  assignee  was 
removed  at  his  own  request,  in  order  that  he  might  bid  at 
tlie  sale.^  In  another  case,  where  (from  the  situation  of  the 
property)  it  was  difficult  to  obtain  a  pm*chaser,  and  the  pro- 
perW  had  been  valued  by  an  indifierent  person,  and  the 
hamrupt  consented  to  tlie  pmrchase, — it  seems,  that  an 
assignee  was  allowed  to  purchase."  But  thougli  the  cre- 
ditors, at  a  meeting  convened  by  advertisement,^  sanction  a 
sale  of  the  bankrupt's  effects  at  a  valuation  to  an  assignee, 
the  court  will  not  order  that  the  assignee  shall  be  allowed  to 
purchase  without  a  reference  to  the  conmiissioner,  to  ascer- 


*  Ex  parte  Laqf,  6  Ves.  625.  far  the  consent  of  such  a  meeting 

*  Ex  parte  Spcng,  I  Rose,  133.  would  be  sufficiently  indicative  of 
'  Owen  y.  FoUiet,  6  Vcs.  639.  the  consent  of  the  creditors,  (and 

note  (bj.     Ex  parte  Jamett  8  Ves.  see  NioM  y.  Adamaon,  3  B.  &  A. 

337.    Ex  parte  Linwood,    £x  parte  225,)  as  few  persons,  in  point  of 

ChurchUl,  cited  ibid.  343.   Ex  parte  fact,  see  the  Gazette^  and  a  meeting 

Bennei,  10  Ves.  381 .  of  creditors  is,  in  point  of  practice, 

*  Ex  parte  Hotigrjon,  1G.&  J.  12.  but  very  thinly  attended.  The 
Ex  parte  Page,  4  Mad.  459.  Ex  power  of  creditors  present  at  such 
parte  Afo/tneujr,  4  D.  &  C.  460.  a  meeting  to  bind  those  who  are 

^  Ex  parte  Morland,  Mont.  &  M.  absent,  has  been  often  indeed  some- 

16,    Anon.  2  Rnss.  350.  what  hastily  presumed ;    and  the 

'  Ex  parte  Perkes,  3  M.  D.  &  D.  6  Geo.  4,  c.  16,  gives  it  only  in 

385.  some  peculiar  cases,  such  as  to  en- 

'  Ex  parte  AfaycA<>Z^,Whitm.B.L.  able  the   assignees    to  compound 

253.      Sed  quaere,  whether  there  with  creditors^submit  to  arbitration, 

moat  not  have  been  also  the  eon-  commence  suits  in  equity,  or  ac* 

sent  of  the  creditors,  as  weU  as  that  cept  a  composition  contract  from 

of  the  bankrupt.  the  bankrupt  or  his  friends. 

'  There  may  be  some  doubt  how 
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tain  whether  the  property  can  be  more  advantageously  dis- 
posed of.*  And  sucn  an  order  has  been  refused,  where  the 
meeting  was  only  attended  by  half  in  value  of  the  creditors.^ 
And  where  an  assignee  thinks  proper  to  purchase  the  bank- 
rupt's property,  without  a  previous  application  to  the  court, 
the  purchase  will  not  be  confirmed,  because  it  has  been  con- 
sented to  at  a  meeting  of  creditors.^  Nor  will  any  order  be 
made  to  allow  an  assignee  to  purchase  any  portion  of  the 
bankrupt's  property,  unless  the  other  assignees,  ns  well  as 
the  bankrupt,  are  served  with  the  petition.* 

By  the  6  Geo.  4,  c.  16,  s.  102,  the  major  part  in  value 
of  the  creditors  present  at  the  choice  of^^  assignees,  might 
direct  how  and  where  the  money  received  out  of  the  bank- 
rupt's estate  should  be  paid  in,  and  remain  until  it  was 
divided.  But  now,  by  1  &  2  Will.  4,  c.  56,  all  securities 
and  monies  are  required  to  be  paid  by  the  official  assignee 
into  the  Bank  of  England;  ana  by  the  general  order  no 
official  assignee*  can  keep  under  his  own  control  more  than 
100/.  belonging  to  any  one  bankrupt's  estate ;  and  as  soon  as 
the  monies  received  by  him  amoimt  to  100/.,  they  must,  until 
deposited  in  the  Bank  of  England,  be  paid  into  the  hands  of 
a  banker.  And  by  6  Geo.  4,  c.  16,  s.  102,  no  money  can  be 
paid  into  the  hands  of  any  of  the  commissioners,  or  of  the 
solicitor  to  the  commission,  or  into  any  banking  house  or 
other  house  of  trade,  in  which  any  such  commissioner, 
assignee,^  or  solicitor'  is  interested. 

'  £x  parte  Serle,  1  G.  &  J.  187.  their  own  purposes.     To  remedy 

^  Ex  parte  Beaumont,  3  D.  &  C.  this  evil  in  some  measure.  Lord 

549.  Loughborough,  by  a  general  order, 

'  Ex  parte  ThxoaUes,  1  M.  &  A.  8th   March,    1794,    durected  that, 

323.  where  the  creditors  had  not  given 

**  Ex  parte  Page,  4  Mad.  459.  directions  where  the  money  was  tP 

*  Nov.  12,  1842.  be  placed,  the  assignees  should  pay 

'  For  want  of  this  restriction,  it  into  the  Bank  of  England,  as 

much  inconvenience  and  loss  was  often   as   it    amounted   to    100/. 

formerly  occasioned  to  the  creditors.  Money,  however,  to  a  lai^e  amount 

See  ex  parte  Baker,  18  Ves.  246.  was  still  often  retained  by  the  as- 

'  This  enactment,  with  the  ex-  signees,  which  occasioned  frequent- 

ception  of  the  prohibition  contained  ly  considerable  losses  to  the  credi- 

in  the  last  part  of  it,  is  conformable  tors ;  and  the  only  means,  which 

to  the  5  Geo.  2,  c.  30,  s.  32,  which  the  court  had,  to  deter  assignees 

contained  a  similar  provision.  But,  from  such  misconduct,  was  to  make 

notwithstanding  the  directions  of  them  pay   interest  for  aU  money 

this  last  mentioned  act,  it  frequently  wilfully   retained   in  their  hands. 

happened  that  large  sums  of  money  £x  parte  Lane,  1  Atk.  90.     Turner 

remained  in  the  hands  of  the  as-  v.  Toumsend,  1  C.  B.  L.  274.  1  Cox, 

signees,  who  delayed  dividing  the  SO.     1  Bro.  384.    Hilliard^t  case, 

same  amongst  the   creditors,  and  1   Ves.  89.     Hankey  v.   Garratt, 

often  made  use  of  the  money  for  3  Bro.  460.     Ex  parte  Edwards, 
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By  the  6  Qeo.  4,  c.  16,  s.  103,  the  commissioner  may 
direct  any  money  to  be  invested  in  the  purchase  of  ex- 
chequer hiilsy  for  the  benefit  of  the  creditors,  and  may  cause 
the  aame  to  be  sold,  when  it  shall  seem  to  him  expedient 
that  the  prooeeds  should  be  again  laid  oat  in  the  purcliase  of 
others  for  the  benefit  of  tiie  ciieditors ;  subject,  however,  in 
all  cases,  to  the  control  of  the  court  of  review. 

Penalty  on  assignee  retaining  money  in  his  Jiands.]  And  by 
6  G.  4,  c.  16, 8. 104,  if  any  assignee  shall  retain  ^  in  his  hands,  or 
employ  for  his  own  lienefit,  or  knowingly  permit  his  co- 
assignee  to  retain  or  employ,  any  sum  to  Sie  amount  of  100/. 
of  the  bankrupt's  effects;  or  shall  neglect  to  invest  money  in 
the  purchase  of  exchequer  bills,  when  directed  as  above- 
mentioned;  he  will  be  liable  to  be  charged  by  .the  com- 
missioner with  interest,  at  the  rate  of  20  per  eent.^  on  all 
such  money  for  the  time  during  which  he  slmll  have  retained 
or  employ^  it,  or  permitted  the  same  to  be  done,  or  during* 
which  he  shall  have  neglected  to  invest  the  money  in  the 
purchase  of  exchequer  bins. 

This  enactment  will  be  construed  strictly  against  the 
assignees,  as  the  act  is  imperative ;  and  great  milchief  in- 
deed would  frequently  ensue  to  the  creditors,  if  assignees 
were  encouraged,  by  any  laxity  of  construction,  to  disregard 
regulations  so  important  to  the  general  interests  of  the 
creditors.  Therefore,  where  an  assignee  kept  346/.  in  hi:^ 
hands  for  about  three  months, — ^though  without  any  evil  in- 
tention being  imputed  to  him,  and  having  in  fact  acted 
meritoriously  in  the  general  matters  of  his  trust, — ^he  was, 
nevertheless,  ordered  by  Lord  Eldon  to  pay  the  penalty  of 
20/.  per  cent.,  from  the  time  when  he  ought  to  have  paid 
the  money  into  the  bankers.^  But  where  assignees  gave 
checks  upon  the  banker  of  the  estate  to  an  agent^  to  enable 
him  to  purchase  exchequer  bills,  pursuant  to  the  commis- 
sioners' order,  for  the  benefit  of  the  estate — and  the  agent 
received  the  money  and  converted  it  to  his  own  use,  but 

6  Ves.  S.    Ex  pute  Tcfumtend,  15         ^  The  former  enactment  in  the 

Ves.  470.    Ex  parte  Baker,  18  Ves.  49  G.  3,  c.  121,  s.  4,  was  if  heshould 

246.    This  iadaced  the  legislature,  wUfnlly  retain,  ftc. 

first  in  the  49  Geo.  3,  c.  121,  s.  4,         *  There  is  some  doubt  whether 

and  now  in  this  act  {ieciUm  104),  to  this  charge  is  to  be  20/.  per  cent. 

inipoae  a  severer  pecuniary  penalty  per  annum,  during  the  whole  period 

upon  the  assignees  for  not  obeying  of  retention,  or   only  one   single 

the  directions  of  the  creditors  or  charge  of  20/.  per  cent,  upon  the 

commissioners,  as  to  the  deposit  and  gross  sum  retained.  Ex  parte  Lowe, 

investment  of  the  money  belonging  1  D.  &  C.  137. 

to  the  bankrupt's  estate.  ^  Ex  parte  Bray,  1  Rose,  144. 
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some  time  tifterwards  replaced  it  at  the  banker's, — ^it  was 
held,  that  the  assignees  were  not,  for  the  acts  of  an  agent  so 
employed,  chargeable  with  the  20  per  cent,  upon  the  amomit 
of  the  monies  misapplied ;  as  this  was  not  a  ivilfi:l  retention 
or  employment  of  tne  money  for  their  own  benefit.^  The 
penalty  of  20  per  cent,  is  to  go  in  augmentation  of  the 
general  estate  of  the  bankrupt,  and  does  not  belong  to  any 
particular  creditors,  as  a  compensation  for  the  loss  they 
nave  suffered  from  the  acts  of  the  assiffnee.^  Nor  has 
the  bankrupt  himself  any  legal  or  equitable  claim  to  the 
penalty,  either  in  respect  of  his  allowance,  or  his  right  to  the 
surplus.^  The  commissioner  cannot  charge  both  assignees 
witn  20  per  cent,  where  only  one  had  the  money,  unless  he 
finds  that  the  other  knowingly  permitted  it.'*  Where  an 
assignee  died  after  the  misap^cation  of  monies  in  his  hands, 
Sir  J.  Leach  thought  that  his  estate  was  liable  to  pay  the 
20  per  cent,  upon  the  fimds  misapplied,  though  the  amount 
of  tliis  penalty  could  not  be  considered  (as  the  amount  of  the 
misapplied  fmids  was)  a  specialty  debt  against  the  deceased 
assignee's  estate;^  but  Lord  Eldon  decided  in  this  case,  that 
the  estate  could  only  be  chai-ged  with  6  per  cent.^  The 
penalty  h  meant  to  apply  to  a  solvent  assignee  onl^,  and  is 
not  intended  to  prejudice  the  general  cremtors  of  a  bank- 
rupt assignee,  against  whom  a  different  penalty  is  imposed 
by  the  lOd^A  section  of  the  statute.  Therefore,  where  the 
^ignee  becomes  bankrupt,  his  co-assignee  will  be  permitted 
to  prove  for  the  amount  of  the  money  so  misemployed,  with 
interest  at  5  per  cent.,  and  not  to  include  in  the  proof  the 
penalty  of  20  per  cent.*  In  order  to  charge  the  aasi^ees  in 
an  action  with  the  20  per  cent,  on  balances  retained,  it  seems 
that  the  commissioner  ought  previously  to  settle  an  account 
-charging  them  with  such  mterest ;  ana,  as  it  is  in  the  nature 
of  a  penalty,  it  must  be  declared  on  specially^  and  is  not 
recoverable  on  the  conunon  count  for  interest.^ 

*  Ex  parte  WUkinaon,  Buck.  197.  ^  £x  parte  Bmham,  2  M.  &  A. 

Quere,  whether,  though  the  word  272.  1  Dea.  26. 

wilful  is  omitted  in  the  6  Geo.  4,  ^  Wadurbarih  v.  PwseU,  Bock, 

c.  16,  K.  104,  the  assignee  would.  495. 

tmder  thete  circumstances,  be  more  ^  Id.  2  G.  &  J.  151. 

liable  to  the  penalty  than  he  was  ?  £z  parte  QoldtmUh,  1  G.  ft  J. 

before.  405. 

3  WaOterbarih  v.  PcweU,  Buck.  ^  Bertsfvrd  ▼.  Bitchy  1  Caning. 

49r'.  N.  P.  378. 

'  Ex  parte  JUwe,  1  Deac.  &  C. 
137.  Mont.  392. 
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Section  IV. 

()f  auditing  the  Accounts  of  the  Assigiuks. 

There  are  various  provisions  in  the  6  Geo.  4,  c.  16,  as  to 
the  keeping  and  the  auditing  of  the  accounts  of  the  assignees. 
Thus,  by  section  101,  they  are  directed  to  keep  an  account 
of  all  property  of  the  baidbupt  received  by  them,  and  all  pay- 
ments made  by  them  on  account  of  the  bankrupt's  estate ; 
which  account  every  creditor,  who  has  proved  a  debt  under 
the  fiat,  may  inspect  at  all  seasonable  times.  And  by  a 
general  order'  of  Lord  Loughborough  the  assignees  under  a 
joint  fiat  are  required  to  keep  distinct  accounts  of  the  joint 
and  separate  estates.  By  section  106,  the  commissioners 
were  directed,  at  the  meeting  for  the  bankrupt's  last  exami- 
nation, to  appoint  a  pubhc  meeting,  not  sooner  than  four 
calendar  months  from  the  issuing  of  the  commission,  nor 
later  than  six  calendar  months  from  the  bankrupt's  last  exa- 
mination, whereof  twenty-one  days'  notice  must  be  given  in 
the  Gazette,  to  audit  the  accounts  of  the  assignees,  who  are 
required  to  deliver  upon  oath  a  true  statement  in  writing  of 
all  money  received  oy  them  respectively,  and  when  ana  on 
what  account,  and  how  the  same  has  been  employed.  The 
accounts,  however,  may  now  (Ijy  the  5  &  0  Vict.  c.  12'2y 
s.  27,)  be  audited  either  at  or  after  the  meeting  for  the  bank- 
rupt's last  examination.  The  commissioner  is  required  by 
the  first-mentioned  statute  to  examine  the  statement  of  the 
assignees,  and  compare  the  receipts  with  the  payments,  and 
ascertain  what  balances  have  been  irom  time  to  time  in  their 
hands,  and  inquire  whether  any  sum  ought  to  be  retained  by 
them.  In  this  inquuy  the  commissioner  may  examine  the 
assignees  upon  oatn,  who  are  to  be  allowed  to  retain  all  such 
money  as  they  shall  have  expended  in  suing  out  tmd  prose- 
cuting the  fiat,  and  other  just  allowances.  The  allowance 
thus  made  by  the  commissioners.  Sir  J.  Leach  thought  ought 
not  to  be  reviewed,  except  in  matter  of  principle.^  But  tnis 
decision  was  overruled  by  Lord  Eldon,  who  held  that  the 
court  had  jurisdiction  to  review  the  quantum  of  the  allowance.** 
And  extra  costs,  incurred  by  the  assignees,  in  conducting 
prosecutions  for  perjury  and  conspiracy,  with  the  sanction  of 
the  creditors,  were  directed  to  be  allowed,  as  coming  fairly 

»  SthMaich,  1794.  =  Ibid.  277. 

"  Ex  parte  Anthony,  2  G.  &  J. 
55. 
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under  the  description  of  "just  allowances."^  The  audit  ac- 
count of  the  assignees  must,  by  the  general  order,^  be  made 
out  in  the  ordinary  form  of  a  debtor  and  creditor  account, 
each  item  being  entered  according'  to  its  date,  and  a  name, 
date,  and  proper  explanation  given  to  such  item.  A  duph- 
cate  of  the  account  must  be  sent  by  the  official  assignee  to 
the  solicitor  two  days  at  least  previous  to  the  day  appointed 
for  the  audit.     But  the  commissioner  may,  if  he  thinks  pro- 

Er,  i*equire  another  account  digested,  under  proper  heads,  to 
annexed  to  the  audit  account. 

At  every  audit  also,  f  by  the  general  order^)  the  debtor  and 
property  book  exhibited  to  the  court  by  the  official  assignee, 
must  be  carefully  examined  and  compared  with  the  debts 
and  profits  collected,  as  stated  in  the  audit  paper;  and  the 
cause  of  any  monies  remaining  uncollected  must  be  ascer- 
tained, and  a  minute  thereof,  made  and  filed  with  the  pro* 
ceedings.  All  persons  appearing  to  be  indebted  to  the  hxck- 
rupt's  estate  are  to  be  fbrtnwith  summoned  and  examined  in 
that  behalf  upon  oath ;  and  the  examination  so  taken  must 
be  filed  with  the  proceedings,  and  such  directions  are  to  be 
given  by  the  court  as  to  iiny  further  proceedings  thereupon 
as  to  the  court  shall  seem  fit.  No  audit  and  dividend  are 
to  be  appointed  tor  the  same  day  except  for  some  special 
cause,  to  be  stated  to  the  court  in  writing  at  the  time  ot  such 
appointment  and  allowed.^  And  by  Lord  Lyndhurst's  gene- 
ral order^  for  regulating  the  conduct  of  official  assignees, 
every  such  assignee  is  required,  before  any  audit,  to  enter 
in  the  debtor  and  pro})erty  book  the  names  of  all  the  debtors 
to  the  bankrupt's  estate,  as  returned  in  his  balance-sheet, 
and  to  state  the  reasons  why  debts  are  not  paid  on  the 
opposite  page,  such  book  to  be  produced  to  the  court  at  e\ery 
audit. 

Although  the  period  of  six  calendar  months  (specified  in 
the  lOOth  section  of  6  Geo.  4,  c.  10,)  from  the  last  examina- 
tion of  the  bankrupt,  may  have  elapsed  without  the  accounts 
of  the  assignees  being  audited,  the  commissioner  has  never- 
theless autliority  to  appoint  a  meeting  for  that  purpose.^ 
And  although  an  audit  meeting  has  closed,  and  the  assignees* 
accounts  are  then  settled,  the  commissioner,  at  any  future 

'  Ex  parte  Strange,  1  Mont.  &  Appendix,    and  3  M.  D.  Jt  D.  Ap- 

M.  31.  pend.  Iviii. 

-  I2tb  Nov.  1842,  rule  16.    See         *  Id.  rule  18. 
post.    Appendix,  and  3  M.  D.  &D.         ^  12th  Nov.  1842,  rule  18,  post. 

Append. Ivii.  Append,  and 3  M. D. &  D.  Append. 

»  12th  Nov.  1842,  rule  17,  post,  p.lxx. 

•  Ex  parte  Ho/yton(«,  1  Dea,  367. 
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meeting,  has  power  to.  examine  the  assignees  as  to  monies 
received  before  and  not  included  in  such  accounts,  and  to  re* 
investigate  those  accounts  generally,  if  need  be,^  but  not, 
where  certain  items  have  been  allowed,  for  the  purpose  of 
disallowing  those  items.^ 

The  commissioner  also  has  no  power  under  the  106th  sec- 
tion to  charge  the  assignees  with  monies  '^  which,  but  for 
their  wilful  default,  they  might  have  received ;"  -but  he  has 
authority  to  inquire  into  the  matter,  and  make  a  report  on 
the  subject  to  the  court  of  review.^  The  assignees  are  not 
entitled  to  be  allowed  in  their  accounts  the  expense  of  a  meet- 
ing of  creditors  to  consider  what  they  should  have  determined 
on  themselves,  nor  the  tavern  expenses  of  the  bidders  at  a 
aale  of  the  bankrupt's  property.^  But  where  law  charges 
were  incurred  by  the  petitioning  creditor  previous  to  the 
conmussion,  and  the  assignees  atterwards  derived  a  benefit 
from  the  proceedings  in  which  they  were  incurred,  it  was 
held  that  they  might  be  allowed  the  assignees,  under  "  just 
allowances."** 

An  assignee,  who  makes  an  affidavit  to  dispense  with  his 
personal  attendance  at  the  audit,  must  pay  the  costs  of  the 
affidavit.*  Where  one  of  these  assignees  went  abroad,  and 
was  not  to  be  heard  of,  and  the  two  others  had  all  the  assets 
in  their  hands,  the  court  ordered  the  audit  to  pass  on  th^ 
oath  of  the  two  J 

The  assignees,  also,  may  (by  6  Geo.  4,  c.  16,  s.  101),  be 
sommoned  by  the  commissioner  at  any  time  to  produce  all 
books  and  documents  relating  to  the  bankruptcy,  and  in  case 
of  their  making  default  in  obeying  the  summons,  their  atten- 
dance may  be  enforced  by.  warrant ;  and  upon  the  refusal  of 
any  assignee  to  produce  them,  the  tommissioner  may  commit 
him  to  prison,  until  he  shall  submit  himself  to  the  commis- 
abner. 

Besides*  the  above  provisions  as  to  the  authority  of  the 
commissioner  over  the  assignees,  the  latter  can  be  compelled 
also  to  account  for  what  they  have  received,  hj  petition y^  but 
not  by  billyh  of  the  bankrupt  or  of  any  of  the  creditors.  But 
a  previous  application  should  be  made  for  this  purpose  to  the 
commissioner,  and  if  he  miscarries  in  his judraient,  or  refuses 
to  act,  the  bankrupt  or  the  creditor  may  then  petition  the 

^  Re  Appi^gmrth,  2    D.    &   C.  *  Ezpute  Htk^leld,  2  Dem.  115. 

101.  «  Ibid. 

'  Ex  parte  BmUiam,  1  Dea.  26.  ^  Bs  parte  Hmtheiiey,  2  Dea.  93. 

*  Ex  parte    feyt,    3  D.  &  C.  *  Per  Lord Eldon,  Buck.  92.    Ex 

633.  parte  Qtimmod,  I  Dea.  394. 

^  Ex  paite  UiAiMUX,  2  Dea.  33.  *  Santon  v.  Davis,  18  Yes.  80. 
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court  to  liave  the  accounts  taken.^  And  when  an  assignee 
is  charged  by  tlie  bankrupt  with  misconduct  in  selling  a  por- 
tion of  the  bankrupt's  property,  and  with  want  of  diligence 
in  recovering  certain  debts,  the  court  of  review  will  refer  it 
to  the  commissioner  to  inquire  into  the  circumstances,  and 
report  thereon  to  the  court^^  Where  a  bankrupt  petitioned 
for  an  inquiry  against  his  assignees  under  a  commission 
which  had.  oeen  issued  seventeen  years  before,  and  there  had 
been  no  transactions  relating  to  the  present  estate  for  fifteen 
years,  the  inquiry  was  refused  as  to  the  personal  estate ;  but 
It  being  swoni  that  one  of  the  assimees  had  been  in  the  re- 
ceipt of  the  rents  and  profits  of  me  real  estate  up  to  the 
period  of  his  death,  which  happened  only  a  few  months 
oefore  presenting  the  petition,  an  inquiry  was  directed  as  to 
the  real  estate  against  the  surviving  assignee.^  And  where  a 
creditor,  after  the  accounts  had  been  passed  by  the  commis- 
sioners, petitioned  for  a  reference  to  the  master,  with  liberty 
to  surcharge  and  falsify,  and  the  court  was  satisfied  that 
there  was  ground  for  allowing  further  inquiry  to  that  extent, 
it  did  not  require  that  a  specific  error  should  be  established.^ 
But  after  there  has  been  a  change  of  assignees,  and  a  long 
period  of  time  has  elapsed,  the  court  will  not  refer  the  ac- 
count of  the  assignees  for  examination,  for  the  purpose  of 
charging  the  new  assignees  with  the  default  of  the  former 
assignees.^  It  has  been  determined,  also,  that  a  creditor 
must  apply  in  the  first  instance  to  the  commissioners,  before 
he  can  present  a  petition  for  an  order  to  inspect  the  accounts, 
and  that  he  is  not  entitled  to  have  copies  of  them,  unless  he 
ofiers  to  pay  for  them.^  But,  under  the  132nd  section  of  the 
6  Geo.  4,  c.  IG,  it  has  been  held  that  the  bankrupt  may  peti* 
tion  for  copies  of  the  accounts,  without  a  previous  application 
to  the  commissioner,  and  that  the  assignees  are  bound  to  fur* 
nish  such  copies,  and  not  merely  aUow  him  to  inspect  the 
accounts.' 

Where  at  the  audit  meeting  the  commissioner  finds  a  cer- 
tain sum  to  be  in  the  hands  of  the  assignees  and  declares  a 
dividend  accordingly^  it  seems  that  each  of  the  assignees  is 
liable  for  the  payment  of  the  dividend,  although  the  principal 
fiind  for  that  purpose  was  in  the  hands  of  only  one  of  the 

*  Ex  parte  Brocktopp,  Buck.  304.         ^  Ex  pnteRicharJs,  4  D. &  C.  183. 
3  Ex  parte  Byrom,  3  M.  D.  Jt  D.         *  Ex  parte  Granger,  Mont.  &  M. 

65.  284.     Ex  parte  Aberdeen,  2  D.&C. 

3  Ex  parte  Newhmue,  1  M.  D.     34. 
&  D.  508.  7  Ex  parte  Bmerton,  2  Dea.  156. 

*  Ex  parte  Totcmend,  2  MoUoyi 
42. 
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aaaigfnees.  If  one  assignee  objects  to  be  so  charged  with 
money  in  the  hands  of  his  co-assignee,  he  should  state  his 
objection  to  the  commissioner  at  the  audit,  and  not  lie  hj 
until  a  petition  is  presented  for  the  payment  of  that 
dividend.^ 


Section  V. 
WJien  Assignees  become  Bankimpt. 

The  bankruptcT  of  an  assignee  does  not  put  an  end  to  the 
trust ;  and  the  money  which  he  has  received,  remaining  un- 
accounted for  by  him,  may  be  proved  under  his  fiat.  The 
proper  person  to  prove  is  the  solvent  co-assignee ;  and  the 
amount  of  the  proof  will  be  the  balance  due  from  the  bank- 
rupt assignee,  with  interest  at  5  per  cent.^  But,  if  a  proof  in 
the  original  bankruptcy  be  not  made  until  after  tlie  bank<* 
ruptcy  of  the  assignee,  the  demand  of  the  creditor  (so  prov- 
ing under  the  original  bankruptcy)  cannot  be  proved  under 
the  fiat  against  the  assignee,  and  consequently  Avill  not  be 
barred^  by  the  assignee's  certificate. 

When  an  assignee  becomes  bankrupt,  his  estate  will  not 
be  entitled  to  any  dividend  on  the  proof  made  by  him  under 
the  estate  of  which  he  was  assignee,  until  full  reimbursement 
is  made  to  that  estate  of  the  money  which  he  had  in  his  hands 
at  the  time  of  his  own  bankruptcy  ;^  for  a  man  ought  not  to 
come  as  a  creditor  upon  an  estate,  of  which  he  is  himself  a 
dMorJ* 

Where  two  of  three  assignees  became  bankrupt,  the  sol- 
vent assignee,  who  had  paid  a  debt  due  from  the  three  to 
the  estate,  was  held  entitled  to  prove  a  third  of  such  debt 
against  each  of  their  estates.  And  if,  in  such  case,  either  of 
the  estates  had  proved  deficient,  it  seems  that  he  would  not 
have  been  restricted  from  proving  a  moiety  of  the  deficiency 
against  the  estate  of  the  other  assignee.® 

By  6  Geo.  4,  c.  16,  s.  105,  if  any  assignee  shall  retain 
in  hw  hands,  or  employ  for  his  own  benefit,  any  sum  to  the 
amount  of  lOOZ.  of  the  bankrupt's  estate,  and  become  bank- 
rupt himself,  being  so  indebted  to  the  estate  of  which  he 
is  assignee,  his  certificate  will  only  have  the  efiect  of  freeing 

*  Ex  parte  Bidley,  .3  M.  D.  &  D.         *  Ex  parte  Bignold,  2  Mad.  470. 
413.  8  Ex  parte  Bebb,    19  Ves.  222. 

'  Waekerbarth  t.  Powell,  Buck.  Ex  parte  Graham,  3  V.  &  B.  138. 
495.    Ex  parte  OoUUmith,  «upra.         2  Rose,  74. 

*  Ex  parte  Stomhouse,  Buck.  531.         *  Ex  parte  Hunter,  Buck.  552. 
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bis  pei-son  from  arrest  and  imprisonment;  but  \m  future 
effects  ^witb  certain  exceptions)  will  remain  liable  for  so 
mucb  of  bis  debts  to  the  estate  of  which  he  was  assignee,  as 
shall  not  be  paid  by  dividends  under  his  fiat,  together  with 
interest  for  the  whole  debt. 

The  penalty  of  20  per  cent,  imposed  by  the  104^/t  section, 
it  has  been  already  ^  observed,  does  not*^  apply  to  the  case 
of  a  bankrupt  assignee;  for  that  would  operate  as  a  pre- 
judice to  his  own  general  creditors,  without  imposing  scarcely 
imy  })enalty  on  himself  for  his  default  The  106th  sectioHj 
thenfore,  pi-ovides  a  severer  penalty,  bv  rendering  his  future 
eflects  liable  to  the  extent  of  his  default,  notwitlistanding 
his  cei'tificiite. 

Where  B.  sent  out  a  power  of  attorney  to  an  agent  in 
America  to  recover  what  money  he  could  from  his  debtor, 
who  had  absconded  tliere,  and  afterwards  sued  out  a  fiat 
against  him,  and  was  chosen  one  of  hia  assignees,  and  the 
agent  in  America,  after  the  issuing  of  the  iiat,  obtained  a 
sum  of  money  from  the  debtor,  and  remitted  it  to  B.  in 
£ngland,  who  subsequently  himself  became  bankrupt;  it  was 
held  that  this  money  was  received  by  B.  in  his  character  of 
assignee,  and  that  he  might,  under  the  6  Geo.  4,  c.  16, 
8.  105,  be  charged  with  the  amount,  toother  with  in- 
terest at  5/.  per  cent,  notwithstanding  he  had  obtained  his 
certificate.* 

By  a  general  order^  of  Lord  Loughborouah,  if  an  assignee 
Ijecome  bankrupt,  he  is  to  be  removed,  and  ceases  to  be  an 
assignee.'*  And  in  tliat  event,  as  well  as  in  case  of  his 
death,  upon  application  made  to  the  commissioner,  and 
signed  by  one  or  more  creditors,  who  have  proved  under  the 
fiat  and  are  entitled  to  vote  in  the  choice  of  assignees,  the 
commissioner  should  cause  notice  to  be  given  in  the  Grozette 
of  the  time  and  place  to  proceed  to  the  choice  of  a  new 
assignee,  instead  of  the  one  oecome  bankrupt,  or  dead.  And, 
as  this  general  order  supersedes  the  necessity  of  a  petition 
for  removal,  such  a  petition,  if  presented,  will  be  dismissed 
with  costs.* 


^  S«e  ante,  360.  *  And    see    ex    parte    Newton, 

3  Ex  inrte  Ralph,  3  M.  D.  &  D.  1  Atk.  96. 

331.  *  Ex  parte  WatU,  I  Rose.  436. 

>  8th  March,  1794.  Ex  parte  Bonsor,  1  M.  D.  &  D.  194. 
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Section  VT. 
Of  the  Removal  of  Assignees, 

By  the  6  Geo.  4,  c.  16,  s.  66,  the  lord  chancellor  was 
empowered,  upon  petition,  to  order  any  conveyance*  or 
assi^ment  of  the  bankrupt's  estate  to  tlie  assignees  to  be 
vacated,  but  no  title  of  any  purchaser  prior  to  such  order 
was  to  be  thereby  aiFected,  and  no  estate  previously  barred 
to  be  thereby  revived.^  And  the  commLssioners,  also,  might 
be  ordered  to  execute  a  new  assignment  of  the  debts  and 
effects  unreceived  and  not  disposed  of,  to  any  other  person 
or  persons  to  be  chosen  by  the  creditors,  whereby  the  debts 
ana  personal  estate  of  the  bankrupt  were  declared  to  be 
thereoy  vested  in  such  new  assignees.  The  commissioners 
were  likewise  directed,  upon  such  removal  and  appointment, 
to  cause  advertisements  giving  notice  thereof  to  be  inserted 
in  the  two  next  London  Gazettes;  and  any  new  conveyance 
was  declared  to  be  valid,  without  any  conveyance  from  the 
former  assignees,  provided  the  order  for  vacating  any  bar- 
gain and  sSe  was  enrolled,  and  any  new  bargain  and  sale 
was  also  enrolled  in  the  same  court  as  the  first. 

By  the  1  &  2  Will.  4,  c.  66,  s.  36,  the  court  of  review  has 
also  power  to  remove  any  assignee ;  which  order  of  removal 
is  final  and  conclusive,  and  not  subject  to  any  review  of  the 
lord  chancellor.  And  where  an  assignee  is  thus  removed, 
and  another  is  appointed  in  his  room,  there  is  now,  under 
the  provisions  of  the  1  A  2  Will.  4,  c.  66,  s.  26,  no  necessity 
for  any  assignment  to  the  new  assignee,  but  all  the  estate 
vested  in  the  removed  assignee  is  declared  to  vest  in  the  new 
assi^ee  by  virtue  of  his  appointment.' 

Tne  power  possessed  by  the  lord  chancellor,  of  removing 
assispiees,  will  always  be  exercised  in  a  case  of  gross  mis- 
conauct,^  or  fraud ;  and  in  all  such  cases  an  assignee  will  be 
ordered  to  pay  the  costs  of  the  petition  for  his  removal,  and 
of  a  new  choice.*    Thus,  if  an  assignee  makes  use  rf,  or 

^  This  wa*  an  cxtenMon  of  the  6    Ves.    451.     Ex   parte  Lemon, 

5  Geo.  2,  c.  30,  8.  31,  under  which  13  Ves.  271. 

statute  there  was  sometimes  a  dif-  >  And  see  in  re  OoodckUd,  Budr. 

Acuity  in  vacating  the  borgam  Mid  322.      Ex  parte   Harris,   3  Mad. 

tale  to  the  assignees  of  the  freehold  473* 

property  of  the  bankrupt;  as  that  »  Ex  parte  Faber,  1  D.  ft  C.  82. 

statute  only  spoke  of  vacating  the  ^  Ex  parte  HaUiiay,  7  Vin.  Ah. 

aMmgKmaU.    See  ex  parte  Carry,  77.     12  Ves.  13. 

Buck.  316.    In  re  Goodchild,  Buck.  *  Ex  parte  Perrfer,  1  M.  D.  fc  D. 

322,  note.     Ex  parte  Bainbndge,  276. 
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trades  with,  the  bankrupt's  property  for  his  own  benefit,' 
connives  at  the  insertion  of  a  fictitious  debt  in  the  bank- 
rupts balance  sheet,^  or  purchases  an  estate  belonging  to  the 
bankrupt,^  he  will  in  each  of  these  cases  be  remoired ;  and 
in  the  last  case,  a  co-assignee,  who  permitted  such  purchase, 
was  also  ordered  to  be  removed.  So,  where  an  assignee 
refuses  to  act,"*  or  is  proved  to  be  insolvent,  or  to  have 
compounded  with  his  creditors ;  or  where  an  account  cannot 
be  conveniently  and  justly  taken  while  he  remains  assi^ee, 
he  will  also,  in  either  of  these  cases,  be  removed;*  and  the 
same,  where  he  sells  his  debt  to  a  creditor,  who  is  adverse  to 
the  fiat.^  In  one  case,  where  an  assignee  was  in  insolvent 
circumstances,  and  there  was  no  blame  attached  to  him,  an 
order  was  made  that  he  should  be  restrained  from  acting  as 
assignee,  and  that  anotlier  person  should  be  appointed  to  act 
in  his  name,  giving  him  a  proper  indenmity.^  And  where 
the  sole  assignee  was  the  managing  clerk  of  a  solicitor  who 
had  bought  an  estate  of  the  bankrupt,  and  had  neglected  to 
complete  the  purchase,  the  court  ordered  him  to  be  removedj^ 
and  that  there  should  be  a  new  choice.^  But  the  mere 
circumstance,  that  an  assignee  has  an  unsettled  account  with 
the  bankrupt,  or  that  his  debt  may  be  disputed  by  the  cre- 
ditors, is  not  a  sufficient  cause  for  his  removal;  unless, 
indeed,  there  is  something  in  the  nature  of  his  interest, 
rendering  it  impossible  to  take  the  account  with  due  impar- 
tiality and  justice.*  An  assignee,  who  becomes  bankrupt, 
we  have  already  seen,  is  removeable  under  the  general  order,** 
which  supersedes  the  necessity  of  a  petition  for  that  pur- 
pose. And  an  assignee  permanently  residing  in  Scotland^ 
or  having  quitted  tms  country,  will  "be  removed  upon  peti- 
tion ;  for  the  court  has  no  hold  over  him,  and  can  reach  him 
by  no  process,*^ — and  in  such  a  case,  service  of  the  petition 
at  his  last  place  of  abode  will  be  deemed  good  service.  ^^ 
And  an  assiffnee  has  been  removed,  to  enable  him  to  bid.  ** 
But  it  was  neld  not  a  valid  ground  for  the  removal  of 
assignees,  that  the  commissioners  improperly  rejected  the 

^  Ex  parte   Tmimsend,    15  Ves.  ?  Ex  parte  Copeland,  3  D.  &  C. 

470.  561. 

'  Ex  parte  Perryer,  1  M.  D.  &  D.  >  Ex  parte  Aihmore,  3  M.  D. 

276.  &D.46]. 

8    Ex   parte   Reynolds,    5    Ves.  •  Ibid. 

707.  »  Ante,  366. 

*  Ex  parte  Kenley,  Buck.  477.  "  Ex  parte  Grey,  13  Ve«.  274. 

'  Ex  parte  Surteet,  12  Ves.  10;  **  Ex  parte  Bonbomu,  3  Mad.  23. 

and  see  ex  parte  De  Tastet,  1  Rose,  Ex  parte  Corry,  Buck.  314. 

324.  ^  Ex  parte  Perket,  8  M.  D.  &  D. 

<  Ex  parte  Stag§ri  2  M.  D.  &  D.  365. 
186. 
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proof  of  a  debt,  that  would  have  turned  the  choice,  unless 
the  rejection  had  been  fraudulent.^ 

Where  trustees  imder  a  trust  deed  issued  a  iiat  aguinst 
the  debtor,  to  prevent  creditors  dissenting  from  the  trust 
deed  from  issuing  an  adverse  fiat,  and  the  trustees  did  not 
further  prosecute  the  fiat  than  by  getting  themselves  ap- 
pointed assignees;  the  court,  on  a  petition  of  the  adverse 
creditors,  ordered  the  trustees  to  be  removed  from  the 
office  of  assignees,  in  order  to  take  the  accounts  against  them 
as  trustees.^ 

The  bankrupt  has,  for  good  cause  assigned  by  him,  a  right 
to  petition  for  the  removal  of  assignees,^  although  his  estate 
may  not  be  expected  to  produce  a  surplus."*  it  has  been 
stated  that  he  cannot  support  such  a  petition,  without  the 
concurrence  of,  at  least,  one  creditor;*  but  where  he  shows 
that  there  wiH  be  a  surplus  of  his  effects,  tliis  does  not  seem 
to  be  necessary .*  If,  however,  it  appears  that  the  bankrupt's 
petition  for  the  removal  of  an  assio^ee  is  got  up  in  collusion 
with  the  other,  and  merely  out  of  a  spirit  of  nostile  oppo- 
sition to  the  assignee  against  whom  it  is  presented,  the 
petition  will  be  dismissed.' 

A  creditor,  though  he  has  not  proved,  may  petition  for 
the  removal  of  an  assiMee ;  but  if  he  do  not,  in  support  of 
his  petition,  make  an  affidavit  of  his  debt,  liis  petition  will  be 
dismissed  with  costs.**  Where  a  creditor  petitions  for  the 
removal  of  an  assignee,  without  alleging  sufficient  grounds 
for  that  purpose  in  his  petition,  but  merely  states  them  on 
affidavit,  his  petition  will  be  dismissed  with  costs.® 

Where  one  of  three  assignees  declines  to  act,  and  a  peti- 
tion is  presented  for  a  new  choice,  the  two  acting  assignees 
should  join  in  the  petition,  or,  if  one  only  presents  it,  it 
should  be  served  upon  the  other  acting  assignee.  ^^ 

Where  an  assignee  petitioned  for  the  removal  of  his  co- 
assisrnee,  on  the  ground  of  misconduct,  which  was  denied  by 
the  latter,  who  recriminated,  a  special  reference  was  directed 

*  £x  parte  Durmt,  Buck.  201.  ^  £x  parte  TouTfijenJ,  Edeo,  B.  L. 
Ex  parte  MUner,  3  D.  &  C.  235.  2d  ed.  222. 

*  Ex  parte  Mendel,  4  D.  &  C.  ••  Kx  parte  y^rcACT-,  2  G.&J.  IfO. 
725.  7  Ex  parte  Oaket,  2  M.  D.  &  D. 

'  Ex   parte  Hedges,  1  G.  &  J.  60. 
158.  note.      Ex    parte    Umgford,         ^  Ex  parte  Bamett,  2  M.  D.  ft  D. 

ibid.    Ex  parte  Jackson,  1  G.  &  J.  692. 
id.  144,  note.    G.  Cooper,  286.  »  Ex  parte  Paramore,  I  Dea.  279. 

*  Ex  parte  Oakes,  2  M.  D.  &  D.        lo  Ex  parte  Harris,  2  D.  ft  C.  4. 
60. 
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to  the  commissioner  to  inquire  into  and  report  the  circum- 
stances of  the  case.^ 

Where  one  of  three  assignees  was  rejected.  Lord  Eldon 
ordered  a  new  choice  altogether,  to  give  the  ci-editors  an 
opportunity  of  choosing  three  again,  if  they  thought  proper.'^ 
And  the  same  course  was  pursued,  where  one  of  several 
assignees  refused  to  act.^  And  wliere  one  of  several  assignees 
is  removed  for  any  cause,  it  seems  that  the  1  &  2  W HI.  4, 
c.  51),  ss.  25,  2C,  requires,  for  the  effectual  vesting  of  the 
bankrupt's  estate,  that  a  new  assignee  should  be  appointed 
in  his  room.^ 

But  in  one  case,  where  one  of  three  assi^ees  re&sed  to 
act,  amd  the  estate  was  small,  and  would  nave  derived  no 
advantage  from  appointing  another  in  his  room,  Sir  J.  Leach 
dispensed  with  a  new  choice.* 

In  all  cases  where  an  assignee  is  removed,  an  action  for 
money  had  and  received  may  be  maintained  against  him  by 
the  remaining  assignee.^  But  it  has  been  held  that  a  mere 
&rder  of  the  lord  chancellor  for  removing  one  of  several 
assignees,  not  followed  up  by  any  re-assignment  or  release 
of  such  assignee  to  the  remaining  assignees,  nor  by  any  new 
assignment  by  the  commissioners,  did  not  operate  to  divest 
the  legal  estate  out  of  such  removed  assignee ;  and  there* 
fore,  in  a  case  of  this  kind,  where  the  remaining  assignees 
(three  in  number)  brought  an  action  of  trover,  ttiough  there 
was  no  plea  in  abatement  by  the  defendant  to  the  whole 
action,  tney  were  held  entitled  to  recover  only  three-fourths 
of  the  property  for  which  the  action  was  brought* 

If,  however,  the  order  for  removal  is  followed  up  by  the 
appointment  of  a  new  assignee,  we  have  seen  that  all  the 
estate  is  vested  in  the  new  assignee  by  virtue  of  his  appoint* 
ment.  And  where  the  assignment  was  vacated,  ana  a  new 
assignee  r^ularly  appointed  in  the  room  of  the  ibimer  ones, 
it  was  held  that  he  might  sue  in  liis  own  name,  without 
noticing  the  fact  of  their  removal,  or  his  own  appointment, 
in  the  declaration, — and  this  though  the  cause  of  action 
at'crued  in  the  time  of  the  former  assignees.^ 

If  tm  assignee  applies  to  be  removed  upon  his  own  peti- 
-  '  ' 

1  £x  parte  Oulton,  3  M.  D.  &  D.         ^  Ex  parte  Kertley,  Buck.  477. 
336.  ^  SmUk  Y,  Jameion,  Pebke,  213. 

3  Ex  parte  Shaw,  1  6  &  J.  155.  1  Esp.  114. 

3  Ex  parte  Steel,  1  D.  &  C.  488.  '  Bhxam  t.  Hubbard,   5   East, 

<  Ex  parte  RoU$,  1  Dea.  618.  Ex  407. 
parte  DanieU,  3  M.  D.  &  D.  612.         "  AUdrith  ▼.  Kettridge,  8  Moor«, 

Bat  see  ex  parte  Perket,  3  M.  D.  &  372. 
D.  385. 
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tion,  it  seems  that  lie  should  make  an  affidavit,  that  he  does 
not  apply  under  an  apprehension  that  any  appUcation  will 
be  made  against  liim  uy  another  person  for  that  purpose.^ 
And  where  an  assignee,  who  has  been  guilty  of  misconduct, 
apphes  to  he  discha^ed  on  payment  of  costs,  the  court  will 
direct  that  the  order  shall  be  without  prejudice  to  any  ftiture 
appHcation  against  him.^  Whenever  an  assignee  wishes  to 
retire,  he  will  be  required  to  pay  the  costs  of  a  meeting  for 
a  new  choice,  and  of  his  application  to  retire,*  as  well  as  to 
*ive  security*  to  indemnify  the  estate  against  any  costs  of 
egal  proceedings  already  commenced,  and  not  continued  by 
the  new  assignee,  unless  such  costs  were  properly  incurred. 
He  must,  also,  permit  the  new  assignee  to  u^(e  his  name  in 
any  IcctI  proceedings  already  commenced,  upon  being  in- 
demnihed  by  the  new  assignee.^  Where  there  is  only  one 
assignee  surviving,  and  he  is  desirous  of  being  removed  on 
the  groimd  of  infirmity,  the  proper  course  is  to  procure  a 
new  choice  in  the  room  c^  those  who  are  dead,  and  then  to 
apply  that  he  may  be  removed.*  Where  an  assignee  is 
removed  fer  the  convenience  of  the  estate,  as  in  case  of 
infirmly,  he  does  not  pay  the  costs  occasioned  by  his 
removal,  as  he  does  when  removed  '  for  his  own  convenience, 
and  he  is  entitled  to  be  reimbursed  out  of  any  fimd,  before 
it  is  transferred  to  the  new  assignee.®  Nor  is  he  liable  tx)  the 
petitioning  creditor  for  his  bill  of  costs  afl  taxed  by  the  com- 
missioner, unless  there  is  a  charge  of  collusion  lietween  him 
and  the  new  assignee.* 

A  new  assignee,  who  continues  by  suggestion  on  the 
record  a  suit  commenced  by  his  predecessor,  may,  under  the 
6  Geo.  4,  c.  16,  s.  ^7,  recover  a  penalty,  as  well  as  his 
prwlecessor.** 

*  Ex  parte  Btkrardt,  6  Ves.  3.  In  re  Roberta,  ibid.  465.    3  Mad. 

2  Ex  parte  Angle,  4  D.  It  C.  273.  ' 

1)8.  «  Ex  parte  Aa/ip,  ID.&C.461. 

'  Ex  parte  WaU$,    1   D.  &  C.  ^  Anon.  5  Mad.  76.     Ex  p«cte 

322.  Perket,  3  M.  D.  &  M.  385. 

^  The  commissioners    have  no  ^  Ex  parte  Jamest   1   D.  &  C. 

anthoffitj,  it  seems*  to  take  such  272. 

security.  >  In  re  Qiheom,  1  6.  Ifc  J.  303. 

^  Ex  parte  Tkorley,  Bock.  231.  ^  Boies  v.  Stur^eu,  7  Bing.  585. 
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Section  VII. 
Of  the  Official  Assignee, 

By  the  1  &  2  Will.  4,  c.  OC,  s.  22,  the  lord  chancellor  wa.^ 
authorised  to  appoint  u  number  of  persons,  not  exceeding 
thirty,  being  merchants,  brokers,  or  accountants,  or  persons 
who  were  or  had  been  engaged  in  trade  in  London  oV  West- 
minster, to  act  as  official  assignees,  one  of  whom  is  directed 
to  be  an  assignee  of  each  bankrupt's  estate,  together  with 
the  assignees  chosen  by  the  creditors.  And  by  the  5  &  C 
Vict.  c.  122,  s.  48,  the  lord  chancellor  has  the  same  power  to 
appoint  an  equal  nimiber  of  official  assignees  in  all  bank- 
ruptcies prosecuted  in  this  countrj-,  who  (by  ss.  49,  50,  51,) 
are  given  the  same  powers  and  subject  to  the  same  duties  a» 
those  imposed  by  1  &  2  Will.  4,  c.  5G,  which  directs  that 
they  shall  give  such  security,  and  be  subject  to  such  rules, 
and,  act  in  such  manner  as  the  judges  of  the  court  of  review, 

*  with  the  consent  of  the  lord  chancellor,  shidl  from  time  to 
time  direct.  All  the  personal  estate  and  effects,  and  the 
rents  and  profits  of  the  real  estate,  and  the  proceeds  of  sale 
of  all  the  real  and  personal  estate  of  the  bankrupt,  are  to  be 
received  by  the  official  assignee  alone,  except  where  it  isi 
otherwise  ordered  by  the  court  of  bankruptcy,  or  any  judge 
or  commissioner  thereof.  All  stock,  monies,  exchequer  bills, 
and  other  public  securities,  and  all  bills,  notes,  and  other 
negotiable  instruments,  must  be  transferred  and  delivered  by 
each  official  assignee  into  the  Bank  of  England,  to  the  credit 
of  the  accountant  in  bankruptcy  (by  5  &  6  Will.  4,  c.  29,. 
8. 4),  to  be  subject  to  such  order  as  tlie  lord  chancellor,  or 
the  court  of  review,  or  any  judge  of  the  court  of  bankruptcy, 
if  authorised  by  any  general  order  of  such  court,  shall 
direct.     And  if  any  such  assignee  shall  neglect  to  make 

^  such  transfer,  delivery,  or  payment,  he  Ls  Hable  to  be  chained 
in  the  same  manner  as  is  provided  by  the  6  Geo.  4,  c.  16, 
8.  104,  in  cases  of  neglect  by  assignees  to  invest  money  in 
the  purchase  of  exchequer  bills.*  The  above  provision  as  to- 
the  transfer  of  all  securities  into  the  Bank  or  England  was 
on  one  occasion  dispensed  with,  on  the  petition  of  all  the 
assignees,  as  to  certain  securities  whicn  could  not  con- 
veniently be  made  available,  unless  they  remained  in  the 
hands  of  the  official  assignee.^     Until  assignees  are  chosen 

1  See  ante,  p.  359.  -  Ex  parte  BamewaU,  1  M.  D.  ft  D.  537. 
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by  the  creditors^  the  official  assi^ee  is  authorised  to  act 
as  the  sole  assi^ee  of  the  bankrupt's  estate ;  but  he  has  no 
power  to  intertere  in  the  appointment  or  removal  of  the 
solicitor,  or  in  directing  the  time  and  manner  of  eftectinp^ 
any  sale  of  the  bankrupt's  estate.^ 

TB y  s.  24,  in  case  of  any  vacancy  occurring  in  the  number 
of  omcial  assignees,  the  lord  chancellor  may  appoint  some 
other  person ;  and  in  case  of  any  death  or  removal,  the  court 
of  bankruptcy  may  appoint  one  of  the  other  official  assignees 
to  act  in'tne  bankruptcy  in  his  stead. 

By  the  rules  and  orders  in  bankruptcy  made  by  tlie  court 
of  review,  and  approved  by  the  lord  chancellor,  in  pursuance 
of  the  provisions  of  the  1  &  2  Will.  4,  c.  66,  tne  official 
assignees  in  London  were  directed  to  be  divided  equally 
among  the  six  London  commissioners,^  each  commissioner 
having  power  to  appoint  his  class  of  assignees  to  act  hi 
rotation  under  the  several  bankruptcies  prosecuted  before 
him;  such  rotation  to  be  settled  by  ballot.  No  official 
assignee  can,  either  directly  or  indirectly,  carry  on  any  trade 
or  business,  or  hold  any  other  office  or  employment.  Every 
one  must  find  sureties  to  the  extent  of  6,000Z.,  imd  witii 
them  execute  a  joint  and  several  bond  to  the  two  registrars 
in  that  amount ;  and  in  case  of  the  death  or  insolvency  of 
either  of  the  sureties,  each  official  *  assignee  must,  on  pain 
of  dismissal,  give  immediate  notice  in  writing  to  the  chief 
registrar.  The  above  regulations,  by  a  general  order  of 
Lord  Lyndhurst  of  the  12th  Nov.  1842,  apply  also  to  official 
assignees  in  country  bankruptcies ;  and  by  rule  5  of  such 
order,  every  official  assignee  must  on  the  1st  of  January  in 
every  year,  or  withm  one  week  afterwards,  file  a  declaration 
in  writing  with  the  chief  registrar  of  the  court  of  bankruptcy 
that  his  sureties  are  alive  and  solvent,  and  state  any  change 
of  residence  of  either  of  them.  When  any  person  is  ap- 
pointed an  official  assienee  in  London,  it  is  directed  by  a 
general  order ^  r2l8t  of  July,  1835),  that,  upon  filing  hi* 
appointment  ana  lodging  his  securities  Ti-ith  the  chief  regis- 
trar, he  shall  be  forthwith  attached  to  the  list  of  one  of  the 
commissioners  having  the  smallest  number  of  official  assignee* 
on  their  lists;  and  where  the  number  upon  several  lists  shall 
be  equally  small,  he  is  to  be  allotted  by  the  chief  registrar 

^  See  1  &  2  W.  4,  c.  56,  s.  23.  bankruptcy-,  xvii.  et  seq.     1  Dea.. 

*  See  general  rules  and  orders  of  &  C.  App.  xxvi. ;   and  see  post, 

the  12th  January,  1832,  for  regu-  vol.  2,  Appendix, 
lating  the  practice  of  the  court  of         ^  1  Deac.  692, 
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to  one  of  tiienr  by  baUot,  except  where  it  is  otherwise 
spedally  ordered  by  die  court  of  review.  Each  official 
assignee  is  required  to  follow  the  instniotions  of  the  conunis- 
sioner  under  whom  he  acts^  subject  to  such  directions  as  shall 
from  time  to  time  be  prescribed  by  the  court  of  review, 

MemufieratiorL]  By  the  5  <&  6  Vict.  c.  122,  p.  61,  the 
oflieial  assignees,  whether  appointed  for  town  or  eountiy 
bankruptcies,  are  to  be  paid  out  of  the  banknuptf  s  estate  such 
sum  as  to  the  court  named  in  and  acting  under  the  fiat  may 
seem  just  and  reasonable,  having  regara  to  the  amount  -of 
the  bankrupt's  property,  and  the  nature  of  the  duties  to  be 
performed  by  tne  assignee,  subject  to  such  orders  as  may 
^m  time  to  time  be  made  by  the  lord  chanceUor. 

By  the  general  rules  and  orders  of  the  12th  January, 
1882,  before  referred  to,  the  conunissioners  were  recom- 
mended to  allow  the  official  assignees  1  per  cent,  cm  the 
monies  they  respectively  receive,  and  1^  per  cent,  more  on 
the  monies  actually  divided,  subject,  nevertheless,  to  be 
increased  or  diminished  in  any  case  under  special  circum- 
stances, to  be  referred  to  the  court  of  review. 

Before  the  passing  of  the  5  <&  6  Vict,  c  122,  s.  6,  which 
appears  to  take  away  all  control  of  the  court  of  review  over 
the  remuneration  of  the  official  assignees,  and  to  transfer  the 
jurisdiction  in  this  respect  to  the  lord  chancellor,  it  was 
determined,  that  although  the  court  of  review  would  enter- 
tain a  petition  against  the  allowance  made  to  an  official 
assignee  by  the  commissioner,  it  would  not  review  the  deci- 
sion of  the  commissioner  as  to  the  qtumtum  of  the  allowance, 
unless  he  had  proceeded  on  any  erroneous  principle;^  and 
that  an  official  assignee  was  not  entitled  to  any  cammistum 
on  the  amount  of  tne  proceeds  of  the  sale  of  the  bankrupt's 
mortgaged  property,  whidi  are  paid  over  by  the  purchaser  to 
the  mortgagee,  and  which  are  not  sufficient  to  satisfy  the 
debt  due  on  the  mortgage.' 

LiabUity.]  No  official  assignee  (by  5  d  6  Vict  c  122, 
s.  54,)  is  to  be  deemed  personally  responsible  or  liable  for 
any  act  done  by  him,  or  by  his  order  or  authority,  in  the 
execution  of  his  duty,  by  reason  of  the  petitioning  creditor's 
debt,  trading,  or  act  of  bankruptcy,  being  insufficient  to 
support  the  affidavit. 

1  Ex  parte  Tiptodiff,  3  D.  fc  C.         >  Ex  ptrtc  WHmn^  3  Da.  646. 
^70. 
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Ad  to  the  tluty  of  the  official  assignee,  with  respect  to  the 
auditing  of  his  accounts,  and  the  payment  of  diTidends,  see 
ante,  "  Audit,"  and  post,  "  Dividenct'^ 

By  the  general  order  ^  of  Lord  Lyndhurst,  made  (Nov.  12, 
1842,)  in  pursuance  of  the  5  &  6  Vict.  c.  122,  there  are 
various  other  duties  required  of  the  official  assignee.  He 
must  ent^  in  a  hook,  called  ''  The  register  estate  book,"  the 
names  of  the  bankrupts  in  the  commiasians  and  iials  to 
which  he  is  appointed  ;^  and  keep  various  other  books,  par* 
ticularly  specined,  relating  to  the  property  of  the  bankrupt. 
He  must  next  sort  and  number  the  bankrupt's  books,  papera, 
and  writings,  and  ^  a  list  of  them  with  the  proceedii^s, 
and  deliver  to  the  bankrupt  a  written  notice  or  letter  in  me 
form^  specified  in  the  schedule  to  the  order,  requiring  him  to 
make  out  a  list  of  his  debts,  credits,  t&c  He  must  direct 
every  debt  owing  to  the  bankrupt  which  exceeds  500/.,^  and 
uU  monies  in  the  hands  of  the  croditor^s  assignees,  to  be  paid 
into  the  Bank  of  England  to  the  credit  of  tne  accountant  in 
bankruptcy.  He  is  prohibited  from  keeping  under  his  con- 
trol upon  any  one  estate  more  than  100/.,  or  in  the  aggregate 
of  monies  of  bankrupts'  estates  more  than  1,0002.^ 

When  he  pays  any  money  into  the  Bank  of  England,  he 
roust  state  in  writing,  deUvered  therewith  to  the  cashier  of 
the  bank,  in  the  form  specified  in  the  schedule  to  the  general 
order,  the  date  and  amount  of  the  payment,  the  name  of  the 
official  assignee  making  it,  the  name  and  description  of  the 
bankrupt,  and  that  it  is  to  be  placed  to  the  credit  of  the 
accountant  in  bankruptcy.  He  must  also  take  a  receipt 
from  the  cashier  of  the  Mmk,  and  on  the  same  day  transmit 
it  to  the  office  of  the  accountant  in  bankruptcy,  who  is  to 
give  a  proper  voucher  for  such  receipt,  sucn  voucher  to  be 
produced  when  called  for  by  the  court^  All  monies,  not 
paid  into  the  Bank  of  England,  must,  as  soon  as  they  amount 
to  100/.,^  be  paid  by  him  into  the  hands  of  a  banker,  with 
whom  he  is  to  keep  an  account  as  official  assiffnee.  Before 
an}"  audit,  he  must  enter  in  the  book,  caUed  the  debtor  and 
profits  book,  the  monies  of  all  the  debtors  to  the  bankrupts 
estate,  as  returned  in  his  balance  sheet,  and  state  the  reasons 
why  debts  are  not  paid  on  the  opposite  page ;  such  book  to 

'  See  3  Mont.  Doic.  &  D.  Ap-         *  Rule  fx, 
pendix,  Ixvi.  *  Rule  xiii. 

'  Rules   vi.,  vii.,  and  viii.     See         •  General  order  of  Lord  Lynd* 

post,  Tol.  2,  Appendix.  hortt,  12th  Not.  1842,  Rule  xiv. 

3  See  3  Mont.  Detc.  &  D.    Ap-         '  Rule  xt. 
pendix,  IxxvU. 
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be  produced  to  the  court  at  every  audit.^  He  must  depomt 
in  the  Bank  of  England^^to  the  credit  of  the  accountant  in 
bankruptcy,  all  bi&s,  notes,  and  other  negotiable  instru- 
ments/except  unaccepted  bills  of  exchequer,  as  soon  as  he 
shall  receive  the  same,  and  all  unaccepted  biUs  as  soon  as 
they  are  accepted,  or  dishonoured,  and  must  at  the  same  time 
leave  with  the  cashier  of  the  bank  a  proper  statement  in 
writing'  of  the  particulars  of  all  the  instruments  so  deposited. 
When  any  bill  or  note  shall  be  dishonoured,  the  official 
assignee  must  forthwith  eive  such  notice  thereof  as  is  by 
law  required  from  the  holuer  of  such  bill.  He  must  once  in 
every  quarter^  of  a  year  deliver  to  the  court  to  which  he 
shall  be  attached,  an  account  made  up  to  the  last  day  of  the 
preceding  montib,  together  with  his  cash  book  and  oanker*s 
pass-book,  duly  balanced,  and  any  other  books  that  the  com* 
missioners  may  require;  and  such  account  must  show  the 
balances  placed  to  the  credit  of  the  accountant  in  bank- 
ruptcy, and  of  every  estate  under  the  chaive  of  the  official 
assignee,  in  the  booKs  kept  in  the  office  of  the  accountant  in 
bankruptcy ;  and  such  account  must  also  show  the  balances 
of  ever}^  bankrupt's  estate  then  under  the  control  of  the  official 
assignee. 

And  by  rule  33  of  the  above  general  order,  if  the  official 
assignee  shall  keep  under  his  control  more  than  100/.  of 
money  belonging  to  any  one  estate,  or  more  than  1,000/.  in 
the  aggregate  of  monies  belonging  to  bankrupt's  estates,  for 
more  than  one  week,  he  is  to  oe  charged  in  his  account  by 
the  commissioners  with  such  sum  as  shsul  be  equal  to  interest 
at  the  rote  of  20/.  per  cent,  on  the  excess,  for  such  time  as 
such  money  shall  be  under  his  control  beyond  that  period. 
And,  unless  the  money  has  been  kept  from  proper  causes,  he 
is  to  be  dismissed  from  his  office,  upon  the  report  of  the 
commissioner,  or  upon  petition  to  the  lord  chancellor  by  the 
creditor  s  assignees,  or  by  any  creditor,  and  will  be  liable  to 
the  costs  and  expenses,  and  have  no  claim  to  remuneration. 

By  5  &  6  Vict.  c.  122,  s.  92,  every  official  assignee  is^ 
required,  on  or  before  the  1st  of  March  in  every  year,  if 

Sarliament  be  then  sitting,  and  if  not,  then  within  murteen 
ays  from  the  commencement  of  the  then  next  session  of 
parliament,  to  lay  before  parliament  a  return  showing  the 
total  amount  of  hLs  receipts  and  payments  during  the  year 
preceding,  and  up  to  the  31st  of  December  in  that  year,  upon 


*  Id.    Rule  xviii.  *  Rule  ixix. 

>  Rule  xiz. 
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every  estate  under  lu3  charge,  and  also  the  balances  app^ir- 
in^  by  Im  books  to  be  then  in  the  Bank  of  England  standing 
to  the  credit  of  the  accountant  in  bankruptcy;  and  of  every 
such  estate,  and  also  the  balances  of  every  such  estate  then 
in  the  hands  or  under  the  power  or  control  of  such  official 
assignee,  and  also  the  several  sums  allowed  to  him  for 
remuneration,  and  for  petty  expenses,  under  every  estate, 
which  return  must  be  cert&ed  by  the  court  to  w^hich  such 
official  assignee  shall  be  attached ;  and  is  also  to  be  subject 
to  such  further  regulations  as  the  lord  chancellor  may  think 
fit  to  make.  The  official  assignee,  being  merely  a  ministerial 
officer,  it  seems,  cannot  resist  the  payment  of  a  dividend.^ 

Where  an  official  assignee  has  no  funds  in  hand,  he  cannot 
be  compelled  to  join  in  a  suit  in  equity  with  the  other 
assignees,  without  being  indemnified  as  to  the  costs;  and 
upon  the  same  principle,  where  the  creditors'  assi^ees  had 
contracted  to  sell  all  the  bankrupt's  effects,  and  the  official 
assignee  was  not  a  party  to  the  contract,  the  court  would  not 
compel  him  to  execute  a  deed  containing  a  covenant  to  sue 
for  the  recovery  of  the  debts,  without  a  previous  reference 
to  the  registrar,  to  settle  the  form  of  the  deed,  and  what 
indemnity  he  was  entitled  to.^  If,  however,  an  official 
assignee  improperly  refuse  to  join  in  any  suit,  he  may  be 
made  a  defendant,  and  then  incur  the  risk  of  having  to  pay 
his  own  costs.^ 

Where  an  official  assignee  applied  to  be  indemnifie<l  by 
the  creditor's  assignee  from  the  costs  of  a  pending  action,  iu 
which  his  name  had  been  joined  as  a  co-plaintifP,  without  his 
consent,  the  court  of  review  offered  him  a  reference  to  the 
commissioner  to  inquire  whether  the  action  was  for  the 
benefit  of  the  estate,  but  this  being  declined  by  him,  ordered 
the  petition  to  stand  over  till  the  result  of  the  action  was 
known,  and  it  appearing  afterwards  that  a  verdict  was 
obtained  against  the  assignees,  and  that  the  creditors' 
assignee  had  offered  his  personal  indemnity  long  before  the 
petition  was  presented,  the  court,  upon  the  renewal  of  that 
undertaking,  dismissed  the  petition  with  costs.^ 

And  where  a  bankrupt  had  been  guilty  of  a  breach  of 
trust,  and  the  official  assignee  was  made,  with  the  other 
assi^ees,  a  party  to  a  suit  by  the  cestuique  trtisU,  it  wos 
held  that  he  was  not  entitled  to  his  costs  out  of  the  fund, 
although  the  bankrupt's  estate  was  exhausted ;  for  the  bank* 

'  Ex  ptrte  Alexander,  Mont.  503.  ^  £x  parte  Evcom,  3  D.  &  C.  470. 
1  Deac.  &  C.  513.  *  Ex  parte  Turqaicmd,  3  M.  D. 

3  Ex  parte  Fow^,  2  Dea.  240.         &  D.  475. 
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rupty  if  solvent;  would  haye  had  all  the  costs  to  paj^  and  the 
asognees  might  have  made  a  reservation  out  of  the  hankmpt^s 
assets  to  meet  the  costs.^ 

Where  an  official  assignee  is  made  a  defendant  to  a  fore- 
closure sttit^  as  represeuting  die  interest  of  a  mesne  incum- 
brancer, he  is  not  entitled  to  his  costs  though  he  disdaira 
absolutely.^  And  if  he  be  included  in  an  orcfer  ibr  payment 
of  costs,  the  order  may  be  enforced  against  him  akme.^ 

An  dicial  assignee  ought  not,  except  under  verf  peculiar 
circumstances,  to  present  a  petition  to  the  court  in  his  own 
name;^  and  the  court  will  not  sanction  an  application  by 
him  to  reduce  a  proof,  unless  it  is  made  by  desire  of  tlie 
creditors,  or  by  the  directioin  of  the  commissioner.  If  he 
appears  separately  on  the  hearing^  of  a  petition,  without 
any  necessity  for  so  doing,  he  will  be  ordered  to  pay  his 
own  costs.^ 

But  an  official  ass^ee  may  file  a  bill  against  the  perscmal 
representatives  of  a  deceased  assise,  tw  an  account  of 
unclaimed  dividends  possessed  by  the  deceased  assignee/ 

An  action  for  money  had  smd  received  lies  against  an 
official  assignee  to  recover  money  received  by  him  while 
acting  under  a  void  fiat,  and  not  paid  into  the  Bank  of 
England,  as  directed  by  the  1  &  2  Will.  4,  c  56,  s.  22.< 
And  where  an  official  assignee  made  de&uH  in  not  account- 
ing for  monies  received,  uie  court  permitted  the  creditors^ 
assignees  to  use  the  names  of  die  chief  n^istrars,  in  suing 
the  sureties  upon  the  bond.'  The  official  assignee  is  not 
within  the  protection  of  the  6  Geo.  4,  c.  16,  s.  44,  and 
therefore  is  not  entitled  to  notice  of  action  ^aJ  the  banknrot 
for  seiaing  his  goods  under  the  fiat.^^  And  he  is  liable  to  toe 
costs  of  defendmg  an  action  brought  against  him  and  the 
creditors'  assignee,  if  he  joined  in  retaining  the  attorney.^  ^ 

Where  an  official  asragnee  resigns  his  office,  he  stiould 
apply  to  the  court  of  review  for  an  order  that  he  may  be 
formally  dischai^ned  and  released  from  his  duties  under  the 


>  Wmnn  V.   iVinm,    2    Beav.  7  GfMM  t.  We^im^  3  M.  a  A. 

472.  414.    3  If  yL  &  Cr.  3S5. 

2  Clarke   t.    WHmot,  1  PhUlips,  «  Munk  ▼.  Clarke^  3  Moore  &  S. 
276,  reverting  S.  C.  1  Young  &  C.  463. 

•Chan.  Ca.  53.    Cath  ▼.  Bafesfcer,  •  Ex    pate   TVptaii,     1     ]>hu 

1  Hare  310.  192. 

3  Ex  paite  Murray,  1  M.  &  A.  »  Knight  v.  Turquand,  2  Mees, 
476.  &W.  101. 

*  Aaeo.  1  Dca.  106.  ^  Sydney  v.  B€kker,  2  Mood. 

»  Ex  parte  Gr99mM,  2  Dea.  265.  &  R.  324. 
<  Ex  parte  Hendrie,  2  Dea.  76. 
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several  fiats,  as  specified  in  a  certificate  of  the  coministiioner 
to  whose  court  he  may  be  attached ;  which  order  the  court 
will  make,  upon  his  undertaking  to  pass  his  accounts  from 
time  to  time,  as  the  several  estates  ia  the  different  bank- 
ruptcies shall  be  respectively  wound  up.^  An  official 
assignee,  however,  is  not  entitled,  upon  his  resignation  or 
removal,  to  retain  the  papers  belonging  to  the  bankrupt's 
estate  in  his  hands  until  he  is  remunerated  for  his  services 
under  the  fiat ;  and  if  he  refuses  to  hand  them  over  to  his 
successor,  he  will  be  ordered  to  deliver  them  up,  with  costs.^ 

And  where  an  officiid  assignee,  after  liis  removal,  neglected 
to  pay  over  a  sum  of  money  which  he  had  received  under 
the  fiat,  he  was  ordered  to  pay  it  forthwith,  together  with 
interest  at  the  rate  of  20Z.  per  cent,  for  the  time  of  his 
Intention  of  the  money  .^ 

By  the  5  &  G  Vict.  c.  122,  s.  53,  the  court  acting  in  the 
prosecution  of  any  fiat  issued  before  the  commencement  of 
that  act,  may  appoint  one  of  the  official  assignees  to  act 
with  the  existing  assignees  under  such  fiat,  and  direct  the 
latter  to  pay  and  dehver  over  to  such  official  assignee  all 
monies,  books,  papers,  and  effects  whatsoever  in  their  posses- 
sion or  custody,  as  such  assignees,  save  where  it  shall  be 
otherwise  directed  by  the  lord  chancellor.  The  appoint- 
ment of  an  official  assignee  under  this  section  is  a  matter 
peculiarly  within  the  discretion  of  tiie  commissioner,  with 
which  the  lord  cliancellor  will  not  mterfere,  unless  under 
very  strong  circumstances,  and  such  interference  was  refused, 
although  an  estate  had  been  nearly  wound  up,  and  all  that 
Temained  to  be  sot  in  consisted  of  the  damages  recovered  in 
an  action  by  tne  creditors'  assignees,  who  had  expended 
large  sums  out  of  pocket  in  the  prosecution  of  the  action.^ 

*  Ex  parte  GoULtmid,  3  Dea.  309.  ^  Ex  parte  Turner,  2  M.  D.  &  D. 

2   Ex  parte   Omkam,  2  M.  D.     4S1. 
&  D.  290.  *  Ex  parte  Bouker,  3  M.  D.  &  D. 

324. 


CHAPTER  XL 

OP   THE   bankrupt's   PROPERTY   THAT   PASSES   TO 
THE   ASSIOKEES. 


PART   I. 

Sect.  1.  Of  Freehold  Property  gefieralJy,  and  the  Mode  of 
Conveyaiiee. 

2.  Of  Copjliold^. 

3.  Of  Moi'tgnges. 

4.  Of  Offices. 

5.  Of  Advoivsons, 

6.  Of  Reversions  and  Beniaindtrs. 

7.  OfParvers, 

8.  Of  a  Possibility. 

9.  Of  a  voluntary  Conveyance. 

10.  Of  an  executory  or  beneficial  Contract. 

11.  Of  the  Estate  of  the  Wife,  and  Property  settled 

on  the  Iflfe'and  Children. 


Having  considered  generally  in  the  preceding  chapter  the 
nature  of  the  interest  taken  By  the  assignees  of  the  bank- 
rupt, it  is  proposed  in  the  present  one  to  specify  more  par- 
ticularly the  effect  and  operation  of  the  bankruptcy,  as  it 
regards  the  various  species  of  the  bankrupt's  propertj',  divid- 
ing the  subject  into  two  parts :  viz., 

1.  As  it  affects  the  Bankrupt's  Real  Estate. 

2.  As  it  affects  the  Personal  Estate. 

The  real  estate  may  be  treated  of  more  conveniently  under 
the  foregoing  heads. 
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Section   I. 

Of  Freehold  Property  generally ,  and  tJm  Mode  of 
Conveyanfie. 

By  the  6  Geo.  4,  c.  16,  s*  64;^  the  commusioners  were 
directed;  by  deed  indented  and  enrolled  in  any  court  of  re- 
<;ord;  to  convey  to  the  assigneesi  for  the  beneht  of  the  cre- 
ditors, all  the  bankrupt's  real  estate  in  England,  Scotland,^ 
or  elsewhere  ia  the  British  dominions.  But  it  was  held, 
that  under  this  section,  the  commissioners  had  no  power  to 
convey  estates  of  which  the  bankrupt  was  seised  as  a  bare 
trustee.^  And  where  lands  had  been  oargained  and  sold  by 
a  bankrupt  before  his  bankruptcy ^  although  the  enrolment  of 
the  bargain  and  sale  did  not  take  place  until  ai%er  the  bank- 
ruptcy, it  was  held  that  these  lands  did  not  pass  to  the 
assignees.** 

liie  necessit}'  of  an  assignment  from  the  commisBioners 
to  the  assignees,  which  was  formerly  required  for  the  effectual 
transfer  to  them  of  the  bankrupt's  property,  is  now  dispensed 
with  by  the  1  &  2  Will.  4,  c.  56;  for  %  the  26th  section 
of  that  statute,  all  the  present  and  future  real  estate  of  the 
bankrupt,  whether  in  the  United  Kingdom,  or  in  any  of  the 
dominions,  plantations,  or  colonies,  is  declared  to  vest  in  the 
assignees  by  virtue  of  their  appointment,  without  any  deed 
of  conveyance  *  for  that  purpose.  And,  when  any  assignee 
shall  die^  or  be  lawfully  removed  or  displaced,  and  a  new 
a^ignee  appointed,  such  of  the  rejil  estate  as  shall  remain 
unsold  or  unconveyed  is  declared,  by  virtue  of  such  appoint- 
ment, to  vest  in  the  new  assignee,  either  alone,  or  jointly 
with  the  existing  assignees,  without  any  conveyance  for  that 
purpose.  4^nd  by  section  27,  where  any  conveyance  or 
assignment  of  a  real  or  personal  property  of  a  bankrupt  is 

^  This  section,  (except  as  to  the  conveyances,  and  do  the  necessary 

provision  respecting  copyhold  and  acts  for  transferring  such  property 

colonial  property)  was  taken  from  to  his  assignees.     Bank  of  Scotlard 

the  13  Eliz.  c.  7,  s.  U  ;  and  b  G.  2,  v.  Cuthbert,  1  Rose,  462 ;  and  see 

c.  30,  8.  26.  Sellrig  v.  Davies,    2  Dow.   P.  C. 

'  Previously  to  this  act,  a  com-  230. 

mission  of  bankruptcy  in  England  ^  Ex  parte  Gennys,  Mont.  &  M. 

was  held  by  the  Court  of  Session,  S.SS. 

not  in  itself  to  operate  upon  the  *  Audley   v.    fVahey,     Sir    W. 

heritable  property  of  the  bankrupt  Jones,  203. 

in  Scotland,  though  it  was  con-  *  But  see  post,  p.  383,   as  to 

tidercd  to  impose  upon  him  a  legal  estates  tail, 
obligation  to  execute   the  propei* 
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required  by  law  to  be  registered,  enrolled,  or  recorded  in 
any  registry  office  in  England,  Wales,  or  Ireland,  or  in  any 
registry  omce,  court,  or  other  place  in  Scotland,  or  any  of 
the  Bhtish  dominionfi,  plantations,  or  colonies,  a  certificate 
of  the  appointment  of  tlie  assignees,  purporting  to  be  under 
the  seal  of  the  couit  of  bankruptcy,  shall  be  registered  in- 
stead ;  which  is  declared  to  have  the  like  effect  as  the  re- 
gistiy  of  the  conveyance  would  have  had.  But  the  title  of 
Uie  purchaser  of  any  such  property,  for  valuable  consider* 
ation,  without  notice  of  the  bankruptcy,  who  shall  have  duly 
registered  his  purchase  deed  previous  to  the  registry  of  the 
appointment  of  assignees,  shaU  not  be  invalidated  by  reason 
of  such  appointment,  or  the  vesting  of  such  property  con* 
sequent  thereupon,  unless  the  certificate  of  such  appointment 
shall  be  registered,  as  r^;ardB  the  United  Kingdom,  within 
two  months  firom  the  date  of  such  appointment,  and,  as  re- 
gards all  other  places,  within  twelve  months. 

The  certificate  of  appointment  need  not  be  registered, 
under  the  provisions  of  tliis  section,  unless  the  property  is 
situate  in  a  register  county.^ 

Any  contingent  interest  which  tlie  bankrupt  may  have  in 
any  lands  or  tenements,  and  which  is  vested  in  hun  at  the 
time  of  liis  bankruptcy,  will  pass  to  his  assignees.  There* 
fore,  where  an  estate  was  settled  to  the  bankrupt  for  life, 
with  other  intervening  uses,  remainder  to  himself  in  fee, 
with  power  to  change  the  uses, — ^the  remainder  in  fee  was 
held  to  vest  in  the  nssigiiees,  and  his  power  of  revocation  to 
be  gone.*^ 

A  riffht  of  action  is  within  the  policy  of  the  bankrupt 
laws;^  and  therefore  a  right  to  bring  a  real  action  also 
passes  to  the  assi^nees.^ 

A  bankrupt's  lands  are  not  liable  to  a  debt  by  statute  or 
judgment,  unless  execution  is  taken  out  upon  it  before  the 
date  of  issuing  of  the  fiat,  and  not  even  then,  if  the  statute  or 
judgment  creditor  had  notice  of  any  act  of  bankruptcy  at 
the  time  of  levjdng  such  execution ;  for,  in  that  case,  ne  can 
only  come  in  pro  ratd  with  the  rest  of  the  creditors.*  But 
if  a  statute  be  extended  upon  the  bankrupt's  lands  before  the 
period  mentioned  in  the  act,  though  the  liberate  is  not  sued 
out  till  afterwards, — in  that  case,  the  lands  are  bound  by 
the  statute.^'    And  where  lands  descend  to  a  bankrupt  as 

1  Anon.  1  D.  &  C.  349.  •  2  &  3  Vict,  c  29,  Newkmd  v. 

-  Lofift,  71 ;  and  see  pott,  363.  muu,  1  P.  Wms.  92.     Oriebar  ▼. 

3  Ferguton  v.  Spencer,   1   Man.  Duke  of  Kent,  ibid.  737. 

&  G.  987.  •  1  C.  B.  L.  373. 

*  SmUh  V.  Coffin,  2  V.  &  B.  444.  , 
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heivy  aad  the  ancestor  was  indebted  at  the  time  of  his 
death,  it  has  been  determined  that  a  specialty  creditor  has 
the  same  right  to  follow  the  real  assets,  or  their  speciHc  pro- 
duce, in  the  hands  of  the  assignees,  iis  if  the  heir  had  not 
become  bankrupt.^ 

Joint-tenancy.]  If  a  banki'upt  is  entitled  to  lands  in  joint- 
tenancy,  and  dies, — ^it  is  said  '^  by  BiUinghurst  that  there  is 
no  rigpht  of  sorviTorahip,  and  that  hLs  share  may  be  sold  by 
his  assignees  \  for  that  the  bankrupt's  moiety  is  bound  by  his 
bankruptcy,  as  he  had  power  to  sell  .it  in  his  life-time,  and 
might  nave  departed  with  it.^  It  seems  doubtful,  however, 
if  the  bankrupt  had  died  before  the  execution  of  the  bargain 
and  sale,  whether  such  moiety  would  in  that  case  have 
passed  to  the  assignees ;  as  the  real  estate  ^-as,  not  till  then, 
taken  out  of  the  bankrupt  at  law.'^  And  if  the  bankrupt 
had  died  before  adjudication,  the  commission  being  in  that 
case  ahsolutdy  void,^  the  whole  estate  would,  of  oour^, 
have  gone  to  the  surviving  joint-t^niant.  As  a  valid  com- 
mission of  banki'uptcy,  however,  followed  up  by  adjudication 
and  assignment,  always  operated  as  a  dissolution  of  part- 
nership, it  seems  to  be  agreed,  that  it  also  severs  a  joint- 
tenancy.*^ 

Estate  tailJ]  With  respect  to  the  conveyance  of  any  estate 
tail  of  a  bankrupt,  some  veiy  specud  enactments  on  the 
subject  are  contained  in  die  3  &  4  Will.  4,  c.  7Qy  the  act  for 
the  abolition  of  fines  and  recoveries,  which  (by  section  55) 
repeals  altogether  the  65th  section  of  the  G  Geo.  4,  c.  16, 
and  (by  section  bQ)  directs  the  commissioners  acting  in  the 
execution  of  any  iiat,  to  dispose  of,  by  deed,  any  estate  tail 
of  the  bankrupt  to  a  purchaser  for  valuable  considenition, 
for  the  ])eneiit  of  tlie  creditors,  and  empowered  him  to  create 
as  large  an  estate  in  the  lands  disposed  of  as  the  bankrupt 
could  liave  done.  By  section  57,  tlie  commissioner  is  m 
like  manner  directed  to  dispose  of,  by  deed,  of  any  base  fee 
in  lands  of  any  tenure,  to  which  the  bankrupt  was  entitled 
as  tenant  in  tail,  provided  at  the  time  of  the  disposition  there 
be  no  protector  of  the  settlement  by  which  tne  estsite  tail 
converted  into  the  base  fee  was  creiited ;   and  by  such  dis- 

1  Ex  pute  Morton,  b  Yes.  449.  '  Ex  parte  BedUi,  2  Yes.  &  B.  29. 

'      »  Billing.  111.  1  Rose,  140. 

»  C.    B.    L.    279.      Good,    89.  •  Evmib  on  the  Bankrupt   Sta- 

2  Cora.  Dig.  26.  tutes,  17  note  (b). 
*  Doe  ▼.  MUckeU,  2  M.  &  S.  446. 
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position  the  base  fee  shall  be  enlarged  into  as  large  an  estate 
as  the  same  could  have  been  enlarged  by  the  baiucrupt.  By 
section  58,  certain  provisions  are  made  where  there  is  a 
protector  of  the  settlement  by  which  the  estate  tail  was 
created,  for  enabling  the  commissioner  to  stand  in  the  place 
of  the  actual  tenant  in  tail,  so  far  as  regards  the  consent  of 
such  protector. 

By  section  59,  every  deed  by  which  any  commissioner 
shall,  under  the  act,  dispose  of  lands,  not  held  by  copy  of 
<^urt  roll,  is  declared  to  be  void,  unless  enrolled  in  caan« 
eery  within  six  calendar  months  after  its  execution;  and 
eivery  such  deed  disposing  of  copyhold  lands  must  be  entered 
on  tne  court  rolls  of  the  manor.  If  there  is  a  protector  of  the 
settlement,  who  consents  by  a  distinct  deed  to  such  disposi- 
tion of  copyhold  lands,  the  consent  is  declared  void,  unless 
the  deed  of  consent  be  executed  on  or  before  the  day  on 
which  the  deed  of  disposition  is  executed  by  the  commis- 
sioner ;  and  such  deed  of  consent  must  also  be  entered  on  the 
court  rolls. 

By  section  60,  if  any  commissioner  shall,  under  the  act, 
dispose  of  any  such  lands,  and  only  a  base  fee  shall  be 
created  by  such  disposition,  such  base  fee  may  be  subse- 
quently enlarg-ed  by  there  ceasiog  to  be  a  protector  of  the 
settlement. 

By  section  61,  if  a  tenant  in  tail  entitled  to  a  base  fee  in 
lands  shall  be  adjudged  a  bankrupt  when  there  is  a  protector 
of  the  settlement  by  which  the  estate  tail  was  created,  and 
if  such  lands  shalf  be  sold  under  the  former  or  any  future 
bankrupt  acts,  and  there  shall  cease  to  be  a  protector  of  the 
settlement,  the  base  fee  shall  be  enlarged  into  the  same 
estate  into  which  the  same  could  have  been  enlarged  under 
the  act,  if^  at  the  adjudgment  of  the  bankruptcy,  there  had 
been  no  such  protector. 

By  section  62,  a  voidable  estate,  which  is  created  in 
favour  of  a  purchaser  by  an  actual  tenant  in  tail  who  after- 
wards becomes  banki'upt,  or  by  a  tenant  in  tail  entitled  to  a 
base  fee  becoming  bankrupt,  is  declared  to  be  confirmed  by 
the  disposition  of  the  commissioner ;  if  there  is  no  protector 
of  the  settlement,  *or,  being  such,  he  shall  consent  to  such 
disposition,  or  on  there  ceasing  to  be  a  protector,  but  not 
against  a  purchaser,  without  notice  of  the  voidable  estate. 

By  section  63,  all  acts  of  a  bankrupt  tenant  in  tail  afS3ct- 
ing  the  estate  are  declared  to  be  void  against  any  disposition 
under  the  act  by  the  commissioner;  but  (by  section  64) 
subject  to  the  powers  given  to  the  commissioner,  and  to  the 
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eBtate  in  the  aflsignees^  a  bankrupt  tenant  in  tail  is  declared 
to  retain  liis  powers  of  disposition  of  the  lands  entailed. 

By  section  65,  if  the  bankrupt  be  dead  at  the  time  of  the 
disposition  of  the  lands  by  the  commissioner,  such  disposi- 
tion is  declared  to  have,  in  certain  cases,  the  same  operation 
as  if  he  were  alive. 

By  section  66,  every  disposition  under  the  act,  by  the 
omunissioner,  of  copyhold  lands,  where  the  estate  shall  not 
be  equitable,  is  declared  to  have  the  same  operation  as  *a  sur- 
render -J  and  the  person  to  whom  such  land  shall  havo  been 
disposed  oi^  may  claim  to  be  admitted,  on  paying  the  fines 
tq>on  such  admittance. 

By  section  67,  the  assignees  may  recover  the  rents  of  any 
lands,  of  which  the  commissioner  has  power  to  make  dis- 
position imder  the  act,  and  may  enforce  any  covenants  in 
respect  of  such  lands,  as  the  bankrupt  could  have  done. 
This  clause  applies  to  all  copyhold  lands,  but  only  to  such 
other  lands  as  the  conmussioner  may  dispose  of  after  the 
bankrupt's  death. 

By  section  68,  all  the  provisions  of  the  act  are  to  apply  to 
any  estates  in  Ireland  belonging  to  the  bankrupts ;  and  by 
section  69,  all  deeds  relating  to  such  estates  must  be  inrollel 
in  the  court  of  chancery  in  Ireland. 

By  section  71,  all  the  previous  enactments  apply  to  lands 
of  any  tenure  to  be  sold,  where  the  purchase  money  is  sub- 
ject to  be  invested  in  the  purchase  oi  lands  to  be  entailed, 
and  where  money  is  subject  to  be  invested  in  like  manner ; 
and  the  same  (by  section  72)  with  respect  to  any  such  lands 
in  Ireland,  and  where  the  money  suqject  to  be  invested  is 
under  the  control  of  a  court  of  equity  in  Ireland. 

Before  the  above  statute,  it  was  held,  that  where  a  re- 
mainder-man in  tail  became  bankrupt,  the  commissioners 
could  only  in  such  a  case  convey  a  base  fee  ]  and  even  where 
a  joint  commission  issued  against  the  tenant  for  life  and  the 
tenant  in  tail  in  remainder,  it  was  holden,  that  the  assi^ees 
only  took  an  estate  for  life  in  the  premises,  and  a  base  ree  in 
remainder,  determinable  upon  the  death  of  the  tenant  in  tail, 
and  failure  of  heirs  male  or  his  body.^ 

Bankruptcy  of  itself  lias  not  the  efiect  of  revoking  a 
devise  of  the  bankrupt's  real  estate,  provided  the  debts  are 
satisfied  vrithout  having  recourse  to  such  estate;  for  the 
statute  takes  the  property  out  of  the  bankrupt  only  for  the 
purpose  of  paying  his  creditors ;  and  firom  the  moment  that 
the  debts  are  paid,  the  assignees  are  mere  trustees  for  the 

1  Jercii  v.  Tayleur,  3  B.  &  A.  557. 
VOL.  I.  S 
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bankrupt^  and  can  be  called  on  to  convey  back  the  sufphit 
property  to  him.* 

The  assignees  are  not  necessary  parties  to  the  oonTcrance 
of  an  estate,  of  which  the  bankrupt  y/ma  merdy  seiaea  as  a 
trustee.^  Where  a  purchaser  of  the  bankrupTs  estate  re- 
sells it^  before  the  conveyance  is  executed  to  him  by  the 
assignees,  the  court  will,  at  his  instance,  order  the  assignees 
to  convey  the  estate  direct  to  the  second  purcfaaser,  if  no 
imputation  is  thrown  on  the  fiumess  of  the  £sBt  sale,  not- 
withstanding  the  estate  has  been  ]»-sold  at  a  profit.^ 

Where  an  assignee  died,  and  the  bankrupt's  real  estate 
became  vested  in  the  heir  of  the  assignee;,  wno  happened  to 
be  an  in&nt, — it  was  held  that  a  petition  to  the  lofd  dian- 
eellor  was  necessary,  to  order  the  heir,  as  an  infiuit  trustee^ 
to  execute  any  necessary  conveyaaoe  to  a  purchaaer ;  butdat 
the  application  was  not  made  to  the  chanoellor,  as  eittiiig  in 
bankruptcy,  but  under  the  atatute  of  the  7  Ami.  c  19,  ratfr 
ingto  infant  trustees  and  mortgwpees.^ 

By  2  &  8  Vict.  c.  11,  s.  12,  all  conveyances  by  a  bank- 
raft  bond  Jide  made  and  executed  before  the  date  and  iaan- 
in^  of  the  fiat,  are  declared  to  be  valid,  noCwithstaading  any 
pnor  act  of  bankruptey,  provided  the  party  had  not  at  tlw 
time  notice  of  any  prior  act  of  bankruptcy. 

By  section  13^  no  purchase  firom  the  bankrupt  i&md  JSde^ 
and  for  valuable  confederation,  although  the  purchaaer  had 
2X)tice  of  an  act  of  bankruptey,  is  impeachable,  unleas  the 
fiat  shall  have  been  sued  out  within  twelve  calendar  montha 
after  such  notice  of  bankruptey. 

And  bv  2  £  3  Vict  c  2d,  all  executions  and  attadiments 
against  tlie  lands  and  tenements  of  any  faankiupt,  hmiA  Jide 
executed  or  levied  before  the  date  and  issuinff  oi  the  fiat,  are 
declared  to  be  valid,  notwithatanding  any  pnor  act  of  bank- 
raptey;  provided  the  party  at  wiioae  suit»  or  on  witoae 
account  such  execution  or  attachment  shall  have  issued,  had 
not,  at  the  time  of  executing  or  levying  the  saine^  notioe  of 
any  prior  act  of  bankruptcy* 

jind  fiar  the  better  8ecurit3'  of  the  nurchaaers  of  the  bank- 
mpf  s  estate,  it  is  enacted  by  the  6  Geo.  4,  c  16,  s«  78,  that 
the  lord  chancellor  (and  of  course,  now  the  court  of  review 
to  which  his  jurisdiction  in  bankruptey  has  been  tnmsfarrad,) 
may,  i^n  tne  petition  of  the  assignees,  or  of  any] 
from  them  of  any  part  of  the  bank]!U]^'ae^}ate,(Urth8 


loankiw^ 


^  Chmrntm  v.  Chairman,  14  Ves.         '  £x  parte  Anderion,  1  Dea.  585. 
300.  ^  £z  pvte  BMam,  I  Rote,  SIO. 
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aludl  not  try  the  validity  of  the  fiat,  or  if  there  shdl  haTe 
been  a  Tenlict  at  laweetali&lung  its  Talidity)  order  the  b&nik- 
mpt  to  join  in  any  oon^janoe  of  each  estate,  or  any  part 
tibefeof ;  and  thongli  he  ^lould  fail  to  comjdy  witii  sudi 
order,  Ae  bankrapt,  nevertheless,  and  aH  persons  daiming 
under  iiin,  will  he  stopped  from  ol^ecthig;  to  the  Tialidi^  of 
finch  conveyance;  and  all  estate,  right,  or  tide  of  the  bank- 
nqptinll  be  as  effactnally  barred  by  mch  order,  as  if  theoon- 
teyanoe  had  in  feci  been  executed  "by  him.  But  n  bankrupt 
«&o  is  dispatin^  the  commission  at  law,  cannot  (^ugh  ne 
has  been  nonsiutsd)  be  compeiled  to  convey.^  Where  the 
hanknmt  wilfully  retained  possession  of  n  cottage  and  land, 
which  nad  passed  to  die  assignees  by  the  bargain  and  sale, 
the  \ioe-chanoelkir  made  an  order  upon  him  to  detirer  up 
pDBoeaeionrfit  within  fomteen  days  tm^r  j)er9onal  service  of 
the  order.2 

Section  II. 

Of  Ovp^oldti. 

In  order  to  save  the  expense  of  more  than  one  fine  to  the 
krd,  upon  the  coDveyaooe  of  the  banknipli'e  copyhold  estate, 
Ihnt  species  of  propiBit)''  was,  by  the  6  Geo.  4,  c.  16,  h.  64, 
ezpmsly  exoqited  out  of  the  general  conveyance  of  the  baak- 
fuplf s  real  estates  to  the  assignees.  For,  tf  it  was  conveyed 
to  them  ak»ff  with  the  freehold  property,  they  could  not 
make  a  good  title  to  a  purchaser,  without  mt  being  admitted 
as  tenants  to  the  loro,  and  then  surraidering  to  the  pur- 
chaser ;  and  as  %  fine  is  payable  to  tJ^  lord  imon  every  ad- 
iM***"*^  liiere  would  thus  be  two  fines  paio,  before  the 
panhaser  could  be  effectually  acfanitted.  I%is  inoonrpnience 
wna  ndverted  to  eo  lons^  «go  as  in  the  time  of  Lord  Hard- 
wicloB,^  who  FSOoounoBded  the  commissioners  to  except  the 
oopyhoUs  out  of  the  general  conveyHuoetothe  assignees,  and 
to  OQnv«y  them  to  a  purchaser  in  tne  first  inrtanoe. 

And  now,  br  0  Geo.  4,  c.  16,  s.  68,  the  commissioners  nre 
directBd,  by  deed  indented  and  enrolled  in  any  court  of 

'  £k  paite  Tkmm,  2  G.  Jc  J.  widie,  wtem^ •cvmtMiekw,  tDlwve 

278.  been  iocDmct,  aomrdiDg  to  tke 

'  Ex  parte  Hargravei,  2  G.  ft  J.  strict  constrnction  of  the  ^  Geo.  2, 

59.  c.  30»  8.  26,  by  which  the  eoiDinis- 

'  Drvyyr. Minm,  1  Atk.96';and  vlDnenirere directed  to  assign  all 

Me«s  parte  Horvwy,  Badk.  4C3,  «x  IIk  iwikrapfs  estate  to  the  luig- 

pvte  Btikmd.  4  MwL  40.    The  mm,    AxA  see  1  Clmtian'sB.  U 

practice  adopted  in  esBscqance  of  15, 492, 
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record,  to  make  sale,  for  the  benefit  of  the  creditors,  of  any 
copyhold,^  or  customaryhold  lands,  or  of  any  interest  to  whicn 
the  bankrupt  is  entitled  therein,  and  thereby  to  entitle  or 
authorise  any  person  on  their  behalf,  to  surrender  the  same 
for  the  purpose  of  any  purchaser  being  admitted  thereto. 

And  for  the  protection,  also,  of  tne  lord,  of  whom  such 
copyhold  estates  are  held,  it  i^  enacted  by  section  69,  that 
every  such  purchaser  shaU,  before  he  enter  into  or  take  any 
profit  of  the  same,  agree  and  compound  with  the  lord  for 
fines,  dues,  and  other  services,  as  theretofore  have  been 
usually  paid  for  the  same ;  and  thereupon  the  lord  is  required, 
at  the  next  or  any  subseauent  court  to  be  holden  ibr  the 
manor,  to  grant  imto  such  vendee,  upon  request,  the  said 
copyhold  lands,  for  such  estate  or  interest  as  shall  have  been* 
so  sold  to  him,  reserving  the  ancient  rents,  customs,  and  ser- 
vices, and  to  admit  him  tenant  of  the  same. 

By  the  3  ife  4  Will.  4,  c.  74,  (the  act  for  the  abolition  of 
fines  and  recoveries,)  ss,  69,  66  &  67,  certain  r^ulations  are 
made  for  disposing  of  the  bankrupt's  copyhold  lands,  which 
are  subject  to  any  entail.  These  have  been  already  specified 
in  considering  tlie  mode  of  conveyance  of  the  bankrupt's 
estate  tail.^  Under  the  provisions  of  the  1  &  2  Will.  4, 
c.  56,  8.  26,  it  seems  now  that  the  mere  appointment  of 
assignees  vests  in  them  any  copyhold  property  of  the  bank- 
rupts, so  as  to  enable  them  to  maintain  ejectment  for  the 
recovery  of  it,  and  that  the  entry  on  the  court  rolls  of  the 
manor  is  only  necessary,  to  enable  them  to  convey  the  pro- 
perty to  a  purchaser.^ 

If  the  vendee  tenders  to  the  lord  a  competent  fine,  which 
the  lord  refuses,  and  will  not  admit,  the  vendee  may  never- 
theless enter,^  without  admittance ;  for,  though  a  purchaser 
cannot  in  general  enter  and  take  the  profits  before  admit- 
tance, yet  uiis  is  only  a  regulation  for  the  benefit  of  the  lord; 
the  estate  being  out  of  the  bankrupt  immediately  by  the  ap- 
pointment of  assignees,  and  vesting  in  the  purchaser  when 
admitted,  by  relation  fix>m  such  appointment,  so  as  to  avoid 
any  intermediate  claims.  Thus,  if  the  bankrupt  die  between 
the  appointment  and  the  admittance  of  the  purchaser,  and 
the  custom  of  the  manor  is,  that  the  wife  of  any  copyholder, 
dying  tenanty  shall  be  entitled  to  her  freebench,  yet  the 
wife  of  the  bankrupt  in  this  case  will  not  be  entitled  to  be  so 
endowed.* 

>  Of  all  the  former  bankrupt  acts         '  Doe  d.  Brenan  v.  OlenfieUi,  1 

previous  to  the  5  G.  4»  c.  98.  copy-  Scott,  699.  1  Biug.  N.  C.  729. 
holds  were  only  expressly  named  in         *  Stone,  127. 
the  13  Eliz.  c.  7,  s.  3.  ^  Parker  ▼.  Eleeke,  Cro.  Car.  568. 

«  See  ante,  p.  352,  a.  Sir  W.  Jones,  45 1 . 
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And  where  a  bankrapt  was  entitled  to  a  copyhold  estate, 
under  a  devise  to  the  testator^s  wife  for  life,  remainder  to  the 
bankrupt  and  the  heirs  of  his  body,  with  remainder  over,  in 
case  the  bankrupt  should  die  without  issue,  or  should  not 
survive  his  mother, — and  there  was  no  custom  in  the  manor 
to  entail  copyholds, — and  the  bankrupt  survived  his  mother 
and  had  issue,  but  died  without  being  admitted,  and  before 
any  bargain  and  sale  was  executed  by  the  commissioners, — 
it  was  held,  that  the  bankrupt  took,  imder  these  circum- 
stances, a  fee  simple  conditional  at  common  law ;  and  that 
the  commissioners  might  execute  a  valid  conveyance  of  the 
estate,  notwithstanding  his  death,  pursuant  to  the  provision 
of  the  1  Jac.  1,  c.  15,  s.  17.  This  provision  is  contained  in  the 
6  Geo.  4,  c.  16,  s.  26,  which  authorises  the  commissioners  to 
proceed  in  the  commission,  when  the  bankrupt  dies  after 
adjudication,  as  they  might  have  done  if  he  were  living.^ 


Section  III. 
OfMortgctges. 

By  6  Geo.  4,  c.  16,  section  70,  if  the  bankrupt  shall  have 
granted,  conveyed,  assured,  or  pledged  any  real  or  personid 
estate,  or  have  deposited  any  deeds  upon  condition,  or  power 
of  redemption  at  a  future  day,  the  assiraees  may^,  before  the 
time  of  the  performance  of  such  condition,  make  tender  or 
payment  of  money,  or  other  performance,  according  to  such 
condition,  as  fully  as  the  bankrupt  might  have  done  ]  and  after 
such  tender,  payment,  or  performance,  may  sell  and  dispose  of 
such  real  or  personal  estate  for  the  benefit  of  the  creditors. 

The  assignees,  however,  cannot,  under  this  section,  acquire 
the  legal  estate  in  premises  mortgaged  by  the  bankrupt,  by 
making  a  tender  to  the  mortgagee  of  the  mortgage  money 
and  interest,  after  the  day  of  payment  mentioned  in  the 
condition  is  pnssed.^ 

The  assignees  have  always  been  considered  to  be  entitled 
to  the  equity  of  redemption  of  a  mortoage  made  by  the  bank- 
rupt.* But  they  cannot  redeem,  without  paying  interest  up 
to  the  time  of  i*edemption.^  And  where  a  bankrupt  made 
two  mortgages  to  tne  same  mortgagee  of  two  several 
estates,  and  one  of  the  estates  was  oencient  in  value,  and 

»  Doc  V.  Clark,  5  B.  &  Aid.  468.  »  Vandenanker  v.  Deibrough,   2 

3  Dvnn  v.  Ma$ieff,  6  Ad.  &  El.     Vern.  96. 
479.  1  Nev.  &  P.  578.  *  7  Vin.  Ab.  100. 
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the  assignee  filed  a  bill  to  redeem  ene  mortgage  onljr^  the 
court  Bi^y  that  if  the  assigiiee  would  redeem  oat,  he  most 
redeaca  both.^ 

And  where  a  baaknipt  mortgaged  sqianitdj  two  estotea^ 
which  weire  charged  with  the  payment  of  legacies^  and  tho 
aasig&ees  sold  the  estates,  subject  to  the  unpaid  legacies  anrl 
the  mortgages^  one  of  the  estates  pcoducing  lOOOL  more  than 
the  amount  of  the  mortgage  on  it^  and  whidi  surplos  was 
sufiiciakt  to  pay  tl^legacies,  but  the  pioceeda  of  the  oiker 
estate  b^ng  scarcely  sufficient  to  satia^  the  noftgage  on  it; 
it  wa^  Ldd,  <m  the  applicatioii  of  the  mortgagee  oi  the  laat- 
mentioned  estate,  tnat  the  outstanding  k^icies  should  be 
charged  exclusively  on  the  aurplus  proceeds  of  the  first 
estate.^ 

So;  where  the  security  of  one  creditor  ranges  oTet  two 
fundS)  and  the  security  of  another  eieditar  is  confined  to  000 
of  the  funds;  tlie  court  will  marshal  the  assignees  so  as  to 
throw  the  creditor,  whose  security  extends  to  the  two  funds, 
on  that  fund  which  is  not  liaUe  to  the  debt  of  the  other 
creditor.^ 

If  a  tenant  in  tail  mikke  a  mortgage  for  years,  and,  after 
becoming  bankrupt,  dies  without  havincp  suffered  a  recovery, 
hifi  assignees  are  »ititled  to  tibe  estela  See  of  ih»  mottgi^ ; 
Amt  a  tenank  in  tail,  without  su&iiBg  a  recorexr,  caa  ooly 
a&et  the  estate  fi»  kia  Hfe;  and  after  his  death  the  mort- 
gagee's title  ia  conseqnoKtly  at  an  end.^  But,  if  the  BMKrtgege 
deed  in  such  a  case  eoataiA  a  eovenant  fiur  further  aasuraaoe^ 
it  has  been  hdd,  that  the  mortgagee  would  then  be  entbled 
to  retain  hia  security  againat  the  aasigneea,  on  the  pnncMe^ 
that  thej  aore  bound  by  the  same  equity  as  the  mortgagor^ 

A  detivery  by  the  Wdmipt  of  the  mortgage  deed  to  his 
attorney  is  a  good  delivery  (»  it  to  the  mortgagee,  notwith- 
standing the  afctoniey  does  not  actually  ddiver  it  to  the 
mort^gee  until  after  the  bankruptcy.^ 

W  here  the  bankrupt  mortgaged  a  public^iouae,  together 

^  Pipe  v.  OmUHt,  3  Tern.  286;  Evan  has  joftly  ofeMrved, docs  not 

aad  see  HlUif  v.  Lugg,  2  Epos's  seen  in.  practice  to  be  vKy^ia^orl* 

Bep.  78,  note.  Ex  parte  AUagtr,  2  aot,  as  there  is  never  any  kgol 

M.  D.  &  D.  328.  mortgage  without  a  con^enant  for 

^  Eit  piorte  ffmilef,  I  Dea.  288.  further  aaaaiapce ;  and  an  eqmitabie 

*  Baidwim  ▼.  Btkher,  S  Dra.  &  mortgage  is,  e^r  vi  Urwuim,  held  to 

W.  173,  2  CoB^  &  Law,  L3L.  Re  ia^ply,  an  agfeenent  to  do  aB  kgol 

Cornwall,  ibid.  acts  to  give  validity  to  the  assur- 

«  Beck  T.  fVHgh,  I  Wils.  276.  ance.    See  Evans's  Banknipt  Sta- 

^  F^  yf,  DanUms,^  Bro.  594.  tata[^7Svnote  11. 

Edward*  v.  Applebee,  cited  2  Bro.  *  Orugmfm  v.  Gtnwd,  4  Yovnge 

652.    This  distiactioB,  as  Sir  W.  &  C.  119. 
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with  tbe  licence;  and  after  the  licence  had  been  suspended 
f&r  irregular  conduct  on  the  part  of  the  bankrupt^  the 
inort«^ee  sold  the  premises  under  the  power  of  sale  con- 
tain^ in  the  deed;  and  the  assignees  obtained  a  new  licence 
in  the  name  of  the  purchaser;  for  which  the  latter  paid  them 
150/. ;  it  was  held,  that  the  mortgagee  could  not  claim  this 
money  from  the  assignees.^ 

SjwitaUe  mortgage.]  Where  a  bankrupt  deposits  a  lease 
as  a  securitj  for  money,  without  making  any  mortgage  or 
assignment  of  it;  the  tegal  estate  is  strictly  vested  in  the 
msigneefl.^  But,  as  such  a  deposit  amounts  to  an  equitable 
mortgage;  and  the  assimees  have  no  right  to  the  estate  until 
the  money  is  repaid;^  the  court  of  review  will,  on  petition  of 
the  creditor,  prevent  the  assignees  from  disposing  of  the  legal 
estate  to  his  prejudice;  and  will  order  the  lease  to  be  sold  lor 
the  benefit  of  tne  creditors;  in  the  same  manner  as  in  the 
case  of  a  legal  mortgage ;  and  the  interest  which  the  creditor 
thus  acquires  as  an  equitable  mortgagee,  may  be  transferred 
with  the  de^  to  a  third  person.^  Where  the  purchaser  of  an 
equity  of  redemption  in  premises,  subject  to  a  mortgage  term^ 
deposited  the  purchase  deed  as  a  security;  and  afterwards 
paid  off  the  mortgage  and  took  a  surrender  of  the  term, 
retaining  the  deed  ofsurrender  in  his  own  possession ;  it  was 
held  that  the  lien  created  by  the  deposit  extended  to  the 
whole  estate;  freed  from  the  incumbrance.^ 

So  where;  between  the  times  of  the  deposit  and  the  bank- 
ruptcy, the  entirety  of  a  certain  portion  of  the  property  was 
conveyed  to  the  bankrupt  in  lieu  of  an  undivided  share;  he 
paying  1007.  as  a  consideration ;  it  was  held  that  the  lien  of 
the  equitable  mortgagee  afiected  the  portion  conveyed  to  the 
bankrupt,  and  that  the  assignees  had  no  claim  in  respect  of 

the  iodr.« 

Where  a  bankrupt  being  entitled  to  one-third  part  of 
freehold  property  in  bis  own  ri^ht,  and  to  another  tnird  as 
heir  at  law  to  his  brother,  deposited  the  title-deeds  with  his 
bankers  to  secure  advances;  and  the  brother^s  share  of  the 
property  became  assets  for  the  payment  of  his  debtS;  under 

1  MamfM  v.  Jforiif.  7   Scott.  «£ro6jofiv.J/«Uofuf,2Mood.&R. 

404.  342. 

*  Jtol«rv.JlM»51ip.  105.  «  Ex  pate  Biftfee,  1  M.  D.  ft  D. 

*  Jteaei  v.  itaMC<»  1  Bro.  269»  333.  ' 
and  oica  there  died.  £&  pMU  •  Ibid.  | 
Cminir.  9  Vcs.  116.  ExpurtefTe.  , 
iheraU,    11   Vet.    398.    Ex  peite  I 
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the  provisions  of  tlie  11  Geo.  4,  and  1  Will.  4,  c.  47,  s.  9 ;  it 
was  neld  that  the  lien  of  the  bankers  extended  to  the  two- 
thirds  of  the  estate,  in  preference  to  any  claim  of  thebrother^s 
creditors.^ 

Where  deeds  relating  to  a  trust  estate  were  deposited  for 
safe  custody  with  a  bamung  firm,  which  made  advances  to 
one  of  the  cestui  qtie  trusts,  on  a  parol  agreement  for  a 
lien  on  his  share,  and  the  cestui  que  trust  promised  by  letter, 
that  as  soon  as  a  partition  could  be  effected  of  the  property 
he  would  give  the  firm  a  security  for  the  full  amount  oi  the 
account ;  and  some  time  aftei'wards^the  partition  having  taken 
place,  he  siinicd  a  memorandum,  stating  that  he  had  deposited 
the  deeds  therein  described,  as  a  collateral  security  for  any 
advance  which  the  firm  might  make  on  his  account,  but  the 
partition  deed  was  not  deposited ;  it  was  held  that  the  firm 
were  equitable  mortgagees  of  the  estates  taken  in  partition^ 
and  that  the  security  extended  to  past  as  well  as  to  future 
advances.2 

Where  a  bankrupt  deposited  with  a  creditor,  as  a  security 
for  his  debt,  certain  deeds,  by  which  a  freehold  house,  and 
certain  household  furniture  tnerein,  were  conveyed  and  as- 
simed  to  the  bankrupt,  and  the  memorandum  of  deposit  was, 
'^herewith  I  hand  you  the  title  deeds  of  my  Bognor  estate, 
&c."  it  was  held  that  those  words  had  reference  only  to  the 
house,  and  did  not  comprehend  the  furniture.^ 

Where  the  bankrupt  gave  a  bond  for  5000Z.  to  his  sister, 
but,  failing  to  pay  the  interest  due  on  it,  he  gave  her  another 
bond  for  1000^.  to  secure  the  arrears,  and  afterwards  deposited 
with  her  the  title  deeds  of  his  real  estates,  ^^  as  a  collateral 
security  for  the  bond  deeds,*'  and  subsequently,  in  contem- 
plation of  the  marriage  of  his  sister,  the  two  bonds  were,  with 
Lis  consent  and  privity,  settled  upon  trusts  for  the  intended 
husband  and  wife,  no  reference,  however,  being  made  in  the 
settlement  to  the  deposit  of  the  title  deeds,  and  four  years 
afterwards  he  became  bankrupt;  it  was  held,  that,  as  there 
was  no  fraud  suggested,  nor  any  insolvency  proved  against 
the  obligor,  the  settlement  was  a  vaUd  security,  ana  that 
by  virtue  of  the  bonds,  the  deposit,  and  the  settlement,  the 
trustee  of  the  settlement  was  an  equitable  mortgagee  of  the 
real  estate  for  the  monies  due  on  tne  bonds.^  An  equitable 
mortgagee,  who  becomes  the  purchaser  under  the  usual  order, 
and  retains  the  amount  of  his  equitable  mortgage  out  of  the 
purchase  money,  is  bound  to  perform  an  agreement  of  the 

1  Ex  parte  Baine,  1  M.  D.  &  D.  'Ex  parte  Hunt,  1  M.  D.  &  D. 

492.  139. 

^  Ex  parte  Farley,  1  M.  D.  &  D.  *  Meggiton  ▼.  Ihiter,  2  Yoaoge 

683.  &  C.  Ch.  Ca.  336. 
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bankrupt  to  grant  a  lease  of  the  property.*  Wliere  a  bank- 
rapt  had  mortgaged  copyhold  lands^  but  the  surrender  was 
neglected  to  be  made  within  the  time  limited  by  the  custom^ . 
and  the  bankrupt  afterwards  died,  the  court  of  chancery  would 
not  permit  the  assignees  to  take  adrantage  of  the  dercct.''^ 

.  Mortgagees  right  to  rents,  ^.]  Neither  a  legal  nor  an  equit- 
able mortgagee  is  absolutely  entitled  to  the  rents  of  the 
mortgaged  premises  until  he  enters  or  gives  notice  to  the 
tenants  to  pay  the  rents  to  him;  and  the  commissioner's 
order  for  the  sale  of  the  property  is  not  equivalent  for  this 
purpose.^  The  deposit  ot  title  deeds  is  a  sufficient  authority 
to  an  equitable  mortgagee  to  receive  the  rents.^  It  has  been 
held^  in  one  case,  tluit  an  equitable  mortgagee  was  entitled 
to  the  rents  from  the  time  of  presenting  nis  petition  for  a 
sale;^  in  another,  that  he  was  not  so  entitled  before  the  aetttal 
salef  it  has  been  since*  decided  that  he  can  only  claim  them 
from  the  date  of  the  order  of  sale,  notwithstanding  he  has 
nreviously  given  notice  to  the  tenants  not  to  pay  them  to  the 
oankrupt.' 

But  where  the  equitable  mortgagee  tookpossession  of  the  pro- 
perty before  the  bankruptcy  of  the  mortgagor,  on  his  abscond- 
ing, and  the  assignees  adopted  the  agent  put  in  by  the 
mortgagee  to  manage  the  property,  it  was  neld,  that  the 
mortgagee  was  entitled  to  the  rents  from  the  time  of  taking 


Where,  however,  the  mortgagee  of  property,  which  had 
been  some  time  untenanted  and  unproductive,  consented  that 
the  assignee  should  let  the  premises,  the  mortgagee  stipulating 
that  his  lent  was  not  to  be  considered  as  assuming  the 
possession  of  the  premises  as  mortgagee,  and  the  assignee 
accordingly  let  the  property  and  received  the  rents  for  seven 
years,  when  the  property  was  sold ;  it  was  held  that  the  as- 
signee, and  not  the  mortgagee,  was  entitled  to  these  bye-gone 
rents,  notwithstandingthe  proceeds  of  the  sale  were  insufficient 
to  pay  off  the  whole  of  what  was  due  on  the  mortgage.' 

Where  certain  payments  were  c^^reed  to  be  made  by  an 

1  8mUh\,  PhiUipt,  1  Keen,  694.  '  £x  parte  Bwrell,  3  Dea.   76. 

'  Taylor  ▼.  Wheder,  2  Vera.  565.  Ex  parte  Thorpe,  3  Dea.  85.  Ex  parte 

>  Ex  parte  Uomg,  1  Dea.  1.  Bignold,  2  M.  &  A.  16.    Ex  parte 

*  Garry  v.  Sharrait,  10  B.  k  C.  Scoit,  3  Dea.  304.    Ex  parte  Big- 

717.  Sumptery.  Cooper,  2  B.&Ad.  nold,  2  D.  &  C.  398.     Ex  parte 

226.  Ramibottom,  4  D.  &  C.198.  And  see 

^  Ex  parte  B^oU,  2  G.  &  J.  ex  parte  ITpfinn^ion,  2  M.  &  A.  300. 

273.  "  Ex  parte  Bignold,  4  D.  &  C. 

<  Ex  parte  Alexander,  2  G.  &  J.  259. 

275.  '  Ex  parte  Carr,2  M.  D.  &  D.  534. 

S8 
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ooeniMerof  thefioil^mukr  a  parol  liooace  to  dig^  eartk  aod 
laaka  bricks^  it  was  held,  tkiat  theaa  Y^pmaioi  vera  in  the 
nature  of  reDt^  and  that,  aa  audi  a  mortgageeof  thanemiaaa^ 
waa  entitled,  after  notice  in  the  umai  manneri  to  all  suma  in 
arrear  fiom  such  occupier  atthetimeof  thenotioey  or  which 
might  become  due  afterwards.' 

An  eouitaUe  mort«igee  of  a  lease  is  not  liaUa  lor  the 
rent,  unless  he  has  ti&en  posaessioii  of  the  premiaea.^ 

But  where  it  was  arrai4^  between  the  assigneea  and  a 
mortoagee,  previous  to  the  latter  obtaining  the  usual  order 
for  Side,  that  he  should  be  placed  in  the  same  situation  as  if 
he  had  given  notice  to  the  tenanta;  it  was  held  that  the 
mortgagee  was  entitled,  under  these  drcumstanoes,  to  the 
crops  growing  on  the  estate  at  the  time  of  the  order  fixr 
sale.^ 

Where  the  tenant  in  possession  of  mortei^ed  premises  paid 
rent  to  the  assignees  of  the  mortgagor,  uiough  after  notice 
to  pay  rent  to  uie  mortgagee,  the  court  refused  to  compel  the 
assignees  to  refund;  for  a  mortgagor,  receiving  rent,  has 
never  been  considered  a  trustee  for  the  mortgaeee.^ 

But  where  the  rents  had  been  received  by  the  asent  of  the 
mortgagor  after  the  mortgagor's  bankruptcy,  ana  after  the 
mortgagee  had  given  notice  to  the  tenants,  and  were  not  ac- 
tually paid  over  by  the  agent,  it  was  held,  that  the  asaiffnees 
could  not  recover  them,  out  that  the  a^^ent  was  justi&Bd  in 
paying  them  to  the  mortgagee,  in  reduction  of  the  interest 
due  on  the  mortgage.^ 

When  the  mortgagor  in  possession  is,  by  emreas  contract, 
tenant  at  will  to  tne  mortgagee,  it  has  been  held,  that  the 
mortgagee  is  not  entitled  to  the  crops  upon  the  mortgajped 
premises,  at  the  bankruptcy  of  the  mohgsuror,  or  at  the  tune 
of  the  Older  for  sale  by  the  commissioners.^ 

Where  the  mortgagor  becomes  bankrupt  af)»r  a  bill  of 
foreclosure  is  filed  against  him,  and  then  a  supjdemental  bUl 
is  filed  a^nst  him  and  his  assignees,  the  oourt  ;>nll  not,  on 
the  application  of  the  amgn/us  alancy  make  an  immediate 
decree  under  the  7  6.  2,  c.  20,  s.  2,  as  to  the  ri^ht  of  re- 
demption, on  payment  of  principal  and  interest  due  on  the 
mor^age.7  As  to  the  right  of  a  mortgagee  to  fixtures,  see 
post,  "  Reputed  ownership." 

^  Ex  parte  Hankey,  Mont.  &  M.  252.     1  Rote,  444.    Ex  pute  Car^ 

347.  low,  2  Dea.  333. 

*  Moores  v.  ChoaU  8  Sim.  508,         *  Pope  v.  Biggs,  9  B.  &  C  245. 
correcting  Plight  v.  Bentley,  7  Sim.         *  Ex  parte  Temple,    1   G.  &  J. 
149,  and  see  Sanders  v.  Benson,  2\6  iioid  nee  Hodgson y,  Gtucoigne, 
4Beav.  350.  5B.  &A.88. 

'  Ex  parte  Barnes,  3  Dea.  238.  '  Garth  v.  Thomas,  1  Sim.  &  S. 

*  Ex  parte  WUson,  2  V.  &  B.      188. 
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For  tether  iafimiatioii  as  to  creditore  Iioldmg  %  le^  or 
equitaUe  mortgage,  the  reader  is  referred  back  to  ebapter  ix. 
sectioii  6f  WMre  the  sobjeot  has  been  already  fully  con- 
sidered* 

SscnoH  IV. 

Of  Offices. 

Any  office  of  inheritance,  or  for  term  of  years,  which  is 
held  by  the  bankrupt  at  tiie  tmie  of  his  bankruptcy,  and  from 
which  any  benefit  is  derived,  will  pass  to  the  assignees ;  but 
not  an  office  touching  or  concerning  the  administration  or 
ezacutioii  of  jastice,  which  is  expressly  prohibited  to  be  sold 
hj  the  5  and  6  Edw.  6,  c.  16.  The  proper  course  of  proceed- 
ing in  these  cases  (as  recommended  by  Lord  Hardwicke)  is 
ftr  the  assignees  to  settle  the  price  with  a  purchaser,  and 
then  to  propose  him  for  the  approYal  of  the  person  haying 
the  power  of  admission,  upon  which  the  bankrupt  must 
surraader  the  office  in  his  fitvoor ;  otherwise,  he  may  be  com- 
pelled to  do  so,  under  pain  of  imprisonment.^ 

The  place  of  under-jnarshal  at  the  city  of  London,  which  is 
merely  an  office  of  police,  and  which  was  purchased  by  a 
bankrupt,  and  held  quamdiu  se  hem  gesserit,  has  been  held,  to 
be  assignable.^  So,  also,  the  place  of  one  of  the  gentlemen 
pensioners^  as  well  as  the  office  of  taking  care  of  the  palace 
and  house  of  lords,  have  been  holden  liable  to  creditors.^ 

But  the  office  of  serjeant  at  arms  of  the  city  of  London, 
though  it  is  purchased  for  a  snm  of  money,  and  is  also  holden 
quawdiu  se  bene  gesserit j  has  been  determined  to  be  not 
aasgnahle,^  on  the  ground  of  its  being  one  that  concerned  the 
administration  of  justice.^  And  the  same  with  respect  to  the 
office  of  one  of  the  sworn  clerks  of  the  six  clerks^  office.' 
So,  the  full  pay  or  half  pay  of  an  officer  in  the  araii^  has  been 

I  1  Atk.  aiO.    Ambl.  ?3.    1  C.  like  that  of  serjeaot  at  arms;  one 

B.  L.  2S3.  may  be  coDsidered  a  criminal,  and 

'  Sz  parte  Ewtler,  1  Atk.  210,  the  other  a  civil  office. 

ai5.  Ambl.  78.  '  BristotD't  case.  1  Atk.  212. 

'  Ez  parte  /oynn,  1  C.  B.  L.  283.  ^  Mr.  Justice  BuUer,  in  one  case 

Bz  parte  Oiihee,  ibid.  {Flarty  v.  OdLum,  3  T.  R.  C81,) 

*  Sehe9inger  t.  Blacker^,  1  Va.  seeoked  to  think,  that  though  an 
347.  officer  could  not  assign  his  pay. 

*  I  Atk.  S12.  yet  he  might  assign  such  arrmri  oi 

*  Not  more,  howcyer,  it  is  appre-  it  as  were  actually  due ;   but  In 
hended,  than  that  of  under  mat'  Cathcart  v.  Blackisood,  (infrk,]  It 
jAo/  ;  for  an  office  of  poHce  seems  was  principally  the  arreart    that 
as  much  connected  with  the  admi-  seemed  to  have  been  in  question. 
nistration  of  justice,  as  an  office 
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held  to  be  not  assignable,  and  this  upon  principtes  of  pubUc 
policy.^  The  place  of  a  jew  brokery  also,  in  the  city  of 
London,  has  been  holden  not  assignable ;  but  this  was  con- 
sidered to  be  no  office  at  all,  such  a  person  bein^  merely  one 
of  a  particular  description,  and  of  a  limited  number,  who  are 
licensed  as  brokers  by  the  court  of  aldermen.^ 


Section  V. 
Of  Advofvsomt. 

Where  the  patron  of  a  Uving  becomes  bankrupt,  the  com- 
missioner may  sell  the  advon'son ;  and  so  with  respect  to  a 
right  of  next  presentation  to  a  hving.  But  if  the  church  be 
void,  then  the  presentation  cannot  be  sold ;  for  the  void  turn 
of  a  church  is  not  valuable;^  and  the  bankrupft,  therefore,  in 
that  case,  is  entitled  to  present.  For  the  7  th  section  of  the 
6  Geo.  4,  c.  IG,  enabling  assignees  to  execute  powers^  vested 
in  the  bankrupt,  contains  an  express  exception  of  the  right  to 
nominate  to  any  vacant  ecclesiastical  benefice. 

If  a  clergyman  be  bankrupt,  his  living  is  liable  to  a 
sequestration;  and  the  proceeds  are  distributable  amongst 
his  creditors.^ 


Section  VI. 

Of  lieversions  a$ul  Remainders. 

As  the  commissioners  are  by  6  Geo.  4,  c.  16,  sect.  64,^  em- 
powered to  convey  all  the  interesty  to  which  any  bai^orupt 

^  Cathcart  v.  Blackwood,  1  C.  B.  tod  see  an  able  note  of  Sir  W. 

L.  284.    In  re  Kennedy,  ib.    And  Evans,  in   his   Collection  of  the 

see  Flartif  v.  Odium,  3  T.  R.  681.  Statutes  on  Bankruptcy,  B.  L.  15, 

Lauderdale  v.  Duke  of  3iorUrote,  as  to  what  offices  are  and  are  not 

6  T.    R.  248.    Barwick  v.  Read,  assignable  under  a  commission,  in 

1  H.  B.  627.    Stone  v.  Lidderdale,  which  he  expresses  a  doubt  that 

2  Anst.  533.  Contrk  Stuart  v.  Lord  Hardwicke's  decision  in  ex 
Tinker,  2  B1.  640,  as  to  cases  of  parte  Butler,  supra,  will  not  stand 
insolvent  debtors.  But  now  by  the  the  test  of  fair  and  deliberate  judi- 
last    Insolvent  Act,   1  &  2  Vict,  cial  inquiry. 

c.  110,  s.  56,  a  certain  portion  only  '  Gibs.  794.    1  Bum's  Ecdesias- 

of  the  pay  of  an  insolvent  officer  in  tical  Law,  125. 

the  army  or  navy  can  be  assigned,  *  See  post,  362. 

under   particular   restrictions,  for  '  Ex  parte  Meymvtt,  1  Atk.  200  ; 

the  benefit  of  his  creditors.  but  see  ante,  p.  20. 

*  Ex  parte  Lyofu,  Ambl.  89 ;  '  Ante,  348. 
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is  entitled  in  any  lands  or  hereditaments,  and  which  he  may 
by  law  dispose  of,  it  seems  to  follow,  that  they  may  convey 
a  reversion^  or  remainderj  of  the  bankrupt  (as  well  as  lands 
in  possession),  or  indeed  any  Aiture  interest  which  is  vested 
in  tne  bankrupt  at  the  time  of  the  issuing  of  the  fiat,  such 
as  a  term  to  commence  infuturo} 

Therefore,  where  an  estate  was  conveyed  to  trustees,  upon 
trust  to  permit  the  same  to  be  occupied  by  O.  for  his  life, 
and  after  his  death  by  the  bankrupt  for  his  life,  with 
remainders  over,  and  it  was  provided  that  the  person  who 
should  be  entitled  to  the  occupation  of  the  mansion^ouse, 
should  reside  and  dwell  therein,  and  use  the  name  and  arms 
of  6.,  upon  pain  of  forfeiting  all  benefit  under  the  settle- 
ment, and  O.,  the  first  tenant  for  life,  did  not  die  until  many 
years  after  the  bankrupt  had  obtained  his  certificate,  and  the 
Dankrupt^  upon  G.'s  death,  entered  into  possession  of  the 
property;  it  was  held  that  the  bankrupt  had  such  a  life 
interest  in  remainder  as  passed  to  his  assignees,  liable  to  be 
defeated  by  his  default  to  comply  with  the  conditions  of  the 
settlement.  And  the  court  gave  its  sanction  to  an  agree- 
ment entered  into  between  the  bankrupt  and  the  assignees, 
by  which  a  reasonable  allowance  was  made  to  him,  to 
induce  him  to  serve  the  estate,  by  continuing  to  reside 
in  the  mansion-house,  and  fulfilling  the  conditions  of  the 
settlement.^ 

So,  where  the  bankrupts  took  a  reversionary  interest  in 
some  property,  charged  with  the  payment  of  debts,  as  resi- 
duary devisees  under  their  father  s  will,  of  which  also  they 
were  constituted  executors,  and  the  testator  had  been  dead 
for  forty  years,  it  was  held,  that  in  the  absence  of  all 
evidence  of  any  outstanding  debts,  the  assignees  had  a  fiill 
right  to  dispose  of  this  property,  and  that  the  bankrupts 
were  bound  to  join  in  the  conveyance.® 


Section  VII. 

Of  Powers. 

When  a  power  of  appointment  was  vested  in  a  bankrupt, 
it  seems  to  have  been  for  some  time  a  point  unsettled, 

1  2  Com.  Dig.  25.    Good.  88.  "  Ex  parte  BtMon,  1  M.  D.  &  D. 

'  Es   parte    Qoldeney,    3    Dea.     667. 
570. 
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whether  the  haigaia  and  sale  of  the  wimifwimMra  had  the 
saioe  operatMMn  as  a  due  ezecvtMui  of  the  power  hythe 
hankrupt.^  la  one  case  it  was  decided,  that  a  haiilmi|^ 
who  had  an  abeolute  power  of  appointment,  could  not  oe 
compelled  by  a  decree,  on  a  bill  in  equity  filed  against  him, 
to  execute  such  power  in  fafoiir  or  his  assignees.^  In  a 
subsequent  case,  however,  in  the  King^s  Bendiy  wheve  the 
bankru{>t  was  seised  of  a  life  estate  with  a  seneral  power 
of  appointment,  with  remainder  in  de&nlt  of  appointment 
to  himself  in  fee,  and  after  his  banknqptcj  he  eieonted 
the  power,  it  was  held  that  (all  his  interest  having  passed  to 
the  aafiignees  by  the  assignment  firom  tiie  commissioners) 
the  appointment  was  void,  imd  ^at  htt  asskniees  had  a 
^sufficient  legal  estate  to  maintain  an  eieetment?  And  in  a 
former  case,  too^  where  an  estate  was  limited  to  ikua  bank- 
rupt for  life,  with  intervening  uses,  and  remainder  to 
himself  in  fee,  with  power  to  chfmge  the  uses ;  the  re* 
mainder  in  &e  was  held  to  vest  in  the  assignees,  and  his 
power  of  revocation  to  be  gone.^ 

So  where,  by  a  marriage  settlement,  the  husband  tookan 
estate  for  life,  with  power  of  appointment  to  children, 
r^nainder  to  trustees  to  preserve,  &c. ;  remainder  to  children 
in  tail,  in  default  of  a}^intment,  remainder  to  husband  in 
fte,  in  defiudt  of  issue ;  the  husband  became  bankrupt,  and 
conveyed  in  the  usual  way  all  his  property  by  bargain  and 
sale  to  his  assignees,  and  afterwaros  executed  an  appoint- 
ment to  his  son  in  fee,  after  his  own  life  estate,  and  the 
assignees  sold  the  life  estate  to  the  bankrupt's  mother; — it 
was  held,  that  the  son  took  nothing  under  the  appointment, 
but  was  only  entitled  to  an  estate  tail  under  the  original 
settlement.^ 

But  all  question,  as  to  powers  of  appointment  vesting  in 
the  assignees,  is  now  set  at  rest  W  the  77tk  sectUm  of  the 
6  Geo.  4,  c.  16,  which  provides  that  all  powers  vested  in 
any  bankrupt,  which  he  might  legally  execute  for  his  own 
benefit,  (except  the  right  of  nomination  to  any  vacant  eccle- 
siastical oenefice,)  may  be  executed  by  the  assignees,  for  the 
benefit  of  the  creditors,  in  such  manner  as  the  bankrupt 
might  have  executed  the  same.  And,  independently  of  this 
express  provision  as  to  powers  of  appointment,  the  7^th 
section  (as  we  have  seen)  also  enaUee  the  lord  chanoeUor  to 

»  Sogden  on  Powers,  154.  And  see  Hale  r.  Eteatt,  2  Keen, 

2  Thorpe  ▼.  GoodaU,  1  Rose,  43.  444. 

17VC8.270.  <Lom,  71. 

'  Doe  V.  Britain,  2  B.  &  A.  93.  »  Badham  v.  Mee,  7  Bing.  69S. 
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order  the  boafanqii  to  kin  in  an j  oanTeyanoe  to  a  poyrbMcr 
of  my  part  of  the  ban&nipt^s  estate. 

WbeiB  a  bankraply  lumiu;*  a  power  of  appointment  over 
monejy  to  be  eaoBcuted  onl7%  win,  made  his  wiQ  disposmg 
of  the  propertr,  and  then  becanie  hankrapt  and  obtained  his 
ontifieatey  and  died  widioat  leioking  hie  will;  it  was  held, 
that  the  famointee  under  the  wiU  was  a  tmstee  for  the 
ereditofa  ot  the  bankropt,  who  had  beooiae  each  after  he  had 
obtained  his  certificateA 

With  zeapect  to  pmeen  of  attornegy — ^it  has  been  deter* 
mined,  that  a  power  of  attcffney,  giyren  hy  the  banknrot  to 
receive  money  for  him,  is  revoked  bj  his  bankmptcjp  and 
it  would  seem,  also,  diat  a  power  of  attomej  giren  to  a 
bankropt  for  the  same  pupose,  would  be  equally  revoked.^ 
But  when  the  power  has  been  given  by  a  bai^rupt  to  do  a 
meie  formal  act, — such  as  to  sign  an  indoreement  upon  the 
register  of  a  sh^  when  she  returns  home,  (which  the  baidc* 
mpt  indeed  might  be  ccnnpelled  to  do  himself,  notwithstand- 
ing his  bankruptey)— in  such  a  case,  the  power  of  attorney 
has  been  held  not  to  be  revoked.'^ 


Section  VIII. 

Of  a  PossiiUityy  or  Contingent  Interest. 

The  words  ^^pombiUty  of  prqfits^^  are  not  contained  in 
the  6  Geo.  4,  c.  16,  as  they  were  in  the  5  Geo.  2,  c.  SO,  s.  1, 
where  this  was  included  among  other  spedm  of  property, 
which  the  bankrupt  was  compelled  to  give  up  in  the  dia- 
doeure  of  his  effects.  But  tne  provision  of  that  statute 
vested  no  vomer  m  tke  eommissioners  over  this  deBcription 
of  the  bfmkrupt's  property,  nor,  indeed,  gave  any  direction 
as  to  what  they  were  to  assign, — ^imposin^  only  a  particular 
penally  on  the  banknnit,  for  not  disdosmg  his  effects  in 
^e  manner  there  statea  The  words  ^^possibility  of  profit," 
therefore,  afforded  nothing  more  than  an  argument,  as  to 
what  the  intent  of  the  legislature  was  in  those  provisions 
that  rdbited  to  the  assignment  of  the  commissioners  of  the 

'  Tinney  v.  Andrewi,   6  Madd.  *  Dixon   v.    Ewart,    Bock.    94. 

2S4.  3  Meriv.  322;   and  see  ex  parte 

2  HoviU  ▼.  Lethwaiie,5lAp.  158.  MacdanneU,  Buck.  399.    Ex  parte 

»  Hudson  V.  Granger,  5  B.  &  A.  SteuHtrt,  1  G.  &  J.  344. 

31. 


400  '    Of  the  Real  Estate.    [Chap.  11,  Pt.  1. 

bankrapt's  general  property; — and  on  the  strength  of  which 
it  has  been  decided,  that  all  property  of  the  bankrupt,  that 
was  included  under  the  words  '^  possibility  of  profit,  passed 
to  the  assignees.^  Notwithstandmg  those  words  are  ontdtted 
in  the  6  Geo.  4,  c.  16,  (for  which,  however,  there  does  not 
seem  to  be  any  particular  reason  assigned)  the  learned  author 
of  the  act  considered,^  from  its  general  tenor  and  purport^— 
from  the  provision  at  the  conclusion  of  it,  that  it  should  be 
construed  oeneficially  for  creditors, — and  from  the  extensive 
words  ^  enabling  the  commissioners  generally  to  deal  with 
and  assign  the  oankrupt's  property,^ — ^that  tne  construction 
of  the  statute  would  be  as  extensive  in  this  respect  as  if 
those  words  had  been  retained  in  it. 

But,  as  a  possibility  (coupled  with  an  interest)  is  by  law 
devisable,'*  it  would  seem  to  follow  on  that  ground  alone, 
that  it  may  be  also  assi^ed,  with  the  other  disposable 
property  oi  a  bankrupt,  for  the  benefit  of  his  creditors. 
And,  where  there  was  a  devise  to  such  of  the  children  of 

A.  as  should  be  Uving  at  her  death, — and  A.  had  issue 
(amongst  others)  B.,  who  became  a  bankrupt,  and  got  his 
certificate  allowed, — after  which  A.  died;  it  was  he&,  that 
the  assignees  in  this  case  were  entitled  to  the  bankrupt's 
interest ;  for  that  he  himself  might  in  his  mother^s  lifetmie 
have  released  such  interest, — and  that  the  commissioners 
were  therefore  enabled  to  assign  it.^ 

The  possibility,  however,  must  be  such  an  interest  as  can 
be  assigned  or  released.  Therefore  the  mere  possibility,  or 
expectancy f  of  inheriting  an  estate  generally  as  heir  at  law, — 
there  being  no  persand  desianatay  —  cannot  be  assi^ed 
by  the  commissioners.  So  tnat  if  an  estate,  under  uiese 
circumstances,  comes  to  the  bankrupt  after  he  has  4>btained 
his  certificate,  neither  the  commissioner,  nor  the  assignees, 
have  any  control  over  it.^  But,  if  the  estate  descends  to 
him  before  his  certi/icate,  it  will,  in  that  case,  pass  to  his 
assignees  under  the  6^th  section  of  the  6  Greo.  4,  c.  16. 

A  policy  of  insurance  efiected  by  a  bankiTipt  on  his  own 
life,  passes  to  his  assignees,  however  small  the  apparent 
value  of  it  may  be.'    But  where  the  bankrupt  had  assigned 

1  Thwffe  V.  GwidaU,  1  Rose,  44.  *  Moth  v.    Frwne,   Ambl.  394; 

3  Lord  Henley'B  B.  L.  218.  and  see  CarUton  v.  Leighton,   3 

3  Section  135.  Merlv.  671. 

*  Roe  dem.  Perry  v.  Jones,  1  H.  '  Schondler  v.   Waee,  1   Camp. 

B.  30.    Jones  v.  Roe,  3  T.  R.  88.  487. 

*  Higden   v.    WilliavMon,   3   P. 
Wms.  132. 
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a  bond  to  a  creditor  to  secure  the  payment  of  a  debt,  with  a 
proviso  for  redemption,  and  the  balance  of  the  debt  remain- 
mg  unpaid  at  the  time  of  the  bankruptcj  was  larger  than 
the  amount  of  the  bond,  it  was  held  that  the  bankrupt  had 
no  possibility  of  interest  to  pass  to  his  assignees.* 


Section  IX. 

Of  a  Voluntary  Conveyance. 

(See  ante,  71,  as  to  ^Jraudule^it  conveyance  being  an  act  of 
Bankruptcy;  and  see  post,  430,  as  to  Personal  Pre- 
•  perty  Jraudulently  delivered  in  contemplation  of  Bank- 
ruptcy.) 

Bjr  the  6  Geo.  4,  c.  16,  s.  78,  if  any  bankrupt,  being  at 
the  time  insolvent y^  shall  (except  upon  the  marriage  of  any 
of  his  children,  or  for  some  Taluaole  consideration,)  have 
conveyed,  assigned,  or  transferred  to  any  of  his  children,  or 
any  other  person,  any  hereditaments,  &c.,  the  commissioners 
have  power  to  sell  and  dispose  of  the  same ;  and  such  sale  is 
declared  to  be  valid  against  the  bankrupt,  and  such  children 
and  persons  claiming  under  him. 

A  voluntary  settlement,  or  purchase,  for  a  Tmfiy  made 
trfter  marriage,  has  been  held  to  be  included  in  this  power 
given  to  the  commissioners,  upon  the  construction  of  the 
words  "children,  or  any  otiier  person,^* — ^which  are  copied 
by  the  above  section  from  a  former*  act.     And  where  a 

'  Dangerfield  v.  Thomas,  1  Per.  been  then  a  trader.    Critp  v.  Pratt, 

ft  D.  287.  Cro.  Car.  548.    lAUy  v.  Osborne, 

2  Theae  words  were  not  in  the  3  P.  Wms.  298 ;  and  see  Pickstock 

1  Jac.  1,  c.  15,  5.  5,  from  which  ▼.  Lytter,  3  M.  ft  S.  371.  Oots  v. 

this  section  is  taken,  and  which  ap-  Neale,  5  Moore,  19.    It  has  lately 

plied  to  all  cases  of  a  conveyance  been  decided,   also,  under  the  13 

without  consideration,  whether  the  Eliz.  c.  5,  that  a  voluntary  settle- 

banlcrupt  was  insolvent,  or  not,  at  ment  by  a  party  largely  indebted, 

the   time.     So  that,   before  the  who  becomes  insolvent  within  three 

preMnt  statute,  in  order  to  make  years,  is  void ;  and  that  under  these 

a   transaction  of  this   kind  void  circumstances  it  is  not  necessary 

against  creditors,  it  was  not  essen-  to  prove  that  the  party  was  at  the 

tial  that  the  party  making  the  con-  time  of  the  settlement  in  a  state 

veyance  shouM  have  been  indebted  amounting  to  hisolvency.  Tbumseni 

at  the  time ;  (Fryer  v.  Flood,  1  Bro.  v.  fVettacott,  2.  Beav.  340. 
160.      Olaiiter  v.  Hewer,  8  Ves.         ^  i  j^c.  1,  c.  15,  s.  6.  Tucker  v. 

195.  9  Vet.   12.    11   Ves.  377;)  CmA.  Styles,  288.  Oteutor  v.  H«cer, 

though  it  was,  of  course,  necessary,  8  Ves.  195.  9  Ves.  12.  1 1  Ves.  377. 
as  it  is  now,  that  he  should  have 
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deedy  by  which  the  hanknipt  octtveyed  his  real  CBtete  to 
trustees  £ar  the  benefit  of  his  wife  and  dbildieii,  wos  ot- 
preesed  to  be  made  ''in  consideration  of  6«.  and  ofAir 
9al%M$  eQ$mdaraiims" — ^Lord  Haidwiche  said,  that  this 
did  not  oblige  the  court  to  hold  it,  at  all  events,  to  be  for  a 
valuable  consideration^  and  could  at  most  only  admit  the  . 
party  into  proof,  that  there  were  other  valuable  consider- 
ations ;  and  he  decreed  that  the  trustees,  in  this  case,  should 
convey  to  the  assignees^  of  the  bankrupt.  But  a  covenant 
by  a  husband  to  secure  to  his  wife  an  annuity  during  her 
life,  in  case  she  should  survive  him,  is  a  sufficient  consider- 
ation to  support  the  grant  of  an  annuity  from  the  wife's 
iather,  who  afterwards  becaoM)  bankrupt.^ 

Wl^ere  a  deed  was  made  by  aa  earaentriz  before  an  act 
of  bankruptcy,  for  securing  out  of  the  trust-monies  (in  her 
hands  at  tne  time  of  the  deed)  the  fortunes  of  the  cestui  que 
truits,  it  was  hdd  good  a^fainst  creditors.*  But  where 
an  administrator  executed  a  eonveyance  to  two  pcgsons, 
for  the  payment  of  1500L  eadi  (given  to  them  by  the 
intestate),  it  was  held  fraudulent  aa  against  creditcffs, — unkas 
it  could  be  proved,  tiiiat  the  administrator  had  assets  in  his 
hands  belongine;  to  the  intestate  at  the  time  of  executing 
the  conveyance.^ 

If  a  trader  make  a  voluntary  oonv^jrance^  in  oonaider- 
ation  of  natural  affection,  and  he  be  n^  tndebted  at  the  tune 
to  any  person,  nor  in  trea^  with  any  one  foot  the  sale  of 
the  lanos  conveyed,  such  a  conveyance,  it  has  been  held, 
would  have  no  badge  of  fraud  about  it;  but,  if  the  party 
be  indebted,  or  in  treaty  at  the  time  for  the  sale  <tf  tin 
lands,  it  would  then  be  considered  fiwidulent.*  A  convey- 
ance, also,  made  to  secure  the  debt  of  another  person,  is 
not  fraudulent  ^;ainst  creditors.  Therefore,  where  a  father, 
at  the  request  of  his  son,  executed  a  mortgage  to  secure 
a  d^  due  from  the  sim  to  the  mortgagee^ — ^the  vice-chan- 
eelhv  bdd,  that  this  was  not  a  voltrntaiy  conveyance  without 
consideration.' 

And  a  conveyance  made  to  a  creditor  for  a  valuable 
ccmsidcntion,  svmciently  strong  in  itself  to  influence  tiie 
debtor  to  make  it,  has  been  held  not  vohmtarT,  within  the 
Insolvent  Act  of  7  Geo.  4,  c.  57,  s.  32,  althougn  part  of  the 
consideration  consisted  of  a  pre-existing  debt' 

1  Walktr  V.  BMrrowt.  I  Atk.  93.  &  Stjk;  446. 

2  Sx parte  I>ni^U^  2  G.  &  J.        •Ex pwte HMm, Bock.  165. 
2S3.  '  Margmtfm  v.  Saxt9%  1  Y.  k 

^  CodtY.  Co94feUm,  10  Mod.490w     C.  Exfih.  Ou  5aa» 
*  Bateman'i  case,  1  Mod.  76. 
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A  deed  of  iiwrigniBflnt  bj  an  lEiiaolveiii  of  all  lus  effisete, 
£)r  the  benefit  of  Bk  credites,  executed  doniig  Us  nopnaoi^ 
iDoit,  without  oonaadefaticHi,  and  wtfbimt  presBoie  £eqiil  an 
creditor^  is  YokaaAary,  was  hdd to  be  Toid  nnderthe  7  Geo.  % 
c.  67,  8.  32.* 

But  a  voluntar  J  ooBYevainfi^  tboQgk  rad  as  agaiiist  the 
creditoia  of  a  baalanipt^  liaa  been  bolden  good  &r  all  odmr 
pnqxiaee*^  And  a  voliuitaij  bond^  being  TaM  as  betvieen 
tbe  parties  wUai  it  is  nirxendered  bj  tM  oU%ee  for  a  nib- 
atitated  bond  hwsk  the  ot£gei>  has  oe^i  detcaaaBlned  to  be  a 
good  Gosaidemtum  lor  such,  aubstitated  bond^  eyca  agunat 
cceditoxB^ — unleas^  indeed,  t)ie  bond  was  gi^an  wkh  a  maiat- 
lent  design  to  sabetilute  a  Yalid  lor  an  invalid  security.^ 

In  Qidar  to  aupport  the  raliditj  of  a  deed  impeached  as  a 
T<dsntaij  eoBTejanee,  it  is  noi  naeeaeaij  lor  a  creditor  to 
proTO  pressure  oy  him  of  the  bonknqit,  it  being  finr  the 
assignees,  who  seek  to  avoid  the  secnnty,  to  make  out  that  it 
was  tbe  Tohmtarj  act  of  the  baakrapt/ 


Sbction  X. 

Ofmn  Eaeteutary  or  Ben^eial  Cmtfrtet. 

There  is  some  difficulty-  (from  a  renew  of  the  cases  in 
the  books)  in  determimng  what  int^est  tiie  assmiees  take 
in  a  eovenaal^  or  wpreement,  entered  into  hj  a  lessor  with 
tbe  bankrupt  lor  the  renewal,  or  the  grantmg,  of  a  kate. 
In  one  case,  it  was  held,  that  the  assignees  were  not  entilled 
to  the  specific  performance  of  such  aereement.^  But  this 
mpears  to  have  been  decided  prindpaUy  irnon  the  authority 
of  another  case,  whidi  has  been  very  nroch  iaqmgned,  and 
in  the  report  of  which  there  are  indeed  two  wholhr  ooih 
tradictor^  statonenta  In  one  of  these,^  it  is  laid  down, 
that  equity  will  not  compel  a  lessor,  who  had  oovenanted 
with  a  bankrupt  to  renew  a  knee,  to  renew  in  &TiMir  of  the 
assignees;  and  in  another  rqMurt  of  the  same  case/  it  is 
slated  to  haTe  been  hold^  that  such  a  eonranant  fvas  assUm' 
abk  in  law.  In  a  sabsciciaent  case,^  Mr.  Justice  Buuer 
dottbted  the  authority  of  the  first-moKtioned  report  of  tlua 

1  Bvmt  Y.  7\N0My,  3  Nev.  &  P.         *  Moyset  v.  LUUe,  2  Vera.  194. 
88.  *  Drake   t.    Majfor   of    Exeter, 

>  Ezpute^ett,  lG.StJ.2SS.  1  Ch.  Cs.  71.    1  Nelk  lOS.    IBq. 

*  £x  parte  Berry,  19  Ves.  218.  Ab.  53. 

*  Doe    dem.    Lamb  y.   Gmett,        '  Ibid.  Pkteman,  183. 

1  lyn,  k  G.  14.  2Cr.M. aE.599.         ^  Smith  v.  C<#fi,  2  H.  B.  444. 
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case,  and  said  he  did  not  see  why  a  cpvenant  for  the  renewal 
of  a  lease,  of  which  a  profit  mi^ht  be  made,  might  not  be 
assigned;  and  Mr.  Justice  Hea3i  said,  that  he  thong-ht  the 
case  cited  from  Vernon  a  very  strange  one;  for,  that  a 
covenant  to  renew  a  lease  ran  with  the  land. 

Bankruptcy,  indeed,  does  not  seem  to  operate  as  an  actual 
discharge  of  such  a  contract;  though  it  may  depend  upon 
many  circimistances,  whether  a  court  of  equity  will  decree 
a  specific  performance  of  it  in  favour  of  the  assignees.^  In 
one  case  it  was  said,  that  a  specific  performance  wotdd  not 
he  decreed,  merely  to  give  up  the  house  to  the  assignees.^ 
And  Sir  William  Grant,  in  a  later  case,  (in  which,  how- 
ever, the  point  was  not  expressly  before  him,)  doubted 
whether  assignees  could  compel  a  landlord  specifically  to 
perform  an  agreement  to  grant  a  lease  to  a^  bankrupt — 
P|articularly  wnere  such  an  agreement  contained  a  stipula- 
tion, that  the  intended  lessee  should  not  assi^.  Lord 
Loughborough  also  observed  in  Brooke  v.  JSenntt,  that  it 
must  be  a  very  strong  case  that  would  induce  the  court  to 
carry  into  execution  an  agreement  between  landlord  and 
tenant,  (the  estate  not  being  executed  at  law,)  where  the 
person  who  was  to  become  the  tenant  had  become  a  bank- 
rupt; and  he  added,  that  in  such  a  case,  the  court  would 
consider,  whether  it  would  put  any  terms  upon  the  assignees 
to  make  them  do  equity,  and  dispose  of  the  lease  to  a  proper 
and  responsible  person ;  and  that,  as  the  covenant  of  the 
bankrupt  must,  ol  course,  be  of  less  value  than  if  his  bank- 
ruptcy nad  not  intervened,  the  assignees  would  be  ordered  to 
enter  into  all  the  covenants.^ 

If,  however,  a  party  contract  to  grant  a  lease,  merely  for 
the  persoTud  aecommodation  of  the  bankrupt j  then  it  is  clear 
that  the  assignees  are  not  entitled  to  the  specific  execution 
of  it ;  for  to  hold  the  contrary,  would  be  against  the  mani- 
fest intention  of  the  parties,  as  well  as  the  justice  of  the  case, 
in  that  particular  instance.^ 

With  respect  to  any  contract,  which  the  bankrupt  may 
have  entered  into,  for  the  purchase  of  any  estate  or  interest 
in  land,  it  is  provided  by  the  ^th  section  of  the  6  Geo.  4, 
c.  16,  that  the  vendor,  or  any  person  claiming  under  him, 
(if  the  assignees  shall  not,  upon  being  required,  elect 
whether  they  will  abide  by  and  execute  such  agreement,  or 

*  Brooke  v.  Hemtt,  3  Vea.  ^  w^therdll  v.  Oeering,  12  Ves. 
253.  513. 

'  WiUingham  ▼.  Joyce,   3  Ve«.         *  3  Ves.  253. 
168.  «  mood  V.  Fiifday,  2  Bidl  &  B.  9. 
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abandon  the  same,)  may  apply  by  petition  to  the  lord  chan- 
cellor; who  may,  thereupon,  order  the  aseimees  to  deliyer 
up  the  agreement,  and  the  possession  of  uie  premises  to 
the  vendor,  or  person  claiming  under  him,  or  may  make 
such  other  order  as  he  shall  thimc  fit  As  to  any  agreement, 
therefore,  of  the  bankrupt  for  the  purchase  of  lands  or  tene-  - 
ments, — there  can  be  no  doubt,  (from  the  wording  of  the 
above  section,)  that  it  admits  a  right  in  the  assignees  to 
enforce  the  performance  of  a  contract  of  this  description 
affainst  the  vendor,  if  it  is  thought  beneficial  to  the  interests 
of  the  creditors  to  do  so. 

The  provision  also,  as  to  the  election  of  the  assignees  in 
the  above  section,  appears  to  proceed  upon  the  broad  prin- 
ciple, that  they  are  entitled  to  the  benefit  of  every  covenant 
or  agreement  of  any  description  made  with  the  bankrupt^ 
before  his  bankruptcy.  Accordingly,  it  has  been  holden, 
that  lands  previously  articled  to  be  sold  by  a  bankrupt  pass 
to  the  assimees,  together  with  the  benefit  of  the  contract, 
and  that  l^ey  can  compel  the  purchaser  to  a  specific  per- 
formance;^ and  unsatisfied  juo^ents  against  the  bank- 
rupt, in  such  a  case,  have  been  ^so  holdeu  to  be  inoperative 
against  the  title.  So,  where  the  bankrupt  had  made  a  con- 
veyance of  all  his  property  to  trustees  for  the  benefit  of 
his  creditors,  under  which  the  trustees  contracted  to  sell 
certain  lands  to  the  defendant,  and  they  afterwards  filed  a 
bill  against  him  for  specific  performance,  but,  before  answer, 
a  commission  of  bankruptcy  was  issued  out  against  the 
bankrupt,  upon  which  ms  assignees  filed  a  supplemental 
bill  to  enforce  the  contract;  it  was  held  in  this  case,  that, 
though  the  conveyance  to  the  trustees  was  itself  an  act  of 
bankruptcy,  yet  that  the  assignees  might  compel  the  per- 
formance of  the  contract  maae  under  it.^  It  seems,  too, 
that  the  assignees  may  adopt  any  contract  which  the  bank- 
rupt enters  into  even  tifter  the  act  of  bankruptcy  ^if  such 
contract  be  beneficial  to  the  estate),  and  may  enforce  it 
against  the  person  who  has  so  contracted  with  the  bankrupt.^ 

Where  the  bankrupt  had  bought  some  freehold  property 
by  auction,  and  had  paid  a  deposit  of  20/.  per  cent,  on  the 
amount  of  the  purchase  money,  but  there  oeing  some  dis- 
pute about  the  title,  the  purchase  was  not  completed  before 
the  bankruptcy,  and  the  vendor  petitioned  that  the  assignee 
might  be  ordered  to  deliver  up  the  agreement;  a  special 

1  And  see  WhUworth  ▼.  Dams,         '  Ooodwinyr.Ligktbodff,lJHn\eil, 

1  V.  &  B.  145.    Shper  v.  Fish,  2  V.  153. 
&  B.  145.  *  Butler  v.  Carver,  2  Star.  433. 

3  Sharpe  v.  Roahde,  2  Rose,  192. 
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Older  iras  Butde,  gifin^  the  asagvee  a  ibitugte  to  «ieot 
wliedier  he  would  fiiifil  or  ■haniton  the  agreenent,  idtfaont 
|»eittdioe  to  his  right  to  a  rBtiim  of  the  depoat  aoDej.^ 

The  right  of  suing  in  an  Kngtiwh  oomt^  upon  a  oontiaet 
made  hj  the  faanknipt  in  Kngiand  with  a  petsm  naadent  ia 
Eogiand,  passes  to  die  asngnaes  nader  an  Lnb  i 
of  bankxiipt.2 


SBcnojr  XI. 

Of  the  EsttOe  of  ike  W^e,  mnd  JPraperiy  mtOed  m  tke 
BamkrmpeM  Wtfe  umd  CbOdrm. 

The  aangnaes  are  enlided  to  tho  aame  interest  in  all  the 
property  of  the  9t^  of  tiie  bmkrupty  as  he  hinself  pos- 
iesaed  at  the  time  of  his  baokniptBy.  For  the  aske  of 
CQBupendioosneBS,  it  is  prapoiel  to  incfaade  in  this  section 
theconskknitionof  dm  Jaw,  as  it  affiwts  both  the  JZorfaad 
Penanal  estate  of  the  wife. 

AodJSnt,  as  to  het  JUalesUOe:— 

If  the  faankrapt  be  seised  of  lands  in  right  of  his  wife,  Ab 
assignees  are  entitled  to  Asm  during  the  coveitare.<^ 

So,  a  n(^  of  «itrf  vested  in  hwnnd  and  wife,  in  right 
of  the  wife,  passes  to  the  asttgnees  of  the  husband,  if  he 
become  bankrupt^ 
« 

J}omerJ]  When  the  wife,  however,  is  entitfed  to  iforanr  in  her 
hnsband's  lands,  this  right  is  not  aflhetod  in  any  w^  by  his 
bankruptcy.^  And  a  provision  made  prerioua  to  the  mar- 
xiage  in  bar  of  dower^  if  pracaxwos  and  uncertain,  does  not 
bar  the  wife.  As,  wiieie  it  was  provided  by  a  settfeHMOt, 
that  the  wife  should  be  entitled  to  soch  peraonal  estate  as 
the  husband  mi^  €&  poaetmirfy  according  to  the  costoai 
of  London,  and  the  hushaad  aftervaids  becane  banknift ; 
the  wife  was  h^  entitled  to  dower  in  this  case  aniast  the 
daim  of  the  aasigaees.^  Bnt  where  a  bankrupt,  oefere  he 
was  seised  in  possession  of  knds^  made  a  vcdnntary  settle- 
ment  of  them  after  his  marnace,  in  trast  fcr  his  wife  aiMd 
children;  it  was  held,  that  me  settfement,  Aoagh  void 
creditors,  sohaktod  fcr  the  benefit  of  tibe  wife  and 


^SKiaxteArMlrflr,  lDes.581.  *  Mehdl  v.   Bagim,   6  lu 

'  Ferguaon  v.  Spencer,  1  Man.  689. 
&  G.  9S7.  '  Good.  90.    Stewe,  163. 

*  2  Com.  Dig.  Buikrupt  D.  11.  *  SmUk  v.  SmUk,  $  Vm.  lOlL 
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ebildren  i&  the  event  of  any  suiplus;  and  that  die  irife 
(never  hftiiog  been  entitled  to  dower  in  lihese  lands;  bj 
leason  that  the  eetdement  w«8  made  before  the  husband 
was  seised  of  anjr  estate  in  possession)  eonld  not  claim  dower 
agsinst  the  creditors  bj  force  of  tlie  bsnkitqytcy.' 

And  where  an  attendant  t^rm  became  \'ested  in  the  wifo 
of  the  bankropt  (who  was  the  owner  of  the  inheritance),  as 
the  administratrix  of  the  trosteey  after  which  the  banknipt 
died ;  it  was  beUL^  that  die  was  not  enHtied  to  dower,  and 
that  she  was  bound  to  assim  the  term  to  a  pmxJiaser,  to 
whan  the  assignees  had  sold  the  estate;  for^  as  she  wooU 
have  no  right  to  dower,  if  the  term  were  Tested  in  anotber 
peraom,  the  mere  circumstance  of  its  being  vested  in  her  wHl 
not  glTe  her  that  nght.^ 

Lands  devised  and  settled  for  her  nepareite  mk^I  Where 
lands  are  devised  in  foe  to  the  wifo^br  her  separate  use, 
^MKigh  there  are  no  trustees  appointed,  yet  me  devised 
premises  aie  not^  subject  to  the  bankraptcy  of  her  hu^mnd; 
for  the  testator,  having  a  power  to  devise  tiie  premises  to 
trmsiees  for  llae  separate  use  of  the  wife,  the  comt,  in  com- 
pliance with  his  declared  intention,  will  supply  tiie  want  of 
them,  and  make  the  husband  trustee.  And  in  such  a  case, 
as  the  assignees  (who  claim  under  the  husband)  can  have  no 
better  right  than  he  had  himself,  the  court  wil!  order  them 
to  join  in  n  oonveyanoe  to  a  trustee  for  the  separate  use  of 
the  wife.*  So  where  a  testator  devised  and  bequeathed  two 
foeehoki  houaes  to  the  banlorupf  s  wifo,  witili  all  the  furniture 
in  one  of  the  houses,  "fyr  hor  own  sole  use  and  benefit,^  it 
was  held  that  these  words  applied  to  the  famitnre  us  well  as 
the  house,  and  liiat  ihe  was  entided  against  the  ass^nees 
to  the  whole  of  the  furniture  for  her  separate  use.^  But  a 
trust  for  t^e  wife's  ^own  use  and  benefit,"  does  not  amount 
to  a  trust  "for  her  separate  use.*^  In  all  cases,  however, 
where  ^  bankrupt  would,  from  the  circumstances,  be  con- 
sidered as  a  trustee  for  his  wife,  his  assignees  will  be  h^ 
to  be  trustees  in  like  manner.  As  where,  in  a  maniase 
settlement,  an  estate  was  intended  to  be  setlied  to  ta& 
separate  use  of  the  wife  during  life,  but  by  mistake  was 
limited  to  die  use  (tf  thue  husband  for  life,  and  ike  hudband 
guve  a  note  und^  his  hand  to  the  trustee,  that  the  wife 


1 


ExputeAaB.1  G.&J.283.  *  Espote  KHRdk,  8M.B.BbD. 

-'  Mifie  V.  Smttk,  laoofb.  490.  400. 

*  B&imet  V.  Dmm,  2  P.  Wms.  *  BfloleffT.  9petKer,  2  YouBge  & 

3U.    Kirk  V.  PtnOm,  7  Via.  Ab.  C.Oi.Cm.eSI. 
95 ;  and  Bee  post,  377,  et  seq. 
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should  take  the  estate  to  her  separate  use,  accoiding  to  the 
original  intention  of  the  parties;  the  court  held,  in  this 
case,  that  the  assignees  of  the  husband  must  be  considered 
as  trustees  for  the  wife,  as  they  took  the  estate  subject  to  the 
same  right  as  she  was  entitled  to  against  the  bankrupt^ 
And  a  court  of  equity  will  in  eyery  case  supply  l^al 
defects  in  marriage  articles  executed  by  a  trader,  and  compel 
assignees  to  carry  the  articles  into  execution.^  Thus,  where 
a  settlement  was  by  lease  and  release,  and  the  lease  for  a 
year  was  lost,  the  settlement  was  neyertheless  held  good 
against  the  assignees  of  the  husband;  as  the  release  amounted 
to  a  coyenant  to  stand  seised.^ 

But  the  court  of  reyiew,  it  seems,  has  no  power  to  order  a 
trustee,  who  refuses  to  submit  to  the  jurisdiction,  to  conyey 
an  estate  to  the  assignees  which  was  deyised  to  the  trustee 
for  the  use  of  the  bankrupt's  wife.^ 

Where  the  wife's  fortune  was  by  articles  b^ore  marriage 
settled  to  the  use  of  the  bankrupt  for  life,  but,  if  he  fieuled 
in  the  world,  the  trustees  were  then  not  to  pay  the  pro- 
ceeds to  him,  but  apply  it  to  the  separate  maintenance  of 
the  wife  and  children, — ^the  court  held,  that  the  settlement 
was  ffood  against  the  assignees,  it  not  being  a  proyision 
out  of  the  bankrupt's  estate,  but  the  settlement  of  Iter  ornn 
property.* 

oo,  where  a  testator  bequeathed  his  residuary  estate  to 
trustees,  and  after  making  a  proyision  out  of  it  for  the 
benefit  of  his  son  for  life,  and  after  the  son's  death  for  his 
wife  and  child,  directed  that  if  his  son  should  charge  the 
interest  to  which  he  was  entitled  for  life,  or  agree  so  to  do, 
or  commit  any  act  whereby  the  same  or  any  part  thereof 
might,  if  the  absolute  property  thereof  was  yested  in  him, 
be  forfeited  to  or  become  yested  in  any  other  person,  then 
the  trustees  should  pay  and  apply  the  interest  for  the  main- 
tenance and  support  of  his  son,  and  any  wife  or  children  he 
might  haye;  and  some  years  after  the  testator's  death  the 
son  became  bankrupt;  it  was  held  that  the  tioist  for  the 
benefit  of  the  son  and  his  wife  and  children  was  yalid,  and 
that  the  assignees  were  not  entitled  to  any  part  of  the 
proyision.* 

Where  by  a  marriage  settlement,  in  consideration  of 
loOOZ.,  the  property  of  tne  wife,  which  the  bankrupt  was  to 

^  Tyrrell  v.  Hope,  2  Atk.  557.  ^  Brown  t.  Jones,  supim. 

3  2  Atk.  557.     Brown  y.  Jones,         *  Ex  parte  Abbot,  1  Deac.  338. 

1  Atk.   188.     Jordan  v.  Samge,         *  Lockyer  v.  Savage,  2  Str.  946. 

2  £q.  Ca.  Ab.  102.  BosvU  v.  Bran-  ^  Godden  v.  Crowhurst,  10  Sim. 
der,  1  P.  Wma.  459.  642. 
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have  for  his  own  use,  and  also  of  a  vested  interest  to  whidi 
«be  was  entitled  in  the  sum  of  4000/.  on  the  death  of  a 
tenant  for  life,  the  bankrupt  covenanted  that  his  heirs, 
executors,  and  administrators  should,  immediately  after  his 
decease,  pay  to  the  trustees  of  the  settlement  the  sum  of 
4000/.,  to  oe  held  upon  certain  trusts  for  the  wife  and 
the  children  of  the  marriage ;  but  there  was  a  proviso  that 
the  heirs,  (&c.  should  not  be  bound  to  pay  the  4000/.  unless 
the  assets  of  the  husband  should  be  more  than  sufficient  to 
pay  all  his  other  debts ;  and  the  husband  became  a  bankrupt 
oefore  the  death  of  the  tenant  for  life,  but  he  survived  the 
tenant,  and  afterwards  died  before  the  wife's  share  was 
payable;  it  was  held  that  the  husband's  assi^ecs  were 
not  entitled  to  receive  the  share  without  performing  the 
covenant.* 

But  where  the  wife's  estate  was  by  settlement  vested  in 
trustees,  to  assign  after  the  marriage  a  part  to  the  husband, 
and  in  the  event  of  lier  dyin^  in  his  lifetime  ^vithout  issue, 
then  to  be  divided  in  a  particular  mode;  and  the  husband 
covenanted,  that  in  that  event,  he  would  within  three  months 
after  her  decease  transfer  500/.  to  the  trustees,  for  the  sole 
use  of  her  next  of  kin,  but  he  became  a  bankrupt  in  her 
lifetime ;  it  was  held,  in  this  case,  that  the  500/*  (so  cove- 
nanted to  be  transferred)  being  only  contingent  at  the  time 
of  the  bankruptcy,  the  whole  of  the  trust  fund  vested  in  the 
assignees,  ana  that  they  w^ere  not  subject  to  any  equity  for 
the  payment  of  the  500/.2 

Where  property  was  settled  on  J.  R.  by  lus  father,  until 
he  should  talce  the  benefit  of  the  insolvent  act,  and  then 
the  trustees  were  during  his  life  to  apply  it  in  such  manner 
and  to  such  persons,  for  the  subsistence  of  J.  R.  and  his 
family,  as  the  trustees  should  think  proper;  and  after  his 
decease,  upon  trust  for  such  persons  as  he  should  appoint ; 
and  in  default  of  appointment,  in  trust  for  his  children ;  and 
J.  R.  took  the  benefit  of  the  insolvent  act,  having  three 
children,  but  his  wife  was  dead;  it  was  held,  that  the 
children  became  entitled  to  three-fourths,  and  the  assignees 
to  one-fourth,  of  the  Ufe  interest  of  J.  R.^ 

Maintemincc  out  of  her  own  property.]  The  wife  of  a 
bankrupt  has,  in  equity,  a  right  m  all  cases  to  an  adequate 
provision  out  of  her  own  property.    Therefore,  where  such 

'  Conbie  v.  Free,  1  Crug.  &  ^  Brandon  y.  Brandon,  3  Swtnst* 
Ph.  64.  327. 

•  Rippon  v.  Norton,  2  Beav.  63. 
VOL.  I.  T 
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property  cannot  be  got  at  by  the  assignees,  without  the 
intervention  of  the  court  of  equity,  the  court  will  compel 
them  to  make  a  competent  semement  upon  her,^  before  it 
will  permit  them  to  get  possession  of  the  property,  unless  the 
wife  be  otherwise  properly  provided  for.^  And  though  a 
settlement  has  been  made,  previous  to  the  marriage,  of  part 
of  the  wife's  property  to  her  separate  use,  it  does  not  bar 
her  claim  to  a  further  settlement  out  of  newly-acquired 
property.^  The  practice  in  these  cases  has  been,  to  refer  it 
to  the  master  to  settle  what  is  a  proper  maintenance, — 
having  regard,  on  the  one  hand,  to  any  prior  settlement  of 
other  property  made  by  the  husband — ana  on  the  other,  to 
any  other  property  possessed  by  the  husband  in  right  of  hi» 
wife.-*  This  eauity  of  the  wife  (to  a  provision  out  of  her 
property)  attaches  on  the  filing  of  the  bill,  which  nves  a 
coiut  of  equity  jurisdiction  over  die  property.*  And  where 
the  property  is  a  subject  of  equitable  cognizance,  it  does  not 
seem  to  be  material  whether  the  wife,  or  the  husband,  or  his 
representatives,  or  general  assignees,  come  for  the  aid  of  the 
court.*^  If  the  entire  property,  or  that  portion  of  it  which 
exists  at  the  time  of  her  husband's  bankruptcy,  is  not  more 
than  sufficient  to  maintain  her,  the  court  has  in  some  cases 
ordered  her  to  receive  the  whole  for  her  separate  use, — as  iii 
the  case  of  an  annuity,  to  which  she  is  entitled  at  the  time 
of  the  bankruptcy.^  But  where  it  is  more  than  sufficient 
for  her  maintenance,  in  no  case  will  the  whole  be  given.^ 
Thus,  where  the  net  income  of  the  property  she  brought  to 
her  husband  amounted  to  225Z.  a  year,  an  allowance  of  175Z. 

^  Parker  v.  DyAei,  •  Davis,  281.  ^  Ex  parte    Thompwn,    1    Dea. 

Holland  v.  Culliford,  2  Vern.  662.  90. 

Jacobscn  v.  Williams,  I  P.  Wins.  ^  Bunkm  v.  Dean,  2  Ves.  607. 

382.     BotvU  V.  Brander,  ibid.  458.  *  Green  v.  Otte,   I   Sim.  &  St. 

Orey  v.  Kentith,  ibid.  280.    Jewton  250.     Beaks  v.  Spencer,  2  Y.  &  C. 

V.  Moulsan,  2  Atk.  417.     If'orrall  651. 

V.  Marlar,  cited  1  P.  Wms.  459.  *  Steinmetz  v.  HaUkin,  1  G.  & 

Cox,  153.    2  Dick.  647.    Pryor  v.  J.  64  ;  and  see  Maeauieff  ▼.  PkiUps, 

HiU,  4  Bro.  139.     Watson  v.  Mas-  4  Ves.  15.  Murray  y.  Lard  BHbank, 

caU,  cited  1  P.  Wms.  456.    Sad-  10  Ves.  90,  but  see  also  J[>e  Jd 

dmgton  V.  Kinsman,    1   Bro.  44.  Oarde  v.  Lempriere,  6  Beav.  344. 

Preeman  v.  Parsley,  3  Ves.  421.  «  See  Mr.  Cox's  note,  1  P.Wma. 

Pringle    v.    Hodgson,    ibid.    617.  459.    Lord  Elibank  v.  MontoHeu, 

Broum  t.  Clark,  ibid.  166.    Lumb  5  Ves.  737.     I  Roper  Huab.  &  W. 

▼.  Milnes,  6  Vea.  517.    Harrison  v.  257. 

Buckle,    1    Str.    238.     Adams   v.  7  £s  parte  Coysegame,!  C.  B.  L^ 

Peirce,  3  P.  Wms.  12.    Ex  parte  265.  1    Atk.  192.  OsweU  t.  -Pw- 

BeUby,  1   G.  &  J.  167.    Ex  parte  bert,  2  Ves.  680. 

HaU,  ibid.    Carr  v.  Taylor,  10  Ves.  »  Wright  v.  Morley,  11  Ves.  20. 

574.    Bassitfi  t.  Serra,  3  Meriv.  Bere^ord  v.  Hohson,  1  Mad.  362. 

674  Green  v.  Otte,  supra. 
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.  a  year  was  ordered ;  ^  and  in  aome  cases^  where  tlie  property 
18  larff^e  enough,  it  has  been  divided  equally  between  the  wife 
and  uQe  assignees.^ 

It  seems,  however,  that  the  court  of  chancery  will  not, 
after  the  death  of  tlie  wife,  extend  this  equity  for  a  provision 
out  of  her  estate  to  the  issue  of  the  marriage,  where  no  claim 
has  been  made  by  the  wife  during  her  lifetime ;  for  the  right 
to  such  a  provision  is  merelj  persanal  to  the  wife,  and  the 
cx>urt  acknowledges  no  ^Tt^nartitle  in  the  childnen,  who  can 
claim  only  that  provision^  which  the  wife  thinks  fit  to 
secure  to  herself.  She  may,  even  at  any  time  before  the 
execution  of  the  settlement  (by  consent  in  court),  waive  the 
settlement,  and  defeat  the  children.^  But,  if  she  do  not 
waive  it,  and  the  court  has  oTice  jurisdiction  over  the  pro- 
perty by  the  filing  of  the  bill  (either  by  the  wife,  or  by  any 
other  person,^  the  intended  settlement  will,  in  that  case, 
upon  her  death,  enure  for  the  benefit  of  her  children.  For  an 
actual  settlement  is  not  necessary  to  give  title  to  the  children 
after  the  death  of  the  wife :  as,  if  there  be  a  decree  in  n 
cause,  referring  it  to  the  master  to  approve  of  a  proper 
settlement  for  the  wife  and  children,  ana  the  wife  die  oefore 
any  proceeding  under  the  decree,  the  settlement  must  still 
be  made  for  the  children.^  And  it  has  also  been  de- 
cided, that  the  filing  of  a  bill  by  an  executor,  though  the 
wife  dies  before  answer,  is  sufficient  to  entitle  the  children 
to  the  benefit  of  the  settlement.^ 

If  the  assignees,  however,  can  ^et  possession  of  the  wife's 
property,  witnout  calling  for  the  interposition  of  a  court  of 
eqiuty,  it  has  been  considered  doubtriil  whether  the  court 
woula,  in  such  a  case,  interfere  to  assist  the  wife.  ^  But 
the  court  of  chancery  has  frequently  granted  injunctions, 
to  stay  proceedings  of  the  husband  m  the  ecclesiastical 
court  for  the  recovery  of  a  legacy  to  the  wife,  until  a  proper 
settlement  has  been  made.^ 

'  Ex  purte  Thompton,  1  Dea.  90.  *  Ibid.  Marim  v.  MUeheU,  cit.  10 

°  fVarrall  t.  Marlar,  Browne  y.  Yei.S9.  RoweY.Jack9on,2Dick.604. 

Clarke,    Carr    v.    Taylor,    supra.  ^  Steinmetz  y.  Htiltkin,lG.8i\, 

Ooase  Y.  Davis,  dt.   1  Mad.  375.  64,  but  the  contrary  waa  held  in  Df 

Zx  parte  Newhaim,  1  G.  ft  J.  40.  to  Oardt  v.  Lempriere,  6  Beav.  344. 

*  Hearie   v.  Oreenbank,  3  Atk.  "  Jdami  t.  Pierce,  3  P.  Wms. 

717.    Scriven  y.  TMey,  Amb.b09.  11.     WUlaU  v.  Cay,  2  Atk.   67. 

2  Eden,  337.    Lhyd  v.  Willianu,  Jeumm  v.   MouUw,   2   Atk.  420. 

1  Mad.  453.  MUner  t.  Colmer,  2  P.  Wms.  641. 

^   Murray    t.     Lard     &ibarUk,  fVinch  v.  Page,  Buob.  80.    Prec. 

lOVes.  88.  91.  Ch.  548. 

M  G.  ft  J.  64,  but  see  De  la  •  Gardener  v.  Walker,  1  Str.  503. 

Oarde  v.  Lempriere,  6  Beav.  344.  Jewson  ▼.  MouUon,  supra. 
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Settlement  of  husbands  lands,"]  Where  a  settlement  is 
made  of  the  husband's  property  upon  the  wife  before  mar- 
riage, it  will  be- good  agamst  the  assignees,  for  marriage 
itself  is  a  consideration :  therefore  where  the  bankrupt  on 
his  marriage  settled  an  estate  in  trust  to  pay  the  rents  '^  unto 
or  for  the  maintenance  and  support  of  the  bankrupt,  his  wife 
and  child,  or  otherwise,  if  the  trustees  should  tmnk  proper 
to  permit  the  same  to  be  received  by  the  bankrupt  durins^  nis 
life,  without  power  for  him  to  charge  the  same;  it  was  held, 
that  a  trust  had  been  created  for  the  maintenance  and  support 
of  the  wife  and  child  out  of  the  property,  durine  the  bank- 
rupt's life,  and  that  his  assignees  took,'^only,  subject  to  this 
trust'  A  settlement  of  the  husband's  property,  also,  is 
equally  good,  if  made  after  marriage,  provided  it  be  upon 
payment  of  money  as  a  portion,  or  even  in  consideration  of 
an  agreement  to  pay  money,  if  it  be  afterwards  paid  pur- 
Kuant  to  the  agreement.^  And  if  a  bankrupt,  previous 
to  his  marriage,  covenant  to  settle  specific  lands  upon  his 
wife,  and  die  without  performing  the  covenant,  the  court 
will  compel  the  assignees  to  carry  the^  settlement  into 
execution; 

Where  a  man,  who  \&  not  a  trader y  and  not  indebted  at 
the  time,  purchases  lands  and  settles  tibem  to  himself,  and 
his  wife  and  children,  and  afterwards  enters  into  trade  and 
becomes  bankrupt,  the  settlement,  in  such  a  case,  is  good 
against  the  creaitors.'*  But,  where  a  purchase  was  made 
by  a  trader  who  was  indd)ted  at  the  time,  in  the  joint  names 
of  himself  and  his  wife,  and  he  afiterwaids  became  a  bank- 
rupt ;  the  wife,  in  this  case,  (before  the  6  Geo.  4,  c.  16,  s.  73) 
was  holden  not  entitled  to  any  interest  in  the  property.' 
And  so,  where  the  purchase  was  made  even  with  tbe  wi&'s 
money,  if  it  was  previously  received  by  him,  and  disposable 
at  his  own,  and  the  receipt  of  the  money  was  not  con- 
nected with  the  purchase,  nor  the  husband  bound  by  any 
agreement  with  a  trustee.^ 

But  now  it  is  apprehended,  that,  to  bar  the  claims  of 
the  wife,  the  parly  must  not  only  be  indebted^  but  must 
also  be  insolvent  at  the  time  of  the  purchase,  according  to 
the  construction  of  the  7^d  section  of  the  6  Geo.  4,  c*  16, 

»  Page  V.  Way,  2  Beav.  20.  *  Crisp  ▼.  Pratt,  Cro.  Car.  S40. 

3  Brofcn  v.  Jones,  supra,  1  C.  B.     lAUy  ▼.  Otbom,  3  P.  Wms.  298. 
L.  262.  »   Gktitter  ▼.  Hewer,  8  Vcs  .195 

3  Jordan  ▼.  Savage,  2  Eq.  Ca.  Tucker  v.  Coth,  Style,  289. ;  aad 
Ab.  102.  tee  ante,  365. 

•  8  Ves.  195. 
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which.,  makes  a  material    alteration   in   the   law  in   this 
respect.^     And  it  would  seem   also^  from  the  preceding 
caaes,^  that   where  the   purchase  is  made   with  the  wifes 
moneys  she  would  have  an  equity  to  some   sort  of  a  pro- . 
vision. 

Where,  by  a  deed  of  separation,  the  bankrupt  had  cove- 
nanted with  a  trustee  for  his  wife,  (in  consideration  of  being 
indemnified  from  all  debts  and  engagements,  that  might  be 
contracted  by  her  during  the  separation)  to  release  ms  re- 
mainder iu  fee  in  certam  estates  (of  which  he  was  tenant 
for  life)  to  certain  uses  for  the  benefit  of  the  wife ;  it  was 
held,  tnat  such  a  covenant,  being  made  with  a  third  party, 
was  binding  in  equity,  and  that  it  might  be  supported 
against  crecutors,  by  the  consideration  of  indenmity  against 
the  wife's  debts  and  engagements.^ 


2.   As  to  the  Personal  Estate  of  tJw  Wife. 

A  cJiose  in  actiony  to  which  the  wife  was  entitled  before 
marriage,  passes  to  the  assignees  by  the  assignment,  as  well 
as  all  debts  due  to  her  dum  sola;^  and  also  stock  in 
the  public  funds,  which  she  was  possessed  of  at  the  time  of 
her  marriage.^  So,  where  the  vrife  was  a  mortgagee  in 
fee  before  marriage,  the  assignees  will  be  entitled  to  the 
mortgage,  for  the  right  to  uie  debt  is  vested  in  the  as- 
signees ;  and  though  the  legal  estate  of  the  inheritance  of 
the  lands  in  mortgage  continues  in  the  wife,  yet  this  is  no 
more  than  a  trust  for  the  assignees,  —  in  the  same  manner  as 
where  a  mortgagee  in  fee  dies,  the  mortgage  money  belongs 
to  the  executor,  though  the  heir  takes  tne  legal  estate  by 
descent,  but  with  no  other  title  than  that  of  a  trustee  for 
the  executor.^  So  also  where  an  annuity  is  bequeathed  to 
the  wife,  without  one  condition  attached  to  it  in  the  will,  it 
passes  to  the  assignees.^ 

It  has  been  holden  in  some  cases,  that  though  the  bank- 
rupt die,  before  a  chose  in  action  (due  to  the  wife  dum  sola) 
is  reduced  into  possession,  either  by  himself,  or  the  as- 
signees,— 3'et  that  the  bankruptcy  of  the  husband,  and  the 
assignment  to  the  assignees,  would  amount  to  such  a  virtual 
reducing  into  possession,  as  would  be  sufficient  to  bar  the 

*  See  ante,  365.  *  Pringle  v.   Hodgson,  3    Ve«. 
»  Ante.  373.  617. 

•  fVorral  ▼.  Jaeobt,  3  Meriv.  256.  •  Bosvil  ▼.  Brander,  1  P.  Wms. 
<  mk$  r.  mUiams,  1  P.  Wms.  458. 

249.  7  Count  ▼.  Ward,  7  Bing.  608. 
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wife's  contingency  of  survivorship.^  But,  in  subsequent 
cases,  tbe  contrary  (minion  lias  prevtifled ;  in  one  of  which 
8ir  W.  Grant  in  an  aole  judgment  decided,  that  the  wife  was 
entitled  by  r^ht  of  surrivoxship  to  a  chose  in  action,  under 
tliese  circumstances,  against  the  claims  of  the  assi^ees.' 
And  in  a  more  recent  case,  where  the  wife  had  a  reTersionary 
interest  in  stock,  and  the  husband  took  the  benefit  of  the 
insolv^it  act ;  after  which  the  person,  on  whose  death  the 
wife  was  to  take,  died,  and  then  the  husband  died,  without 
having  done  any  act,  either  by  himself  or  his  assignees,  to 
reduce  the  stock  into  possession ;  it  was  held,  that  the  stock 
survived  to  the  wife.^ 

Property  hequeeMied  to  her.']  If  a  sum  of  money  be  be- 
queathed by  a  testator,  in  trust  for  the  wife  of  a  bankrupt, 
to  be  laid  out  and  invested  in  a  purchase  for  her  ^'  sole  and 
separate  use"  and  to  be  settled  after  her  death  upon  her 
children,  or  in  default  of  her  appointment  to  go  to  her 
executors, — it  does  not  go  to  the  assignees,  for  it  is  not,  in 
such  a  case,  liable  to  the  creditors  of  the  husband.^  And 
where  stock  ia  so  left  to  her  for  her  separate  use,  an  injunc- 
tion will  be  nanted  to  restrain  the  transfer  of  it.^  So  if  a 
legacy  be  Im  to  the  wife,  directing  ''  tlie  receipt  to  he  a 
sujffictent  disehara^^  to  the  executors,  that  is  equivalent  with 
saying  to  her  sole  and  separate  use.^  So  also  a  bequest, 
^^  whenever  she  AaU  demand  or  rehire  the  same;"  or,  '^in 
trust  to  pay  the  annual  produce  into  her  proper  hands  ;'^  or 
a  legacy  '^  to  be  vested  m  trustees,  tbe  income  to  be  for  her 
sole  %se  and  benefit  ;"^  or  a  limitation  in  a  settlement  ^^for 
her  oten  sole  usCj  benefit,  and  disposition  -"^^ — ^have  all  been 
holden  to  give  an  estate  to  the  wife,  which  does  not  pass  to 
the  assignees. 

But  a  clear  iiitention  of  the  testator  must  appear  in  the 
language  of  the  will,  that  the  bequest  is  for  ner  sqparate 
use,  in  order  to  prevent  the  husband's  right  from  attaching ; 
for  a  mere  bequest  to  a  married  woman,  ^^  to  and  for  her  oven 

^  1   P.  Wms.  458.    Pringle  v.  Jackmn,  I  Russ.  1.    Huiching$  ▼. 

Hodgson,  supra.  Smith,  9  Sim.  43. 

2  M^ford  ▼.  mt/itrd,  9  Yes.  <  yandemmker  v.  D^brottgK 
S7.  3  Vera.  96.  Per  Lord  Hudwlcbew 

3  Hornaby  v.  Lee,  2  Mad.  16.  3  Atk.  709.  Berntet  v,  Daou,  2  P. 
As  to  what  acts  of  [the  husband  Wms.  316. 

amount  to  a  reduction  into  pos-  ^  Stead  ▼.  Clay,  I  Sim.  294. 

session  of  a  wife's  ckotet  in  action^  ^  Lee  ▼.  Prieaux,  3  Bro.  381. 

see  IfUdmanv.  midman,9\eg.  174.  7  jyi^on  ▼.  O/onim.2  Cox,  414. 

Nash  Y.  Nash,  2  Mad.  133.  P^be$  »  Hartley  y.  Htirle,  5  Ves.  546.- 

V.  Phifpt,  1  Eden,  502.  MUiMr  t.  >  Jdamton  y.  ArmUage,  G,  Coop. 
MUner,  2  T.  R.  627.     Honner  v.     283. 

Morton,  3  Russ.  65.      Purdew  v.  ^  Ex  parte  Ray,  1  Mad.  199. 
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use  and  benefit/'  has  been  held  not  to  amount  to  a  separate 
^ift  to  her  -^  and  a  mere  trust  also  to  ^^pay  tits  intei'tst  to  her 
Jor  life'^  has  been  determined  not  to  be  suflBicient,^  notwith- 
.standing  the  property  is  bequeathed  to  the  husband  jointly 
with  another  trustee  "  in  trust  for  tlie  wife''^  Whether  the 
gift  of  a  pecuUar  fund  to  the  husband  alaney  in  trust  for  the 
wife,  would  be  intended  as  a  gift  to  her  separate  use,  and  a 
court  of  equity  would  prevent  him  from  exercising  his 
marital  power,  in  prejudice  of  the  trust, — was  a  question 

Sropounded  in  the  last  case  by  the  vice-chancellor,  but  not 
etenmned.  And,  where  there  was  a  bequest  of  the  interest 
of  personal  property  between  the  wife  and  her  brother,  and 
at  ner  death  one-half  of  the  principal  to  go  to  her  children, 
and  her  husband  hy  no  means  to  lutve  any  part, — even,  in 
this  case,  the  life  interest  was  holden  not  to  be  to  her 
separate  use,  on  the  ^ound,  that  the  excludin^r  words  in  the 
bequest  referred  only  to  the  last  antecedent,  viz.  the 
principal.^  But  wherever  the  assignees  may  be  entitled  in 
right  of  the  bankrupt  to  the  property  thus  left  to  the  wife, 
they  will  be  compelled,  in  every  ctise,  to  make  a  provision 
for  her,  before  tney  can  avail  themselves  of  this  interest 
taken  by  the  bankrupt*  The  share  apportioned  to  the  wife, 
in  these  cases,  is  generally  one-half  of  tne  legacy ;  which,  if 
8he  has  children,  will  be  oi-dered  to  be  settlea  on  her  for  Ufe,. 
with  remainder  to  the  issue  of  the  marriage.'* 

Where  the  wife  had  an  interest  in  a  legacy,  and  the 
assignees  filed  a  bill  to  compel  payment,  and  the  bankrupt 
tlied  before  any  decree  was  made,  it  was  held  that  the  widow 
and  not  the  ass^ees  was  entitled  to  the  legacy.'  But  if 
personal  estate  is  left  to  a  woman,  subject  to  a  hfe  interest, 
and  she  marry  a  trader  who  becomes  bankrupt,  and  the 
tenant  for  life  and  the  wife  die  after  the  bankruptcy,  the 
assignees  are  in  that  case  entitled  to  the  l^acy.^ 

And  where  by  the  bankrupt's   ante-nuptial  settlement 
certain  property  of  his  intended  wife  was  assigned  to  trustees, 
upon  trust  for  her  sole  and  separate  use  during  their  joint 
lives,  and  afterwards  for  the  survivor  during  his  or  her  life, , 
with  remainder  to  the  children,  and  the  bankrupt.covenanted 


1  Wm»  Y.  Sa^en,  4  Mad.  409.  **  Brwcn  v.  Clark,  3  Yes.  166. 

Rddertffv.  Spicer,  5  Mad.  491.  Tyler  '  Ibid. ;  and  see  ante,  372. 

▼.LoAe,  2Ruas.  atMyl.  183.  Km-  ^3  Ves.    166;    and   £x  parte 

sington  V.  DoUand,  2  Myl.  k  K.  184.  O'FarraU,  1  G.  &  J.  347,  see  Napier 

Beale$  v.  Spencer,  2  Y.  *  C,  Ch.  v.  Napier,    1  Dm.   a   War.  41<^ 

Ca.  651.  Brett  v.  GreenweU,  3  Y.  lb  C.  330. 

^  UimbY,Milnet,b\es.  517.  '  Pearce    v.  Thomley,    2    Sim. 

'  Ex  parte  Bet%,  1   G.    &  J.  167. 

167.  '  Ripley  v.  IVoodt,  2  Sim.  166. 
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with  the  trustees,  that  he  would  pay  to  them  60007.  to  be 
invested  upon  the  same  trust,  and  assigned  to  them  a  re- 
versionary interest  in  stock,  as  a  security  for  the  payment 
of  this  sum ;  and  defeult  being  made  by  him  before  his  bank- 
ruptcy, the  trustees  sold  his  reversionary  interest  which 
realized  3900Z.,  leaving  21007.  of  the  fund  unpaid ;  it  was 
held,  upon  the  petition  of  the  surviving  trustee  and  the 
cestm  que  trusts,  that  the  bankrupt's  contine^ent  reversionary 
interest  in  the  several  trust  funds  should  oe  sold  to  make 
good  the  balance  so  remaining  unpaid,  and  that  the  trustee 
might  prove  for  the  residue.* 

A  divorce  obtained  by  the  wife  after  her  husband's  bank- 
ruptcy, does  not  entitle  her  in  equity  to  the  whole  of  a  fund 
previously  bequeathed  to  her,  but  which  does  not  come  into 
possession  until  after  the  bankruptcy, — although  no  settle- 
ment may  have  been  made  upon  her  at  her  marriage,  and 
her  husband  then  received  a  sum  of  money  as  a  portion  with 
her.  But  the  court  in  such  a  case  will  refer  it  to  the  master, 
to  approve  of  a  proper  settlement  upon  the  wife,  and  direct 
him  to  have  regard  to  the  extent  of  the  fortune  received  by 
the  husband  in  her  right.^ 

The  property  of  a  ferne  covert  sole  trader,  according  to 
the  custom  of  the  city  of  London,  does  not  pass  to  the 
assignees  ®  of  the  husband.  And  where  a  woman,  before 
marriage,  with  the  consent  of  her  intended  husband,  con- 
veyed all  her  stock  in  trade  and  furniture  to  trustees,  to 
enable  her  to  carry  on  her  business  separately,  and  the 
husband  did  not  intermeddle  with  them ;  it  was  held,  that 
such  effects,  though  fluctuating,  were  not  assignable  by  the 
commissioners ;  for  that  the  husband  had  not,  in  such  a  case, 
the  order  and  disposition  of  the  property  with  the  consent  of 
the  true  owner ;  the  trustees  being  the  legal  owners,  and 
they  having  given  no  consent  for  that  purpose;  and  the  wife's 
possession  under  these  circumstances  was  held  to  be  no 
endence  of  fraud,  for  she  was  considered  but  the  agent  of 
the  trustees.* 

But  where  goods,  the  property  of  a  widow  and  her 
children,  were  upon  her  second  marriage  assigned  to  trustees, 
in  trust  to  suffer  the  husband  to  enjoy  them,  on  condition 
that  he  should  pay  to  the  trustees  (for  the  use  of  the  children) 
8002.,  by  yearly  instahnents  of  lOOZ.,  from  July  1789,  and 
he  continued  in  possession  of  them  till  1797,  naving  paid 
only  2507. ;  and  the  day  before  his  bankruptcy,  the  trustees 
fc  — — ^— __^__^— ^_^^_^_______^« 

*  Ex  parte  G&nne,  2  Dea.  278.  *  Jarman  v.  WboUoton,  3  T.  R. 

*  Orem  t.  Otte,  I  Sim.  &  S.  250.     616  ;  and  see  Htuelintofit  v.  OiU, 
"  Lavie  V.  PhUlips,  3  Burr.  1776.     ibM.  620,  note  (a). 
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repossessed  themselves  of  tliq  ffoods ; — ^the  court  held,  that 
this  was  fraudulent  against  creditors,  and  that  the  assignees 
were  entitled  to  the  goods.* 

Where  the  hankrupt  is,  under  a  marriage  settlement,  en- 
titled to  receive  the  dividends  of  stock  for  his  life,  the  assignees 
in  this  case  hecome  entitled  to  them  during  the  life  of  the 
bankrupt ;  and  where  the  trustees  under  the  settlement  re- 
ceived the  dividends  after  the  bankruptcy,  some  of  whicli 
they  paid  over  to  the  wife  of  the  bankrupt,  it  was  held  that 
the  assignees  might  recover  the  total  amount  of  such  divi- 
dends from  the  trustees.^ 

A  bankrupt,  before  his  marrioge,  agreed  by  parol  to  settle 
all  his  stock  on  his  intended  wife — ^which  stock  (it  appeared 
afterwards)  amounted  then  to  450Z.,  3  per  cents.,  out  in 
the  articles  executed  in  pursuance  of  such  agreement  before 
the  marriage,  and  in  the  settlement  executed  afterwards,  the 
stock  was  stated  to  be  only  340/.  in  amount.  This  was 
clearly  proved  to  have  been  a  mistake,  occasioned  by  the 
bankrupt  having  stated  that  amount  as  the  valtis  of  the 
stock,  and  the  subscribing  witness  having  inserted  it  as  the 
gross  amount  of  the  stock  itself.  After  the  act  of  bank- 
ruptcy, the  mistake  was  rectified,  by  altering  the  sum  in  the 
articles  and  settlement;  and  those  instruments  were  then 
re-executed  by  the  bankrupt  and  his  wife,  and  the  trustees. 
Before  the  bankruptcy  tlie  whole  stock  was  sold  out  by  the 
bankrupt,  and  the  amount  paid  to  the  trustees.  Under  these 
circumstances,  it  was  held  by  the  court  of  King's  Bench, 
that,  however  such  an  alteration  might  avoid  the  instruments 
— ^if  done  with  the  consent  of  all  the  parties  interested — ^j'et, 
inasmuch  as  one  of  the  parties  (the  feme  covert)  was  in- . 
capable  of  giving  such  consent,  and  as  equity  would  probably 
set  up  again  the  destroyed  instruments  in  ner  favour,  the  trus- 
tees(who  had  received  tne  money  when  the  instruments  existed 
in  a  valid  form)  were  entitled  to  hold  the  value  of  the  340/. 
stocky  subject  to  the  pui-poses  of  the  trust,  and  not  for  the 
benefit  of  the  bankrupt's  estate ;  but  that  the  surplus  beyond 
that  amount,  at  law,  oelonged  to  the  assignees, — by  reason 
that  the  agreement  before  marriage  for  the  settlement  of  the 
nhole  stock  was  not  evinced  by  ivriting  pursuant  to  thn 
Matute  of  frauds,^  and  was,  under  the  circumstances,  tlif.' 
subject  only  of  equitable  jurisdiction,'* 

»  Darby  v.  Smith,  8  T.  R.  82.  '  '  29  Car.  2.  c.  3,  s.  4. 

2  Allen  V.  Impett,  8  Taunt.  263.  *  Shaw  v.  Jakeman,  4  Eait,  201. 
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PART  II. 

OF  THB  PERSONAL  PROPERTY  OF  THE  BANKRUPT. 

Sect.  1,  Of  tJ^  Personal  Property  in  general. 

2.  Of  Debts,  and  Glioses  in  Action, 

3.  Of  Leases,  and  Annuities,  and  Jierein  of  JFbr- 

feitures  upon  Alienation. 

4.  Of  Property  abroad. 

6.  Of  Property  in  tJie  Possession,   Order,  or  JDi^- 
position  of  the  Bankrupt  as  reputed  owner. 

1.  What  THINGS  are  rnthin  the  Statute. 

2.  Wliat  possession  is  rvithin  the  Statute. 

3.  Possession  as  Factor,  Banker,  or  Brohor. 

4.  Possession  as  Trustee,   Executor,  or  Ad- 

ministrator. 

6.  Of  Property  fraudulently  delivered  in  contsmplor 

tion  of  Bankruptcy. 

7.  Of  Ooods  in  transitu,  and  liei^ein  oftlve  Might  of 

Stoppage. 

8.  Of  Goods  sent,  hut  not  accepted;   and  of  (roods 

ordered,  but  not  delivered. 

9.  Of  Goods  subject  to  a  lien. 
10.  Of  the  Claims  of  the  Crotvn. 

(See  also  post,  **  Rdatim*'  "Actwnt."  And  as  to  the  operattoo  of 
bankraptcy  upon  the  joint  property  of  a  pariner^np,  under  a  sepante 
fiat  against  one  or  more  of  the  partnen,  see  post,  title  "  Partners.*') 

Section  I. 

Of  the  Personal  Property  in  general. 

By  the  6  Geo.  4,  c.  16^  s.  63,  the  commissioners  might 
assign  to  the  assignees,  for  the  benefit  of  the  creditors  of 
the  bankrupt,  all  the  present  and  future  personal  estate  of 
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the  bankrupt,  wheresoever  the  same  might  be  found  or 
known,  and  all  property  which  he  miffht  purchase,  or  which 
might  revert,  descend,  De  devised,  or  bequeathed,  or  come  to 
him,  before  he  should  have  obtained  his  certificate. 

And  by  the  1  &  2  Will.  4,  c.  56,  s.  25,  all  the  personal 
estate  and  effects,  present  and  future,  of  any  bankrupt,  are 
declared  to  become  absolutely  vested  in  ana  transferred  to 
the  assignees,  by  virtue  of  their  appointment,  without  any 
deed  of  assignment  for  that  purpose,  as  fully  to  all  intents  as 
if  such  estate  and  effects  were  assigned  by  deed.  And 
where  any  assignee  shall  die,  or  be  lawfully  removed,  and  a 
new  assignee  duly  appointed,  all  such  personal  estate  as  was^ 
then  vested  in  such  deceased  or  removed  assignee,  is  also 
declared,  by  virtue  of  such  appointment,  to  vest  in  the  new 
assignee,  either  alone,  or  jointly  with  the  existing  assignees, 
as  the  case  may  require,  without  any  deed  of  assignment  for 
that  purpose. 

All  property,  therefore,  of  every  description,  which  accrues 
to  the  bankrupt  before  he  obtains  his  certificate,  passes  to  the 
assignees ;  so  that,  even  in  a  case  where  a  lottery  ticket  was. 
^ven  to  the  bankrupt  by  a  creditor,  who  had  signed  his 
certificate,  as  a  mark  of  approbation  of  his  conduct,  and  the 
ticket  happened  to  be  drawn  a  prize  before  the  actual  allow- 
ance of  tne  certificate,  the  proceeds  were  claimed  and  shared 
by  the  creditors.^ 

All  property,  too,  which  other  persons  stand  possessed 
of  in  trust  for  the  bankrupt,  passes  to  the  assignees, — as  a 
bond  to  pay  a  sum  of  money  to  the  obligee,  in  trust  for  the 
bankrupt.*'* 

Stochi  By  6  Geo.  *4,  c.  16,  s.  80,  if  the  bankrupt  shall 
have  any  government  stock,  funds,  or  annuities,  or  axjy  of 
the  stock  of  any  public  company,  either  in  England,  Scot- 
land, or  Ireland,  standing  in  his  name  in  his  own  right,  the 
commissioners  may,  by  writing  under  their  hands,  order  the 
same  to  be  transferred  into  the  name  of  the  assignees,  and 
all  dividends  to  be  paid  to  them.  This  clause  i^  an  eztensioii 
of  the  provision  made  in  this  respect  by  the  36  Geo.  3^ 
c.  90,  by  which  government  stock  was  made  transferable  to 
the  assignees,  upon  petition  to  the  lord  chancellor;  but 
as  the  transfer  may  be  made  now  by  the  order  of  the  com' 
ntissianers,  the  expense  of  applying  by  petition  will  be  saved. 

Where  stock  was  given  upon  trust  for  A.  for  life,  and 

»  Per  Lord  K. ;  7  T.  R.  296  j  «  Oerard  v.  Aylmer,  Palm.  605. 
and  tee  post*  386. 
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after  hi«  decease  for  his  children,  with  a  proviso  that  A.'s 
life  interest  should  not  be  subject  to  any  alienation  or  dis- 
position by  mortgnge,  or  otherwise,  in  any  manner  whatever; 
and  in  case  he  should  charge,  or  affect  to  charge  or  incumber 
the  same,  such  charge  should  operate  as  a  complete  forfeiture 
thereof,  and  the  same  sliould  devolve  upon  the  persons  next 
entitled;  it  was  held,  that,  on  A.'s  banlanptc)'^,  his  life  interest 
in  the  stock  passed  to  his  assignees.' 

Certain  stock  standing  in  the  name  of  a  bankrupt,  the 
dividends  of  which  had  not  been  claimed,  was  (under  the  I 

66  Geo.  8,  c.  00,)  transferred  to  the  commissioners  for  the  ' 

reduction  of  the  national  debt.  The  assignees  of  the  bank- 
rupt, by  petition  under  the  act,  claimed  tne  stock  as  part  of 
the  banlo^pt's  effects ;  and  it  was  also  claimed  by  another 
perwn,  who  insisted  that  the  bankrupt  was  merely  a  trustee  * 

for  him.    Under  these  circumstances,  a  reference  was  directed  ] 

to  the  master  to  ascertain  whose  stock  it  was ;  and  in  the 
mean  time  the  stock  was  directed  to  be  transferred  into  the  ^ 

name  of  the  accountant-general.^ 

"Where  a  bankrupt  had  invested  money  in  the  purchase  of 
stock  in  a  fictitious  name,  for  the  purpose  of  de&audmg  his 
creditors,  the  court  of  Exchequer,  on  a  bill  filed  by  the 
assignees  against  the  bank  of  England,  ordered  the  bank  to 
erase  from  their  books  the  fictitious  name,  and  insert  that  of 
the  bankrupt.'* 

The  assignees  are  not  entitled  to  detain  from  the  bank-  / 

nipt  any  part  of  his  vrearing  apparel^  on  the  ground  of  its 
being  unnecessary ;  for  the  bauKrupt  himself  is  to  determine  i 

whetner  it  is  necessaiy  or  not,  as  he  does  so  at  the  risk  of  an 
indictment  for  felony.^  j 

By  6  Geo.  4,  c.  16,  s.  120,  any  person  wilfully  concealing  i 

any  real  or  personal  estate  of  the  bankrupt,  who  shall  not 
within  forty-two  days  after  the  issuing  of  the  fiat  discover  it 
to  the  commissioner  or  assignees,  is  liable  to  a  penalty  of 
100/.  and  double  the  value  of  the  estate  so  concealed ;  and 
any  person  who  shall,  after  the  time  allowed  to  the  bank-  ^ 

rupt  to  surrender,  virtually  discover  to  the  commissioner  or  \ 

assimees  any  part  of  the  bankrupt's  estate  not  before  come  J 

to  the  knowledge  of  the  assignees,  is  entitled  to  an  allowance  ] 

of  6Z.  per  cent.,  and  such  further  reward  as  the  major  part  iu  t' 

value  of  the  creditors  present  at  any  meeting  called  for  that  " 

1  Lear  v.  Leggett,  I  Rum.  flt  M.  '  Oreen   v.    Bank   of  England, 

€90.  3  Younge  &  C.  722. 

'  Ex    parte    Gillet.     Ex    parte  *  Ex  parte  Ross,    1   Rose,    33. 

Boom,  3  Mad.  28.  17  Yes.  374. 
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purpose  shall  direct.  Under  tliis  section,  only  one  penalty 
can  be  recovered  against  the  same  party,  notwithstanding 
there  are  different  acts  of  concealment.^  There  may  be 
some  question,  however,  whether  the  enactment  was  intended 
to  apply  to  a  case  of  debtor  and  creditor ;  that  is,  whether  a 
creditor,  obtaining  a  fraudulent  preference,  is  liable  to  the 
penalty.* 


Section  II. 
Of  Debts  and  Glioses  in  Action, 

By  the  63rd  section  of  6  Geo.  4,  c.  IC,  all  debts  due,  or  to 
be  due,  to  the  bankrupt,  wheresoever  the  same  may  be  found 
or  known,  vest  in  the  assignees  as  fully  as  if  the  assurance 
(whereby  any  of  the  debts  are  secured)  had  been  made  to 
the  assignees  themselves.  And  after  the  appointment  of 
assignees,  neither  the  bankrupt,  nor  any  other  person  claiming 
through  or  under  him,  can  recover  any  of  such  debts,  nor 
make  any  release  or  discharge  of  them ;  neither  can  anj*^  of 
them  be  attached  (as  the  debt  of  the  bankrupt)  according  to. 
the  custom  of  the  city  of  London,  or  otherwise.  And  the 
assignees  are  declared  to  have  the  like  remedy  to  recover 
such  debts  in  their  own  names,  as  the  bankrupt  himself 
mig;ht  have  had,  if  he  had  not  been  adjudged  banlmipt. 

vVliere  B.  requested  one  of  his  creditors  to  pay  to  C.  the 
balance  that  might  be  due  to  him,  and  the  debtor  expressed, 
his  assent  to  pay  C.  when  the  amount  of  the  balance  was 
ascertained,  and  after  the  ascertainment  of  the  balance,  but 
before  the  payment  to  C,  B.  became  bankrupt,  it  was  held 
that  the  debtor  was  justified  in  paying  the  balance  to  C,  and 
that  B.'s  assignees  were  not  entitled  to  it.^ 

A  bond  ffivcn  to  pay  a  sum  of  money  to  the  obligee,  in 
trust  for  the  banknipt,  also  passes  to  the  assignees^  as  well 
as  a  heriot  or  relief  wliich  happen  to  be  due  to  nim.^ 

Legacies.]  So,  a  legacy,  given  to  the  bankrupt  before  the 
allowance  of  his  certmcate,  has  been  held  to  pass  to  the 
assignees;^    and    this,    notwithstanding  the    allowance  is 


*  Brooks  V.   Otencrou,  2  Mood.        *  Gerard  v.  Aylmer,  Mm.  605. 
&  R.  62.  *  3   Com.  Dig.  Bankrupt,    (D. 

-  Crowfoot  T.   Gumey,    9  Bing.  16.) 
372.  •  Tudway  v.  Bourne,  2  Burr.  716» 
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delayed  by  an  unfounded  petition  to  stay  it, — ^unless  indeed 
the  petition  was  presented  with  that  express  obiect.^  But 
where  a  testatrix  nad  bequeathed  by  her  will  a  share  of  the 
residue  of  her  property  in  trust  for  ner  nephew  for  life,  and 
by  a  subsequent  codicil,  after  recitine  that  her  nephew  had 
become  bankrupt  and  insane,  she  (urected  the  trustees  to 
a^ply,  during  his  life,  the  whole  or  such  part  of  the  interest 
ot  the  fund,  for  the  maintenance  and  support  of  her  nephew, 
and  for  no  other  purpose  whatever,  as  they  in  their  oiscre- 
tion  should  think  most  expedient;  it  was  held  that  the 
assignees  were  not  entitled  to  any  portion  of  the  provision 
made  for  him.^  And  where  the  bankrupt  owed  the  testator 
a  larger  sum  of  money  than  the  amount  of  the  l^acy,  the 
assignees,  in  this  case,  were  held  not  entitled  to  any  part  of 
the  legacy,  as  against  the  executors.' 

Ana  wnere  the  testator  had  proved  a  debt  of  424Z.  against 
the  bankrupt's  estate,  and  died  before  the  bankrupt  had 
obtained  his  certificate,  having  bequeathed  him  a  legacy  of 
200Z. ;  it  was  ordered  that  the  amount  of  the  l^acy  should 
be  deducted  from  the  proof.* 

Where  the  father-in-law  of  the  bankrupt  gave  by  his  will 
4000Z.  in  trust  for  his  daughter  for  life  to  her  separate  use, 
then  to  the  bankrupt  for  life,  and  then  to  the  issue  of  the 
marriage ;  and,  after  reciting  that  the  bankrupt  was  indebted' 
to  the  testator  in  6000Z.  in  Dond,  the  will  declared  that  so 
much  of  the  debt  on  the  bond  as  remained  unpaid  in  the 
trustee's  lifetime,  should  ^o  in  redemption  and  satisfaction  of 
the  legacy  of  4000Z. ;  ana  prior  to  the  bankruptcy,  and  sub- 
sequently, by  means  of  dividends  from  his  estate,  1069J., 
part  of  tne  bond  debt,  was  paid  off  and  invested  in  tne  funds, 
and  the  bankrunt's  wife  was  dead )  it  was  held,  that,  until 
the  4000Z.  should  be  made  up,  the  1069/.  should  accumulate, 
after  which  the  assignees  were  declared  entitled  to  the  interest 
for  the  bankrupt's  life.* 

A  bill  of  exchange  deposited  by  the  bankrupt  witli  a 
third  person,  for  the  specific  ptirpose  of  raising  monev  on  it, 
thougli  such  person  advances  some  money  on  tiie  bill, 
passes  to  the  assignees ;  and  they  are  entitled  to  recover  i1^ 
after  tendering  to  him  the  money  he  had  so  advanced, 

1  Ex  parte  Ansell,  19  Ves.  208.  *  Ex  parte  Man,  Mont.  &  M. 

^  Twopenny  v.  Payton,  10  Sim.  210. 

487.  •  Ex  parte  Koih^,  4  D.  &  C. 

^  Richardt  y.  Richards,  9  Fri.  645. 
219. 
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though  a  general  balance  remained  due  to  him  from  the 
bankrupt.^ 

Ri^hU  of  action.]  All  rights  of  action  likewise  pass  to 
the  assignees ;  as  an  action  ror  unliquidated  damages  which 
accrued  to  the  bankrupt  before  the  bankruptcy  by  non-per- 
formance of  a  contract,^  or  where  the  contract  has  been 
broken  since  the  bankruptcy  by  the  refiisal  of  the  contracting 
party  to  fulfil  the  contract  with  the  assignees.^ 

So,  where  a  bankrupt  before  his  bankniptcy  lost  his  money 
at  hazard^  his  assignees  were  held  entitled  to  recover  it  back 
(under  the  9  Ann.  c.  14,)  in  an  action  against  the  winner.** 
So,  money  paid  by  the  bankrupt,  on  a  corrupt  and  illegal 
agreement,  may  be  recovered  back  by  the  assignees  from 
the  person  to  wnom  it  is  paid.  But,  where  money  was  paid 
to  a  prosecutor,  in  consideration  of  putting  off  &e  trial  of  the 
ban^iipt  for  perjury,  for  which  he  was  not  then  prepared, 
this  was  held  not  recoverable  by  the  assignees  ^  though,  if  it 
had  been  paid  by  way  of  compounding  the  prosecution,  it 
would  have  been  otherwise.* 

A  right  of  action,  however,  does  not  pass  to  the  assignees, 
unless  tfiey  interfere ;  for  the  bankrupt  may  sue  as  trustee 
for  them,  and  nas  a  good  title  against  all  persons  hut  the 
assignees.®  And  no  right  of  action  passes  to  them  for  a 
mere  personal  tort  to  the  bankrupt ;  such  as  assault  or  defa- 
mation. But,  with  respect  to  a  tort  to  the  property  of  the 
bankrupt,  which  has  the  effect  of  deteriorating  its  value,  or 
diminismng  the  fund  which  would  otherwise  have  been 
divisible  amongst  the  creditors,  in  such  a  case  the  right  of 
action  passes  to  the  assignees^  as  where  the  bankrupt's 
lessor  neglected  to  pay  the  ground  rent  of  the  premises 
underlet  to  the  banlmipt,  by  which  means  the  bankrupt's 
property  was  distrained  upon  by  the  superior  landlord.^  Upon 
the  same  principle,  an  mjury  to  the  bankrupt's  property  by 
nmning  down  a  ship,  or  cutting  timber,  whereby  a  greater 
injury  ls  sustained  tnan  the  mere  value  of  the  timber  fallen, 
would  give  the  assignees  a  right  of  action  for  the  damage 
sustained.^ 

*  Key  V.  Ftint,  8  Tuint.  21.  ^  Harvey  v.  Morgan,  2  Star.  17. 
BuchaRmy.Pmdlay,9B.9LC.1HSi  ^  Gumming  v.  Roebuck,  1  Holt, 
and  see  "  Setoff."  472.     Clark  v.  Calvert,  3  Moore, 

2  Wright  V.  Fairfield,  2  B.  &  Ad.      96.     8  Taunt.  742. 

727.    Ferguson  y.  Spencer,  1  Man.  ^  Vancock    v.    Caffyn,    8  Bing. 

a  G.  987.  358. 

3  OiiionT.  Carruthers,  8  Mees.  ^  See  Evans's  B.L.  14.  4  Evans's 
&W.  321.  Stats.  329. 

*  Brandon  v.  Pate,  2  H,  B.  308. 
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So,  even  a  right  of  action  for  a  breach  of  contract  relating 
to  the  employment  of  the  personal  skill  and  labour  of  the 
bankrupt,  passes  to  the  assignees  as  a  contract  to  pay  the 
bankrupt  certain  wages  as  the  foreman  in  a  type-foundry, 
and  a  dismissal  of  liim  without  reasonable  cause;  for  the 
damages  sustained  by  such  a  breach  of  contract  are  con- 
sidered as  part  of  the  bankrupt's  personal  estate,  whereof  a 
profit  might  be  made.*  But  a  right  of  action  for  a  trespass 
in  the  bankrupt's  dwelling-house,  and  making  a  noise  and 
disturbance  therein,  whereby  the  bankrupt  and  his  family 
were  disturbed  and  annoyed  in  the  peaceable  possession  of 
the  dwelling-house,  does  not  pass  to  the  assignees ;  ^  nor  a 
right  of  action  for  the  seduction  of  a  servant.* 

By  the  3  Geo.  4,  c.  39,  ss.  1  and  2,  if,  after  the  expiration 
of  twenty-one  days  after  the  execution  of  any  warrant  of 
attorney,  a  commission  of  bankruptcy  shall  be  issued  against 
the  party  giving  such  warrant  of  attorney,  then,  unless  the 
warrant  of  attorney,  or  a  copy  thereof,  shall  be  filed  with 
the  clerk  of  the  dockets  in  the  court  of  King's  Bench, 
together  with  an  affidavit  of.  the  time  of  the  execution  there- 
of, withui  twenty-one  days  from  the  execution  of  it,  or 
unless  judgment  shall  have"  been  signed,  or  execution  issued 
on  it,  within  the  same  period,  such  warrant  of  attorney,  and 
the  judgment  and  execution  thereon,  are  declared  to  be 
frauaulent  and  void  against  the  assignees,  who  may  recover 
back  for  the  use  of  the  creditors  of  the  bankrupt  all  the 
monies  levied  on  efiects  seized  imder  such  judgment  and 
execution.  And  by  section  3,  the  like  provision  is  made 
in  respect  to  cogiwvit  actionem.  Under  this  statute  it  has  been 
determined,  that  although  a  waiTant  of  attorney  be  duly 
filed,  yet  if  the  affidavit  made  by  the  attesting  witness  do 
not  specify  the  day  on  which  it  was  executedy  the  affidavit  is 
not  in  conformity  with  the  directions  of  the  statute,  and 
therefore  that  the  waiTant  of  attorney  and  the  judgment  and 
execution  thereon,  are  altogether  void  as  against  the  assignees 
of  the  defendant,  who  may  maintain  trevor  against  the 
aheriff  for  goods  seized  by  him  under  a  Ji,  fa.  issued  upon 
such  judgment  and  sold  after  the  fiat."* 

Money  in  hands  of  sheriff  under  an  execution."]  Where  the 
bankrupt  had  recovered  dami^es  in  an  action  on  the  case  for 

•  Drake  v.  Beckham,  1 1  Mees.  &  •  Howard  v.  Crowther,  8  Mees.  & 

"W.  reversing  Beckham  v.  Drake,  W.  601. 

8  Mees.  &  W  601 .  *  DUlon  v.  Edirardt,  2  Moore  &  P . 

^  Spencer  v.  Rogers,  1 1  Meet.  &  550. 
W.  191. 
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wards,  and  the  sheriff  had  levied  the  amount  under  an  execu- 
tion ag*ainst  the  defendant ;  but,  instead  of  paying  it  over  to 
the  bankrupt,  brought  it  into  court ;  it  was  held,  in  one  of 
the  old  cases,  that  the  assignees  were,  under  tliese  circum- 
stances, not  entitled  to  the  money,  on  the  ground  of  its  being 
in  custodid  leais,  and  therefore  not  assignable, — and  that  as 
it  was  levied  by  record,  it  could  only  be  delivered  to  him  who 
was  able  to  acknowledge  satisfaction  of  record,  which  the 
assignees  (being  strangers  to  the  record)  could  not  do ;  the 
money  was  therefore  ordered  to  be  delivered  to  the  bank- 
rupt/ But  in  another  case,  under  similar  circumstances,  the 
court,  though  they  refused  to  order  the  money  to  be  paid 
over  to  the  assignees,  consented  nevertheless  to  detain  it,  in 
order  that  the  assignees  miffht  take  out  a  scire  facias  against 
the  defendant  to  try  the  hankruptcy.^  And  this,  indeed, 
appears  to  be  the  more  regular  course  of  proceeding,  whether 
tne  sheriff  brings  the  money  into  court,  or  retains  it  in  his 
hands  ;^  though  in  one  case,  where  the  bankrupt  had  ob- 
tained judgment  on  a  scire  facias^  the  court,  upon  motion, 
ordered  the  judOTient  to  be  entered,  so  as  to  entitle  the 
assignees  to  the  benefit  of  it,  without  bringing  a  new  sci,  fa.^ 
As  several  subsequent  cases,  however,  have  determined  that 
a  party,  who  is  entitled  to  receive  money  levied  by  a  sheriff, 
may  bring  an  action  against  him  for  not  paying  it  over,  it 
seems  that  the  assignees  might  (if  the  sheriff*  retained  money 
in  his  hands  which  he  had  levied  under  the  bankrupt's 
execution)  recover  it  from  him  in  an  action  for  money  liad 
and  received.* 

Where  a  trader  agreed,  in  consideration  of  a  sum  payable 
by  instalments,  to  take  two  persons  into  partnership  with 
him  for  a  period  of  eighteen  years,  and  became  bankrupt  five 
years  after  the  commencement  of  the  partnership,  when  only 
one  instalment  was  due ;  the  court  held,  that  Lis  assignees 
were,  nevertheless,  entitled  to  the  respective  periods  to  receive 
the  remaining;  instalments.^  So,  where  compensation  was 
given  by  the  Wislature  to  the  proprietors  of  ancient  quays, 
upon  the  establishment  of  the  West  India  docks,  Lord  £ldou 
decided,  that  this  was  an  interest  capable  of  disposition,  and 

*  Benwn   y.  Phwer,  Cro.  Car.  *  Speake  v.  Richards,  2  Show. 

166,  176.    Sir  W.  Jones,  215.  289.    Dale  t.  Birch,  3  Camp.  347. 

2  Monh  ▼.  Morris,   Ventr.  193.  I.<mg^»//r,/(me»,l  SUr.345.  Young 

1  Mod.  93.  Y.  Marshall,  8  Bing.  43. 

»  See  poat,  "  Actions,"  ch.  18,  •  Akhurst  v.  Jackson,  I  Swanst. 

8.  3.  85.     1  WiU.  Ch.  Rep.  47. 

^  Plummer  ▼.  Lea,  5  Mod.  88. 
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consequently  passed  to  the  assignees.'  The  suhject-matter  in 
this  case  was  a  specific  vested  pecuniary  interest,  and  there 
could,  therefore,  be  no  doubt  entertainea  that  it  was  compre- 
hended within  the  terms  of  the  bankrupt  acts. 

Good-mU.]  But,  with  respect  to  what  is  caUed  the  ffood^ 
mil  of  a  business — that  is,  a  compensation  given  to  a  trader 
for  dechning  trade  and  recommending  another  as  his  suc- 
cessor, he  himself  engaging  not  to  carry  on  the  same  business 
within  certain  limits, — Sii*  W.  Evans  very  justly  observes,  it 
is  impossible  to  suppose  that  the  assignees  of  a  oankrupt  can 
compBl  him  to  enter  into  similar  stipulations  for  a  consi-- 
deration  to  be  paid  to  themselves.^  And  his  reasoning  derives 
great  weight  n*om  what  was  said  by  Lord  !^don  m  a  case, 
where  the  assignees  of  a  bankrupt  (who  was  a  carrier)  had 
sold  to  a  plaintiff  the  premises  which  the  bankrupt  had 
occupied,  as  well  as  the  carrying  business,  in  these  terms : 
"  and  also  the  good-rvUl  of  a  long  established  trade,  ^c, ;" 
and,  the  bankrupt  having  resumed  the  like  business  in  the 
same  district,  the  lord  chancellor  refused  to  grant  an  injunc- 
tion to  prevent  him  from  so  doin^, — observing,  that  the 
good-will,  which  was  the  subject  of  sale,  was  nothing  more 
than  the  probability  that  the  old  customers  would  resort  to 
the  old  placo ;  and  that  by  interposing  in  this  particular 
instance,  he  should  carry  the  effect  of  injunction  to  a  much 
greater  length  than  any  decision  had  authorized,  or  imagi- 
nation ever  suggested.' 

It  has,  however,  been  decided  that  the  right  of  publishing- 
a  particular  newspaper  was  a  property  affected  by  the  bank- 
rupt law  ;^  and  Lord  Mansfield  is  also  reported  to  have  held, 
that  what  is  called  a  news-walk,  that  is,  the  business  of  selling 
newspapers  to  particular  customers  within  a  given  beat,  was 
likewise  a  property  distributable  under  a  conunission  of  bank- 
rupt.^ But  the  authority  of  this  last  case  (as  far  as  it  implies 
any  obligation  on  the  bankrupt)  is  much  shaken  by  the  aoove 
decision  of  Lord  Eldon  in  CkutweU  v.  Lye,  as  well  as  the 
forcible  reasoning  of  Sir  W.  Evans,^  in  his  comment  on  the 
former  statutes  relating  to  bankrupts. 

A  patent  right  for  the  exclusive  exercise  of  an  invention, 

^  Chandler   ▼.  Gardiner,  cit.  17  *  Longman  v.  Tripp,  2  N.  R.  67  ; 

Ves.  338, 343.  and  see  aogg  v.  Kvriy,  8  Yes.  125; 

'  Evans's  B.  L.  20.  and  Cooke  v.  Cakraft,  3  Wils.  380, 

'  Crutwell  v.  Lye,  17  Ves.  335.  as  to  the  general  interest  in  such 

1  Rose,  123.  Parry.  Pearee,  3  Mad.  property. 

74 ;  ex  parte  Thomas,  2  M.  D.  &  *  2  N.  R.  70. 

D.  294.  *  Evans's Ban^mipt  Statutes,  page 

19,  note  10. 
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though  obtained  from  the  crown  by  the  bankrupt  after  his 
bankruptcy,  but  before  he  procures  nis  certificate,  is  affected 
bj  his  bankruptCT,  and  also  vests  in  the  assignees.^ 

So,  a  policy  of  insurance,  effected  by  the  bankrupt  upon 
his  own  me  at  an  annual  premium,  passes  to  his  assignees ; 
and  where,  instead  of  delivering  it  up  as  part  of  his  effects,  a 
bankrupt  secretly  assigned  it  to  anotner  person,  who  paid  the 
arrears  of  the  premium,  and  upon  the  death  of  the  bankrupt 
received  the  sum  insured ;  the  amount,  deducting  the  arrears 
so  paid,  was  held  to  be  recoverable  by  the  assignees  as  money 
haa  and  received  to  their  use.^  The  retiring  pension  of  a 
militaiy  officer  of  the  East  India  company  does  not  pass  to 
his  assiOTces,^  upon  the  same  principle,  as  we  have  already 
seen,"*  tne  pay  of  an  officer  in  the  army  docs  not  pass  to 
them. 

Section  III. 

Of  Leases,  and  Annuities,  and  Jierein  of  Forfeiture  upon 
Alienation, 

A  lease  granted  to  a  bankrupt  passes  to  his  assignees, 
although  it  contain  a  proviso  that  the  lessee  shall  not  assign 
without  the  lessor's  consent^  for  the  interest  in  the  lease  is 
considered  to  vest  in  the  assignees  by  operation  of  law,^  and 
not  by  the  act  of  the  party,  (that  is,  the  voluntary  assign- 
ment of  the  lessee)  to  which  last  mode  of  transfer  a  restric- 
tion of  this  nature  is  alone  confined.*  And  where  a  lessee, 
under  a  lease,  containing  a  covenant  not  to  assign,  conveyed 
all  his  estates  to  trustees  for  the  benefit  of  his  creditors,  it 
was  held,  that  as  this  conveyance  was  void  under  the  bank- 
rupt law,  it  was  not  a  forfeiture  of  the  lease.'  But  a  lease, 
with  a  proviso  that  the  landlord  might  re-enter,  if  the  lessee 
should  "  commit  an  act  of  bankruptcy  whereon  a  commis- 
sion should  issue,  and  he  should  be  found  a  hankrupt,^^  does, 
not  pass  to  the  assignees  f  for  this  is  a  condition  annexed  to 
the  demise  itself,  and  renders  the  term  void,  in  case  the 

^  Heite  y.  Steventon,  3  B.  &  P.  v.  Uoeare,  Amb.  480.  2  Atk.  219. 

565.    BUixam  y.  BUee,  6  B.  &  C.  Doe  v.  Bwan,  3  M.  &  S.  353.    Doe 

169.    ,  v.  Buff6y,  3  Wils.  234. 

^  Sckofutier  v.   JVace,   1  Camp.  •  Ex  parte  Baglehole,    1   Rose, 

487.  432.     Ex   parte   Sherman,    Back. 

'  Qibaon,  v.  5.  /.  Comp,,  5  Bing.  462. 

N.  C.  262.  '  Doe  v.  PoweU,  5  B.  &  C.  308. 

*  Ante,  p.  359.  *  Roe  ▼.  GaUien,  2  T.  R.   133 ; 

*  Ooring  y.  Warner,  2  Eq.  Ca.  and  see  15  Ves.  268. 
Ab.  100.  7  Vin.  Ab.  85.    Pkilpot 
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lessee  becomes  a  bankrupt.  The  owner  of  property,  indeed^ 
cannot  by  contract,  or  otherwise,  qualify  his  own  interest,  by 
a  condition  determining  or  controlling  it  in  the  event  of  his 
bankruptcy,  to  the  prejudice  of  his  creditors  (as  has  been 
already  fully  considered  in  the  case  of  marriage  settlements); 
but  a  lessor,  like  any  other  grantor  or  ahenor,  may  qualify 
the  interest  of  his  lessee,  upon  a  condition  to  take  efiect  on 
the  bankruptcy  either  of  the  lessee,^  or  of  his  executors.  But 
the  acceptance  of  rent,  after  the  bankruptcy,  will  be  a 
waiver  of  the  forfeiture.^ 

So,  where  the  term  is  made  to  depend  upon  the  actual 
occupation  of  the  premises  by  the  lessee,  the  assignees  have,  ' 
in  this  case,  not  such  an  interest  as  they  can  assign,  if  the 
bankrupt  does  not  continue  to  occupy.^ 

Annuities,']  In  like  manner  where  an  annuity  was  given 
by  will  to  a  trader,  "  payable  to  him  only,  upon  his  own  re- 
ceipt and  no  other,  and  to  cease  immediately  upon  alienation/^ 
— it  was  held,  that  it  ceased  upon  his  bankruptcy,  and  the 
bargain  and  sale  of  his  estate.^  So,  where  there  was  a 
bequest  to  pay  an  annuity  to  A.,  with  a  proviso,  that  if  by 
any  ways  or  means  whatsoever  he  should  sell,  dispose  of,  or 
incumber  his  life-interest,  or  any  part  thereof,  his  interest 
should  then  cease,  and  the  trustees  should  apply  and  deter- 
mine the  same  for  the  benefit  of  his  children, — it  was  held, 
that  upon  his  bankruptcy  the  annuity  ceased  to  be  the  sub- 

1'ect  of  his  personal  enjoyment,  and  did  not,  therefore,  vest  in 
is  assignees ;  but  that  nis  cliildren  were  entitled  to  it.* 

But  w^here  a  testator  directed,  that  his  estate  and  effects 
should  be  laid  out  in  the  pubHc  funds  in  the  names  of  trustees, 
who  were  to  "  pay  the  dividends  from  time  to  time  into  his 
son's  hands,  or  to  his  order,  and  on  his  receipt,  to  the  intent 
that  the  same,  or  any  part  thereof,  should  not  be  mutable^ 
or  assignable,  by  way  of  anticipation," — Lord  Eldon  held, 
that  on  the  banloruptcy  of  the  son,  his  assignees  were  entitled 
to  his  interest  under  the  will.*  Ajid  in  another  case,  where 
the  testator  bequeathed  several  annuities,  and  (amongst  the 
rest)  one  to  the  bankrupt,  and  declared  that  ''  if  any  of  the 
annuitants  should  assign,  or  dispose  of,  or  otherwise  charge 

1  WUson  V.  Greemcood,  1  SwaDst.         *  Dm  v.  Clarke,  8  Etst.  185. 
48] ;  and  see  per  Lord  Ellenbo-         ^  Dommett  v.  Bedford,  6  T.  R. 
rough,   3  M.  &   S.  357.    Doe  y.     684.    3  Ves.  149. 

David,  1  Cr.  M.  &  R.  405,  5  Tyrr.         »  Cooper  v,  Wyait,  5  Mad.  483. 
125.    Doe   Y.   Davis,   6  C.  &  P.         *  Brandon  y.  Robvwm,  1  Rose, 
614.  197. 

2  Doe  Y.    Ree$,   4  Bing.  N.    C. 
384. 
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or  inamber  his  annuitj^  so  as  not  to  be  entitled  to  the  per- 
sonal receipt,  use,  and  enjoyment  thereof,  the  annuity  should 
thenceforth  cease,  determine,  and  be  void,  and  should  imme- 
diately devolve  upon  the  person  next  entitled,  by  virtue  of 
the  limitations  in  the  will, — Sir  W.  Grant,  upon  the  princi- 
ple of  the  above  decisions  as  to  leases,  in  which  an  assignment 
oy  operation  of  law  is  holden  not  to  be  an  alienation  of  the 
party,  considered  that  the  interest  had  not  ceasied  by  the 
oankruptcy,  but  that  it  vested  in  the  assignees  5^  though,  in 
another  case,  where  the  annuitant  had  taken  the  benefit  of 
the  insolvent  act,  the  same  learned  judge  held,  that  a  condi- 
tion of  this  nature  was  broken  by  the  annuitant,  inasmuch  as 
the  siting  ttie  petition  and  schedule  were  clearly  acts  of 
alienation  committed  by  the  insolvent.^ 

The  above  decisions  of  Brandon  v.  Robinson  and  Wilkin- 
son V.  Wilkinson  are,  certainly,  quite  at  variance  with  those 
of  Dommett  v.  Bedford  and  Cooper  v.  Wyatt.  The  grounds 
of  Lord  Eldon's  judgment  in  Brandon  v.  Robinson  are, 
that  there  is  a  great  difference  between  giving  an  interest 
to  a  person  while  he  shall  remain  solvent,  and  tJien  over, 
— ana  giving  it  generally  for  life;  and,  that  it  is  not 
enough  for  a  testator  to  say  the  fund  shall  not  be  trans- 
ferred, but  that  in  order  to  prevent  that,  it  must  be 
given  over  to  somebody  else,  or  made  to  fall  into  the  residue 
of  his  property ;  otherwise,  it  becomes  an  equitable  interest 
to  which  the  assignees  are  entitled.*  This  reasoning,  how- 
ever, will  not  appfy  to  the  case  before  Sir  W.  Grant,  where 
the  annuity  was  given  over,  being  made  to  devolve  upon  the 
person  next  entiued  under  the  will ;  and  the  limitation  is 
also  strong  as  to  the  personal  enjoyment  of  the  annuity  by 
the  annuitant.  Whether  a  grantor,  thefore,  of  an  annuity  can 
effectually  limit  his  grant  to  the  period  only  of  the  solvency, 
or  personal  enjoyment,  of  the  annuitant,  imaccompanied  with 
any  limitation  over  in  case  of  insolvency,  &c.,  so  as  to  prevent 
it  from  passing  to  the  assignees  under  a  fiat  in  bankruptcy, 
is  a  question  which  may  still  admit  of  very  considerable 
doubt.  The  following  decisions,  however — one  relating  to  an 
annuity,  and  the  other  to  a  patent — accord  with  the  de- 
cision of  Lord  Eldon  and  Sir  W.  Grant. 

A  testator  gave  an  annuity  to  his  son,  and  declared  that  it 
was  intended  "  for  his  personal  maintenance  and  support, 
and  that  it  should  not,  on  any  account  or  pretence  whatever, 
be  subject  or  liable  to  the  debts,  engagements,  charges,  or 

^  mikinion  V.  PVilkifuon,  G.  Bee  Holyland  v.  Be  Mendez,  3 
Coop.  259.  Meriv.  184. 

'  Shee  V.  Hale,  13  Ves.  404;  and         >  1  Rose,  197. 
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incumbrances  of  my  said  son,  but  that  the  same  should  be 
paid  over  into  his  proper  hands  only,  and  not  to  any  person 
or  persons  whatever,  and  that  his  receipts  only  should  be 
ffood  and  sufficient  discharges;"  and  it  was  held,  on  the  soa's 
bankruptcy,  that  the  aimiiity  passed  to  his  assignees.^ 

So,  where  an  act,  for  enLu^ng  the  term  of  a  patent,  en- 
acted, that  in  case  the  privil^  granted  by  the  pateit  should 
at  any  time  become  vested  in,  or  intend  for  more  than  five 
persons,  or  their  representatives,  otherwise  than  by  devise  or 
succession,  (redconing  executors  as  and  for  the  single  persoos 
they  represent,*)  then  all  liberties  and  privileges  vestea  in  the 
patentees  shomd  cease,  and  the  patentees  became  bankrupt ; — 
It  was  held,  that  though  creditors  exceeding  five  had  proved 
under  the  commission,  the  clause  applied  only  to  an  assign- 
ment by  act  of  the  party,  and  not  to  an  assignment  by 
operation  of  law,  and  that  tJie  interest  of  the  assignees  in  th!e 
patent  had  not  ceased.^ 

When  a  lease  vats  t»  tJu  asngneesJ]  A  lease,  or  term  of 
years  to  which  die  bankrupt  was  entitled,  does  not  vest  in 
the  assignees,  uidess  they  oo  some  act  to  manifest  their  ac- 
ceptance of  the  lease  ^  for  they  are  not  bound  (as  has  heai 
before  observed  ^)  to  take  aU  the  property  of  the  bankrupt, 
but  may  reject  such  as  may  be  ratner  a  burthen  than  a 
benefit  to  the  estate.  Before  the  case  of  Copdand  v.  Stq^kenSy 
however,  it  was  a  point  stiU  undecided,  whether  the  Bank- 
rupt's interest  in  hiBnae  passed  irnmediatdy  to  the  assignees, 
defeasible  upon  their  actual  refusal  to  take  it^ — or,  whether 
the  interest  in  it  was  sumendedy  until  their  aoo^i^aiioe  or 
rejection  of  it.  In  an  able  judgment  pronounced  by  Loid 
Eilenborough  in  that  case,  it  was  determined,  that  tlie  eflbct 
of  the  assignment  was  suspended^  until  the  ass^ees  decided 
either  to  accept,  or  reject,  the  lease;  and  that  me  estate  r^- 
mained  in  tlie  hankrupt  during  the  period  of  such  suspensisny 
but  subject  to  the  rignt  of  the  assignees  to  have  the  term, 
by  their  subsequent  acceptance  of  it,  and  thereby  to  vest  it 
in  themselves.^  And  it  has  been  since  decided,  that  the  sub- 
sequent rejection  of  the  lease  by  the  assignees  does  not  operate 
by  relation,  as  a  sunender  of  it  £rom  tLs  date  of  the  nat^ 

What  acts  on  the  part  of  the  assignees  will  amount  to  an 
acceptance  of  the  lease,  and  what  to  a  rejection,  will  be  best 
explained  by  the  following  cases. 

»  Grmet  v.  IMpkin,  1  Sim.  67.         *  Ante,  320. 

*  Btoxam  ▼.  Bkee,  6  6.  &  C.         '1  B&A.  593. 
169.  «  Tuck  v.  F^wn,  6  Biog.  320. 

3  Copelandv,  Stephent,  1  B.  &  A. 
*<)3. 
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What  amounts  to  acceptance.]  A  landlord  applied  to  the 
assi^ee  to  know  if  he  meant  to  take  the  bankrupt's  interest 
in  the  lease,  and  he  answered,  that  if  he  did  not  let  it  by 
Lady-day,  he  would  ffive  it  up;  and  at  Lady-day  the 
assi^ee  paid  the  rent  then  due,  and  offered  the  landlord  the 
key;  under  these  circumstances.  Lord  Kenyon  held,  that 
though  the  assignee  might  have  refused  it  at  first,  yet  he 
could  not  take  it  in  part,  and  afterwards  reject  it,  when  he 
found  that  it  would  not  answer  and  he  could  not  let  the  pre- 
mises.^ So,  where  the  assignees,  who  were  chosen  on  the 
8th  July,  allowed  the  banKrupt's  cows  to  remain  on  the 
demised  lands  till  the  10th,  ana  ordered  them  to  be  milked 
there, — Lord  Ellenborough  decided,  that  they  thereby  became 
tenants  to  the  lessor;  and,  the  cows  havingbeen  removed  on 
the  10th  to  avoid  a  distress  for  arrears  of  rent,  it  was  held, 
that  the  landlord  had  a  right  to  follow  and  distrain  them 
under  the  11  Geo.  2,  c.  19.^  So,  if  assignees  intermeddle 
with,  and  assume  the  management  of  a  farm,  this  is  a  suffi- 
cient election  to  take  to  the  term,*  and  renders  them  liable 
to  the  landlord.  So,  also,  where  assignees  entered  upon^ 
and  took  actual  possession  of  the  leasehold  property,  they 
were  held  to  become  chargeable  with  the  covenants  in  the 
lease,  although  the  bankrupt's  effects  were  upon  those  pre- 
mises, and  the  assignees  delivered  up  the  keys  immediately 
after  the  effects  were  sold ;  for,  if  they  had  wished  to  curtail 
the  full  legal  effect  of  taking  possession  of  the  premises,  they 
should  have  entered  with  a  protest,  that  their  entry  was  not 
for  the  purpose  of  possessing  themselves  of  the  premises  as 
assignees,  but  merely  to  take  possession  of  the  goods.*  In 
like  manner,  where  the  assignees  entered  upon  the  pre- 
mises of  the  bankrupt,  who  was  a  coachmaker,  to  keep  the 
coaches  in  repair,  in  pursuance  of  the  bankrupt's  contracts, 
and  in  August  the  bankrupt's  effects  were  sold,  when  the 
key  of  the  premises  was  delivered  to  the  bankrupt,  but  the 
assignees  paid  the  rent  up  to  the  Michaelmas  following ;  it 
was  held,  that  the  assignees  were  still  liable  to  the  landlord 
for  the  rent  for  the  following  Christmas  quarter.*  And, 
when  the  assignees  permitted  the  bankrupt  to  continue  in 
possession  of  the  premises,  from  the  period  of  his  bankruptcy 
in  November  until  April,  and  to  carry  on  the  trade  for  the 
benefit  of  the  estale,  the  assignees  inspecting  the  books,  and 

'  Broome  v.  Robinton,  cit.  7  Ewt,  *  Hanton  v.  Stevenson,  1  B.  &  A. 

339.  303. 

'  Welch  V.  Myen,  4  Camp.  368.  *  AmeU  v.  Itobwn,  2  Cr.  &  J. 

^  Thomas  y.  Penberton,  7  Taont.  610. 
201. 
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fumisliing  the  bankrupt  vrith  money^ — it  was  held,  that  they 
could  not  afterwards  disclaim  to  accept  the  lease,  notwith- 
standing a  notice  to  that  effect  had  been  given  by  them 
within  a  month  aft^er  the  bankruptcy.^  So,  where  the  bank- 
rupt having  a  lease  of  premises,  and  also  a  reversionary  in- 
terest in  them,  the  assignees  sold  ^^  allhia  estate  and  rever- 
sionary interest  in  the  premises," — ^this  was  held  to  amount 
to  an  acceptance  of  the  lease.^  And  so,  where  the  assignees 
placed  a  board  upon  some  part  of  the  premises,  with  a  view 
to  dispose  of  them,  they  were  holden  liable  in  use  and  occu- 
pation for  a  year's  rent.^  Where  assignees,  also,  upon  being 
required  to  give  up  possession  of  premises,  answered  that  it 
was  not  consistent  with  their  duty  so  to  do, — ^this  was  held 
sufficient  proof  of  possession  by  them,  in  an  action  of  eject- 
ment brought  afi;amst  them  for  the  recovery  of  the  premises.* 
But  though  me  assignees,  by  accepting  a  lease,  dischai^ 
the  bankrupt  from  any  claims  ibr  rent,  and  render  themselves 
liable  to  the  landlord,  yet  they  may  assijrn  it,  if  they  choose, 
to  any  person  (even  though  an  insolvent)  in  order  to  get  rid 
of  their  liability.* 

W7iat  is  not  an  acceptance.]  And  the  assignees  are  not 
bound  to  take  a  lease,  merely  because  they  endeavour  to  sail 
it,  with  a  view  to  ascertain  its  value,  provided  they  exercise 
no  other  acts  of  ownership  over  the  premises  demised.  Thus, 
where  assignees  advertisea  a  lease  for  sale  by  auction  (without 
stating  themselves  to  be  the  owners,  or  possessed  of  it),  and 
never,  in  fact,  took  possession  of  the  premises,  and  no  bidder 
offered  at  the  auction,  it  was  held,  that  this  was  no  more 
than  an  experiment  to  ascertain  the  value,  and  whether  the 
lease  was  oeneficial  or  not  to  the  creditors,  and  did  not 
amount  to  an  assent  to  take  it.^  But  in  a  case  where  the 
lease  was  bought  in,  but  all  the  fixtures  were  sold,  and  the 
premises  were  much  injured  by  their  being  taken  down  and 
carried  away,  it  was  held  that  this  was  a  taking  of  possession 
by  the  assignees,  as  they  had  no  right  to  act  so  as  to  make 
the  property  of  less  value  to  the  landlord/  And  if  assignees 
accept  the  bidding  at  a  sale,  and  receive  a  deposit,  that  will 
be  evidence  of  their  assent  to  take  to  the  premises,  notwith- 


'  Clark  V.  Hume,  1  Ryan  &  M.         ^  Doe  v.  Taylor,  2  Star.  535. 
207.  *  Onslow  V.  Corrie,  2  Mad.  330. 

2  Page  V.  Godden,  2  Star.  309.  *  Turner  v.  Richardson,  7  Eaat, 

^  Gibson  v.  Courthorpe,  I  D.  &  R.     355. 
205.  7  Carter  v.    IVame,  4  C.  &  P. 

193. 
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standing'  the  contract  of  sale  may  afterwards  go  off.^  In 
one  case,  however^  where  assignees  fdlowed  liie  bankrupt's 
effects  to  remain  on  the  premises  for  nearly  a  twelvemonth 
after  the  bankraptcy,  and  then,  to  avoid  a  distress,  paid  ^e 
rent  due,  at  the  same  time  intimating  to  the  landlord  that 
*  they  did  not  mean  to  take  to  the  lease,  unless  it  could  be 
advantageously  disposed  of,  and  the  lease  was  soon  after* 
wards  put  up  to  sale  by  order  of  the  assignees,  but  there 
was  no  bidder  for  it,  and  they  even  omitted  to  return  the 
key  to  the  landlord  for  near  four  months  afterwards,  but 
never  took  actual  possession  of  the  premises, — Lord  Ellen* 
borough  held,  that  the  assignees  were  not,  under  these  cir« 
cumstances,  liable  to  the  kundlord  as  assignees  of  the  lease.^ 
In  another  case,  also,  where  the  assignees  held  the  lease  from 
December  to  May,  and  put  a  person  into  possession,  with 
instructions  to  let  the  premises,  but  they  remained  unlet, 
and  on  the  landlord's  calling  upon  the  assignees  for  payment 
of  the  rent,  he  said  he  would  pay  it  if  he  could  make  any 
thing  of  the  house ;  it  was  held  that  this  was  only  a  condi« 
tionai  acceptance  of  the  lease.^  And  where  the  bankrupt 
had  underlet  part  of  the  demised  premises,  and  the  assignees 
released  the  under-tenant,  and  on  oeing  afterwards  asked  by 
the  lessor  to  elect,  they  refused  to  t^e  the  lease, — ^it  was 
held,  that  the  release  to  the  under-tenant  did  not  amount  to 
an  acceptance.^ 

When  aseignees  ntay  he  compelled  to  elect]  But  now,  in 
order  to  prevent  any  inconvenience  to  the  landlord,  from  the 
neglect  of  the  assignees  to  determine  whether  they  will  take 
to  the  lease  or  not,  it  is  by  the  76th  section  of  the  6  Geo.  4, 
c.  16,  provided,  that  if  the  assignees  shall  not  (upon  being 
thereto  required)  elect,  whether  they  will  accept  or  decline 
any  lease,  or  agreement  for  a  lease,  to  which  the  bankrupt 
was  entitled,  the  lessor,  or  person  so  agreeing  togrant  a  lease, 
or  any  person  entitled  under  them,  may  apply  by  petition  to 
the  lord  chancellor,  who  may  order  them  so  to  elect,  and  to 
deliver  up    such  lease   or   agreement,  (in  case  they  shall 

*  Hatiingt  v.  WiUon,    1    Holt,  Btwmah,  and  the  subsequent  one 

N.  P.  Rep.  290.  of  HiU  v.  Dobie,  are  not  very .  re- 

-  Wheeler  v.  Bramah,  3  Camp,  concileable  with  those  of  Broome  v« 

340.  And  see  How  v.  Kennett,  5  Robinson,    Welch  v.    Myers,    and 

Nev.  &  M.  1.  Page  v.  Chdden,  ante,  pp.  394-5. 

'  Lindsey  y.  Umbert,  12  Moore,         *^ HiU  v.  Dobie,  2  Moore,  342. 
209.  This  case,  however,  as  well  as     8  Taunt.  325. 
the  preceding  one,  of  Wheeler  v. 

VOL.  I.  U 
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decline  it;)  as  well  88  the  posfleasion  of  the  wemiaes,  or  may 
make  mai  other  order  therein  as  he  shall  think  fit^ 

This  statute  applies  only  to  cases  between  the  kuor  and 
leasee,  or  the  ass^ee  of  the  lessee,  and  not  to  cases  between 
the  lessee  and  the  assignee  of  the  leaae.^  fint  it  extends  to  a 
case  where  the  bankrupt  is  only  beneficially  entitled  to  a 
moiety  of  the  lease,  or  is  a  trustee  for  himself  or  another 
person  ;^  or  where  the  lease  is  in  the  hands  of  a  diird  person, 
as  equitable  mortgagee.^  The  lord  chancellor,  howerer,  coukL 
not  under  this  section  determine  the  question,  whether  the 
assi^ees  had  elected  to  take  the  lease,  or  not,  but  could  only 
send  such  a  question  to  be  tried  by  a  jury  ^^  for  he  hacl 
only  authority,  under  the  abore  provision,  to  make  an  order 
that  the  assignees  should  dect.  It  is  only,  in  £m^  when 
assignees  will  no^  deddey  that  jurisdiction  was  giYen  to  the 
lord  chancellor ;  fiHr  if  they  had  already  accepted,  or  rejected, 
he  had  no  jurisdiction.^  Therefore,  where  assignees  had 
previously  i^ected  a  lease,  a  petition  by  the  lessor  for  pay- 
ment of  rent  due  after  the  bankruptcy,  and  for  a  compensation 
for  hay  and  straw  which  the  assignees  had  carried  off  the 
jNremises,  was  dismissed;^  Lord  Eldon  concurring  with  the  vice- 
chancellor,  that,  as  between  the  lessor  and  the  assignees  of  a 
bankrunt  lessee,  the  court  had  not  jurisdiction,  except  in  cases 
under  the  statutey  and  upon  petitions  for  an  in^neHon;  for 
which  last  relief  the  petition  in  this  case  contained  no  prayer. 

Upon  a  petition  for  an  order  on  the  assignees  to  elect, 
they  will  be  allowed  a  reasonable  time, — such  as  ten  or 
thirteen  days,  for  instance, — ^to  consider  what  will  be  most 
beneficial  tor  the  creditors.^  And  in  a  case  where  there 
were  two  commissions,  and  issues  directed  which  were  still 
undecided,-*the  court  granted  an  order  (under  eadi  com* 
mission)  on  the  assignees,  to  make  an  election  to  depend  on 
the  result.® 

Where  an  order  to  elect  is  served  on  an  assignee,  and  he 
takes  no  notice  of  it,  the  court  will,  on  a  fresh  petition,  ordCT* 
the  lease  or  agreement,  to  be  rescinded,  and  the  possession 
of  the  premises  to  be  dellTered  up  to  the  landlord.^®  And 
where,  after  an  order  had  been  made  that  the  assignees  should 

'  This  dause  is  trnken  from  the  *  Ex  imrte  Quantaek,  Buck»  IS9. 

49  G.  3,  c.  121,  8.  19 .  •  1  Mad.  77. 

*  Taylor  V.  Young,  3  B.  &  A.  'Ex  pnrte  Wantick,  Buck,  326. 
521.  ^  Ex  parte  Scott,  1  Rose.  446. 

'  Ex  parte  Norton,  3  M.  O.  &  D.  note  a.    Ex  parte  Ftetcher,  1  D.  8t 

312.  C.  356. 

*  Ex  parte  Fardy,  3  M.  D.  &  D.  •  Ex  parte  Pomerof,  I  Rose,  57: 
340.  ^  Ex  parte  Bkmdif,  1  Dea.  286. 
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ddiver  up  the  possession  of  the  premises  to  the  lessor^  be 
elaimed  to  prove  for  the  use  and  occupation  of  the  premises 
by  the  bankrupt  up  to  the  time  of  his  bankruptcy^  for  the 
amount  of  the  dilapidations^  and  for  ground  rent  paid  by  the 
lessor  during  the  oankrupt's  occupation ;  it  was  held^  that 
the  previous  order  did  not  exhaust  the  jurisdiction  of  the 
court  given  by  the  75th  section,  and  that  the  court  had 
authority  to  make  such  further  order  as  the  justice  and  equity 
of  the  case  required;  and  it  accordingly  directed  an  inquiry 
as  to  what  sums  the  lessor  was  entitlea  to  receive  from  the 
baakrupt,  in  respect  of  the  above  chum,  with  a  view  to  proof 
bein^  made  for  the  amount.^ 

li  the  assignees  elect  to  reject  the  lease,  and  there  is  some 
reason  to  suspect  that  the  lease  is  void,  and  that  the  landlord 
had  no  title  to  grant  it,  the  court  will  not  order  the  assignees 
to  deliver  up  possession  of  the  premises,  but  merely  to  deliver 
up  the  lease.'^ 

It  has  been  held  in  one  case,  that  on  a  petition  for  the 
assignees  to  elect,  the  court  has  no  power  to  compel  them 
to  pay  the  costs,  or  to  give  the  lessor  the  costs  of  the  appli- 
cation out  of  the  bankrupt's  estate  -^  but  the  contrary  lias 
been  since  decided.^ 

Where  the  assignees  declined  taking  the  lease,  but  insisted 
that  they  were  entitled  to  remove  from  the  premises  all  the 
hay,  stniw,  &c.  (which,  by  a  covenant  in  the  lease,  the  lessoe 
at  the  end,  or  sooner  determination  of  the  term,  was  to  leave 
upon  the  premises), — Lord  Eldon  determined  the  lease,  and 
firected  a  case  upon  the  construction  of  the  covenant.^  Upon 
the  argument  of  this  case  before  the  court  of  King's  Bench, 
it  was  decided,  that  the  assignees  were  bound  by  the  cove- 
nant of  the  lessee,  and  were  not  entitled  to  the  hay,  straw, 
iccfi  In  all  these  cases,  indeed,  where  the  court  determines 
the  lease  uiK)n  the  petition  of  the  lessor,  the  assignees  are 
in  the  same  situation  ns  the  tenant  would  have  been  in  by 
effluxion  of  time.  Therefore,  where  a  lease  contained  a 
covenant,  that  the  lessee,  ''  at  the  expiration,  or  other  sooner 
rfrf^mwtftMmof  the  lease,"  might  take  the  off-goinff  crop, 
and  the  lease  was  determined  by  the  chancellor  after  the 
bankruptcy  of  the  lessee, — the  assignees  were  held  to  be- 

'  Ex  parte  Benecke,  2  Dea.  46.  clash  with  the  decision  in  ex  parte 

'  Ex  parte  WUliamt,  2  Dea.  330.  Warwick,  supra ;  but  the  distinc- 

*  Ex  parte  Bright,  2  6.  &  J.  79.  tion  between  them  is,  that  in  tliis 

*  Ex  parte  Narion,  3  M.  D.  &  D.  case  there  was  a  prayer  for  an 
312.  if^funeHon:  in  that  case  there  was. 

*  Ex  parte  Nixm,  I  Rose,  445.  no  such  prayer. 

This  case  at  first  sight  appears  to         '  In  re  Gough,hvtck,  S5. 

V  2 


436  Of  th$  PerMmal  Property.  [Chap.  11,  Pr.  2. 

entitled  ^  to  the  off-gomg  crops*  Nor  does  it  make  any 
difference)  that  the  lease  is  only  from  rear  to  year,  deter^ 
fnindbk  on  giving  half  a  yeat^s  notice,  vad  the  covenant  is 
to  leave  the  hay,  <&c.,  or^e  the  crops,  on  quitting  the  pre- 
mises '^  for  the  election  of  the  assignees,  not  to  take  the 
lease,  has  the  same  effect  (with  reference  to  the  covenant), 
as  though  the  lessee  had  quitted  upon  notice.^  But  when 
assignees  decline  the  lease,  and  it  is  delivered  up  by  die 
bankrupt  to  the  lessor,  they  cannot  afterwards  maintain  an 
action  of  covenant  ageumst  the  lessor;^  nor  have  they  a  lien 
on  the  premises  for  money  expended  by  the  bankrupt,  in 
pursuance  of  an  agreement  between  him  and  the  landlord, 
which  contemplated  a  continuance  of  the  tenancy;  as  where 
certain  buildings  were  erected  by  the  bankrupt,  on  the  anee- 
ment  of  the  landlord  that  the  expense  might  be  deducted  Srom 
the  rent.^ 

Where  a  lease  contained  a  condition  that  it  should  be 
forfeited,  if  seized  in  execution,  and,  upon  an  execution 
issuing,  the  lessor  re-entered,  and  a  commission  of  bankruptcy 
then  issued  against  the  lessee,  it  was  held  that  the  lessor 
was  entitled  to  the  emblements.^ 

An  agreement  to  ^rant  a  lease  is  not  annulled  by  the 
bankruptcy  of  the  mtended  lessee,  but  the  assignees  can 
enforce  the  agreement  against  the  intended  lessor.^ 

Parol  agreement  for  a  lease.]  It  was  held  by  Lord  Eldob, 
that  &  parol  agreement  for  a  lease,  (although  brought  within 
the  principle,  upon  which  a  court  of  equity  would  decree  4 
specific  performance,  upon  acts  of  part  performance)  was 
not  an  agreement  within  the  meaning  of  the  statute,  so  as  to 
,  put  assignees  to  elect,  or  reject,  such  agreement.^  But  the 
contrary  has  been  since  decided.^  And  a  covenant  to  procure 
a  lease  to  be  granted  by  a  third  person,  is  also  an  ^'agreement 
for  a  lease"  ^viihin  the  above  section,  and  the  covenantor  is 
entitled  to  call  on  the  assignees  to  elect  whether  they  will 
accept  or  decline  such  agreement.^  But  the  statute  does 
not  extend  to  a  contract  not  in  its  nature  a  lease,  but 
amounting  only  to  a  purchase  of  property. ^^ 
■ 

1  Ek  parte  Maundrell,  Buck,  83.  '  Morgan  v.  Kkodu,  1  M.  &  A. 

2  Ex  pftite  JVkUttngtim,   Buck,  214.  Crtttby  v.  Tooke,  Ibid.  note. 
87.  7  Ex  parte  Suttm,  2  Roae,  148. 

3  KMTfeyr.  Carttain,  2  B.  ft  Ad.  *  Slack  v.  Sharpe,  8  Ad.  ft  £. 
716.  366.  Ex  parte  Hoptan,  2  M.  D.  ft 

«  Ex  parte  Ladd,  3  D.  ft  C.  647.      D.  347. 

^  Lkufis  T.  Effton,  7.  Bing.  154.        *  Ex  parte  Benecke,  1  De».  186. 
4  Moore  ft  P.  820.  ^  Hope  t.  Booth,  1  B.  ft  Ad.  498. 
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Where  the  lease  had  been  deposited  by  the  bankrupt  with 
a  third  person,  as  a  security  for  a  debt^  and  the  assignees 
refused  to  take  to  the  term, — ^upon  a  petition  by  the  landlord 
that  the  assig^nees  might  deliver  it  up,  as  well  as  the  pos* 
session  of  the  premises,  an  order  to  that  effect  was  made. 
For  though  the  statute  does  not  in  words  extend  to  c»ses, 
where  the  lease  is  in  the  hands  of  a  third  person,  yet  it  seems 
that,  by  an  equitable  construction  of  the  above  section  of  the 
act,  which  is  intended  for  the  benefit  of  landlords,  the  court 
has  such  a  jurisdiction.^ 


Section  IV. 
Of  Property  Abroad* 

As  the  6  Geo.  4,  c.  16,  s.  63,  enabled  the  commissioners 
to  assign  the  bankrupt's  property,  wheresoever  the  same  might 
be  found  or  laiorcn}  the  assignees  are  entitled  to  all  the 
personal  property,  which  the  bankrupt  may  possess  in  any 
joreign  country,  imless  there  happens  to  be  some  positive 
law  of  that  country  to  prevent  it.  For  personal  property, 
according  to  the  general  principles  of  all  laws,  has  no  visible 
locality,  out  is  suoject  to  that  particular  law,  which  governs 
the  person  of  the  owner.'  If  the  bankrupt  law,  indeed,  was 
circiunscribed  by  the  local  situation  of  tne  property,  a  door 
would  be  open  to  all  the  partiality  of  undue  preference, 
which  it  is  framed  chiefly  to  prevent;  for  it  is  not  very 
difficult  to  foresee  how  frequently  property  would  be  sent 
abroad  with  that  unjust  view,  immediately  previous  to  and 
in  contemplation  of  an  act  of  bankruptcy.  But  the  conse- 
quence or  the  rule,  as  it  at  present  applies  to  personal 
property,  is,  that  a  fiat  in  bankruptcy  followed  by  the  ap- 
pointment of  assignees,  defeats  au  preference  attempted  to 
oe  obtained  by  any  one  creditor,  through  the  medium  of  the 
law  of  the  country  where  any  of  the  bankrupt's  effects  may 
happen  to  be  placed — as  well  as  by  any  voluntary  convey- 
ance of  the  bankrupt — after  the  period,  when  the  l^al  efliect 
of  the  bankruptcy  attaches  to  the  general  estate. 

Thus,  the  oankrmit's  goods  in  Ireland  will  pass  to  the 
assignees  under  an  Kiglisn  bankruptcy,  and  the  Irish  courts 
will  also  take  notice  of  our  laws,  so  as  to  prevent  a  creditor 
firom  attaching  property  there  after  the  fiat,  and  gaining  a 

>  Ex  purte  Clvne$,  1  Mad.  76.  ^  £FiU  v.  Wortwiek,  1  H.  B.  665. 

*  Section  63,  ante,  page  388. 
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preference  ^  over  the  as8ig;ne6S.  So,  the  oourts  in  Scotland; 
and  the  colonies,  recognise  the  English  law  in  this  respects 
For,  where  bankrupts  here  had  carried  on  business  both  in 
London  and  in  Scotland,  under  distinct  iirms,  the  court  of 
session  in  Scotland  held,  that  the  commismon  here  vested  in 
the  assignees  all  the  property  of  the  bankrupts  wherever 
situate, — ^precluding  oreditors  in  Scotland  from  attaching 
by  sequestration  such  parts  of  the  bankrupts'  property  as 
remained,  or  was  situate,  in  that  country.^  Whether  a  com- 
mission in  England,  or  a  sequestration  in  Scotland,  is  to  be 
preferred,  as  the  mode  of  administering  the  effects  of  a 
bankrupt,  dei)cuds  upon  their  resi)ective  priorities.^ 

Where,  (vfiier  tlie  assignment  of  a  bankrupt's  cstnte,  a 
creditor  residing  in  England,  who  had  notice  of  the  bank- 
i-uptcj  and  assignment,  attached  the  money  of  the  bankrupt 
abroad, — it  was  held,  that  his  assignees  might  recover  it 
against  the  creditor  in  an  action  for  money  had  and 
received.^  And  in  another  case,  where  the  attachment  was 
before  the  assignment,  the  same  doctrine  was  held/'  In 
one  case  indeed  of  this  kind,  Lord  Hardwicke  even  cranted 
a  writ  of  ne  exeat  regno  against  a  creditor,  who  before  the 
bankruptcy  had  gone  into  Scotland,  and  made  arrestments 
on  debts  due  to  the  bankrupt  there,  though  he  had  not 
obtained  sentence — saying  that  the  case  was  like  a  foreign 
flttacliment,  by  which  a  creditor  was  not  suffered  to  gain  a 
priority.^ 

But  in  a  case,  where  the  bankrupt  was  one  of  several 
partners,  his  partners  carrying  on  a  branch  of  the  business 
m  the  West  Indies,  and  a  joint  creditor  there  attached 
property  belonging  to  the  firm  abroad, — it  was  held  hy  Sir 
W.  Grant,  that  he  was  entitled  to  retain  what  he  had  re- 
covered, to  the  extent  of  satisfying  his  joint  debt/  So, 
where  a  foreign  creditor,  after  proving  the  amount  of  his 

1  Good,  114.    Neaiev,  Cotting^  300.      Cleoe  v.   MUU,    ibid.    997. 

horn,  1  H.  B.  132,  in  note.  See  tlso  a  powerful  jadgment  of 

'  Bank  ftf  Scotland  v.  Cuthbert,  Eyre,  C.  J.  on  that  side  of  the  quet- 

1  Rose,  462 ;    and  see  Setkrig  v.  tion,  in  PhUipt  v.  Hunier^   2  H.  B. 

Davit,  2  Dow.  Rep.  230.     2  Rose,  409. 

291,  and  Odttin  v.  Fiifrbet,  Buck,         «  Sitt  v.  fVomriek,  I  H.  B.  6^5.  ' 
57.  <  M'lniotk v. OgiMe,  4 T.  R.  187, 

>  Ibid.  note  (a). 

*  Bunter  v.  Poits^  4  T.  R.  182.         7  Brickwood  v.  MiUer,  3  Meriv. 

PhUipt  T.  Hunter,  2  H.  B.  402.  The  279.    Sir  W.   Grant  expressed  a 

law  upon    this  subject,  however,  doubt  in  this  case,  whether  the 

appears  to  have  been  formerly  laid  reaaoning  of  Lord  C.  J.  Eyre,  in 

downdifferently  by  LordMansfiekl,  PMUpt  v.  Hunter,     has  ever  re- 

botbatJVtiiFrfM,andattheCock.  ceived   a   complcldy    aatblactmy 

pit.     Waring  v.  Knight,  1  C.  B.  L.  answer. 
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debt  by  bis  agent  at  Calcatta,  against  tke  estate  of  P.  &  Co., 
wbo  bad  been  dedared  insolvent  under  tbe  India  Insolvent 
Act,  (9  Geo.  4,  c.  73^)  and,  after  receiving  dividends  upon 
his  wbole  debt,  instituted  a  suit  in  tbe  Dutcb  courts  in  the 
island  of  Java,  to  recover  an  estate  which  was  held  by  one  of 
the  insolvents  as  a  trustee  for  his  own  finn  of  P.  &  Co.,  and 
that  of  C.  iic  Go.y  in  equal  shares,  to  wliich  suit  the  ass^nees 
appeared  as  defendants;  butjud^ent  was  given  ia&vour 
of  the  creditor,  and  for  the  sale  of  the  estate  for  his  beneiit, 
the  proceeds  of  which  amounted  to  three-fifths  of  his  whole 
debt ;  and  the  ass%nees  filed  a  bill  on  the  equity  side  of  tbe 
supreme  court  at  Calcutta  against  the  creditor's*  agent  there, 
praying  that  the  dividends  might  be  refunded,  and  that  the 
defendant  might  be  restrained  by  injunction  from  receiving* 
any  further  dividends,  until  all  the  other  creditors  were  put 
upon  an  equal  footing  with  the  creditors  at  Java;  and  judg- 
ment was  given  against  the  assignees ; — ^it  was  held,  on  app^ 
to  the  court  of  privy  council,  uiat  the  estate  in  Java  did  not 
pass  to  the  assignees  under  the  assi<^nment,  or  form  any 
part  of  the  fund  that  was  available  tot  the  benefit  of  the 
general  creditors;  and  that  the  creditor,  therefore,  was  not 
bound  to  refund  the  dividends,  nor  ought  to  be  prevented  from 
receiving  anv  future  dividends,  provided  he  did  not  receive 
more  than  205.  in  the  pound  upon  his  whole  debt.^  And 
where  the  attachment  of  property  in  a.  foreign  country  is 
complete  before  tlie  act  of  bankruptcy j  tbe  creditor  is  then, 
of  course,  entitled  to  hold  the  property  attached  against  the 
assignees,  in  satisfaction  or  reduction  of  his  debt."  When* 
ever,  also,  property  has  been  duly  recovered  by  a  creditor 
from  the  banki'upt's  debtor,  by  process  of  local  law,  the 
assignees  are  not  entitled  to  claim  the  value  of  it  again,  as 
agamst  such  debtor.^ 

A.,  a  merchant  at  Paris,  purchased  in  his  own  name,  but 
with  the  money  on  account  of  B.  (a  merchant  at  Bristol), 
certain  bank  shares  in  the  French  funds ;  and  B.  afterwards 
drew  bills  on  A.,  which  A.  accepted,  on  the  security  of  those 
shares  standing  in  his  name;  three  of  which  bills  were 
purchased  by  C.  (a  British  subject)  for  a  valuable  consider- 
ation paid  to  B.  Before  the  bills  became  due,  B.  authorised 
A.  by  letter  to  sell  the  bank  shares,  in  order  to  reimburse 
himself  against  these  bills ;  but  previous  to  the  arrival  of 
that  letter,  A.  had  stopped  payment,  and  the  bills  were 

1  CodtenU  v.  IHckemi,  1  M.  D.  <  Le  CkeotOm  v.  Ifndb,  Douf* 
&D.45.  170. 

'  Es  parte  D'Otovf.    Ex  parte 
he  Mesurier^  8  Vet.  SS. 
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dishonoured.  B.,  also,  afterwards  became  bankrupt ;  and  C. 
then,  by  process  according  to  the  French  law,  attached  the 
bank  shares  (still  standing  in  the  name  of  A.)  for  the  debt 
due  to  him  as  the  holder  of  the  bills ;  and  the  French  court 
decreed,  that  the  bank  shares  should  be  sold,  and  that  the 
proceeds  should  be  applied,  first  to  nay  a  debt  due  from  B. 
to  A.,  and  afterwards  to  retire  the  bills ;  and  C,  under  this 
decree,  received  a  certain  sum  of  money  on  account  of  the 
bills.  Under  these  circumstances  it  was  held,  that  th^ 
assignees  of  B.  could  not  recover  back  this  money,  as  money 
belonging  to  B. ;  for  that  A.  had  more  than  a  simple  lien 
on  the  bank  shares,  they  being  in  law  his  frcfperty^  and 
vested  in  him,  though  in  trust  for  B.,  after  satisfying  ms  own 
Hen.^ 

Upon  the  same  principle,  as  the  courts  here  reftise  to 
acknowledge  the  validity  of  an  attachment  made  by  a 
creditor  on  the  bankrupt's  property  abroad,  which  may  give 
him  an  undue  preference  over  the  other  creditors, — so  the 
English  courts  will  equally  give  effect  to  the  claim  of  foreim 
assignees  (when  the  laws  of  the  foreign  country  are  proved), 
in  the  recovery  of  personal  property  here ; — ana  will  prevent 
a  creditor  from  obtaining  an  exclusive  satisfaction  out  of  such 
property,  to  the  prejudice  of  the  foreign  assignees  ^ 


Section  V. 

Of  Property  in  Possession^  Order,  or  Disposition  of  the 
Bankrupt  J  as  reputed  On-fier, 

1.  TVhat  things  are  within  the  Statute* 

2.  What  Possession  is  nithin  the  Statute. 

3.  Possession  as  Factor,  Banker,  or  Broker. 

4.  Possession  as  Trustee,  Executor,  or  Administrator. 

{For  reputed  ownership  in  cases  of  dissolution  of  partner- 
ship, see  post, "  Partners") 


By  section  72  of  the  6  Geo.  4,  c.  16,  it  is  enacted,^  that 
if  any  bankrupt  at  the  time  he  becomes  bankrupt  shall,  hj 

.  ^  CHzenovc  v.  Prevott,  5  B.  &  A.  JoUet   ▼.   Depantkieu,    ibid.    132» 

70.                                             :  note. 

3  SiU  Y.  mn-swkk,  1  H.  B.  691.  '  This  sectioD  is  taken  from  the 

SoUmmuy,Ro9$,  ibid.  131,  note  (a).  21  Jac.  1»  c.  19,  ss.  10, 11. 
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the  consent  and  pennission  of  the  true  owner  thereof,  have 
in  his  possession^  order,  or  disposition,  any  goods  or  chattels, ' 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  himself  the  sale,  alteration,  or  disposition,  as  owner,  the 
commissioners  shall  have  power  to  sell  and  dispose  of  the' 
same  for  the  benefit  of  the  creditors  under  the  commission. 
But  any  transfer  or  assignment  of  any  ship  or  vessel,  or  any 
share  thereof,  made  as  a  security  for  any  debt,  either  by  way 
of  mortgage '  or  assignment,  (luly  registered  accordmg  to 
the  provisions  of  the  smp  register  act,^  is  not  to  be  invalidated, 
or  affected,  by  this  enactment. 


Aiidy  \sty  as  to  wliat  things  are  within  the  Statute. 

The  object  of  the  above  enactment  is  to  remedy  the  mis- 
chief arising  from  a  trader  holding  out  a  delusive  responsibility 
to  the  worlds  by  appearing  to  be  possessed  of  a  stocK  in  trade, 
or  of  other  valuable  articles,  which  are  the  subjects  of  sale 
and  immediate  transfer.  The  goods  and  chattels,  therefore, 
comprehended  within  the  meaning  of  the  statute,  must  be 
taken  to  mi&Kapersonal  chattels,  and  not  to  comprise  chattels 
real.  For  the  possession^  and  poiver  of  disposing^  of  goods* 
and  personal  chattels,  are  the  only  evidences  of  ownership, 
to  wnich  persons  deeding  with  traders  generally  look ;  but, 
with  respect  to  real  property,  the  feet  of  mere  possession  is 
not  such  evidence  of  ownership  as  to  induce  a  creditor  to 
rely  on  it ;  it  being  a  matter  of  notorietj',  that  real  estates  arc 
firei^uently  mortgaged,  and  that  the  mortgagor  usually  re- 
mams  in  possession  of  the  property.*  No  creditor,  therefore, 
can  with  reason  say,  that  he  has  been  deceived  by  the 
bankrupt's  possession  of  property  of  that  description. 

Fixtures.]  For  tins  reason,  ^^ttr<»,  and  things  affixed  to 
the  freehold,  that  are  mortgaged  with  the  premises  to  which 
they  belong,'^   are  not  within  the  above  enactment.     But 


^  A  mortgagee  of  a  ship  was  not  4  Geo.  4,  c.  41.    The  one  now  in 

formerly   so   protected.     Stephens  force  is  the  3  ft  4  Will.  4,  c.  55. 

T.Sole,  1  Yes.  352.     Hay  y.  Fair-  *  Ryal  v.   Rolle,    1    Atlc.    168, 

bairn,  2  B.  ft  A.  193.    Monkhmtse  1  Ve8.348.   Ex  parte  TViy tor,  Mont. 

V.  Hay,  2  B.  &  B.  1 14,  4  Moore,  57,  240. 

a  Price,  256.    Khkley  v.  Hodgson,  *  1  Atk.  176.    Horn  v.  Baker^ 

I  B.&C.  588.  9  East,  215. 

'  The  act  then  in  force  was  the 

U  3 
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nuweable  utensils  not  fixed  to  the  freehold,  sach  as  a  brewei's 
or  distUler^svatSy^  or  a  dyer^s  plant, ^  will  he  affected  by  it  j 
unless,  indeed,  they  are  utensils  of  a  particular  trade,  in 
which  there  is  a  fveU-known  usage  for  the  trader  to  hare 
those  utensils  let  to  him  on  hire, — ^the  possession  of  them, 
in  that  case,  not  imposing  on  the  world  a  false  afrpearance 
of  property  in  the  possessor,^ — as  in  the  manniactarjng 
counties,  where  it  is  a  common  practice  for  the  working 
hosiers,  spinners,  and  wearers  to  have  on  hire  the  possession 
of  stocking-frames,  and  other  valuable  machines,  which  thej 
are  imable  to  purchase.  And  the  same  exception,  perhaps, 
will  be  found  to  apply  to  the  case  o{job  horses  and  carriages, 
which  it  is  a  well-known  practice  to  have  on  hire>  So, 
where  a  colliery  was  demised  to  the  bankrupt,  with  certain 
engines,  machinery,  and  implements,  which  were  to  be 
rendered  up  to  the  lessor  at  tne  expiration,  or  other  sooner 
determination,  of  the  lease,  and,  tne  tenant  &iling  in  the 
payment  of  the  rent,  the  lease  became  forfeited,  and  tiie 
landlord  recovered  a  judgment  in  ejectment,  but  did  not 
execute  the  writ  of  possession  until  the  day  before  the  tenant 
became  bankrupt ;  it  was  held,  that  the  tenant  never  had 
under  this  demise  the  possession,  order,  or  disposition  of 
the  engines  and  machmery,  within  the  meaning  of  the 
21  Jac.  1,  c.  19,  s.  10,  (from  which  statute  the  above  section 
is  taken,)  but  a  mere  qualified  right  to  use  them  during  the 
term ;  and  that,  even  if  they  had  been  in  his  possession 
within  the  meaning  of  the  statute,  they  would  have  ceased 
to  be  so,  when  the  landlord  resumed  possession  by  executing 
the  writ  of  inquiry.  Neither  was  tne  tenant  considered  to 
have  such  order  and  disposition  of  them,  though  he  continued 
to  work  the  colliery,  and  have  the  use  of  them  during  the 
intermediate  time,  oetween  ihe  recovery  of  the  judgment  in 
ejectment,  and  the  execution  of  the  writ  of  possession,  a 

Eeriod  of  fifteen  months.^  And  indeed  in  all  questions 
etween  landlord  and  tenant,  the  ri^ht  of  a  tenant  to  remove 
tenant's  fixtures  continues  oidy  durmg  his  original  term,  and 
during  such  further  period  of  possession  by  him  as  he  holds 

*  9  East,  215.  346.     fVaison  v.  Peache,  1  Bmg. 

2  Bryion  v.  ffylie,  1  B.  &  P.  83.  N.  C.  327.     I  Scott,  149. 
note  (a).      1   C.  B.  L.  234.     Ex         *  Per  Uwrence,  J.  3  T^unt.  490. 

parte  Dale,  Buck.  365.    lAngard  y.  Ex  parte  Wiggins,  2  D.  &  C.  269. 
Mestiier,  1  B.&  C.  308.  ^  Storer  v.  HurUer,  3  B.  &  C. 

s  Per  LeBIanc«  J.,  9  East.  244 ;  368.    Combs  v.  Beaumani,  6  B.  k 

and  see  Storer  ▼.  Hunter,  3  B.  &  C.  Ad.  72. 
368.     Ihiffbrd  y.  Bisfuif,  5  Russ. 
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the  premiaeSy  under  a  right  still  to  consider  himself  ite 
tenant.  Where^  therefore^  the  term^  imrsnant  to  a  proviso 
in  the  lease,  was  forfeited  hy  the  bfuiKniptcy  of  the  lessee^ 
and  the  lessor  entered  in  order  to  enforce  tne  forfeiture,  and 
three  weeks  afterwards  the  assignees  of  the  lessee,  who  still 
continned  in  possession,  removed  and  sold  a  fixture  put  up 
by  the  lessee  for  the  purposes  of  trade ;  it  was  held  that 
they  had  no  right  to  remove  it,  and  that  the  lessor  might 
recover  it  in  trover,^  for  tenant's  fixtures  are  not  goods  and 
chattels  within  the  clause  of  reputed  ownership.* 

So,  in  questions  between  mortga^r  and  mortgagee,  what- 
ever is  affixed  to  the  freehold  br  the  owner  of  the  inherit- 
ance, is  to  be  considered  as  a  fixture  until  severed  by  him, 
fuid  whether  so  affixed  before  or  after  the  mortgage,  or 
whether  erected  for  the  purpose  of  trade  or  otherwise,  passes 
absolutely  to  the  mort^agee.^  Therefore,  where  the  tenant  in 
fee  of  a  cotton-mill,  m  which  there  was  a  steam-engine, 
mortffoffed  the  mill,  but  remained  in  possession  until  his 
bannuptcy ;  it  was  held,  that,  notwithstanding  the  principal 
parts  01  the  steam-engine  might  have  been  removed  without 
injury  to  the  building,  it  was  not  in  the  order  and  disposi- 
tion of  the  bankrupt,  so  as  to  pass  to  his  assignees.^  And 
the  same  principle  has  been  established  in  numerous  other 
eases.* 

So,  it  has  been  held  that  an  equitable  mortgage  of  lease- 
hold premises  will  carry  all  the  fixtures,  although  erected 
for  the  purposes  of  trade,  and  therefore  removable  as  between 
landlora  and  tenant,  and  although  they  are  not  specified  in 
the  lease  deposited,  or  the  memorandum  of  deposit.^ 

The  following  case,  howm^er,  is  somewhat  at  variance 
with  the  principle  above  laid  down,  as  to  machinery  and 
Mteneih  affixed  to  the  fi-eehold  : — 

Two  partners  who  were  seised  in  fee  of  certain  freehold 
premises,  occupied  bjr  them  for  the  purpose  of  carrying  on 
the  business  of  calico-printers,  had  placed  the  machmery 

*  Weetm  ▼.  Woodcock,  7  Mee.  ft  Reynal,  ibid.  443.    Ex  parte  Price, 

W.  14.  ibid.  51S. 

'  Ex  pute  Heathcoie,  2  M.  D.  &  «  Hubbard  ▼.  Bagihaw,  4  Sim. 

D.  711.  3?«. 

^  ExpiiteBeIrA«r,4D.ftC.703.  *  CZorJb  ▼.  CroumfftciD,  5  B.  ft  Ad. 

Ex    paite     Watkini   re    Reinagie,  804.    Ex  parte  Loyd,  3  D.  It  C. 

1  Dea.  296.    Ex  parte  Cotton,  2  M.  765.    BoydeU  v.  ATMichael,  3  Tjir. 

D.ftD.  725.    Hitckmanv.  Walton,  974.     1  Cr.  Meea.  ft  R.  177.    Ex 

4  Mee.  ft  W.  409.  Ex  parte  ^caitft,  parte  ffi^fon,  4  D.  ft  C.  143.    £s 

1  M.  D.  ft  D.  240.     Ex  parte  Bent-  parte  Spieer,  2  Dea.  335. 

lev,  2  M.  D.  ft  D.  591.    Ex  parte  ^  Ex  parte  Broadu)09d,  1  M.  D.  ft 

D.631. 
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and  utensils  for  the  purposes  of  the  business,  and  then 
mortgaged  them,  together  with  the  fixtures  to  the  freehold, 
and  remained  in  possession  of  the  property  until  their  bank- 
ruptcy, and  it  was  held  that  the  machinery  and  utensils 
having  been  affixed  to  the  inheritance  for  the  purpose  of 
trade  only,  in  a  place  where  as  such  they  would  commonly 
have  been  removed  by  a  tenant,  as  trade  fixtures,  and  being 
in  fact  removable  without  injury  to  the  freehdid,  were  not 
to  be  taken  as  part  of  the  inheritance,  but  as  personal  estate 
only  which  passed  to  the  assignees.^ 

Shares  in  a  fublie  eompafty.]  Shares  in  a  public  company, 
whose  funds  arise  wholly  from  the  rents  in  tolls  issuing  out 
of  retd  estate,  are  not  within  the  clause  of  reputed  ownership* 
But  where  by  the  act  of  incorporation,  the  shares  are  ex- 
presshr  declared  to  be  personal  estate,  they  are  then  within 
the  clause  of  reputed  ownership.^  And  it  seems  that  the 
shares  in  a  commercial  company  possessing  lands  in  a  foreign 
country,  for  the  purposes  of  traae,  are  not  to  be  considered  as 
real  property.^  , 

Choees  in  action.]  All  eJwses  in  action^  are  within  the 
enactment;  as  bonds,^  bills  of  exchange,'  and  policies  of 
insurance,^  as  well  as  a  share  in  a  newspaper,®  stock  in  the 
public  funds,'  and  a  patent  for  an  invention,^®  but  not  a  debt 
secured  by  a  mortgage  of  fireehold  property.'^ 

3.  What  Possession  is  nnthin  the  Statute. 

As  to  what  possession  will  constitute  a  case  of  reputed 
ownership,  withm  the  meaning  of  the  above  enactment,  that 
is  a  (question  more  of  the  Jact  than  of  law,  and  as  such,  is 
peculiarly  within  the  province  of  a  jury  to  determine.^^  The 
possession  of  property  is,  of  course,  primd  fade  evidence  of 

*  Trappes  v.  Harter,  3  Tyrr.  603.  '  FdOmer  v.  Ctue,  clt.  2  T.  R. 
2  Cr.  &  Mees.  163.  And  lee  Ex  491.  Ez  parte  Smithy  Buck,  149. 
pute  King,  1  M.  D.  &  D.  119.  S  Blad.  63. 

*  £z  parte  LomcaHer  Canal  Com*  *  Limgman  v.  Tripp,  2  N.  R.  67. 
IMifiy,  Moot.  116.  ID.&C.  411.  *Ex  parte  Rkhardton^  Buck, 
NelwnY,LoruhnAmiranceC<fmp<mift  180. 

2  Sim.  ft  S.  292.  ^  Ex   parte    Qnmger,   Evans's 

>  Ex  parte  Riehardton,   3  Dea*  Statutes,  title    "Bankrupt,"    64;. 

496.  and  see  ante,  389. 

'  «  RyaUv.RoUe,  supra«  per  Lord  "  Ex  parte  Jllacftay,  1 M.  D.  ft  D» 

K.,  7  T.  R.  235.  550.    Jone$  v.  Gibbont,  9  Ves.  407. 

»  FaUtner  v.  Oue,  1  Bro.  126.  ^  Doug.  317.  1  B.  ft  P.  89.    9 

*  Homblower  v.  Pr(md,2  B.  ft  A.  East,  241. 
827. 
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reputed  ownership;  and  more  or  less  strong,  according  to 
the  circumstances  under  which  that  possession  was  acquired^. 
or  is  retained.  The  possession,  however,  must  be  acquired 
before  tlie  act  of  bankruptcy ^  and  must  be  continued  down  to 
the  very  time  of  the  bai^ruptcy^  in  order  to  constitute  a 
possession  within  the  meaning  of  the  statute. 

Therefore,  where  a  communication  was  made  to  the  board 
of  directors  of  a  joint  stock  company  of  the  previous  transfer 
of  shai-es  by  the  bankrupt,  and  afterwards  on  the  same  day 
he  committed  an  act  of  bankruptcy,  it  was  held  that  the 
shares  were  not  in  his  reputed  ownership  at  the  time  of  his> 
bankruptcy.'^  And  it  has  lately  been  decided,  that  where  goods 
are  suffered  by  the  true  owner  to  remain  in  possession  of  a. 
trader  until  after  a  secret  act  of  bankruptcy,  but  are  taken 
possession  of  by  him  before  the  issuing  oi  the  fiat,  they  do  not 
now,  since  the  2  &  3  Vict.  c.  29,  pass  to  the  assi^ees.^ 

When  a  bankrupt  has  oiuie  been  the  ostensible  owner  of 
propeitv,  and  he  continues  in  the  visible  possession  of  it  at  the 
time  of  his  bankruptcy,  that  is  a  very  strong  case  of  re- 
puted ownership,  and  can  only  be  rebutted  by  clear  proof, 
not  only  that  there  has  been  a  transfer  of  the  property  from 
the  bankrupt,  but  that  such  transfer  was  notonous  to  the 
world;  for,  when  a  man  has  been  at  one  time  the  real 
owner  of  property,  the  presumption  is  that  he  continues  so^ 
where  there  is  no  change  of  possession.^  But  mere  continue 
ance  in  possession  by  an  assignor  (under  pecuniary  embarras- 
ments)  of  property  assigned,  though  always  suspicious,  is  not 
of  itself  a  conclusive  bac^  of  fraud.^  So,  the  fact  of  posses^ 
sion,  without  any  evidence  of  reputation  of  ownership,  may 
not  be  sufficient  of  itself  to  bring  the  case  within  the  statute; 
or,  at  least,  not  without  showing  how  or  when  the  bankrupt 
became  possessed.  And  in  all  tnese  cases,  where  the  &cts  are 
uroved,  which  amount  to  a  disposition  of  the  property  by  the 
uanlmipt  as  oivner,  general  evidence  may  be  given  of  his  being 
reputm  to  be  the  owner.®  But  the  inference  of  ownership, 
from  the  possession,  and  even  from  reputation  of  ownership, 
may  be  reoutted  by  evidence  contradicting  that  reputation.^ 

*  Ody  V.  Cockney,  I  Tyrr.  &  G.  *  Hoffman  v.  Pitt,  6  Esp.  25. 
53C.  Eastwood  v.  Broum,  1  Ry.  &  M.  3 12 ; 
.  ^  Ex  parte  Richardtont  3  Dea.  sed  vide  per  BuUer,  J.,  Edwards  v. 
496.  iforfren,  2  T.R.  697. 

a  Pariente  v.  Petmdl^  2  Mood.  ^  Oliver  v.  Bartlett,  1  B.  &;  B* 

9t  R.  517.  269 ;  and  see  MuUer  v.  Mots,  I  M. 

*  Per  Holroyd,  J.  1  B.  &  C.  314 ;  Sc  S.  335. 
and8eeexparteCajf^,3M.D.&D.  7  ourr  v.  Rutton,  1  Holt,  327» 
117.  Per  Glbbs,  C.  J. 


446  Of  the  Permmai  Property.  [Chap.  11,  Pr.  2. 

Secret  transfiers.^  Independently,  liowever,  of  any  consider- 
ation of  bankruptcy y  it  is  a  general  rule  of  law,  that  all  secret 
sales  and  transfers  of  personal  chattels,  nnacoompanied  by 
possession,  are  ^udulent  and  void,  as  against  creditors; 
since  the  effect  of  them  is,  to  enable  a  party  to  gain  a  &l8e 
credit  &om  the  world.  Therefore,  where  a  creditor  took  an 
absolute  bill  of  sale  of  his  debtor's  goods,  but  agreed  to  leave 
them  in  his  possession  for  a  Umited  time,  the  bill  of  sale  was 
held  void  agtunst  creditors,'  and  the  like,  in  the  case  of  an 
assignment  to  trustees,  where  possession  did  not  accompany 
and  follow  the  deed.^  So  also  where  the  a  ^Either,  in  con- 
sideration of  natural  love  and  affection,  assig^ned  to  his  son 
certain^pictures  and  effects  upon  trust,  to  permit  the  ^Either 
to  have  tiie  present  use  and  enjoyment  of  them  during  his 
life,  and  sub|ect  tiiereto  to  the  proper  use  and  benefit  of  the 
son,  and  formal  possession  was  delivered  to  the  son,  upon  the 
execution  of  the  deed,  by  the  delivery  of  one  picture  in  the 
name  of  the  whole,  and  the  &ther  remained  in  possession  till 
his  bankruptcy ;  it  was  held  that  his  assignees  were  entitled  to 
the  effects.^  But  where  an  agreement,  for  the  transfer  of 
household  furniture  and  forming  stock,  was  notorious  in  the 
neighbourhood,  although  possession  in  this  case  was  retained 
by  the  bankrupt  for  a  certain  period,  pursuant  to  the  stipu- 
lations of  the  agreement, —  such  a  possession  was  held  not  to 
be  within  the  statute.^  So,  where  a  person  (though  in  em- 
barrassed circumstances)  sold  and  assi^ed  to  a  creditor  all 
his  interest  in  a  leasehold  house  in  which  he  resided,  together 
with  ti^e  whole  of  the  furniture  and  household  effects,  con- 
tinuing in  the  occupation  of  the  house  and  furniture  precisely 
in  the  same  manner  as  before,  but  it  did  not  appear  that  the 
creditor  had  given  less  than  the  JuU  value  of  the  property; 
and  the  assignor  had,  in  foot,  rvith  the  pureJiase  money y  paid 
the  dthts  of  several  of  his  other  creditors;  this  was  held  to  be 
a  valid  transaction  (in  the  absence  of  any  fraud)  against  an 
execution  creditor.^  And  Lord  Tenterden  said,  that  he  had 
no  doubt  that  the  purchase  of  a  house  and  furniture,  with  an 
immediate  demise  of  them  to  the  vendor,  may  be  good,  if 
there  be  no  intention  to  defeat  or  delay  creditors  by  the  trans- 


1  Edmardt  v.  Hivhen,  2  T.  R.  «  Ex  ptfte  CaaOe^  3  M.  D.  &D. 

6S7.    WwdaU  V.  Sndih,  1  Cusp.  117. 

833.  ^  JlWfar  V.  J««M,  1  M.  &  S.  335. 

*  Ban^ML  v.  Baron,  3  T.  R.  594;  *  Eatttcood  v.  Broun,  1  Rj.  &  H. 

and  see  fVorsky  y.  De  iMtot,  I  31S. 
Ban.  467. 
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action.'  In  all  these  cases,  however,  the  real  question  seems 
to  be,  whether  the  bankrapt  was  held  out  to  the  world  as  the 
owner  of  the  goods,  and  obtained  credit  by  the  possession  of 
thein.2 

Secret  execution,']  Where  an  execution  is  levied  on  a 
trader's  goods,  but  is  concealed  for  a  length  of  time,  and  the 
trader  remains  in  possession  of  the  goods,  and  carries  on 
business  as  usual,  tliis  is  a  case  of  reputed  ownership  within 
the  statute.^  And  the  same,  where  the  warrant  n:a4s  directed 
to  the  trader's  servant  and  another  person,  as  special  bailiffs, 
and  they  took  possession  of  the  goods  in  the  shop,  but  the 
business  was  carried  on  as  usual,  though  without  the  trader's 
interference ;  for  the  possession  of  the  servant  in  this  case 
was  considered  to  be  the  possession  of  the  master.^  Nor 
does  it  make  any  difference  that,  afiber  the  utensils  or  goods 
are  sold  under  such  an  execution,  they  remain  in  the  trader's 
possession  at  a  yearly  rental  for  the  use  of  them.^  Thus, 
where  a  creditor  took  the  furniture  of  a  coffee-hou^e  keeper 
in  execution,  which,  without  ever  being  removed,  he  after- 
wards let  to  him  at  a  yearly  rent;  such  a  possession  was 
held  to  be  within  the  statute.^  And  though,  in  one  case  of 
this  kind,  the  creditor's  initials  were  actually  marked  on  all 
the  goods,  it  was  held,  that  this  was  not  simcient  evidence 
of  the  notoriety  of  the  charge  of  property,^  so  as  to  defeat 
the  claim  of  the  assignees.  So,  where  a  landlord  distrained 
for  rent  in  arrear  before  the  bankruptcy  of  his  tenant,  and 
when  the  goods  were  appraised  left  tnem  on  the  premises  for 
the  use  of  the  bankrupts  wife,  the  bankrupt  himself  l)eing 
in  possession ;  and  after  the  bankruptcy,  the  landlord  dis- 

*  lUd.  313.    But  see  Sinclair  v.  reoommends,  that  a  gift  in  satitfae^ 

Sieoeiuon,  poat,  409.    Lord  Ellen-  Han  of  a  debt  by  a  penon  who  is 

borough,  in  bis  judgment  in  MuUer  indebted  to  others  also,  should  be 

▼.  Mou,  supra,  appears  to  make  a  made   pubUcly,   and    not  in   pri- 

distinction  in  fiiTour  of  an  assign-  vate;  for  secresy,  he  says,  is  a  mark 

nent  of  furniture   (where  the  as*  of  a  flraud.    Ticyne^s  case,  3  Co.  80; 

signor  continued  in  possession),  that  and  see  Kidd  v.  RawUnton,  2  Bos.  h 

the  right  to  do  so  formed  a  part  P.  59. 

•/  the  contract ;  and  the  Vice-Chan.  ^  Hickenbotham  v.  Grovet,  2  C.  It 

cdlor,  also,  was  inclined  to  draw  a  P.  492. 

limilar  distinction,  where  the  delay  *  Touaaint  ▼.  Hartopp,  1  Holt, 

of  possession  was  consistent  with  335. 

the  deed.    Hartley  v.  Smith,  Buck,  *  Jaekton  v.  Irvin,  2  Camp.  46. 

380.    Hot  this  fPOf  a  part  of  the  *  i  B.  &  P.  82: 

contract    in    Edwardi  ▼.  Harben,  *  Ungham  y.  Biggt,  ibid, 

where  the  bill  of  sale  was  held  void.  ^  Liiiard  y.  Metsiter,  I  B.  &C. 

The  better  distinction  seems  to  be  308. 
the  one  taken  by  Lord  Coke;  who 
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trained  again  for  the  very  same  arrears  of  rent;  it  was  held 
that  the  second  distress  was  void,  and  that  the  goods  passed 
to  the  assignees,  as  hein^  in  the  order  and  disposal  of  the 
bankrupt  at  die  time  of  the  bankruptcy.^  But,  where  an 
execution  was  notorious  in  the  neighbourhoody  and  the  goods 
were  bond^fide  sold;  then  it  was  neld  (notwitfastandii^  the 
continuance  of  possession  by  the  debtor)  that  they  were  pro- 
tected from  subsequent  executions,^ — and  also  (ss  it  should 
seem  to  follow)  from  any  claim  of  the  assignees  of  the  debtor^ 
if  he  becomes  bankrupt ;  for  there  can  be  no  reputed  orcner- 
ship,  of  property  in  a  person  possessing  it,  which  is  known  to 
have  been  sei2sed  in  his  possession  by  the  process  of  the 
law. 

Colourable  lease.]  Where,  however,  after  a  notorious  sale 
of  a  dyeing  plant  and  other  fixtures  to  a  trader,  there  was  a 
private  re-sale  of  them  to  the  vendor,  and  then  a  lease  from 
the  vendor  to  the  trader,  and  he  appeared  to  the  world  as  the 
absolute  owner;  this,  Lord  Mansfield  said,  was  an  experi- 
ment to  defeat  the  bankrupt  laws,  and  ought  not  to  prevail 
against^  the  assignees.  So  also,  where  a  retiring  partner 
leased  to  the  others,  who  continued  the  business,  certain  stills, 
vats,  and  utensils  proper  for  carrying  it  on,  and  which  had 
been  used  by  tliejormer  partnership ;  it  was  held,  that  (the 
continuing  partners  having  become  bankrupt)  all  such  uten-* 
sils  as  were  not  fixed  to  tne  freehold  passed  to  tiie  assi^ees, 
as  being  in  the  possession,  order  and  aisposition  of  the  bank- 
rupts, as  reputed  owners.^ 

It  will  be  observed  in  the  above  class  of  cases,  that  the 
bankrupt  Jiad  once  been  the  absolute  onmer^  or  part-onmer^  of 
the  property,  which  was  afterwards  leased  to  him ;  and  that 
the  princi^e  on  which  they  were  decided  was,  that  the 
change  of  property  was  not  suMcienth  notorious,  so  as  to 
prevent  the  world  from  beine  deceivea  by  the  countenance 
of  possession.  But  it  has  mo  been  held,  where  the  bank- 
rupt was  not  the  previous  onmer,  that  a  colourable  lease  to 
him  of  the  property,  of  which  he  has  the'  exclusive  posses- 
sion, and  over  whicn  he  exercises  complete  control,  will  not 
take  the  case  out  of  the  statute.  Thus,  where  a  trader,  on 
leaving  off  trade,  sold  the  concern  to  the  bankrupt,  with  the 

'  Ex  parte  Bradley,  1  D.  &  C.  823.    JoMph  v.  Ingram,  8  Taunt. 

223.  838. 

3  Latimer  y.  BaUon,  4  B.  &  C.  ^  Bryion  v.  WyUe,  1  B.  &  P.  83« 

652.    Leonard  y.  Baker,  1  M.  &  S.  note  (a.)     1  C.  B.  L.  353. 

251.    Watkins  v.  Birch,  4  Taunt.  *  Horn  v.  Baker,  9  East,  215. 
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stocky  utensils^  &c«  under  a  deed^  which  (though  in  appear* 
ance  a  lease)  was  in  effect  a  contrivance  to  secure  the  seller 
of  the  property  interest,  at  10  per  cent.,  on  the  amount  of 
the  price  until  it  should  be  paid ;  it  was  held,  that  this  pro-r 
perty  (independently  of  the  consideration  as  to  the  usurious 
interest)  passed  to  the  assignees,  as  property,  of  which  the 
bankrupt  was  the  reputed  owner.^ 

And  where  H.  took  a  house  in  his  own  name,  and  put 
his  own  furniture  therein  for  the  use  of  the  firm  of  H.  &  J^ 
and  the  rent  and  other  expenses  were  paid  by  the  partner, 
the  apprentices  boarded  and  lodged  there,  and  the  house 
occupied  entirely  for  the  purposes  of  the  trade,  J.  living  in 
the  house,  and  H,  himsell  residing  elsewhere ;  it  was  held, 
that  the  furniture  must  be  considered  as  in  the  reputed 
ownership  of  H.  &  J.,  and  as  forming  part  of  the  joint 
d^tal  and  stock  of  the  partnership.^ 

But  where  furniture  was  let  with  a  house  to  the  wife  of 
a  person  who  afikerwards  became  bankrupt,  it  was  held  that 
this  did  not  pass  to  the  assignees.^ 

And  where  utensils  of  trade,  being  the  separate  property 
of  one  of  two  partners,  and  insured  in  his  name,  were  con- 
sumed by  a  fire,  and  afterwards  a  joint  commission  issued 
against  both  the  partners,  and  the  insurance  money  was- 
paid  to  the  joint  assignees;  it  was  held,  that  the  separate 
estate  was  entitled  to  it,  and  not  the  joint  estate,  there  being 
no  visible  property  at  the  time  of  the  bankruptcy ;  for,  after 
the  fire,  the  subject  was  in  reality  gone.^ 

Goods  purchased  and  left.]  Where  goods,  bein^  the  com- 
modity in  which  a  trader  deals,  are  purchased  of  him,  and 
left  in  his  keeping  by  the  purchaser,  undistinguished  from 
the  rest  of  his  stock,  they  will  be  considered  to  be  in  his 
possession,  order,  and  disposition,  within  the  meaninfip  of  the 
statute,  notwithstandmg  there  is  even  a  custom  of  me  trade 
in  the  particular  species  of  goods  (which  in  this  instance 
were  hops)  for  the  purchaser  to  leave  the  goods  in  the 
merchant's  warehouse,  subject  to  a  rent  for  warehouse-room ;. 
for  such  a  custom  does  not  enable  other  persons,  out  of  that 
trade,  to  know  diat  the  goods  so  left  are  not  tiie  property 
of  the^  possessor.    So,  where  A.  sold  to  B»  several  caska 

^  Sinclair  y.  Stevenson,  2  Bing.  334.    Aod  see  Newport  v.  HoUins, 

514.     I  earring.  582.     10  Moore,  3  C.  &  P.  223. 

4a.  **  £x  parte  Smiifn  Back,  149. 

*  Ex  parte  Haret  1  Dea.  16.  '  Thackthwiite  ▼.  Codt^  3  Taunts 

*  Burton  v»  Hughes^  d  Moore,  487. 
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of  brandy,  some  of  which,  at  the  time  of  the  sale,  were  in 
A.'s  own  vaults,  and  others  in  the  vaults  of  a  r^^olar  ware- 
house-keeper; and  it  was  agreed  between  the  parties,  that 
the  brandies  should  remain  where  they  were,  until  B.  oould 
conveniently  remove  them;  B.  then  immediately  marked 
the  several  casks  with  his  initials,  and  it  was  notorious  to 
the  persons  carrying  on  the  wine  trade  at  the  place  where 
the  parties  lived,  wat  the  sale  had  taken  place;  but  no 
notice  of  the  sale  was  ^ven  to  the  warehouse-keener,  with 
whom  some  of  the  caws  were  deposited:  under  tnese  dr- 
cnmstanoes  it  was  held,  upon  A.  s  bankruptcy,  that  the 
whole  passed  to  his  assignees,  as  being  in  his  order  and 
disposition;  for  that  it  was  not  sufficient,  that  the  chanse 
of  property  was  known  only  to  persons  in  the  same  tradey 
but  the  transfer  ought  to  have  been  known  to  all  other 
personSy  who  might,  in  consequence  of  the  bankrupt's  con- 
tinued possession  of  the  brandies,  have  been  induced  to  give 
him  credit.^ 

These  cases,  however,  are  somewhat  at  variance  with  two 
others  in  the  court  of  Chancery,  one  of  which  was  decided 
by  Lord  Hardwicke,  and  the  other  by  Sir  J.  Leach.  In  the 
first  of  these,  the  facts  were,  that  two-thirds  of  a  quantity 
of  tar  f then  lying  on  the  quay  at  Liverpool)  were  purchased 
of  the  Dankrupt,  and  the  whole  was,  pursuant  to  agreement, 
put  into  the  bankrupt's  warehouse,  until  the  purchaser 
should  give  orders  for  shipping  the  same  off  as  opportunitf 
offered,  and  the  purchaser  also  duly  paid  for  the  tar;  upon 
which  Lord  Hardwicke  held,  that,  as  the  possession  of  the 
tar  was  merely  a  temporary  custody y  it  comd  not  with  any 
propriety  be  said  to  be  in  the  order,  disposition,  or  power  of 
die  bammipt^  This  case  was  cited  in  argument  in  the 
above  case  of  Knomles  v.  HbrsfaUy  and  was  attempted  to  be 
distinguished  from  that,  on  the  ground,  that  in  this  the 
goods  were  to  be  left  in  the  possession  of  the  bankrupt  only 
until  they  could  be  conveniently  shipped ;  but  in  that  case, 
also,  the  brandies  were  only  to  remain  with  the  vendor, 
until  the  vendee  could  conveniently  remove  them.  There 
does  not,  in  truth,  seem  any  material  difference  between  the 
two  cases, — except,  indeed,  that  the  circumstances  in 
Knamles  v.  HorsfM  were,  upon  the  whole,  more  in  finvour 
of  the  purchaser ;  for  in  that  case  the  casks  were  marhei 
with  the  purchaser's  initials.    In  the  other  case  alluded  to 

*  KfimKHia  ▼.  Har^faU,  5  B.  ft  A.  3  Taunt.  318,  post,  420.  Leake  V. 
134;  and  Me  AfneMoio  v.  Mimgles,     Lovedof,  4  Man.  St  G.  972. 

s  £z  pirte  J^lyn,  1  Atk.  185. 
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before  Sir  J.  Le^h,  a  pipe  of  wine  had  been  porchased  of 
the  bankrupt,  and^  after  being  bottled  off,  was  set  apart  in 
a  particular  bin  in  the  bankrupt's  cellars^  distinct  fi'om  the 
rest  of  his  stocky  each  bottle  oeingp  marked  with  the  pui^ 
chaser^s  seal^  and  entered  in  the  badcrupt's  books  as  belong- 
ing to  the  purchaser;  and,  in  this  case.  Sir  John  Leach 
thought,  that  the  wine  was  not  in  the  possession  of  the 
bankrupt  under  such  circumstances^  as  would  deceive  hi$ 
ertditars,  by  any  appearance  of  its  formino;  part  of  that 
stock,  to  which  they  might  give  credit^  And  this,  after  all, 
appears  to  be  the  true  criterion  for  determining  every  case 
of  reputed  ownership ;  for,  if  the  goods  are  so  (ustinguished 
by  the  mark  of  the  true  owner,  or  so  separated  from  the 
rest  of  the  bankrupt's  stock,  as  to  render  it  impossible  for 
any  person  dealing  with  him  to  be  deceived  by  any  appear- 
ance of  properly  in  the  bankrupt ;  then,  it  is  apprehended, 
upon  no  principle  whatever  can  the  goods  be  said  to  be  in 
the  possession  of  the  bankrupt,  as  reputed  arvner,  at  the  time 
of  ms  bankruptcy. 

Accordingly,  where  A.  on  the  17th  February  bought  of 
B.  ten  tuns  of  oil,  which  were  paid  for  by  A.'s  acceptance 
for  the  amount  of  the  price,  and,  upon  the  completion  of  the 
purchase,  the  oil  was  drawn  oif  from  the  cisterns  in  which 
B.  kept  his  stock,  and  was  put  into  nineteen  casks, 
which  were  numbered  and  maiked  with  B.'s  initials, 
and  removed  into  another  warehouse,  called  the  shipping 
wardouse,  to  await  A/s  orders  as  to  the  shipment ;  and  on 
the  9th  March  A.  demanded  the  dehvery  of  the  oil,  but  B. 
having  then  suspended  payment,  said  that  he  could  not 
deliver  the  oil  without  authority,  and  on  the  drd  April  a 
fiat  was  issued  against  B.;  it  was  held,  that  the  ou  was 
not  in  the  possession  of  B.  as  reputed  owner,  within  the 
meaning  of  the  6  Geo.  4,  c.  16,  s.  72,  it  being  necessary  to 
prove  some  reputation  of  ownership  besides  the  mere  fact 
of  possession,  to  bring  the  case  within  the  provisions  of  the 
enactment.^ 

Where  a  chariot  was  built  to  the  plaintiff's  order,  and 
paidjbr  by  him,  and  when  finished  in  other  respects,  the 
plaintiff  ordered  a  front  seat  to  be  added,  but  the  builder 
bdng  slow  in  making  this  addition,  the  plaintiff  repeatedly 
sent  for  the  chariot,  and  the  builder  promised  to  deliver  it ; 
but  the  plaintiff  being  afterwards  dissatisfied,  ordered  the 
qhariot  to  be  sold;  and  while  it  was,  according  to  the  custom 

1  Ex  pine  Marrable,  1  G.  8t  J.  ^  Ex  parte  Dm>er,  2  M.  D.  &  D. 
402.  259. 
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of  the  trade,  standing  in  the  builder's  wttrehouse  for  that 
purpose,  the  front  seat  not  having  been  added,  the  builder 
became  a  bankrupt,  and  his  assignees  seized  the  chariot ;  it 
was  held,  that  the  chariot  did  not  pass  to  the  assignees,  as 
being  in  the  order  and  disposition  of  the  bankrupt  with  the 
consent  of  the  owner ;  ana  that  the  plaintiff  had  sufficient 
property  in  the  chariot  to  maintain  trover  for  it.^ 

But  where  the  bankrupt  had,  before  his  bankruptcy, 
boueht  a  quantity  of  timber  on  behalf  of  an  unnamed  prin- 
cipal, which  he  afterwards  exchanged  for  a  quantity  of  other 
timber,  and  at  the  same  time  bought  more  timlier  on  his 
own  account,  all  which  was  delivers  to  the  bankrupt,  and 
lay  till  after  the  bankruptcy  on  a  common  intermixed  with 
and  undistinguishable  from  the  banknmt's  own  timber ;  and 
the  party  for  whom  die  bankrupt  had  bought  the  first  quan* 
tity  of  timber  wrote  to  the  person  who  had  made  the 
exchange  with  the  bankrupt,  stating  himself  to  be  the  prin- 
cipal, adopting  the  contract  as  to  the  timber  taken  in  ex- 
chansfe,  but  as  to  no  other,  and  directing  that  the  bankrupt 
should  not  be  suffered  to  take  the  timber,  and  the  prindpsd 
also  required  the  bankrupt  to  deliver  the  timber  belonging 
to  him,  upon  which  the  bankrupt  proposed  to  make  up  a 
deficiency  in  the  quantity  by  delivering  some  of  his  0¥m 
timber,  but  no  contract  of  sale  was  made  as  to  the  latter, 
nor  did  anything  further  pass  till  within  two  months  before 
the  commission,  when  the  bankrupt  made  a  formal  delivery 
to  the  principal  of  part  of  the  sold  and  part  of  the  exchanged 
timber  lying  on  tae  common  as  above  mentioned;  it  was 
held,  that  the  whole  of  the  timber  was  in  the  order  and  dis- 
position of  the  bankrupt,  with  the  consent  of  the  true  owner, 
till  afiber  the  bankruptcy ;  for  that  the  mere  circumstance  of 
acquainting  the  vendor,  who  had  long  before  delivered  the 
timber,  ana  had  no  remaining  control  over  it,  that  the  bank- 
rupt was  merely  an  agent  in  the  transaction,  was  not  such 
an  act  as  was  necessary  to  determine  the  possession  of  the 
bankrupt,  or  the  consent  of  the  principal.^ 

Goods  at  a  wharf y  ^c]  But  all  goods  lying  at  a  wharf  in 
the  bankrupts  name,  and  for  whicn  he  is  liable  for  rent  to 
the  wharfin^,  or  over  which  he  exercises  any  control  on 
any  part  of  the  day  of  the  bankruptcy,  are  held  to  belong 
to  nim  as  reputed  owner ;  though  it  may  be  different,  if  the 

'  Canvthert  v.  Payne,  5  Bing.         ^  Skaw  v.  Harvey,  1  B.  &  Ad. 
270.     S.  P.  Bartram  v.   Payne,     920. 
3  C.  &  P.  176. 
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goods  are  1  jine  there  in  the  name  of  his  agend,  and  the  bank* 
rapt  himself  has  no  reputation  of  ownership  attaching  to 
them.^  But  if  the  goods  are  transferred  into  a  purchaser's 
name  m  the  wharfinger's  books^  at  any  time  before  the  act 
of  bankruptcy,  then  the  reputation  of  ownership  in  the 
bankrupt  is  rebutted.  Thus,  where  the  purdmser  of  goods, 
then  lying  at  a  wharf  in  tbe  name  of  the  vendor,  received 
from  him  an  order  on  the  wharfinger  for  theu*  delivery, — 
though  the  order  was  not,  in  fSact,  carried  to  the  wharfinger 
for  several  months  afterwards  (during  which  period  the 
vendor  had  actually  disposed  of  a  part  of  the  goods),  and 
the  vendor  became  bankrupt  only  nine  davs  after  the 
wharfinger  had  transferred  the  remainder  of  tne  goods  into 
the  name  of  the  purchaser, — ^yet,  as  the  transfer  was  made 
in  the  wharfinger^s  books  previous  to  the  bankruptcy,  it 
was  held,  that  a  complete  chai^  of  the  property  had 
taken  place,  and  that  the  assignees  were  not  entitled  to  the 
remainder^  of  the  goods.  So,  where  a  creditor,  who  had 
blank  delivery  notes  on  a  wharfinger  deposited  with  liim  bv 
the  bankrupt  to  cover  advances,  filled  up  the  blanks  with 
his  own  name,  and  took  possession  of  tne  goods  only  the 
reri/  day  before  the  act  of  bankruptcy,  he  was  held  entitled 
to  the  gooos  against  the  assignees.^  And,  after  a  written 
order  by  the  vendor  for  the  delivery  of  the  goods  is  merely 
communieated  to  the  wliarfingeTj  and  assentm  to  by  /im,-— 
though  no  actual  transfer  be  made  in  his  books, — ^the  pro- 
perty has  been  held  to  pass  to  the"^  vendee.  Therefore, 
where  warrants  of  the  West  India  Dock  Companv  (for 
sugars  deposited  in  their  warehouses)  were  exhibited,  by  a 
purchaser  to  the  clerk  of  the  company,  this  was  holden 
sufficient  to  divest  the  seller  of  any  reputed  ownership, 
though  no  actual  transfer  was  macle  in  the  companj^s 
books.* 

So,  where  it  is  the  known  practice  of  a  public  company,  to 

*  Arbouin  v.  HVliamt,  1  Ry.  &  buyer,  as  a  complete  transfer  of 
M.  72 :  and  see  Taylor  v.  Robinson,  the  goods.  (4  Camp.  253 ;  and  see 
8  Taunt.  648.    2  Moore,  730.  8  Taunt.  290.    Per  Dallas,  J.)     In 

"  Jones  Y.  Dwffer,  15  East,  21.  aU  these  cases,  therefore,  it  should 

^  Arbouin  ▼.  WiUiams,  supra.  seem,  that  the  dock  warrants  hav* 

*  Lucas  V.  Dorrien,  7  Taunt.  278.  ing  been  once  exhibited  by  the 
1  Moore,  29.  Harman  v.  Ander-  holder  to  the  proper  officer  of  the 
son,  2  Camp.  245.  Tucker  v.  Rus-  company,  are  in  themselves  the 
Urn,  2  C.  ft  P.  86.  true  symbols  of  the  ownership  of 

^  Ibid.  Spear 'v.Travers,  4  Camp,  tbe  goods.    And,  indeed,  they  are 

251.    It  was  observed  by  the  spe-  how  declared  to  be  so  by  the  act 

cial   jury  in  this  case,   that,   in  of  6  G.  4,  c.  94,  s.  2 ;  and  see  post, 

practice,  the  indorsed   dock  war-  ''Lien." 
rants  are  handed  ftom   seller  to 
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deliver  goods  to  the  mere  koUer  of  their  warmnts,  without 
any  indorsement  on  the  warrant  by  the  original  owner  of 
the  goods,  —  in  that  case,  the  bare  possession  of  the  war- 
rants by  any  one,  to  whom  they  are  dmrered  for  a  valuable 
consideration,  is  miffident  to  r^ut  a  case  of  reputed  owner- 
ship in  the  person,  to  whom  the  goods  originally  belonged. 
Thus,  where  a  trader  had  pledged  for  vuue  warrants  for 
goods  in  the  East  India  Company's  warehouses,  which  war- 
rants are  current  in  the  market,  and  transferable  without 
indorsement,  and  the  goods  are  delivered  to  the  person  who 
brings  the  warrants  to  the  warehouse,  and  the  trader  beoame 
bankrupt  whilst  the  warrants  were  in  the  possession  of  the 
pawnees;  —  it  was  held,  that  the  goods  were  not  in  the 
possession,  order,  and  disposition  of  the  bankrupt  at  the  time 
of  the  bankruptcy.^ 

But  where  it  is  the  custom  of  a  dock  company  to  acknow- 
ledge no  title  in  goods  deposited  in  their  warehouses,  unless 
accompanied  with  possession  of  dock  warrants  indorsed  by  Ihe 
party  to  whom  they  were  originally  issued,  in  that  case  the 
goods  are  not  in  the  order  and  disposal  of  a  party  holding 
the  warrants  without  indorsement.^ 

So,  where  goods  ore  in  the  possession  of  any  agent  who 
has  a  lien  on  &em,  they  are  not  within  the  clause  of  reputed 
ownership.^ 

But,  where  a  captain  in  the  East  India  Company's  service 
assigned  his  privilege  (which  consists  in  shipping  goods  to 
the  extent  of  a  certain  tonnage  iBn^m  the  Joast  Indies  to 
England)  to  one  Taylor  for  a  valuable  consideraticm,  in 
breach  of  on  express  bw  of  the  company,  which  prohibits 
such  assignments ;  and,  in  order  to  evade  this  law,  the  goods 
were  shipped,  entered,  warehoused,  and  sold  by  Taylor  in  the 
eaptaifCs  name  and  the  proceeds  carried  to  hu  aceeunt ;  but, 
before  they  are  handed  over  by  the  company,  the  captain 
became  a  bankrupt,  and  Taylor  was  in  possession  of  no  docu- 
ment^ which  he  could  have  carried  to  a  market  for  the 
purpose  of  disposing  of  the  goods,  or  the  proceeds ;  it  was 
nela,  in  this  case,  that  the  assignees  were  entitled  to  recover 
the  amount,  in  an  action  for  money  had  and  received  against 
the  East  India  Company,  the  proceeds  being  consideored  to 
be  within  the  order  anci  disposition  of  the  bankrupt  at  the 
time  of  the  bankruptcy.'* 

I  Greening  v.  Clark,  4  B.  &  C.  'Ex  parte  Taytor,  Mont.  240. 

816.    Ridffut  V.  Uoyd,  Mont.  103.  ^  Gordon    v.    £.    /.    Compan^f 

*  Ex  parte  Davenport,  1  D.  &  C,  7  T.  R.  228. 
397. 
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Ooodi  m^  mde  or  retum,'\  Where  gooda  lunre  been  bought 
bjr  a  bankrupt  %pon  sale  or  retumj  such  goods>  when  in  uLh 
possession  at  the  time  of  hia  bankruptcy,  are  held  to  pass  to 
Ids  assigneee;  as  they  appear  to  the  wcnrld  to  be  his  property, 
and  are  calculated  to  give  him  a  delusive  credit.^  But  where 
gooda  were  sent  from  London  to  Sunderland,  on  sale  or  re- 
turn, with  directions  to  the  buyer  to  return  euch  of  tJiem  as 
fvere  not  approved  ofhj  him,  in  as  short  a  time  as  possible ; 
and  the  goods  arriTed  at  the  shop  of  the  buyer  only  the  dav 
before  he  committed  an  act  of  bankruptcy;  it  was  held, 
nnder  these  circumstances,  that  the  goods  did  not  pass  to 
his  assignees,  as  a  reascnable  time  had  not  elapsea  after 
the  airival«of  the  goods,  to  enable  the  buyer  to  select  such 
as  he  might  be  disposed  to  retain.^  There  may  be  an  uea^, 
also,  in  a  particular  trade,  to  send  c^oods  on  sale  or  return, 
though  there  is  no  agreement  to  that  enect between  the  parties; 
but  then  the  usage  must  be  certain,  and  must  be  strictly 
proved.^  The  meaning  of  such  a  ccmtroct  (ur  usage  i&,  not  to 
place  the  purchaser  upon  the  footing  of  a  factor — ^though  he, 
nke  a  iOMstor,  had  formerly  no  authority  to  pledge^ — ^but  to  vest 
the  property  of  the  goo^  in  him  so  far,  that  he  may  sell  them 
either  tor  mcmey  or  credit,  and  receive  the  proceeds ;  and  if 
he  is  unable  to  sell  them,  the  vendor  cannot  call  upon  him 
for  the  value  of  the  goods,  but  has  only  a  right,  if  his  bank- 
ruptcy does  not  intervene,  to  reclaim  them  in  specie.^ 

Ooods  odmBy  delivei'sd.]  When  goods,  however,  are  once 
ddieered  to  a  vendee  upon  an  ordinary  contract  ofsak,  the 
property  is  wholly  changed  by  delivery,  notwithstanding  the 
goods  mar  be  obtamed  by  the  vendee,  even  with  intent  to 
defraud  the  vendor  of  the  price ;  and  the  latter  cannot  take 
t£em  back,  afler  an  act  of  bankruptcy  committed  by^  the 
vendee ;  though,  perhaps,  if  the  goods  had  been  obtained  by 
the  vendee  under  ,  false  pretenceSy  then  the  vendor  might  re- 
cover them  back  firom  the  vendee,  or  his  assignees.^  And  if 
a  perscm  order  goods  to  be  sent  to  him  at  night,  and  early 
the  next  mommg  commits  an  act  of  bankruptcy,  he  must  be 
taken  to  have  obtained  possession  of  them  by  artifice  or 


^  Livemy  v.  Hmtd,  2  Cmmp.  83.  *  See  now  6  G.  4,  c.  94»  s.  5, 

Sed  Tide  per  Abbott,  C.  J.    Delau-  po«t,  "  Lien." 

fiay  ▼.  Barker,  2  Star.  542.  *  Per  Gibbs,  C.  J.  1  Holt,  556. 

^  Qibmn  v.  Bray,  6  Taunt.  76.  "  MUicard  t.  Forbes,  4  Esp.  171 ; 

1  Moore,  519.  but  see  post. 

'  fVood  V.  ffMd,  1  Car.  59.  ^  Gladitone  v.  Hadwen,  1  M.  & 

S.  517 ;  and  see  post. 
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fraud.1  A  delivery  of  goods  cannot  be  qualifUd  by  any 
secret  stipulation  b^tweeen  the  vendor  and  purchaser^  so  as 
to  defeat  the  claims  of  the  assignees  of  the  purchaser^  in  case 
he  becomes  bankrupt ;  nor,  even  thoi^h  tne  goods  are  not 
actually  delivered,  will  an^  secret  stipulation  have  that 
effect,  if  the  vendee  be  permitted  to  exercise  such  a  contrei 
and  management  over  the  goods  down  to  the  time  of  his 
bankruptcv,  as  to  give  him  the  amearance  of  being  the  real 
owner.  Ihus,  where  a  bankrupt  had  entered  into  an  agree- 
ment, that,  in  the  event  of  his  becoming  bankrupt  or  insdt* 
vent,  before  payment  made  of  a  quantity  of  standing  timbtf 
purchased  by  him,  the  vendor  snould  retake  the  same;  it 
was  held,  that  if  the  bankrupt  had  the  order  and  disposition 
of  the  timber,  it  would  pass  to  his  assignees.^ 

Property  removed  on  the  eve  of  bankruptcy.]  It  has  been 
held  in  one  case,  that  if  the  real  owner  of  property,  such  as 
household  furniture,  permits  it  to  remain  so  long  in  the  pos« 
session  of  the  bankrupt,  as  to  give  him  the  reputed  owner* 
ship  of  it  in  the  opinion  ^of  all  who  deal  with  nim,  and  the 
owner  only  takes  possession  of  it  the  day  before  the  bank- 
ruptcy,— -that  such  re-possession  is  fraudulent  against  the 
creditors,^  and  that  the  property  passes  to  the  assignees. 
But  we  have  already  seen,  in  the  case  of  property  lying  at  a 
wharf,  where  it  did  not  appear  that  persons  were  doDcived  by 
any  apparent  ownership  of^the  banlmipt,  and  the  real  owner 
only  took  possession  of  it  one  day  before  the  bankruptcy, 
that  the  transaction  was  not  impeached  on  that  account^ 
So,  where  the  true  owner  had  permitted  his  goods  to  remain 
in  the  order  and  disposition  of  the  bankrupt  until  the  day 
before  his  bankruptcy,  and  then  demanded  the  possession  of 
them,  which  the  bankrupt  refused  to  deliver,  it  was  held 
that  they  did  not  pass  to  the  assignees.^  Where  die 
removal  of  the  propert}''  takes  place  on  tlie  very  same  day  on 
which  an  act  of  bankruptcnr  is  committed — notwithstanding, 
in  point  of  time,  it  is  really  before  the  actual  commission  of 
it — ^then  it  has  been  held,  that  the  rights  of  the  assignees 
attach.** 

^  D.  per  Best,  C.  J.    Sinclair  y.  pear  to  have  been  adverted  to.   See 

JSteoenton,  10  Moore,  53.  ante»  403. 

«  Holroyd  v.  Gwywie,  2  Taunt.  ^  Darby  ▼.  Smith,  8  T.  R.  82. 

176.     The    circumstance   of  the  *  Arbouin  v.  WiUiams,  1  Ry.  ft 

property  in  question  in  this  case  M.  72.    Ante,  4l2. 

bdng  fjart   of  the  freehold,   and  *  Smith  v.  Topping,  5  B.  8c  Ad. 

therefore  not  within  the  provision  674. 

of  the  statute  (which  applies  only  ^  Arbouin  v.  WWiamt,  supnu 
to  penonal  property),  does  not  ap- 


Sect.  5.]  Of  the  Personal  Property.  467 

Newspofer.'l  Where  the  printer  and  publisher  of  a  nems- 
mper  assigned  his  interest  in  it  to  a  creditor^  as  a  security^ 
out  continued  to  print  and  publish  it  as  before;  and  no 
affidavit  of  the  change  of  interest  was  dehvered  to  the 
commissioners  of  stamps;  it  was  held,  on  his  bankruptcy^ 
that  the  right  to  the  newspaper  passed  to  his  assignees.^ 

Sliares  in  a  pMic  company.']  So,  where  a  director  of  a 
public  company  assigned  his  shs^es  to  the  company,  in  order 
to  secure  a  debt  due  from  him  on  his  private  account,  and 
empowered  the  company  to  direct  the  treasurer  to  retain  the 
dividends,  and  sell  his  shares  for  the  payment  of  his  debt; 
but  the  power  given  to  the  company  had  not  been  exercised, 
and  his  shares  still  remained  in  his  name;  it  was  held,  that, 
on  the  bankruptcy  of  the  director,  the  shares  passed  to  his 
assignees,  as  being  in  his  order  and  disposition,  but  that  the 
4X>mpany  had  a  right  to  set  off  the  bankrupt's  debt  against 
the  dividends  due  to  him  at  his  bankruptcy.^ 

So  where  the  director  of  a  joint-stock  company  mortgaged 
Ids  shares,  but  stipulated  that  no  notice  should  be  given  of 
the  transaction  to  the  company,  and  accordingly  no  notice 
was  given  to  the  company  of  the  transfer;  the  shares  were 
held  to  be  in  his  order  and  disposition  at  the  time  of  his 
Imnkmptcy.'  And  the  same  was  also  determined  in  another 
case,  although  part  of  the  property  of  the  company  consisted 
of  a  copyhold  estate.^ 

Upon  the  same  principle  it  has  been  held  in  equity,  that  a 
mortgagee  of  shares  in  a  joint-stock  company  must  give 
notice  of  his  incumbrance  to  the  secretary,  or  his  lien  will 
be  lost,  as  against  a  subsequent  purchaser  for  valuable  con- 
sideration, without  notice.^ 

And  wherever  an  act  incorporating  a  company  prescribes 
a  certain  form  in  the  transfer  of  shares,  the  snares  remain  in 
tiie  order  and  disposition  of  the  bankrupt  proprietor,  unless 
such  form  is  strictly  complied  with.  And  though  the  act 
may  only  expressly  relate  to  transfers  between  thnrd  parties, 
yet  it  is  nela  imphedly  to  relate  to  cases  where  the  company 
themselves  are  tne  transferees.^ 

And  where  by  the  rules  of  an  insurance  company  no 

'  Longman  ▼.  Tripp,  2  N.  R.  67.  *  Gumming  v.  Prescott,  2  Younge 

'  Nelion   v.    London   Auwrance  &  C.  488. 

Company,  2  Sim.  As  S.  292.  '  Ex  parte  Lancaster  Canal  Com- 

3  Ex  parte  Nutting,  2  M.  D.  8t  pony,  1  D.  &  C.  411.     Ex  parte 

D.  302.    Ex  parte  Spenser,  1  Det.  Dobson,  2  M.  D.  &  D.  685.  Ex  parte 

46S.  Pooley,  2M,  D.  &  D.  505,  contra. 

*  Ex  parte  VaUance,  2  Dea.  354. 

VOL.  I.  X 
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person^  except  a  director,  could  hold  more  than  two  shares 
in  his  own  name,  but  no  rule  prevented  a  person  from  being 
beneficially  entitled  to  more  than  two  shares^  by  holding 
them  in  the  name  of  another  party;  and  the  petitiotier,  who 
was  already  the  owner  of  two  shares,  having  purchased  two 
other  shares,  caused  them  to  be  entered  in  the  name  of  the 
bankrupt  in  the  company's  books,  with  the  knowledge  of  one 
of  the  directors  and  the  actuary ;  and  the  bankrupt  signed  a 
declaration  of  trust,  that  he  held  the  shares  as  trustee  for 
the  petitioner,  but  no  notice  of  this  trust  was  taken  in  the 
books  of  the  company,  and  he  continued  to  receive  the  divi- 
dends on  the  shares,  accounting  for  them  from  time  to  time 
to  the  petitioner  up  to  the  period  of  his  bankruptcy,  when 
the  shares  were  stul  standing  in  his  name;  it  was  h^d,  that 
this  w^as  such  a  secret  trust  as  was  not  within  the  79th  section 
of  6  Geo.  4,  and  that  the  shares  passed  to  his  assignees,  as 
being  in  his  order  and  disposition  at  the  time  of  his 
bankruptcy.  ^ 

So,  where  by  the  rules  of  a  joint-stock  company  only 
principals  could  become  subscribers,  and  the  petitioner  pur- 
chasea  forty  shares  in  the  name  of  the  bankrupt,  who  ver- 
bally declared  that  he  held  them  as  trustee  for  the  petitioner; 
and  the  certificates  of  the  shares  were  kept  in  possession 
of  the  petitioner,  but  no  notice  was  given  to  the  company  of 
the  trust,  nor  did  the  bankrupt  sign  a  written  declaration  of 
trust,  until  seven  days  before  the  fiat  was  issued;  it  was 
held,  also,  in  this  case,  that  the  shares  were  in  the  order  and 
dL9position  of  the  bankrupt.^ 

But  where  by  the  deed  of  settlement  of  a  banking  com- 
pany it  was  stipulated  that  the  company  should  have  a  hen 
on  the  shares  of  such  proprietors  as  were  customers  and 
indebted  to  the  bank,  and  that  no  share  should  be  trans- 
ferred without  the  consent  of  the  directors,  and  an  abstract 
of  these  provisions  was  indorsed  on  the  certificate  of  the 
share  held  by  each  proprietor;  and  the  bankrupt  at  the  time 
of  his  bankruptcy  was  the  owner  of  thirty  oi  these  shares, 
and  had  in  nis  possession  the  certificates  of  ownership 
thus  indorsed,  being  then  largely  indebted  to  the  bank  for 
advances;  it  was  held  that  these  shares  did  not  pass  to  his 
assignees  under  the  clause  of  reputed  ownership,  so  as  to 
defeat  the  lien  of  the  bank,  whicn  had  been  provided  for  in 
the  deed.^ 


*  Ex  parte  Burhndge,  1  Dea.  131.         >  Ex  parte  Ord,  1  Dea.  166. 
reversing  ex  parte  WathxM,  4  D.         'Ex  parte  Plant,  4  D.   &  C. 
&  C.  87.  160. 
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And  where  by  the  rules  of  a  compan  j  no  shares  could  be 
transferred  without  the  consent  of  A.,  the  managing  director, 
and  A.  accordingly  received  all  applications  for  the  transfer 
of  shares,  and  the  bankrupt  had  agreed  with  A.  that  certain 
shares  of  the  bankrupt  should  be  a  security  for  the  payment 
of  a  bill  accepted  by  A.  for  the  accommodation  of  the  bank- 
rupt, and  wnich  the  bankrupt  discounted  with  B.,  with 
whom  the  certificates  of  the  shares  were  deposited,  but  no 
formal  notice  to  the  company  was  given  of  the  transaction, 
until  four  days  before  the  fiat  issued,  nor  was  any  transfer 
made  in  the  books  of  the  company  of  the  shares,  which  were 
still  standing  in  the  bankrupt's  name  at  the  time  of  the 
bankruDtcy ;  it  was  held,  nevertheless,  that  the  shares  were 
not  in  the  order  and  disposition,  or  reputed  ownership  of  the 
bankrupt.^ 

So  where  a  proprietor  of  shares  in  a  banking  company 
contracted  to  assign  a  certain  number  of  shares  to  them,  as 
a  security  for  advances,  and  afterwards  became  bankrupt  ^  it 
was  hela  that  this  contract  gave  the  bank  a  lien  on  the 
shares,  and  that  the  same  was  not  in  his  order  and  di»> 
pofiition.3 

And  it  has  been  since  held  that  the  reputed  ownership  of 
shares  is  a  fact  to  be  proved,  and  is  not  to  be  conclusively 
inferred  from  the  absence  of  notice  of  any  hen  on  them  of  a 
third  person,* 

Where  the  bankrupt  on  the  1st  March  deposited  with  the 
petitioner  certificates  of  shares  in  a  German  mining  com- 
pany, for  securing  a  loan  of  money,  which  she  sealed  up  in  a 
pacKet,  and  entrusted  the  bankrupt  to  keep  it  in  his  iron 
safe,  for  better  security,  where  it  remained  until  three  weeks 
before  his  bankruptcy,  when  it  was  reclaimed  by  the  peti- 
tioner; and  the  bankrupt,  long  before  his  bankruptcy,  told 
one  of  the  directors  of  the  company  that  he  had  deposited 
the  certificates  with  the  petitioner,  and  this  director,  on  the 
morning  of  the  7th  December,  conmiunicated  that  fact  to 
the  board  of  directors,  and  in  the  evening  of  that  day  the 
act  of  bankruptcy  was  committed ;  it  was  held,  that  the 
shares  were  not  in  the  order  and  disposition  of  the  bankrupt, 
or  in  his  reputed  ownership,  at  the  time  of  his  bankruptcy.^ 


*  £z  parte  Harriton,  3  Dea.  185.     Id.  1.    Ex  parte  Bose,  Id.  131.    Ex 
2  Pinkett  ▼.   Wright,   2   Hare,     parte  Pootey,  Id.  505.    £x  parte 

120.  Heathcoate,  Id.  111. 

*  Ex  parte  Pooiey,  2  M.  D.  As  D.        «  £z  pute  Richardion,  3  Dea. 
505.     And  aee  ez  parte  Cooper,     496. 
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Patent]  Where  the  bankrupt  had  e^  patent  for  an  inven- 
tion, and,  after  having  mortgaged  his  ri^ht  in  it,  oontLniied 
in  the  notorious  use  or  the  invention  until  his  baidcruptcy,— 
Lord  Eldon  was  inclined  to  think  that  the  ri^ht  passed  to 
the  assignees;  but  he  directed  a  case  for  the  opinion  of 
the  court  of  King^s  Bench,  which,  however,  was  never 
argued.^ 

Stock.]  The  possession  of  the  bankrupt,  in  order  to  bring 
a  case  within  the  statute,  must  be  wtth  the  consent  and 
permission  of  the  true  owner.^  Therefore,  where  stock 
standing  in  the  name  of  the  accountant-general  was  mort- 
gaged to  secure  a  debt,  and  the  accountant-general  after- 
wards, without  tJie  privity  of  the  mortgagee,  transferred  the 
stock  to  the  mort^t^r, — it  was  held,  that  it  did  not  pass  to 
the  assignees  on  tne  bankruptcy  of  the  mort^gagor.^ 

Infants.]  So  the  property  of  infants,  who  are  not  capable 
in  law  of  giving  consent,  is  not  affected  hj  a  case  of  reputed 
onmership?  But  where  a  trustee  for  inmnts  contracted  to 
sell  goods,  and  he  afterwards  let  the  purchaser  into  posses- 
sion, in  this  case,  the  property  was  holden  to  be  within 
the  statute;  the  trustee  being  considered  the  true  lesal 
owner  of  the  property,  and  the  purchaser  being  in  possession 
with  his  consent.* 

Adverse  possession.]  If  a  bankrupt  retains  adverse  posses* 
sion  of  goods  up  to  the  tune  of  his  bankruptcy,  so  that  die 
party  entitled  to  them  could  not  obtain  the  possession,  or 
restrain  him  from  disposing  of  them,  without  suing  him  in 
a  court  of  justice, — such  a  possession  of  the  bankrupt  will, 
of  course,  not  be  within  the  meaning  of  the  statute;  as 
this  is  against  ^Hhe  consent  and  permission  of  the  true 
owner."^ 

Secret  partner.]  In  the  case  of  a  secret  partnership 
between  the  bankrupt  and  another  person,  where  the  sto^ 
in  trade  is  in  the  sole  possession  of  the  bankrupt, — ^Lord 
Alvanley  upon  an  occasion  of  this  kind  expressed  great 
doubt  whether  the  claim  of  the  secret  partner  to  a  msxe 


'  Ex    parte     Granger,    Evans's  ^  Vvner  y.  CadeU,  3  Esp.  88. 

SUtutes  of  Bankruptcy.  64.  *  Ex  parte  Dale,  Buck,  365. 

»  West  V.  Skip,  1  Yes.  243.  «  Weet  v.  Ship,  supre.    Litt  t. 

3  Ex  parte  Richardson,  Buck,  480.  Cowley,  1  Taunt.  169. 
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in  the  joint  property  could  be  sustained;  against  the  claims 
of  the  assignees.^  And,  indeed,  a  possession  of  property 
under  these  circumstances  seems  to  come  within  the  very 
terms  of  the  above  enactment  as  to  reputed  ownership. 
The  court  of  Exchequer,  however,  in  a  case  of  this  descrip- 
tion determined,  that  the  claim  of  the  secret  partner  was 
sustainable ;  ^  though  Lord  Eldon,  on  a  subsequent  occasion, 
intimated  a  strong  opinion  to  the  contrary,  but  reserved 
the  decision  of  the  pomt  for  the  assistance  of  those  barons 
who  had  concurred  in  deciding  in  favour  of  the  daim  of  the 
secret  partner.^  This  point,  nowever,  appears  now  to  have 
since  been  finally  settled  by  the  court  of  King's  Bench,  upon 
a  case  sent  for  its  opinion  by  the  lord  chancellor ;  in  which 
the  judges  unanimously  agreed,  that  where  there  was  a 
secret  partJhershipf  all  the  properly  and  effects,  as  well  as  the 
debts  due  to  the  concern,  must  be  deemed  to  be  in  the  order 
and  disposition  of  the  ostensible  partner,  and  therefore  passed 
to  his  assignees.^ 

But  where  S.  and  0.  assimed  all  their  stock  and  effects  to 
trustees  for  the  benefit  of  tneir  creditors,  and  dissolved  their 
partnership,  and  S.  continued  on  the  same  premises,  but 
carried  on  a  different  branch  of  trade,  and  soon  afterwards 
took  in  U.  &s  a  partner;  and  it  appeared  that  part  of  the 
stock  of  the  former  partnership  of  S.  and  0.  was  a  quantity 
of  New  Zealand  flour,  which  remained  unsold  upon  the  pre- 
mises, but  was  separately  warehoused  and  kept  distinct  from 
the  stock  of  the  new  partnership,  and  was  not  adapted  for 
the  new  manufacture  carried  on  by  S.  and  U.,  and  a 
separate  fiat  was  sued  out  against  U.,  and  six  months  after* 
wards  a  joint  fiat  against  S.  and  0.;  it  was  held  that  the 
trustees  were  entitled  to  the  flour,  and  that  the  clause  of 
order  and  disposition  did  not  apply  to  such  a  state  of 
circumstances/ 

t^ips  at  sea,'\  Where  property  is  of  such  a  nature  that  it 
cannot  he  absolutely  delivered  (at  the  time  of  the  contract)  to 
a  purchaser,  then  it  will  be  sufficient,  if  those  documents 
and  instruments  relating  to  it  are  delivered,  which  will 
enable  him  to  reduce  the  property  into  possession.  Thus,  in 
the  case  of  ships  at  sea,  and  their  cargoes,  of  which  an 

'  Biftford   ▼.    Dwnmett,  4  Ves.  and  see  ex  parte  Wiiaon,  ex  parte 

75fi ;    and   see  ex   parte  Bttrrow,  Todd,  Buck,  53. 

2  Rose,  252.  *  Ex  parte  Bnderhy,  2  B.  &  C. 

'  (kidweU   ▼.    Gregory,    1    Pri.  389.    And  see  post»  643,  et  seq. 

119.  *  Ex  parte  Vardon,  2  M.  D.  &  D. 

*  Ex  parte  Dyter,  2  Rose,  256;  694. 
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absolute  delivery  of  possession  cannot  be  made,  it  will  be 
sufficient  if  the  bill  oi  sale,  or  bill  of  lading,  is  delivered  to 
the  purchaser,  provided  he  takes  possession  of  the  property, 
upon  the  arrival  of  the  ship  in  port.^  But,  in  every  case, 
whether  of  sale  or  mortgage,  it  is  necessary  that  aU  the 
provisions  of  the  registry  act^  should  be  strictly  complied 
with ;  otherwise,  the  purchaser  will  not  be  entitled  to  nold 
the  ship,  as  against  the  assignees  of  the  vendor  or  mort- 
gagor.' The  bill  of  sale  of  a  ship  at  sea  is  held  now  to  pass 
me  absolute  property  in  her,  subject  only  to  be  divested,  in 
case  of  the  indorsement  on  the  certificate  of  r^istry  not 
being  made  within  the  proper  time  (which  is  now  thirty 
days;^  after  the  arrival  of  the  ship  in  port.^  And  by 
3  db  4  W.  4,  c.  65,  s.  36,  purchasers  and  mortgagees  are 
declared  to  have  priority,  not  according  to  the  respective 
times  of  the  registry  oi  the  bill  of  sale,  but  aocording  to 
the  time  when  the  indorsement  was  made  at  the  Custom 
House  upon  the  certificate  of  registry.  A  power  of  attorney 
to  sign  an  indorsement  on  the  certificate  is  not  revoked  by 
the  subsequent  bankruptcy  of  the  vendor, — ^being  only  a 
power  to  do  a  mere  formal  act,  which  the  bankrupt  himself 
might  have  been  compelled  to  execute,  notwithstanding  his 
bankruptcy.  Therefore,  if  the  indorsement  is  made  within 
the  limited  time  imder  such  a  power  of  attorney,  though 
after  the  bankruptcy  of  the  vendor,  it  will  be  a  sufficient 
compliance  with  the  terms  of  the  registry  act.^ 

Where  the  purchaser,  however,  has  an  opportunity  of 
taking  possession  of  the  ship,  either  by  her  b^ng  at  home 
at  the  time  of  the  purchase,  or  by  her  returning  to  port, 
he  must  in  that  case  take  actual  possession;  otherwise, 
though  all  the  requisites  of  the  registry  act  are  complied 
with,  the  transaction  will  come  within  the  operation  oi  the 
above  enactment,  as  to  the  reputed  ownership  of  the  bank- 
rupt.5'  But,  though  the  purchaser  do  not  take  actual  pos- 
session as  soon  as  he  might, — ^yet,  if  the  rights  of  no  tlurd 
person  interfere,  he  may,  aftierwards,  take  le^  possession 

^  BroiMtv.HealAcoto,  1  Atk.  160.  ^  Ibid.;   and   see   Lempriere  ▼. 

5  3  &  4   W.  4,    c.   55,   which  Pasley,  2  T.  R.  485. 

repeals  all  the  former  registry  acts.  ^  Ex  parte  Matthews,  2  Ves.  272. 

s  Mots  Y.  Chamock,  2  East,  399.  HaU  v.  Ottmey,  I  C.   B.  L.  342. 

BoOesUm  v.  Hibbert,  3  T.  R.  406.  Atlwfum  v.  Moling,  2  T.  R.  463. 

UMut<m  V.  SmUh,  4  T.  R.  161.  Mair  ▼.  GleimU,  4  M.  &  S.  240. 

Campbell  v.  Thompson,  2  Hare,  140.  Hoy  v.  Fairhaim,  2  B.  &  A.  193. 

.  ^  3  &  4  W.  4,  c.  55,  s.  36.  Robinson  v.  Macdonnel,  5  M.  &  S. 

^  Dixon  ▼.  Bwari,  3  Meriv.  322.  228.    Monkhouse  ▼.  Hoy,  4  Moore, 

Bock,  94;  aod  see  post,  "Rela-  549.    8  Pri.  256.    2  B.  &  B.  14. 
tion." 
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of  the  ship^  if  he  does  so  before  the  bankruptcy  of  the 
person  who  executed  the  bill  of  sale  to  him.^  And  if,  at 
the  time  of  the  sale,  the  ship  is  in  any  foreign  portj  then 
the  puichaser  need  not  take  actual  possession  of  her ;  and 
the  port  of  Dublin  is,  in  this  respect,  considered  a  foreign 
port.2 

Where  the  purchase  is  only  of  a  share  in  the  ship,  then 
the  delivery  of  the  bill  of  sale  of  such  share  (provided  the 
requisitions  of  the  registry  act  are  in  other  respects  com- 
plied with)  will  be  a  good  delivery  to  vest  a  title  in  the 
purchaser.^  And  in  a  case  where  a  ship-builder  contracted 
to  build  a  ship  to  be  paid  for  by  four  instalments,  three 
of  which  were  paid, — and  he  then  signed  the  usual  cer- 
tificate in  order  to  have  the  ship  registered,  and  the  ship 
mas  accordingly  registered  in  the  name  of  the  purchaser, 
but  was  not  then  completed  or  launched,  and  was  still  in 
the  possession  of  the  ship-builder;^ — ^it  waa  decided,  that 
the  legal  effect  of  the  ship-builder^s  having  signed  the  cer- 
tificate for  registry  in  the  name  of  the  purchaser,  was  to 
vest  the  general  property  in  the  ship  from  the  time  the 
registry  was  completed,  and  that  the  ship  was  not  in  the 
possession^  of  the  bankrupt,  as  reputed  owner.  But  where 
a  barge,  (which  is  not  required  to  be  registered,)  after 
being  completed,  remained  in  the  boat-buiider^s  hands — 
though  the  purchaser's  name  was  painted  on  the  stem,  and 
he  had  advanced  money  as  the  building  of  it  went  on,  to  the 
full  value  of  the  bar^e,  but  the  builder  had  done  no  act 
expressing  an  unequivocal  consent  that  the  general  pro- 
perty should  be  considered  as  vested  in  the  purchaser, — ^in 
this  case  it  was  held,  that,  as  there  had  been  no  actual 
delivery  to  the  purchaser,  the  property^  was  in  the  order 
and  di^sition  of  the  bankrupt. 

Under  a  fiat  against  two  partners,  ships  registered  in  the 
name  of  one  of  l^em,  but  in  the  ordering  and  disposition  of 
both,  are  held  to  form  part  of  the  joint  estate.^ 

An  executory  contract  for  the  sale  of  a  ship  is  within  the 
provisions  of  uie  register  act,  and  must,  therefore,  be  in- 
dorsed on  the  certificate  of  the  registry.^ 

*     ■  -    -  .  .  ■  T 

1  Robintfm  ▼.  Maedonnd,   2  B.  ^  Woods  v.  Ruttell,  5  B.  &  A. 

&  A.  134.  942. 

3  Ex  parte  Batson,  I  C.  B.  L.  *  MucMow  v.  Mangles,  1  Taunt. 

345.  318;  and  see  post. 

'  Ez  parte   Standgroom,   1    C.  <  Ex  parte  Bum,  1  lac.  a  W« 

B.  L.  348.     1  Yes.  163 ;  and  see  378. 

GiUetpie  y.  (UmtU,  Amb.  652,  and  '  Mortimer  v.  Fleeming,   4   B. 

HaU  ▼.  Oume^,  1  C.  B.  L.  342.  &  C.  120. 
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Mortgage  of  shipJ]  Where  the  transfer  of  the  ship, 
however,  is  not  an  absolute  transfer,  hut  merely  made  as  a 
.  security  for  a  deht,  or  hy  way  of  mortgage,  then,  as  we  haye 
seen,^  oy  the  provisions  contained  in  the  72nd  section  of  the 
6  Geo.  4,  c.  16,  it  is  excepted  out  of  the  enactment  as  to 
reputed  ownership,  —  provided  those  requisitions  of  the 
registry  act  are  complied  with,  which  rdate  to  transfers  of 
ships  hy  way  of  mortgage.  And  hy  the  last  re^ifiter  act, 
3  (ic  4  W.  4,  c.  55,  8.  42,  it  is  now  expressly  declared,  that 
the  person  to  whom  such  security  or  mortgage  shsJl  be 
made,  shall  not,  by  reason  thereof,  be  deemed  to  be  the 
owner  of  the  ship  or  vessel,  or  of  any  share  so  transferred, 
nor  will  the  person  making  the  transfer  be  deen^ed  to  have 
ceased  to  be  an  owner,  except  so  far  as  may  be  necessary  for 
the  purpose  of  rendering  the  ship,  or  the  share  so  trans- 
ferred, available  by  sale  or  otherwise  for  the  payment  of  the 
debt,  for  securing  payment  of  which  such  transfer  shall 
have  been  made.  And  by  the  43rd  section  of  the  same  act 
it  is  also  provided,  that  when  any  such  transfer  shall  have 
been  duly  registered,  the  rifiht  of  the  mortgagee  shall  not  be 
affected  oy  any  act  of  bankruptcy  committed  by  the  mort- 
gagor after  the  time  of  such  registry,  notwithstanding  the 
mortgagor,  at  the  time  he  became  bankrupt,  had  in  his 
possession,  order,  and  disposition,  and  was  the  reputed 
owner  of,  the  ship,  or  the  share  so  mortgaged;  but  such 
mortgage  shall  take  place  of,  and  be  preferred  to  any  right 
of  the  assi^ees  of  such  bankrupt  in  such  ship  or  snare  so 
transferred? 

By  the  36th  section  of  the  above  act,  in  case  any  ship  is 
absent  from  the  port  to  which  she  belongs  at  the  time  of  the 
registry  of  any  bill  of  sale,  the  of&cers  of  the  Customs  are 
directed  not  to  register  any  other  bill  of  sale,  purporting 
to  be  a  transfer  by  the  same  vendor  or  mortgagor,  unless 
thirty  days  shall  have  elapsed  from  the  day  on  which  the 
ship  arrives  in  port. 

Where  W.  R.  mortgaged  to  W.  and  Co.  the  ships  Lady 
East,  Pyramus,  and  Sprightly,  then  being  at  sea,  by  bill  of 
sale,  containing  also  an  assignment  of  the  freight  and 
policies,  which  was  duly  registered,  and  on  the  18th  October, 
1880,  the  Sprightly  returned  to  port,  and  sailed  a^ain  on  the 
16th  November  J  and  on  the  /th  January,  1831,  W,  IL 
executed  a  second  mortga^  of  the  same  slups,  freights,  and 
policies  to  the  petitioners  by  biU  of  sale,  contmning  a  recital 
of,  and  subject  to  the  first  mortgage,  which  second  bill  of 

1  Ante,  402.  >  See  ante,  403,  note  (1). 
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sale  waj9  duly  r^stered  on  the  llth  May  1831 ;  and  on  the 
14th  June  w.  R.  became  bankrupt,  on  which  daj  the 
Pyramiis  arrived  from  sea,  and  on  the  21st  Jxme  both  mort- 
gage were  indorsed  on  the  certificate  of  the  Pyramus;  and 
Sie  Ladj  East  having  arrived  firom  sea  on  the  16th  July, 
both  mortgages  were  also  indorsed, on  the  certificate  of  the 
Lady  East  oh  the  16th  July;  and  the  Sprightly  was  lost  at 
sea; — it  was  held,  that  the  second  mortgage  was  valid  as  to 
the  interest  in  the  ships,  freights,  and  policies,^  notwith- 
standing W.  R.'s  bankruptcy  occurred  before  the  lapse  of 
thirty  days  afiter  the  ships  arrived  in  port. 

But,  though  the  purchaser  forfeit  his  title  to  the  ship,  as 
against  the  assignees  of  a  bankrupt,  by  nedecting  to  take 
possession  of  her  whilst  she  is  in  port, — he  will  still  be 
entitled  to  the  produce  of  a  policy  of  insurance  on  her 
(which  is  assignea  to  him  at  the  time  of  the  bill  of  sale)  in 
the  event  of  a  loss  happening  to  the  ship  at  sea  before  the 
bankruptcy.*  And,  though  the  policy  was  detained  by 
the  broker  who  effected  it,  as  a  pledge  for  a  debt  owing  to 
him  by  the  bankrupt,  and  the  assignees  obtained  possession 
of  it  by  paying  that  debt,  yet  they  were  held  not  entitled 
to  retain  it  against  the  person  to  whom  it  was  assi^ed; 
as  this  was  considered  not  such  a  leaving  of  the  policy  m  the 
hands  of  the  bankrupt,  as  to  give  him  the  entire  order  and 
disposition  of  it.^ 

All  equitable  assignee  is  considered  as  the  true  owner  of 
the  goods  assigned,  within  the  meaning  of  the  bankrupt  law 
respecting  reputed  ownership.  And  therefore  where  the 
bankrupt,  who  had  chartered  a  ship  for  the  purpose  of 
bringing  home  a  foreign  cargo,  had  made  a  valid  equitable 
assignment  of  the  cai^o  to  a  third  person,  but  was  left  in 
the  sole  possession  and  management  of  the  cargo,  with  full 
power  to  dispose  of,  or  gain  credit  upon  any  part  of  it,  and 
had  parted  with  no  document  that  was  essential  to  his  power 
of  disposal;  it  was  held  that  the  cargo  passed  to  his 
assignees,  as  being  in  his  order  and  disposition,  with  the 
consent  of  the  true  owner.^ 

Best  possible  delivery  stiffieient.]  In  all  cases,  where  the 
best  delivery  is  made  upon  the  sale  of  goods,  which  the 
nature  of  the  property,  and  the  circumstances  under  which 
it  is  sold,  will  admit,  the  case  will  not  then  be  considered  as 

»  Ex  parte  Jonet,  2  Cr.  fc  J.  513.  •  Ibid.  1  Bro.  125. 

2  Tyrr.  671 .  *  Belcher  v.  Capper,  4  Man.  &  G. 

'  Palkner  v.  Case,  cited  2  T.  R.  502. 
49U 
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ome  of  reputed  ownership.  Thus,  where  the  bankrupt  con- 
tracted with  a  canal  company  to  build  locks  and  bridges  on 
the  canal  as  their  engineer,  and  purchased  timber  and  other 
materials  for  the  purpose,  which  were  laid  on  the  company's 
premises;  and,  on  tne  company  advancing  money  to  hun, 
they  took  a  bill  of  sale  of  tnese  goods,  and  a  nominal  eleU- 
very  of  them  by  a  halfpenny ;  it  was  held,  that  the  bank- 
rupt had  not,  under  these  circumstances,  such. a  possession  of 
the  timber  as  would  enable  the  assignees  to  claim  it  in 
opposition  to  the  bill  of  sale ;  for  that  the  timber  being 
l)efore  the  sale  on  the  compan^s  premises,  the  best  delivery 
was  given  of  it  which  the  circumstances  would  admit.^ 

^^otice  of  assignment  of  chose  in  action,]  Whenever  a 
chose  in  action  is  assigned,  the  security,  if  there  be  one, 
must  in  all  cases  be  delivered  over  at  die  time  of  such 
assignment ;  and,  in  order  completely  to  divest  the  bankrupt 
of  the  ownership  of  debts,  he  must,  in  assigning  them,  have 
done  every  thing  that  is  equivalent  to  the  delivery  of 
chattels  personal/  Thus  a  band,  when  assigned,  must  be 
delivered  up  to  the  assignee.^  But,  in  the  case  of  mere 
book-debts,  there  is  nothing  that  can  be  delivered;  except, 
indeed;  when  one  partner  assigns  aU  his  share  in  the  partner- 
ship debts  to  the  other,  in  which  case  the  deed  of  co- 
partnership must  be  delivered  up.  And  whenever  a  debt  is 
assigned,  notice  of  the  assignment  must  be  given  to  the 
debtor,  or  the  party  from  whom  the  assignor  was  to  have 
received  the  money,*  whether  there  is  a  security  for  the  debt 
or  not ;  ^  for  otherwise  the  obligee,  in  the  case  of  the  bond, 
or  indeed  any  other  assigning  creditor,  would  be  enabled  to 
obtain  pavment  of  the  debt, — ^which  is  tantamount  to  leav- 
ing it  in  his  order  and  disposition.  Iherefore,  in  the  event 
of  a  dissolution  of  partnership,  notice  in  the  Gazette  of 
such  dissolution  has  been  held  not  sufficient  notice  to  the 
partnership  debtors,  unless  it  could  be  reasonably  inferred 
that  they  nad  seen  it.® 

Where    a  warrant  of  attorney   was  deposited   with    a 


^  Manton  v.  Moore,  7  T.  R.  67.  207 ;    and    see    ex    parte    Souths 

2  Per  Sir  W.  Grant,   Jones  v,  3  Swanst.  393.    Ex  parte  Alderson, 
Gibbon,  9  Ves.  410.  1  Mad.  53.    Buck  v.  Lee,  3  Nev. 

3  Ryal  V.  Rowles,  1  Ves.  348.  &    M.*580.     £x    parte    M*Turk, 
lAtk.  171.  2Dea.  58. 

*  Gardner  v.   Lachlan,   4  Myl.  «  Ex  parte  Osborne,  1  G.  &  J. 

&  C.  129.  356.     And   see    Dean    v.    Jameh 

'  Ibid.    Ex  parte  Monro,  Buck.  1  Nev.  &  M.  392. 


'\, 


Ex  parte  Burton,  1  G.  &  J. 
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<i  creditor  to  secure  the  payment  of  a  debt,  and  the  transaction 

^i  took  place  through  the  agency  of  the  solicitor  attesting  the 

y  execution  of  the  warrant  of  attorney ;  it  was  held  that  the 

interposition  of  the  solicitor  in  the  transaction  did  not  dis- 
b  pense  with  the  necessity  of  notice  of  the  varty  who  had 

;?  executed  the  warrant  of  attorney;  so  as  to  take  tnat  security 

^  out  of  the  reputed  ownership  of  the  depositor ;  and  althougn 

the  warrant  of  attorney  was  executed  for  the  purpose  of 

securing  a  sum  primarily  secured  by  a  bill  of  exchange^  yet 
^  this  did  not  supersede  the  necessity  of  notice  as  to  the 

^  warrant  of  attorney.^-    A  deposit^  however,  of  a  bill  of 

exchange,  though  not  indorsed,  is  good,  without  notice.^ 

J  Assignmmt  of  freight]  Where  A.,  a  ship-owner,  assigned 

■i  to  B.  the  freight  earned  and  to  be  earned  by  one  of  hm 

4  ships,  and  afterwards  chartered  her  to  C.  for  a  voyage,  the 

]  outward  freight  being  paid  to  A.  before  the  ship  sailea ;  and 

f  the  charter-party  was  afterwards  delivered  to  B.  by  A.'s 

direction,  and  B.  gave  notice  of  the  assignment  to  C,  after 

j  which  A.  became  bankrupt  before  the  arrival  of  the  ship;  it 

was  held  that  the  homeward  freight  was  not  in  A.'s  order 

and  disposition  at  his  bankruptcy,  but  that  B.  was  entitled 

to  it  3 

So,  where  A.,  on  behalf  of  the  owner  of  a  ship,  entered 
into  a  charter-party  with  B.,  by  which  B.  agreed  to  pay  to 
A.,  on  behalf  of  the  owner,  a  certain  sum  for  the  freight  by 
two  instalments,  one  to  be  paid  on  the  sailing  of  the  ship, 
and  the  other  on  the  completion  of  the  voyage }  and  the 
owner,  being  indebted  to  C.,  ordered  in  writing  A.  to  pay 
to  C.  all  monies  he  might  receive  under  the  charter-party, 
and  A.  accordingly  paid  over  the  first  instalment  to  C,  after 
which  the  owner  assigned  by  deed  the  remainder  of  the 
freight  to  C,  who  gave  notice  of  the  assignment  to  A.,  but 
not  to  B.,  and  the  vessel  afterwards  completed  her  voyage, 
and  the  owner  became  bankrupt;  it  was  held  that  the 
remainder  of  the  freight  was  not  in  his  order  and  disposition 
at  the  time  of.  his  bankruptcy,^  and  that  the  only  person  to 
whom  it  was  necessary  to  give  notice  of  the  assignment  of 
the  freight  was  A.,  fr^m  wnom  C.  was  to  have  received  the 
payment  of  it* 

^  Ex  paite  Price,  3  M.  D.  As  D.     Ledie  ▼.  Outhrie,  1  Bing.  ft  C.  697, 
586.  1  Scott,  683. 

^  lUd.  ^  Qardner  ▼.  LacfUan,    6   Sim. 

^  Dougloi  y.  RuueU,  4  Sim.  524.     407.    8  Sim.  123. 

«  Id.  4  Myl.  &  C.  129. 
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Policy  of  insurance — notice  to  the  office,]  With  respect 
to  the  transfer  or  deposit  of  a  policy  of  assonmoey  it  is 
difficult  to  reconcile  the  decisions  of  the  courts  of  equity 
and  common  law.  It  has  been  held  in  equity^  that  if  a 
trader  effect  a  policy  of  insurance  on  his  life^  and  assign  it 
to  a  creditor,  who  does  not  give  notice  to  the  insurance 
office,  the  interest  on  the  policy  passes  to  the  trader^s 
assignees  upon  his  bankruptcy,  although  the  office  neither 
required  notice  to  be  given,  to  give  efiiBCt  to  the  validity  of 
the  assignment,  nor  recognised  such  notice  when  given  ;^ 
and  notwithstanding,  also,  the  attorney  of  the  creditor 
caused  a  memorandum  to  be  entered  at  the  insurance  office 
directing  that  all  letters  were  to  be  sent  to  such  attorney, 
and  the  premiums  were  thenceforth  paid  by  the  creditor, 
through  the  hands  of  the  attorney,  but  the  office  was  not 
informed  on  whose  behalf  the  attorney  acted.^ 

It  has  been  decided  also  in  bankruptcy,  that  where  the 
mortgagee  of  a  policy  created  an  equitable  sub-mortoage  of 
it,  and  no  notice  of  the  original  mortgage,  nor  of  the  sub- 
mortgage, was  ^iven  to  the  office,  it  was  held  that  the  sub- 
mortgage was  mvalid,  and  passed  to  the  assignees  of  the 
mortgagee ;  although  it  was  contended  in  this  case,  that  the 
mortgagee,  not  having  himself  given  notice  to  l^e  office, 
could  not  be  considered  as  the  reputed  owner  of  the  policy.' 

And  where  a  party  to  whom  a  policy  was  assigned  sent 
an  agent  to  die  office  fpr  the  purpose  of  paying  me  annual 
premium,  who,  in  the  course  of  conversation  wiw  one  of  the 
clerks,  told  him  of  the  policy  having  been  so  assigned,  this 
was  not  sufficient  notice  to  the  insurance  office.^ 

But  where  the  bankrupt  was  himself  one  of  the  directors 
of  the  office,  and  deposited  a  policy  with  his  bankers,  one 
of  whom  was  also  one  of  the  auditors  of  the  office,  this  was 
held  to  be  sufficient  notice.^  And  a  letter  to  the  secretary 
of  an  insurance  office,  in  which  the  writer  says,  '^  I  am 
holder  of  the  undermentioned  policies,"  and  inquires  what 
the  office  would  give  for  them,  is  sufficient  notice  of  an 
assignment.^ 

Tne  onus,  however,  does  not  lie  on  the  mortgagee,  to  show 

1  WUUami  v.    Thorp,    2    Sim.  ^  Ex  parte  Corifin,  4  D.  &  G. 

259.    £z  parte  ColmU,  Mont.  110.  354. 

Ex  parte  Tennyton,  1  Mont.  &  B.  'Ex  parte  PVaUhman,  4  D.  &  C. 

)57.  364. 

'  fV^  y.  Reid,  2  Hare,  249.  '  Ex  parte  Strighi,  Moat  502. 

>  Ex  parte  mod,  3  M.  D.  &  D.  2  D.  &  C.  314. 
315. 
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that  notice  was  given  to  the  office;  but  with  the  assignees,  to 
show  that  it  was  not.^  But  this  distinction  has  been  takrai 
both  in  equity  and  in  bankruptcy, — that  where  all  the 
insured  (as  in  the  equitable  assurance  office)  are  partners  in 
the  society,  in  that  case  there  is  no  need  to  give  express 
notice  of  the  assignment  of  a  policy  to  the  office.^ 

It  has  been  determined,  however,  at  law,  that  the  question 
whether  the  bankrupt  was  the  reputed  owner  of  the  poli^, 
does  not  depend  upon  a  mere  formal  notice  of  the  trmisfer 
being  given  to  the  insurance  office,  but  is  a  question  of  fact 
depending  upon  a  consideration  of  all  the  circumstances- 
attending  the  possession,  as  is  exemplified  in  the  following 
case.  In  an  action  of  trover  bv  assignees  for  a  policy  di 
insurance,  it  appeared  on  the  tnal,  tlmt  in  1836  tne  policy 
had  been  deposited  bv  the  bankrupt  with  the  defendants, 
as  a  security  for  a  deot;  that  in  March,  1837,  A.  became 
embarrassea,  and  a  meeting  of  his  creditors  was  called, 
when  a  list  of  his  debts  was  read  aloud  and  handed  round 
the  room,  which  list  contained  a  statement  that  the  policy  in 
question  was  deposited  with  the  defendants  as  a  security  for 
qOOOL,  irom  which  sum,  1200Z.  (the  estimated  value  ot  the 
policy)  was  deducted,  leaving  the  defendants  creditors  for 
the  balance  of  1800/. ;  that  on  the  16th  July,  1837,  (the  fiat 
being  issued  on  the  27  th)  an  agent  of  the  defendants  called 
at  the  insurance  office,  and  asked  if  the  premium  on  the 
policy  had  been  paid,  at  the  same  time  stating  that  the  policy 
nad  been  deposited  with  the  defendants ;  that  the  insurance 
office  kept  a  book,  for  the  purpose  of  entering  written  notices 
of  assignments  and  deposits  of  policies,  which  book  con- 
tained no  such  entry  witn  respect  to  the  policy  in  question ; 
and  that  the  insurance  office  paid  no  regard  to  a  verbal 
notice.  The  judge  directed  the  jury,  that  the  defendants^ 
had  not  got  rid  of  the  apparent  ownership  of  the  bankrupt 
by  what  passed  at  the  meeting  of  the  creditors,  and  by  the 
conversation  at  the  office,  such  conversation  not  being 
followed  up  by  a  notice  in  writing;  and  the  court  of  Com- 
mon Pleas,  upon  a  motion  for  a  new  trial,  held  that  such 
direction  was  wronff;  it  being  a  question  for  the  jury, 
whether,  under  all  tue  circumstances,  the  bankrupt  was  the 
reputed  owner  of  the  policy  at  the  time  of  his  bankruptcy.^ 
In  another  case,  also,  it  was  held  that  the  assignees  cannot 

^  Ex  parte  Stevens,  4  D.  &  C.  &  D.  131.    But  see  ex  p&rte  Ark* 

117.  Wright,  3  M,  D.  &  D.  129. 

>  Duncan  ▼.  Chamberknfne,   11  ^  Edwardt  v.  Scott,  I  Man.  &  G. 

Sim.  123.    Ex  pute  Rm,  2  M.  D.  962.    2  Scott,  N.  R.  266. 
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recover  in  trover  a  policy  of  assurance  deposited  by  the 
bankrupt  before  his  bankruptcy  as  a  security  for  money 
advanced ;  on  the  ground  that  it  could  not  be  considered  in 
ike  order  and  disposition  of  the  banknqit^  with  the  consent 
o£  the  true  owner.^ 

In  conformity  with  these  decisions  at  law^  it  has  also 
been  held  in  bankruptcy,  that  the  want  of  notice  to  the 
i|isurance  office  is  not  conclusive  evidence  of  the  policy 
being  in  the  reputed  ownership  of  the  bankrupt,  and  that 
9ome  positive  evidence  of  such  reputed  ownership  is  neoessaiy 
to  bring  the  case  within  the  72nd  section.^ 
-  If,  however,  the  transferee  of  a  policy  or  shares  in  an 
insurance  company  give  due  notice  to  the  company  of  the 
transfer,  it  is  not  because  the  original  shareholder  continues 
to  act  as  a  director,  or  because  the  rules  of  the  company 
have  not  been  observed  in  r^ard  to  the  mode  of  transfer, 
t^at  the  shares  are  to  be  consioered  as  remaining  in  his  order 
and  disposition.^ 

Where  the  bankrupt  assigned  to  S.,  by  way  of  security 
for  advances,  certain  stock  standing  in  the  names  of  three 
trustees;  and  S.  in  the  course  of  a  conversation  with  one  of 
ihe  trustees,  and  without  any  view  of  ^ving  validity  to  the 
security  he  held,  told  him  that  he  hela  the  assignment  as  a 
security  for  his  advances;  it  was  held  that  this  statement 
Qdthough  not  made  to  the  acting  trustee)  sufficed  to  prevent 
the  stock  firom  being  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  his  bankruptcy.^ 

And  if  a  mortgagee  be  himself  the  trustee,  to  whom  notice 
is  requisite,  the  transaction  itself  is  notice  enough  to  prevent 
reputed  ownership.^ 

Where  a  banlorupt  deposited  with  a  creditor,  by  way  of 
equitable  mortgage,  an  assignment  which  had  been  made  to 
the  bankrupt  of  a  reversionary  interest  under  a  will,  it  was 
held  that  although  no  notice  of  the  assignment  was  given 
to  the  executors  either  bv  the  bankrupt  or  by  the  crecUtors, 
the  property  was  not  within  the  order  and  disposition  of  the 
bankrupt  as  reputed  owner.^ 

Where  the  oankrupt  (upon  borrowing  a  sum  of  moncnr) 
drew  an  order,  in  fovour  of  the  lender,  for  payment  of  tne 

1  Oibion  v.  Overbury,  7  Mee.  &  'Ex  parte  Jtfajfcmum,  4  D.  &  C. 
W.  555.  751. 

2  Ex  parte  Cooper,  2  M.  D.  &  ^  Smith  v.  SnUih,  4  tyrr.  52." 
O.  1.  Ex  parte  Heathcoate,  Id.  711.  2  Cr.  &  M.  231. 

Ex  parte  Rate,  Id.  131.  Ex  parte  ^  Ex  parte  Smart,  2  M.  &  A.  60. 
Boley,  Id.  505.  «  Ex  parte  Newton,  4  D.  &  C. 

13a. 
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money  out  of  a  particular  fund  due  and  to  become  due  to 
bim^  and  the  order  was  deposited  by  the  payee  with  the 
person  on  whom  it  was  drawn;  it  was  hela,  in  this  case, 
that  the  money  did  not  pass  to  the  assignees,  but  was  to 
be  appropriated  to  the  payment  of  the  order.  ^ 

But  the  possession  of  a  carrier,  by  whom  the  bankrupt 
sends  money  or  goods  to  a  creditor,  does  not  alter  the  pro- 
perty, the  possession  of  the  carrier  being  in  this  respect 
the  possession  of  the  bankrupt.  Therefore,  where  the  bank«< 
rupt  shortly  before  his  bankruptcy  drew  a  bill,  and,  after, 
procuring  it  to  be  discounted,  gave  a  creditor  an  order  to 
receiye  the  amount,  which  he  directed  A.  (who  diB(X)unted 
the  bill)  to  transmit  to  the  creditor ;  and  whilst  the  money 
was  in  the  hands  of  the  carrier,  the  bankrupt  committed  the 
act  of  bankruptcy ;  the  creditor,  who  afterwards  received  the 
money,  was  held  liable  to  refund  it  to  the  assignees.^ 

An  accommodation  acceptancey  in  the  hands  of  the  drawer 
at  the  time  of  his  bankruptcy,  does  not  pass  to  his  assi^eesf 
and  may,  therefore,  be  indorsed  by  him  aftier  he  had  com- 
mitted the  act  of  bankruptcy.^ 

Possession  of  bankrupt  under  a  second  Jlat]  Where  a 
bankrupt  bought  his  own  stock-in-trade  of  his  assignees, 
and  sureties  joined  in  a  security  to  them  for  the  considera- 
tion, and  the  bankrupt  continued  to  trade  for  four  years 
afiberwards,  and  then  died,  without  haying  obtained  his 
certiiicate,  having  contracted  fresh  debts  subsequent  to  his 
bankrupty,-r-Lord  Camden  held  that  the  subsequent  cre- 
ditors were  to  be  preferred  to  the  creditors  under  the  com- 
mission.'* But  Lord  Eldon,  in  observing  upon  this  case, 
said,  that  it  had  never  been  considered  of  very  high  autho- 
rity ;  for  that,  unless  the  bankrupt  had  purcluised  the  stock 
with  the  money  of  a  third  person,  it  was  purchased  with 
that  which  was  the  property  of  the  assignees,  and  in  that 
case  the  sale  would  have  been  without  consideration.^  And 
where  a  bankrupt  (who  had  obtained  his  certificate)  was 
employed  by  the  assignees  as  their  agent,  in  getting  in  the 
debts,  and  was  permitted  by  them  to  remain  in  possession  of 
his  furniture,  household  goods,  and  plate,  and  to  continue  to 
inhabit  his  house  for  nearly  five  years,  in  order  the  better 
to  assist  the  assignees  in  settling  his  affairs,  during  which 


1  Row  V.  Dawtan,  I  Ves.  331.  46.     fVUii$  v.  Freeman,   12  East, 

^  Harvey   v.  JJddiard,   I    Star.  656. 

123.  *  TroughUm  v.  Gitley,  Amb.  630. 

3  WaUace  y.  Hardacre,  1  Camp.  *  Ex  parte  Martin,  15  Ves.  116. 
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time  he  engay^ed  in  trade  on  his  own  account;  but  in  all  the 
statements  of  his  estate  and  effects,  which  were  laid  before 
his  creditors  at  different  periods,  the  furniture,  &c.  (which 
had  been  inrentoried  and  valued  immediately  after  the  com- 
mission issued)  was  included;  a  second  commission  having' 
issued  a^nst  him,  the  question  was,  whether  his  possession 
under  these  circumstances  was  not  such  as  entitled  the 
assi^ees  under  the  second  commission  to  the  goods,  as  being- 
in  his  order  and  disposition  as  reputed  owner;  and  the 
court  of  King's  Bench  held  that  it  was  not.' 

But  where  a  bankrupt  had,  between  the  time  of  obtaining 
his  certificate  under  a  second  commission  and  the  issuing 
of  a  subsequent  fiat,  carried  on  business  to  a  considerable 
extent,  and  was  possessed  of  property  which  might  at  any 
time  have  been  made  available  in  satis&ction  of  the  debts 
proved  under  the  second  commission;  it  was  held  that  such 
after-acquired  property  was  in  his  possession  as  reputed 
owner,  and  was  such  as  a  third  fiat  might  operate  upon 
by  virtue  of  the  72nd  section  of  the  6  Geo.  4,  c.  16,*  and 
that  the  assi^ees  under  the  third  fiat  could  not  be  called 
upon  to  dehver  up  the  assets  collected  by  them  to  the 
assignees  under  the  second  commission,^  the  former  having 
on  principles  of  equity  the  preferable  claim  to  the  property 
thus  suheequently  acquired.  And  it* has  been  held,  also, 
that  such  principles  of  eqiuty  apply  as  well  to  real  as  to 
personal  estate,  notwithstanding  the  72nd  section  only 
applies  to  personal  estate.^ 

Where  an  uncertificated  bankrupt  hired  a  shop,  and 
carried  on  business  there  for  some  time,  living  with  his  son, 
and  goods  were  suppUed  in  the  name,  and  on  the  credit,  of 
the  son, — although,  in  one  or  two  instances,  the  father  had 
guaranteed  the  payment, — it  was  held  that  the  goods  under 
uiese  circumstances  did  not  belong  to  the  assignees.^  And 
wherever  goods,  with  the  consent  of  the  true  owner,  come 
to  the  possession  of  the  bankrupt  after  he  becomes  banhrupt, 
they  do  not  vest  in  the  assignees  imder  the  above  provision 
as  to  reputed  ownership ;  and  a  person  "  becomes  a  bank- 
rupt" on  committing  the  act  ofhankmptcyj  which  is  followed 
up  by  a  commission.^ 

»  Walker  y.  Bumell,  Doug.  317.  *  Ex  parte  Butler,  2  M.  D.  k  D. 

»  Butler  V.  Hobton,  5  Scott,  824.  731. 
4  Bing.  N.  C.  290.    B^amin  v.        *  Davit  v.  Living,  1  Holt,  275 : 

Belcher,  11  Ad.  &  £.  250.  vnAwtStcfffordy.  Clark,  1  Cut.  24. 

>  Ex  parte  Mtngmickel,  2  M.  D.         *  Lyon  v.  fVeUUm,  2  Bing.  334. 
&  D.  471. 
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Property  for  a  specific  purpose.]  So,  in  every  case,  the 
bare  possession  of  goods  entrusted  to  the  bankrupt  for  a 
specific  purposCy  without  any  power  given  him  to  dispose  of 
them,  is  not  sufficient  to  make  it  a  case  of  reputed  owner- 
ship,— ^unless,  indeed,  the  owner  has  been  ffuilty  of  lacheSj  in 
permitting  them  to  remain  so  long  ia  the  oanlmipt's  posses- 
sion, or  under  such  circumstances  as  to  give  him  a  reputed 
ownership,  and  thus  enable  him  to  gam  a  false  credit.^ 
Therefore,  a  carpenter  who  receives  timber  to  convert  into  a 
waggon,  or  a  tailor  to  whom  cloth  is  dehvered  to  be  worked 
up  into  clothes,  have  neither  of  them  such  a  possession  of 
the  timber  or  the  cloth  as  will  constitute  him  a  reputed 
owner  of  it  within  the  meaning  of  the  statute.^  And  even 
if  money  be  left  with  a  bankrupt,  for  a  particular  purpose, 
provided  it  be  kept  apart  from  his  general  property,  that 
also  cannot  be  claimed  by  his  assignees ;  as  in  the  case  of  an 
overseer  of  tlie  poor,  who  kept  the  money  received  by  him  in 
that  capacity  distinct  from  his  other  elPects.^  And  where  a 
friend  agreed  to  lend  a  bankrupt  200/.,  to  be  appUed  to  a 
n}ecific  purpose^  and  placed  in  his  hands  a  check  on  his 
bankers  for  that  amount,  and  the  bankruptcy  took  place 
before  the  check  was  paid, — ^it  was  held,  that  the  assignees 
had  no  right  to  the  check.^  So,  where  a  merchant  bought 
and  shipped  timber  in  his  own  name  to  one  of  the  King's 
yards,  wnere  it  was  delivered  for  the  use  of  the  bankrupt  (a 
carpenter),  who  had  contracted  to  perform  some  works  tnere, 
ana  who  was  secretly  an  agent  of  the  merchant;  it  was 
held,  that,  as  the  timoer  was  delivered  only  for  the  purposes 
of  the  contract,  and  as  there  was  no  sale  of  it  to  the  bankrupt, 
me  T&sA. property  was  in  the  merchant;  and  that,  as  there 
was  no  nraud  in  the  transaction,  the  bankrupt's  assignees  were 
not  entitled  to  it;  for  though  the  bankrupt  iiad  the  apparent^ 
he  had  not  the  absolute  disposition  of  it.^ 

So  where  the  bankrupt,  having  a  contract  with  the 
Ordnance  board  for  the  delivery  of  a  certain  quantity  of 
candles,  and,  being  unable  to  complete  the  contract,  applied 
to  the  petitioner  to  assist  him  by  delivering  a  part  oi  the 
quantity  contracted  for,  which  the  petitioner  agreed  to  do, 
provided  the  candles  were  delivered  in  the  party's  own  name; 
and  the  bankrupt  accordingly  made  out  a  bill  of  parcels  in 
the  petitioner's  name,  and  sent  his  own  waggons  for  the 
purpose  of  delivering  the  candles  at  the  Ordnance  dep6t;  and 

»  Wea  y.  Skip,  I  VeSi.  243.  *  Moore  v.  Barthrop,  I  B.  &  C.  6. 

3  Per  AflhuTSt  J.,  3  T.  R.  323.  *  CoUnu  v.  Forbet,  3  T.  R.  316  ; 

>  Rex  Y.  Kggmion,  1  T.  R.  370.       but  see  7  T.  R.  237,  per  Lawrence>  J» 
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the  official  assignee,  after  the  hankniptcj,  reoeiYed  from  the 
Ordnance  board  the  price  of  the  candles  which  had  been  fur- 
nished by  the  petitioner ;  it  was  held  that  he  was  bound  to 
refund  it  to  the  petitioner.^ 

But  where  A.  was  in  the  habit  of  sending  skins  to  B/s 
tan-yard  to  be  dressed,  with  an  account  as  of  a  sale  of  each 
parcel  of  skins  to  B.,  who  rendered  an  account  of  the  dressed 
leather  as  sold  by  him  to  A., — ^which  mode  of  dealing  was 
only  practised  by  B.  with  A.,  nor  was  he  in  the  habit  of 
dressing  skins  for  other  persons; — ^it  was  held  that  a  quantity 
of  these  skins,  which  were  mixed  with  B.'s  general  stock  at 
the  time  of  his  bankruptcy,  passed  to  his  assignees,  on  the 
principle  of  reputed  ownership.^ 

CJiatteh  let  to  hire.']  Where  utensils  or  chattels  are  let  to 
a  man  for  the  purpose  of  carrying  on  his  trade,  and  the 
transaction  is  bond  jidej  without  any  evidence  of  reputed 
ownership,  then  they  cannot  be  claimed  by  the  assignees. 
Therefore,  where  an  inn-keeper  ordered  a  post-chaise  of  his 
coachmaker,  who  lent  him  an  old  chaise  till  the  new  chaise 
was  ready,  and  his  name  was  not  painted  on  the  old  chaise^ 
it  was  held  that  it  did  not  pass  to  his  assignees.^  So,  where 
a  horse-contractor  let  out  a  cart-horse  on  hire  to  the  bank- 
runts,  who  had  it  in  their  possession  a  twelvemonth ;  it  was 
held  not  to  pass  to  their  assignees.^ 

And  the  like  in  the  case  of  an  upholsterer  letting  out 
furniture  to  an  hotel-keeper,  where  it  is  the  custom  for  hotel-* 
keepers  to  hire  a  portion  of  their  furniture  \  but  in  this  cas^ 
the  question  for  tne  jmy  will  be,  whether  the  custom  is  so 
general  as  to  raise  a  faur  doubt  and  suspicion  in  the  minds 
of  persons  trusting  him,  that  the  iiimiture,  though  in  the 
possession,  was  not  actually  the  property  of  the  bankrupt.^ 


3.  Possession  as  Factor ^^  Broker,  or  Banker. 

Factor,]  The  possession  of  goods  by  the  bankrupt  as 
factory  though  he  has  the  power  of  immediately  selling  or 
pledging  ^  them,  and  taking  the  money,  is  (for  the  benefit 

>  Ex  parte  Carhm,  4  D.  &  C.  120.         *  MulieU  v.  Oreen,  8  Car.  &  P. 

2  Ex  parte  Batten,  3  D.  &  C.     382. 

328.  •  And  see  post,  "  Uen." 

3  Newport  ▼.  HoUtngi,  3  C.  &  P.  ^  see  6  6.  4,  c.  94,  and  5  &  6 
223.  Vict.  c.  39. 

*  Ex  parte  Wiggins,  2  D.  &  C. 
269. 
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of  trade)  held  not  such  a  possession  as  will  constitute  a  case 
of  reputed  ownership ;  for  his  possession  of  the  property  is 
only  under  a  bare  authority  to  sell  it  for  the  principal,  and 
to  account  to  him  for  the  proceeds.  A  factor,  indeed,  stands 
in  the  situation  of  a  trustee  with  his  principal ;  and  what* 
ever  property  he  has  in  his  possession  in  that  character  at 
the  tune  of  his  bankruptcy,  and  which  can  be  distinguished 
from  his  own,  belongs  to  xm  principal,  and  does  not  pass  by 
the  assignment.^  And  even  if  the  goods  be  sold  and  reduced  ' 
into  money,  provided  the  money  be  in  separate  bags,  or  in 
other  respects  distinguishable  from  the  rest  of  the  factor^s 
property, — as  in  the  case  of  the  overseer  before  mentioned,^ 
— tile  principal,  and  not  the  assignees,  will  be  entitled  to 
it ;  ^  for  the  dictum,  that  money  has  no  ear-mark,  must  be 
understood  to  apply  only  in  a  case  of  an  undivided  ^nA  undis* 
tinguished  mass  of  current  money  .^  So,  if  the  factor  receives 
notes  or  bills,  instead  of  money,  or  buys  other  goods  with 
the  proceeds,  the  principal  will  be  equally  entiued  to  the 
bills,  or  the  goods  so  bought ;  ^  for  the  product  of,  or  sub- 
stitute for,  the  original  tning  still  follows  the  nature  of  the 
thin^  itself,  as  long  as  it  can  be  ascertained  to  be  the  very 
proouct,  or  substitute^  and  the  right  of  the  principal  to 
reclain^  it  only  ceases  when  the  means  of  ascertainment  faiL 
Thus  where  a  factor,  having  money  of  his  principal  in  his 
hands,  bought  South  Sea  stock  for  him,  and  took  the  stock 
in  his  own  name,  but  entered  it  in  his  account-book,  as 
bought  for  his  principal,  and  afterwards  became  bankrupt; 
it  was  determined,  that  the  stock  was  not  liable  to  the 
bankruptcy.* 

In  like  manner,  where  a  factor  was  employed  to  seU,  as 
well  as  to  buy  wines  on  commission,  which  were  bought  and 
sold  in  his  own  name,  and  part  of  the  wines  were  in  the 
dock  warehouses  standing  in  nis  name^  and  part  formed  one 
indiscriminate  stock  in  his  own  cellar ;   it  was  held  that  the 


*  Bwrdett  y.  fVUlett,  2  Vera.  638.  HoUmgworth,  5  T.  R.  215.     1  T.  R. 

VApottrt   V.    U    Plautrier,    cit.  370.    Paul  y.  Bird,  2  Atk.  621. 

1  P.  Wint.  318.  Mace  v.  Cadell,  <  3  M.  &  S.  575,  per  Lord  Ellen- 
Cowp.    233.     Ez    parte    Dumoi,  borough. 

2  Ves.  586.  1  Atk.  232.  Godfrey  ^  Ex  pute  Sai^en,  5  Ves.  169. 
V.  Purzo,  3  P.  Wms.  185.  Boddiif  WhUcomb  v.  JaetA,  1  Sdk.  160. 
▼.  BsdaUe,  1  Carr.  62.  Garrat  v.  Scott  y,  Surman,  VflUes,  400.  lAtk. 
CttUum,  B.  N.  P.  42 ;  and  see  6  G.  4,  234. 

c.  94,  s.  5.  ^  Ez  parte  Ckiom,  3  P.  Wms. 

2  Ante,  426.  186. 
'  Per   Lord   Kenyon,    Tooke  v. 
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assignees  would  be  compelled  to  deliyer  up  the  wines  to  the 
parfy  who  employed  the  bankrupt  as  such  factor.' 

So,  where  a  foreign  merchant  remitted  bills  to  his  &ctor 
in  London,  with  directions  to  sell  them,  and  advised  him  of 
his  intention  to  draw  for  the  proceeds,  and  the  factor  sold 
the  bills,  but  before  the  receipt  of  the  purchase  money  be- 
came bankrupt,  and  dishonoured  the  merchant's  drafts  for 
the  amount;  it  was  held  that  the  merchant,  and  not  the 
fector's  assignees,  was  entitled  to  the  proceeds,  notice  that 
if  the  bills  had  been  indorsed  bodi  by  the  merchant  and  the 
factor,  and  were  sold  by  the  &ctor  in  his  own  name.^ 

Where  the  bankrupt  had  been  employed  as  a  broker  by 
the  petitioners  to  sell  a  parcel  of  goods,  and  secretly  agreed 
with  the  buyer  to  share  the  profit  or  loss  of  the  transaction 
in  lieu  of  brokerage,  and  part  of  the  goods  remained  in  the 
bankrupt's  hands  at  the  time  of  his  bankruptcy ;  it  was  held 
that  tne  transaction  was  fraudulent  as  against  the  peti- 
tioners, and  the  sale  void,  and  that  the  assignees  were  bound 
to  deliver  up  to  the  petitioners  the  remaining  portion  of  the 
goods.* 

The  same  rule  prevails  as  to  the  right  of  a  principal  to 
reclaim  substituted  property  from  a  Jwstor  or  broker,  not- 
withstanding such  substituted  property  has  been  acquired  in 
fravdj  and  not  in  pursuance  of  his  trust ;  for  an  abuse  of 
trust  confers  no  greater  rights  on  the  party,  nor  on  his  as- 
signees, who  claim  in  privity  with  him.  Therefore,  where  a 
draft  for  money  was  entrusted  to  a  hroher  to  buy  exchequer 
bills  for  his  principal,  and  the  broker  received  the  money, 
and  misapplied  it,  oy  purchasing  American  stock  and  bullion, 
intending  to  abscond  with  it  and  go  to  America ;  and  he 
did  accordingly  abscond,  but  was  taken  before  he  quitted 
England,  and  thereupon  surrendered  to  the  principal  the 
securities  for  the  stock  and  the  bullion ;  the  principal  was, 
in  this  case,  held  to  be  entitled  to  such  securities  and  bullion, 
as  against  the  assignees  of  the  broker,  who  became  bankrupt 
on  the  very  day  on  which  he  so  received  and  misapplied  tne 
money .'^  And  Lord  EUenborough  in  his  judgment  in  this 
case  said,  that  if  the  property,  in  its  original  stete  and  fonn, 
was  covered  with  a  trust  in  favour  of  the  principal,  no  change 
of  that  state  and  form  can  divest  it  of  such  trust,  or  give 
the  f}Eu;tor,  or  those  who  represent  him  in  right,  any  claim  of 

^  Ex  parte  Moldant,  3  D.  &  C.        >  Ex  parte  Huth,  4  Dea.  294. 
351.  *  Taylffr  ▼.  Plumer,  3  M.  ft  S. 

>  Ez  parte  PauU,  3  Dea.  169.  562. 
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ffreater  validity  in  respect  to  it;  than  they  respectively  had 
before  such  change.^ 

The  rights  of  me  principal  will  ndt  in  any  case  be  altered, 
although  the  factor  acts  under  a  dd  credere  commission ;  for 
this  does  not  deprive  the  principal  of  his  remedy  a^nst  the 
buyer,  if  there  be  no  payment  to  the  factor ;  ^  but  if  a  factor 
conceal  the  name  of  ms  principal,  and  sell  in  his  own  name, 
the  buyer  has  a  right  then  to  consider  him  as  the  principal, 
and  will  be  entitl^,  in  an  action  by  the  real  owner  for  the 
price,  to  set  off  a  debt  due  from  the  factor.^  . 

If  the  goods  have  been  sold^by  the  factor,  and  are  not 
paid  for  at  the  time  of  his  bankruptcy,  the  principal  should 
give  notice  to  the  purchaser^  not  to  pay  the  factor,  or  his 
assignees ;  and  if  the  purchaser  will  do  so  in  spite  of  such 
notice,  he  will  then  be  liable  to  repay  the  money  to  the 
principal;^  or,  if  the  assignees  receive  the  money,  the 
principal  will  be  entitled  to  recover  the  amount  from  tliem.^ 

Banker. — Short  hill$,'\  Upon  the  same  principle  as  that 
of  the  right  to  reclaim  gpoos  £rom  a  factor,  is  rounded  the 
right  of  a  customer  to  re-jjbssess  himself  of  what  are  called 
short  biUs ;  that  is,  bills  not  due,  in  the  hands  of  his  banker. 
For  if  such  biUs,  or  notes,  are  sent  to  a  banker,  or  indeed  to 
any  other  agent,  to  be  specificaUy  applied,  and  he  becomes 
bankrupt,  without  having  parted  with  them,  they  do  not 
pass  to  the  assignees/  But,  if  lihe  bills  are  indorsed  by  the 
person  who  deposits  them  with  the  banker,  and  the  latter 
disposes  of  them  before  his  bankruptcy,  though  even  con- 
trary to  good  faith, — ^in  that  case,  they  cannot  be  recovered 
by  the  customer,^  but  the  proceeds  of  the  bills  can  still  be 
recovered  from  the  banker^s  assignees.^ 

1  3  M.  &  S.  574.  586.    Ez  parte  Bmery,  2  Ves.  674. 

2  Scrimskire  v.  Alderion,  2  Str.     Tooke  v.  HoUingtvorth,  5  T.  R.  215. 
U82.  2  H.  B.  501.     Parke  v.  Eliason^ 

»  George  ▼.  Clagett,  7  T.  R.  359.  1   East,    544.      Ex  parte    Sayert, 

Rabofie  v.  WUUams,  cit.  ib.  360.  5  Ves.  169.    Zincky.  Walker,  2  B\, 

Bayley  y,  Morley,  ib\d.    Siracey  y,  1154.    Ex  parte  MoiUtjon,  1  C.  B. 

Deey,  ibid.  361;  and  see  6  G.  4,  L.  384.   HauaUy.Smithers,  12  YeB. 

c.  94,  8.  6.  119.     Ex  parte  Smith,  Buck,  355. 

^  See  6  GeOr  4,  c.  94,  s.  6.  Ex  parte  Aiken,  2  Mad.  192.    Ex 

^  Scrimskire  v.  Aldertcn,  supra,  parte  Cor/«re2/,  3  Dea.  12.  Jombardy, 

Escot  V.  MUtoard,  1  C.  B.  L.  378.  fVooUett,  2  Myl.  &  C.  389. 
7  T.  R.  361,  note  (b.)  ^  Collins  v.  Martin,   1  B.  &  P. 

^  B.  N.  P.  42.    Scott  y.  Surmant  648.     Bolton  v.  PuUer,  ibid.  539. 

supra.    Ex  parte  Murray,  C.  B.  L.  Ex  parte  Pease,  1  Rose,  238. 
379.  ^  Ex  parte  Edwards,  2  M.  D.  &  D. 

7  Ex  parte  Dumas,  1  Atk.  233.  625. 
Ex  parte  OurseU,  Amb.  297.  2  Yes. 
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Thus,  where  short  bills  had  been  deposited  with  cpimtrjr 
bankers,  who  indorsed  them  to  their  agents  in  London,  and 
the  agents  had  a  lien  on  them  for  adrances  to  the  country 
bankers;  it  was  held,  on  the  bankruptcy  of  the  oountiy 
bankers,  that  the  proceeds  of  the  bills,  aner  sati^jring  tlie 
hen  of  the  London  bankers,  ought  to  be  distributed  rateably 
among  those  persons  who  had  deposited  short  bills  with  the 
bankrupts.^ 

The  nature  of  the  interest,  however,  which  the  assignees 
of  a  banker  possess  in  bills  and  notes  remaining  in  his 
hands  at  the  tune  of  his  bankruptcy,  depends  on  the  circum- 
stances, under  which  the  bills  or  notes  luiye  been  remitted  or 
K'd  in  by  his  customer,  as  well  as  upon  the  state  of  accounts 
ween  the  customer  and  the  banker  at  the  time  of  t^e 
bankruptcy.  If  the  bills  have  been  discounted  with  the 
banker,  the  property  is  then  changed,  and  they  pass  to  his 
assignees  witn  tne  rest  of  the  effects ;  or,  if  he  has  advanced 
money  upon  them,  or  accepted  other  bills  for  the  accommo- 
dation of  the  customer,  the  assi^ees  will  not  only  have  a 
lien  upon  all  the  negotiable  securities  in  the  bankers  hands, 
to  the  amount  of  such  advances  or  acceptances,  but  may  also 
put  the  same  in  suit.  And  even  where,  taking  into  account 
the  bills  on  both  sides,  the  customer  has  a  balance  in  his 
&vour,  but  not  equal  to  the  amount  of  any  one  of  the  bills, — 
this  surplus.cannot  be  appropriated  to  any  one  bill,  in  reduc- 
tion of  the  claim  of  the  assignees  suing  any  of  the  parties  to 
suchbiU.^  Where  the  transaction  with  a  banker  amounts  to 
an  exchange  of  acceptances,  his  assignees  are  in  that  case 
entitled  to  the  bills  so  taken  by  him  in  exchange ;  as  where 
a  person,  with  whom  a  countiy  banker  has  no  previous  deal- 
ings, applies  to  him  for  a  bill  on  London,  in  return  for  bills 
of  exchange  of  the  scnne  amount ;  in  which  case,  though  the 
•trill  given  by  the  banker  be  dishonoured,  yet  the  trills  given 
in  exchange  will  pass  to  his  assignees.* 

But  where  a  customer  agreed  to  pay  into  a  bank  (consist- 
ing of  four  partners)  bills  of  exchange  indorsed,  and  to  take 
in  return  their  promissory  notes;  and  three  of  the  four 
partners  became  oankrupt  before  the  bills  were  paid  in,  or 
their  notes  taken,  and  after  this  was  done,  then  the  fourth 
became  bankrupt ;  it  was  held  in  this  case,  that  the  assig- 
nees were  not  entitled  to  retain  the  bills  so  paid  in;  the 

1  Ex  pufee  Piroggati.  3  M.  D.  &  >  HtniAtaMr  t.  Fnmd,  2  B.ft  A. 
B.  322.  327. 

*  BoUand  v.  Bygrave,  1  Ryan  9t 
M.  271. 
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oonsideratioa  having  failed  upon  wliich  alone  thej  were 
parted  with.^ 

Where  a  custom  of  exchanging  acceptances  existed  be- 
tween the  bankrupt  and  other  houses,  through  the  agency  of 
B.,  and  notes  were  sent  by  the  petitioner  to  B.  for  this  pur- 
pose, but  were  never  exchanged,  naving  been  stolen  from  B., 
and  never  having  formed  an  item  in  any  settlement  of  ac- 
counts between  fi.  and  the  assignees ;  it  was  held  that  the 
petitioner  could  not  recover  the  value  of  the  notes  from  the 
assignees.^  But  where  the  bankrupt  and  the  petitioners 
mutually  exchanged  their  notes  at  stated  times,  and  the 
bankrupt's  agent  having  notes  of  the  petitioners  in  his  hands, 
the  assignees  allowed  the  agent  to  retain  these  notes  in  ac- 
count with  them,  he  having  claims  against  the  bankrupt ;  it 
was  held  that  the  petitioners  could  recover  the  value  ot  these 
notes  against  the  assiraees.^ 

When  bills  are  paid  in  ^neraUy,  to  be  received  when  due, 
and  then  to  be  placed  to  the  account  of  the  customer,  they 
must  be  given  up  by  the  assignees, — ^provided  the  cash  ac- 
count is  in  favour  ot  the  customer,  and  the  banker's  estate  is 
not  chargeable  with  any  outstanding  engagements  on  the 
customer  s  behalf.  For  it  is  perfectly  clear,  as  a  general 
rule,  that  if  a  customer  pays  bills  into  his  banker's,  although 
it  gives  him  a  right  to  expect  that  his  drafts  will  be  honoured 
to  the  amount  of  the  bills  paid  in,  yet  the  property  in  the 
bills  is  not  altered — they  still  remaining  the  property  of  the 
customer — although  the  banker  may  have  a  lien  to  the 
extent  of  his  advances.  In  order  to  chanae  the  property,  it 
must  be  shown  that  the  banker  bought  the  bills,  or  discounted 
them,  which  amounts  to  the  same  thing.^  And,  though 
bankers  may  have  authority  £rom  their  customer  to  discount 
bills  remitted  by  him,  to  a  certain  amount^  or  for  certain 
puiposes, — yet  this  will  not  give  them  an  absolute  authority 
to  discount  all  bills,  which  may  be  paid  in  by  the  customer. 
Nor,  indeed,  will  it  make  any  material  difference,  that  the 
special  authority  to  discount  is  for  an  uncertain  amount,  and 
one  which  cannot  well  be  ascertained  at  the  time  it  is  given ; 
as,  where  the  object  is  to  provide  a  fund  to  honor  the  drafts 
or  bills  of  the  customer,  or  to  reduce  the  cash  balance,  when 
the  bankers  should  be  in  advance.^ 


'  £z  parte  M*Qae,  2  Rote,  376.  <  Per  Holroyd,  J.,  Thompmm  v. 

3  Ex  pwte  Watmn,  1  M.  ft  A.  GUei,  2  B.  &  C.  431. 

685.  *  £x    parte     Wah^Md     Bank, 

*  Ex  parte  Bank  ^  Scoiland,  I  Rose,  243.   Ex  parte  UedtBmnk, 

1  M.  ft  A.  644.    4  D.  ft  C.  32.  ibid.  254. 
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Soy  where  by  the  terms  of  an  agreement  between  F.  and  Co., 
and  their  banKers  S.  and  Co.^  the  permifision  to  discount  in- 
dorsed bills  of  exchange  was  limited  to  an  amount  necessary 
to  meet  such  acceptances  of  F.  and  Co.,  as  were  in  the  course 
of  immediate  payment  at  the  house  of  S.  and  Co. ;  and,  in 
order  to  cover  certain  acceptances  becoming  due^  F.  and  Co. 
remitted  to  S.  and  Co.  an  indorsed  bill  of  exchange,  but 
their  acceptances  were  dishonored  by  S.  and  Co.,  who  soon 
afterwards  stopped  payment,  and  then  procured  the  bill  to 
be  accepted,  and  made  an  entry  in  their  books  of  their  having 
discounted  it;  it  was  held,  on  the  bankruptcy  of  8.  and  Co., 
that  they  had  no  right  to  discount  the  bill  without  executing 
the  trust,  and  that  their  assignees  were  bound  to  deUver  up 
the  bill  to  F.  and  Co.^ 

Bills  not  due,  which  are  entered  short  in  the  banker's 
books,  are  always  considered  to  be  the  property  of  the  cus- 
tomer, and  must  be  specifically  returned  to  him,  if  the  cash 
account  is  in  his  &vour.  Ana  the  same  has  been  held,  also, 
with  regard  to  a  bank  post  bill,  which  the  customer  sends  to 
his  bankers,  with  a  letter  desiring  them  to  place  it  to  his 
credit,  and  to  send  him  a  receipt.^  But,  if  bills  are  paid  in 
by  the  customer  as  cash,  or  are  entered  as  cashy  with  his 
ImoiWledge  or  consent,  deducting  the  discount, — and  he 
thereupon  draws,  or  is  entitled  to  curaw  upon  the  bankers,  as 
having  that  credit  in  cash, — ^it  has  been  decided  by  Lord 
Eldon,  that  the  customer  will  be  precluded  from  recurring  to 
the  bilU  specifically :  and  that  such  knowledge  or  concur- 
rence, on  the  part  ot  the  customer,  may  be  inferred  firom  the 
usual  mode  of  dealing  between  the  parties,'  which  mode  of 
dealing  may  be  also  such,  as  to  warrant  the  inference  that 
the  parties  mutually  considered  and  treated  such  bills  as 
4!ash^  But,  notwitnstanding  the  customer  has  permission 
to  draw  on  the  bankers  to  the  amount  of  the  hilts  paid  in, 
yet,  if  they  are  entered  as  MUs  in  the  bankers'  books,— and 
the  cash  balance,  independently  of  the  bills,  is  in  fiivour  of  the 
customer  at  the  time  of  the  bankruptcy, — ^the  customer  has, 
in  that  case,  a  ri^ht  to  have  all  the  oills  remaining  in  specie 
delivered  up  to  him  by  the  assignees.  And  this,  too,  not- 
withstanding such  bills  were  indorsed  by  the  customer,  un« 
less  it  can  be  shown  to  have  been  his  intention  to  make  an 


'  Ex  parte  Frere,  Mont.  &  M.  153.     £z  parte  Pea$e,  ibid.  233. 

263.  19  Vet.  25.    Ex  parte  SoUen,  ibid. 

*  £z  parte  Atkint,  3  M.  D.  &  D.  155.     18  Ves.  229. 

103.  «  Ex  parte  Thomfoim,  Mont.  &  M. 

*  Ex  parte  Sargeant,    I    Rose,  102. 
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absolute  traiisfer  of  them  5  for  the  indorsement  may  be  made 
merely^  to  enable  the  banker  more  effectually  to  receive  the 
amount  from  the  other  parties  on  the  bills,  for  the  account 
of  the  customer.'  Indorsement  is,  however,  considered 
jnimA  facie  evidence  of  discount,  unless  the  object  of  mere 
deposit  is  clearly  shown.^  If  the  object  is  a  mere  deposit^ 
then  it  is  a  breach  of  faith  for  the  banker  to  negotiate  the 
bills,  unless  he  is  justified  in  so  doing  by  the  state  of  the 
€ustomer^8  account.'  But  (as  Lord  Eldon  has  observed  in 
one  of  the  cases  upon  this  subject)  it  ought  to  be  generally 
known,  that  if  bills  indorsed  are  remitted  to  bankers,  they 
fnay  dispose  of  them  effectually — as  between  the  subsequent 
holder  and  the  remitter — ^though  contrary  to  the  faith  of  the 
understanding  between  the  parties.^  But  where  such  bills 
were  indorsea  by  the  customer,  and  indorsed  rdso  by  his 
bankers,  who  remitted  them  fo  their  agents  in  London  to 
secure,  in  part,  the  advances  made  to  them  by  the  London 
house ;  it  was  held  by  Lord  Lvndhurst,  that  the  customer 
had  a  right  to  daim  the  amount  of  such  bills  out  of  the  proceeds 
of  the  securities  deposited  by  the  bankers  with  the  London 
house,  or  out  of  such  surplus  as  should  remain  affcer  satisfy- 
ing the  lien  of  the  London  house,  and  that  the  bankers  had 
no  right  to  dispose  of  the  bills  in  the  way  in  which  they 
applied  them,^ 

In  the  cases  which  occurred  in  Boldero's  bankruptcy, 
Lord  Eldon  is  reported  to  have  dwelt  much  on  the  distinc- 
tion between  a  general,  and  a  limited,  authority  to  discount ; 
and  the  bearing  of  his  opinion  seems  to  be,  that  if  bankers 
have  a  getieral  OMthority  to  discount,  the  customer  in  tha. 
case  would  have  no  right  to  have  the  bills  delivered  up ;  and 
he  is  of  the  same  opinion,  also,  (as  has  been  already  observ^ed,) 
when  the  bills  are  paid  in  as  cash,  and  the  customer  is  entitled 
to  draw,  as  having  that  credit  in  cash,  in  which  last  case,  it 
is  conceived,  the  bankers  would  (as  a  matter  of  course)  have, 
by  l^al  inference,  an  authority  to  discoimt  the  bills  so  paid 
in.  With  great  deference,  however,  it  is  submitted,  that 
there  is  no  solid  distinction  in  law,  whether  the  banker  has  a 
general,  or  a  contracted  authority  in  this  respect,  as  far  as 
regards  the  right  of  the  customer  to  reclaim  bills  remaining 
in  specie  in  the  banker^s  hands.    The  principle,  which  governs 

^  Thiompwfi  v.  Qiki,  2  B.  &  C.  **  Ex  parte  Peaw,  I  Rose,  238, 

422.    Ex  parte  Berwm,  1  D.  &  C.  246.     CoUtnt  v.  Martin,  1  B.  &  P. 

435.  648.    Ibid.  546. 

3  Ex  parte    Towgoad,    19   Ve«.  '  Ex  parte  ArmiUtead,  2  G.*&  1.  • 

229 ;  and  lee  2  B.  &  C.  429.  371.  S.  P.  Ex  parte  Benton,  I  D.  h 

>  Per  Bayley  J.,  2  B.  &  C.  409.  C.  435. 
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nearly  all  the  cases  on  this  subject,  is^  that  in  Questions  be- 
tivee7h  a  banker  and  hie  cuetamer  (though  not  as  between  the 
customer  and  third  persons)^  the  banker  is  considered  pre- 
cisely in  the  situation  of  a  factory^  and  has  only  a  lien  upon 
the  securities  in  his  hands  for  his  ^neral  balance.  If  the 
factor  has  converted  the  eoods  of  lus  principal  into  monev^ 
or  the  banker  has  negotiated  (even  contrary  to  good  faith) 
his  customer's  securities,  and  turned  them  into  cash ;  then,  as 
money  has,  generally  speaking,  no  ear-mark  to  distinguish  it 
from  the  common  stoclc,  neither  the  principal  in  the  first 
case,  nor  the  customer  in  the  last,  can  nave  a  specific  daim 
for  such  money  against  the  assignees  either  of  tne  &ctor,  or 
the  banker,  in  the  event  of  his  bankruptcy.  But,  unless  the 
property  is  actually  changed,  either  by  discounting^  the  bills 
witti  the  banker,  or  by  the  banker  himself  negotiating  them, 
<— it  is  apprehended,  that  in  whatever  way  they  may  baye 
been  paid  in,  or  whether  the  banker  had  a  general,  or  only  a 
limited,  authority  to  discount,  his  assignees  can  have  nothing 
more  than  a  lien  for  his  general  balance,  if  the  bills  remain 
in  specie  in  his  hands  at  the  time  of  his  bankruptcy ;  and 
that  the  customer  (if  the  cash  account  is  in  his  favour')  has 
a  right  to  have  the  bills  delivered  up,  upon  his  indemnifying 
the  estate  against  any  outstanding  acceptances  ^  of  the  banker 
for  his  own  accommodation. 

In  one  case  it  has  been  determined,  that  when  bills  were 
specially  indorsed  by  the  customer  to  receive  the  amount 
when  due,  and  the  bankers  had  paid  them  away,  the  cus- 
tomer was  entitled  to  have  the  value  refunded  by  the  assig- 
nees, although  the  bankers  charged  discount  on  tne  bills,  and 
the  customer  might  have  drawn  on  them  for  the  amount ; 
but  in  that  case,  the  balance  of  the  customer's  account  with 
the  bankers'  was  in  her  favour,  exclusive  of  the  amount  of 
the  bills,  and  continued  so  up  to  the  bankruptcy  of  the 
bankers.^ 

But  though  a  customer  has  a  right  to  have  short  bills 
delivered  up  to  him,  if  the  account  is  in  his  favour, — ^yet 
the  holders  of  the  banker's  outstaruiing  acceptances  in  &voQr 
of  the  customer  have  no  such  right,  notwithstanding  the 
short  bills  may  have  been  expressly  deposited  to  answer 

^  CoUim  v.  Martin,  1  Bos.  &  P.  <  Ex  pirte  Buchanan.  I   Row. 

651.     Thompton    v.    QUet,    supra.  380.    19  Ves.  201.     ExputtRmc- 

Botton  y.  Puller,  supra.  ton,  1  Rose,  15.    17  Ves.  426;  ami 

*  Contain  v.   Bate*,   3  Camp,  see  per  Holroyd  J.,  2B.  &C.  431. 

901.  *  Ex  parte  Bmd,  1  M.  D.  &  D. 

>  And  see  QiUt  y.  Perhins,  9  East«  10. 
12. 
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such  aooeptances.  For  tlieae  bill-holders,  being  no  parties 
to  any  contract  between  the  customer  and  the  banker,  can 
iuiTe  no  lien  even  in  equity  upon  such  short  bills;  tlie 
object  of  depositing  which  was,  not  for  the  security  of  the 
persons  in  whose  hands  the  baiiker's  acceptances  might  be, 
but  for  the  security  of  the  banker  himself,  who  became 
liable  on  them.  But,  as  the  liability  of  the  banker's  estate, 
in  respect  of  such  outstanding  acceptances,  must  be  exone- 
rated, before  any  restitution  of  the  short  bills  can  be 
claimed  by  the  customer, — if  the  customer,  therefore,  should 
also  become  bankrupt,  then  his  assignees  are  bound  to  leave 
the  banker's  estate  in  the  same  condition  as  the  customer 
must  have  done  himself.  And,  as  the  holders  of  the  out- 
standing acceptances  are,  in  this  predicament,  entitled  to  be 
paid  out  of  the  produce  of  such  short  bills,  though  not 
possessing  a  direct  lien  upon  them,  such  an  arrangement  of 
the  property  will  be  ordered  between  the  two  estates  of  the 
banker  and  the  customer,  as  may  indirectly  render  the  claim 
of  the  bill-hdders  available.^  Upon  this  principle,  where  an 
American  house  remitted  to  a  London  house  cei*tificates  of 
American  bank  shares  to  be  applied  in  payment  of  cert&in 
outstanding  bills  drawn  by  the  American  upon  the  London 
house,  and  both  Bouses  became  bankrupt,  it  was  held  that 
the  bill-holders  were  entitled  to  have  the  proceeds  of  the 
shares  applied  in  payment  of  the  bills.^  When  bankers, 
however,  before  their  bankruptcy  have  received  out  of  the 
produce  of  part  of  the  short  bills,  a  sum  of  money  more 
than  sufficient  to  satisfy  all  their  outstanding  acceptances 
for  the  customer, — ^their  assignees  will,  tlien,  nave  no  right 
to  retain  the  remaining  short  bills  to  satisfy  such  accept- 
ances; and,  consequently,  the  holders  of  the  latter  will,  in 
this  case,  have  no  greater  right  to  be  paid  out  of  the  pro- 
duce of  the  remaining  short  biUs.  But,  though  the  bankers 
may  have  been  in  cash  sufficient  to  pay  these  acceptances, 
there  may  still  be  such  a  state  of  accounts  between  them 
and  their  customer,  as  will  give  them  a  lien  upon  the 
remaining  bills;  and,  in  order  to  ascertain  this  state  of 
account,  the  lord  chancellor  has  (on  the  petition  of  the  bill- 
holders)  referred  it  to  the  master,  to  inquire,  whether  the 
bankers  had,  at  the  time  of  their  bankruptcy,  any  lien  upon 
the  remaining  short  bills  in  their  hands.^ 

>  Ex  parte    Waring,    ex    parte         ^  Ex  parte  Brown,  3  Dea.  91. 
Jngiis,  2  Rose,  183.     19  Vet.  345.         '  Ex  parte  Parr,  Buck,  191. 
2  G.  &  J.  404. 
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If  a  banker  on  the  day  of  his  bankruptcy  hands  over 
short  bills  to  a  third  person,  who  receives  the  amount  from 
the  acceptors,  and  pays  over  the  proceeds  to  the  assignees, 
,  they  are  liable  to  refund  the  amount  to  the  customer  in  an 
action  for  money  had  and  rec^ived.^  And  where  a  London 
banker,  having  a  branch  bank  at  Edinburgh,  stopped  pay- 
ment on  the  2nd  January,  and  wrote  to  his  agent  tnere 
apprising  him  of  the  hctj  and  directing  the  business  of  the 
branch  bank  to  be  discontinued ;  and  on  the  4th  January, 
before  this  notice  reached  the  agent,  a  customer  paid  into  the 
branch  bank  3052.  in  notes  and  cash,  to  be  remitted  to  the 
house  in  London,  but  after  the  news  reached  Edinburgh, 
and  whilst  the  notes  were  still  in  the  agent's  possession, 
gave  him  notice  not  to  part  with  them,  and  they  remained 
in  his  hands  on  the  26th  January,  when  a  fiat  issued  against 
the  banker  in  London ;  and  the  agent  having  a  lien  on  the 
funds  in  his  hands,  the  assignees  permitted  nim  to  retain 
the  3052.  in  part  satisfaction  of  his  lien :  it  was  held  that  the 
assignees  were  bound  to  refund  this  sum  to  the  customer.' 

And  where  the  petitioner  sent  450Z.  to  the  agent  of  a 
banker,  to  retire  a  note  of  the  petitioner's,  which  was  not 
done,  as  the  banker  became  bankrupt,  and  the  assignees 
allowed  the  agent  to  retain  this  sum  in  part  satisfaction  of  a 
claim  which  he  had  a^inst  the  banker;  it  was  held  that 
the  petitioner  was  entitled  to  recover  the  4502.  from  the 
aksignees.* 

Where  a  debenture  for  a  tontine  annuity  was  deposited 
by  a  party  with  his  bankers,  one  of  whom  received  the  divi- 
dends ana  placed  them  to  the  credit  of  his  account,  it  was 
held,  on  the  bankruptcy  of  the  bankers,  that  the  debenture 
was  not  in  their  order  and  disposition,  having  been  deposited 
in  the  nature  of  a  trust.^ 

Where,  by  the  mode  of  dealing  of  a  banking-house,  money 
paid  in  after  banking  hours  was  put  into  a  separate  place  of 
deposit,  and  entered  in  a  coimter-book,  but  was  not  carried 
to  the  customer's  account  until  the  next  day;  and  a  cus- 
tomer paid  in  a  bank  note  after  the  banking  hours,  and  the 
banker  rhaving  before  resolved  not  to  open  nis  bank  aeain) 
placed  tne  note  in  such  separate  place  of  deposit,  wiuiout 
carrying  it  to  the  account  of  the  customer,  and  next  mom- 

^  Tennant  y.  Strachan,  Mood.  £x  parte  Solamon,  Id.  77.  Ex  parte 
k  M.  377.  Wvlie,  Id.  82. 

3  Ex  parte  Cunningham,  3  D.  &        'Ex  parte  Simpum,  I  Dea.  47. 
C.  58.    Ex  parte  Belcher,  Id.  87.        *  Ex  parte  Jkmglai,  3  D.  &  C 
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ing  stopped  payment  and  became  bankrupt,  the  bank  note 
was  held  to  remain  the  property  of  the  customer.* 

v.,  a  customer  of  the  bankino^-house  of  D.  and  Co., 
tranters  to  N.  (a  partner  in  the  hnn)  certain  stock  by  way 
of  security  for  money  borrowed  of  them,  and  ^ves  also 
notes  for  tlie  amount,  payable  on  the  stock  being  re-trans- 
ferred to  him.  He  pays  off  these  notes;  and  afterwards 
borrows  a  further  sum  on  the  joint  note  of  himself  and 
his  son,  without  calling  for  a  re-transfer.  The  stock  so 
transferred  (being  blenaed  with  other  stock,  of  which  N. 
was  in  like  manner  possessed  by  way  of  security  for  other 
customers)  is  sold  by  the  partnership,  except  a  small  balance 
still  remaining  in  the  name  of  N.  It  was  held,  under 
these  circumstances,  that  (the  other  creditors  in  respect 
of  stock  having  been  sntisHea  their  demands)  V.  was  entitled 
to  the  whole  of  this  balance,  as  being  sufficiently  appro- 
priated by  the  bankers  to  answer  pro  tanto  the  stock 
originally  transfeiTcd  by  N.^ 

where  a  London  firm  advanced  money  to  a  merchant, 
wlio  was  about  to  make  a  consignment  to  their  corre- 
spondents in  Calcutta,  and  they  took  as  a  security  the  bill  of 
lading,  which  they  sent  to  their  correspondents,  with  an 
account  of  the  traasaction,  and  a  direction  for  the  latter  to 
remit  the  return  proceeds  to  the  merchant  through  them ; 
and  the  correspondents,  after  selling  the  goods,  remitted 
directly  to  the  merchant  a  bill  of  exchange  drawn  upon  the 
London  firm  for  the  full  amount  of  the  proceeds,  in  the 
following  form :  "  Pay  through  your  good  selves,"  <fec. ;  and 
the  bill  was  received  by  the  assignees  of  the  merchant,  who 
became  bankrupt  before  its  arrival ;  it  was  held  that  they 
were  bound  to  give  it  up,  on  being  paid  the  difference 
between  the  proceeds  of  the  sale  and  the  advance  made  to 
the  bankrupt,  and  that  the  London  and  Indian  firms  mi^ht 

Sroperly  join    in  presenting  a  petition  to  have  the   oill 
ehvered  up.^ 

An  order  may  be  applied  for  to  have  short  bills  delivered 
np  by  the  official  'assignees,  before  the  assignees  are  chosen 
by  the  creditors.^ 

Savings  hank$,'\  By  the  3  &  4  Will.  4,  c.  14,  s.  28,  if  any 
person  appointed  to  any  office  in  a  savings  bank,  or  in  any 
aociety  established  by  that  act,  and  being  entrusted  with  the 

*  Sadler  t.  Belcher,  2  Mood.  &  R.  ^  See  ex  parte  Buchanan,  1  Rose, 
489.  280.  19  Ves.  201.  Ex  parte  Burton 

*  VuUiamy  r.  Noble,  3  Meriv.  593.     Bank,  2  Rose,  162. 

*  Ex  parte  Mackey,  2  M.  D.&  D. 
136. 
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keeping  of  the  accounts,  or  having  in  his  hands  or  posses- 
sion, by  virtue  of  his  office  or  employment,  any  monies  or 
effects  Delonging  to  such  savings  banks  or  society,  or  any 
deeds  or  securities  relatiilg  to  the  same,  shall  (among  other 
things  therein  specified)  become  a  bankrupt  or  insolvent,  his 
assignees  are  rec|uired,  within  forty  days  after  demand  made 
by  two  of  the  trustees  of  the  bauK,  to  deUver  aiid  pay  over 
all  such  monies  and  other  things  to  such  person  as  the 
trustees  shall  appoint,  and  to  pay  out  of  the  effects  of  such 
bankrupt  all  sums  of  money  remaining  due,  which  the  bank- 
rupt received  by  virtue  of  his  office,  before  any  other  of  his 
deots  are  paid. 

And  by  the  4  <&  5  Will.  4,  c.  40,  s.  12,  a  similar  provision 
is  made  with  respect  to  friendly  societies. 

In  the  first  cases  that  were  determined  under  a  former 
act  relating  to  firiendly  societies,  the  above  provision  was 
construed  to  extend  to  all  persofis,  who  had  the  property  of 
the  society  in  theii*  hands,  although  they  were  not  officers 
of  the  society ;  ^  but  upon  a  revision  of  those  cases,  such  a 
construction  was  foima  to  be  too  large,  and  the  enactment 
was  afterwards  confined  to  cases  where  persons  were  duly 
and  formally  appointed  officers  of  the  society,  and  was 
therefore  held  not  to  extend  to  a  person,  to  whom  the  money 
of  the  society  had  been  paid  as  a  banker,^  or  to  whom 
money  had  l>een  lent  by  them  upon  security  payine  interest.^ 
And  even  mofiey  letU  to  a  treasurer  duly  appointed,  upon  his 
promissory  note,  has  been  held  to  be  not  within  the  opera- 
tion of  the  act ;  for  the  preference  is  given  by  the  statute, 
in  respect  of  money  which  gets  into  the  hands  of  the  officers 
of  the  society,  only  by  virtue  of  their  office^  and  indepen* 
dently  of  contract.'^  But,  in  a  case  where  money  was  paid 
to  trustees,  as  trustees^  and  they  gave  separate  notes  for  it, 
and  volimtarily  agreed  to  pay  intere^,  lor  the  purpose  of 
serving  the  society, — it  was  held,  that  here,  the  money 
being  paid  to  them  as  trustees  duly  appointed,  their  agreeing 
to  pay  interest  did  not  alter  the  case,  so  as  to  malce  the 
money  in  their  hands  to  be  considered  only  a  loan  to  them 
in  their  private  character  ^  and  the  claim  under  the  statute 
was  allowed.* 


1  1  C.  B.  L.  255.  AMe^,  ibiiL  441.    Ex  parte  Cormr, 

3  £x  parte  Whifham,  3  M.  D.  ibid.    £x  parte  Aw,  ibid.  804. 

&  D.  564.  ^  Ex    parte    Stamford   PtiemOy 

'  Ex  parte  Askwith,  1  C.  B.  L.  Sodetif,   15  Ves.  280.     Ex  parte 

295.    Ex  parte  Amicable  Societtf  of  BuckUmd,  Buck,  214. 

Lancaster,  6  Ves.    98.     Ex  parte  *  Ex  parte  Fnendiff  SodU^  9t 

mekwar,  Whitmar&h,  297. 
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So  where,  on  the  appointment  of  the  bankrupt  as  treasurer 
of  a  friendly  society,  it  was  agreed  that  of  the  funds  then 
in  hand,  she  was  to  pay  interest  for  120Z. ;  it  was  held  that 
this  was  not  to  be  considered  as  a  loan  to  her,  but  that  it 
was  in  her  hands  and  possession  by  virtue  of  her  office  of 
treasurer,  within  the  meaning  of  the  4  £  5  Will.  4,  c.  40, 
s.  12,  and  that  the  assiOTees  were  bound  to  pay  over  the 
amount  to  the  society.*  And  where  the  treasurer  of  a 
friendly  society,  having*  a  debt  due  to  him  from  a  person 
who  offered  a  security,  took  a  security  in  the  name  of  the 
society,  and  retained  the  amount  of  his  debt  out  of  the 
society's  monies  in  his  hands,  and  some  time  afterwards 
became  a  bankrupt,  having  in  the  meanwhile  debited  himself 
:innually  in  his  accounts  with  the  society  with  the  interest 
of  the  amount  for  which  the  security  was  taken;  and  the 
security  proved  insufficient,  and  was  not  of  the  description, 
or  taken  in  the  manner,  required  by  the  Friendly  Society's 
Act;  it  was  held  that  the  omission  on  the  part  of  the  society 
to  take  steps  for  setting  aside  the  transaction,  and  calling  in 
the  money  before  the  bankruptcy,  did  not  deprive  them  of 
their  statutory  right  to  be  paid  in  full,  before  the  other 
creditors.^ 

Where  the  treasurer  of  a  saving  bank  on  his  appoint- 
ment entered  into  the  usual  bona  for  performance  of  his 
<luties,  but  did  not  receive  any  money,  the  deposits  being 
paid  by  the  managers  directly  to  a  banking  firm  of  whi<£ 
the  treasurer  was  a  partner^  to  the  credit  of  the  trustees  of 
the  savings  bank,  who  were  allowed  interest  upon  it ;  but  he 
nevertheless  signed  the  return  (as  required  oy  the  act)  to 
the  commissioners  for  the  reduction  of  the  national  debt; 
:ind  thereby  acknowledged  the  amount  of  the  balance,  stand- 
ing to  the  credit  of  the  trustees,  to  be  monies  in  his  hands 
as  treasurer;  and  the  firm  became  bankrupt;  it  was  held 
that  the  balance  was  in  the  hands  of  the  partner,  a$ 
treamreVy  and  might  be  recovered  in  full  by  the  savings 
bank.^ 

Where  a  joint  fiat  issues  against  the  treasurer  of  a  savings 
bank  and  his  co-partner  in  trade,  the  trustees  can  (under  the 
3  Will.  4,  c.  14,  s.  28,)  claim  only  a  priority  of  payment  of 
any  debt  owing  by  him,  out  of  his  separate  estate,  and  have 
no  claim  whatever  against  the  joint  estate,  although  the 
separate  estate  may  prove  insuMcient  to  satisfy  the  debt; 

I  Ex  parte  nay,  3  Dea.  537.  ^  Ex  parte  Riddett,  3  M.  D.  ft 

>  Ex  ptrte  Bur^,  1  M.  D.  &  D.     D.  80. 
640. 
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and  if  they  advance  such  a  claim  by  their  petitioii,  they 
will  be  refused  their  costs  of  obtaining  the  order  against  the 
separate  estate.^ 


4.  Possession  as  Trustee,  Executory  or  Administrator. 

Trust  pronei'tv,']  Where  the  bankrupt  is  a  tjnistee,  and  at 
the  time  of  nis  bankruptcy  has  any  property  belonging  to 
his  cestui  que  trust  in  nis  possession,  which  can  be  distin- 
guished from  the  moss  of  his  own  property,  it  does  not  in 
this  case  pass  to  his  assignees;  for  any  presumption  of 
reputed  ownership,  arising  from  the  foct  ot  possession,  is 
rebutted  by  the  curcumstance  of  the  trust.  Formerly,  when 
a  trustee,  or  executor,  became  bankrupt,  it  was  the  practice, 
upon  the  application  of  the  cest%ii  que  trusts,  or  other  parties 
interested,  to  appoint  a  receiver  of  the  trust  property,  the 
better  to  secure  the  effects  for  the  purposes  of  the  trust- 
But  now,  by  G  Geo.  4,  c.  16,  s.  79,  it  is  enacted,  that  if 
any  bankrupt  shall,  as  trustee,  be  seised,  possessed  of,  or 
entitled  to,  either  alone  or  jointly,  any  real  or  personal 
estate,*  or  any  interest  secured  upon  or  arising  out  of  the 
same ;  or  shall  have  standing  in  his  name  as  trust-ee,  either 
alone  or  jointly,  any  government  stock,  funds,  or  annuities, 
or  any  of  the  stock  of  any  public  company,  either  in 
Eng^land,  Scotland,  or  Ireland ;  the  lord  chancellor,  on  the 
petition  of  the  pereons  entitled  in  possession  to  the  receipt 
of  the  rents  or  dividends,  on  due  notice  ffiven  to  all  other 
persons  (if  any)  interested  therein,  may  order  the  assignees 
and  all  persons  whose  act  or  consent  thereto  is  necessary,  to 
convey,  assign,  or  transfer  such  estate,  interest,  &c.  to  such 
person  or  persons  as  the  lord  chancellor  shall  think  fit,  upon 
the  same  trust  as  such  estate,  &c.  were  subject  to  before  the 
bankruptcy;  and  also  to  receive  and  pay  over  the  rents  as 
he  shall  direct.* 

It  has  been  held,  that  stock,  standing  in  the  name  of  the 
bankrupt  in  trust  for  other  persons,  does  not  pass  to  the 
assignees,  under  the  72nd  section  of  the  above  statute, 


^  Ex  parte  Appach,  1  M.  D.  &  never  considered  entitled  in  any 

B.  83.  yny  to  truti  estates  7 

*  £x  parte   Ellis,    1   Atk.   101.  *  This  section   is  an  extension 

Ex  parte  Uewellyn,  i  C.  B.  L.  137.  of  the  36  Geo.  3,  c.  90,  s.  1,  which 

Langley  v.  Hawke,  5  Mad.  46.  was  confined  to  government  stock, 

'  Quaere,  whether  this  proiisioQ  standing  in  the  name  of  the  l^ank- 

was  necessary,  as  assignees  were  riipt. 
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although  it  is  not  entei-ed  in  the  name  of  the  bankrupt^  as 
trustee^  in  the  bank  books.^ 

So,  where  trnst  funds  were  invested  in  the  purchase  of 
transferable  shares  in  a  banking  company  in  tne  name  of 
one  of  the  trustees,  who  executed  a  declaration  of  the  trusts 
thereof, — ^the  rules  of  the  company  not  allowing  shares  to 
stand  in  the  names  of  joint  owners  or  cestui  qtie  trusts ;  and 
the  trustee  was  also  a  proprietor  of  shares  in  his  own  right, 
and  there  was  nothing  to  distinguish  which  were  the  indi- 
Tidual  shares  held  by  the  different  proprietors;  and  the 
trustee  contracted  to  assign  a  certain  number  of  shares  to  the 
banking  company  as  a  security  for  advances  which  they 
made  to  him,  and  afterwards  became  bankrupt, — ^it  was  held 
that  the  trustee  must  be  presumed  to  have  pledged  only  such 
shares  as  belonged  to  himself,  and  not  tne  shares  of  his 
cestui  que  trusts;  and  that  they  were  therefore  entitled  to 
80  many  of  the  shares  standing  in  the  name  of  the  trustee 
at  the  time  of  his  bankruptcy,  as  could  "be  presumed  to  be 
identical  with  the  number  of  shares  in  which  the  trust  funds 
were  invested ;  and  that  the  equitable  title  of  the  cestui  que 
trusts  to  the  shares  purchased  with  the  trust  funds  was 
perfected,  without  notice  to  the  banking  company  of  the 
execution  of  the  declaration  of  trust.*^ 

Where  the  bankrupt  was  entitled  to  a  reversionary  interest 
under  a  will,  and  had  misapplied  monies  which  had  come 
to  his  hands  as  trustee  under  the  same  will,  his  reversionar}'' 
interest  was  ordered  to  be  sold,  and  the  proceeds  applied 
in  making  good  the  monies  which  he  had  misapplied.^ 

There  are  many  cases,  also,  whidi  have  decided,  that 
trust  property  of  any  description  does  not  pass  to  the 
assignees  of  a  bankrupt  trustee.  Thus,  where  a  bill  of  sale 
was  made  to  the  bankrupt  of  certain  leases  and  other  pro* 
perty,  in  trust  to  pay  the  debts  of  the  assignor,  the  posses* 
sion  of  such  property  by  the  bankrupt  was  held  not  to  be  a 
case  of  reputed  ownership.'*  So,  where  a  bankrupt  had 
shares  in  a  trading  company,  in  trust  for  W.,  who  by  his 
will  appointed  the  banlarupt  his  residuary  legatee,  Lord 
Redesdale  held,  that  the  shares  were  not  left  in  the  banl?* 
lupt's  possession,  so  as  to  entitle  his  assignees  absolutely  to 
them ;  but  that  they  were  subject  to  the  debts  and  legacies 

>  Ex  parte  fVitham,  1  M.  D.  &  'Ex  parte  Hardman,  3  M.  O. 

D.  624.  &D.559. 

*   Pmkett  V.    Wright,    2  Hare,  *  Copman  y.  OaUant,  i  P.  Yimu 

120.  314. 

y3 
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of  WJ  And  where  a  bankrupt,  preyioos  to  his  bankruptcj, 
assigned  to  B.  for  a  valuable  consideration  a  debt  due  from 
A.  to  the  bankrupt, — ^the  bankrupt  was,  in  this  case,  held  to 
be  a  trustee  for  !B.,  and  the  debt  not  to  pass  under  the  com- 
missioners' assignment.^  So  where  a  lease  was  granted  to 
W.,  who  afterwards  committed  an  act  of  bankruptcy,  and 
then  executed  a  declaration  of  trust  in  iiivour  of  R. ;  and 
on  the  trial  of  an  issue  directed  by  the  court,  it  w^as  found 
that  W.'s  name  was  used  in  the  first  instance  in  trust  for 
R.  \  it  was  held  that  the  lease  did  not  pass  to  W.'s  assignees,  * 
and  that  the  declaration  of  trust,  though  executed  after  the 
bankruptcy,  was  good  in  £Eivour  of  R.,  within  the  statute  of 
frauds.^  And  where  a  testator  directed,  that  in  case  his  son 
should  carry  on  his  (testator's)  trade  for  the  benefit  of 
himself  and  his  mother,  his  lease  and  furniture  should  not 
be  sold,  but  that  the  trustees  should  permit  the  widow  and 
children  to  reside  in  his  house,  and  have  the  use  of  the 
furniture ;  and  the  Vidow  and  son  carried  on  the  trade  and 
became  bankrupt ;  it  was  held,  in  this  case,  that  the  fur- 
niture, <&c.  was  not  in  the  order  and  disposition  of  the  bank- 
rupts, and  did  not  pass  to  the  assignee,  as  it  was  not  in  the 
exchmre  po&session  of  the  widow,  but  only  as  connected 
with  that  of  her  children, — and,  as  it  was  also  a  possession 
connected  with  title,  and  dependant  in  the  possession  of  the 
bankrupts  upon  the  same  trusts,  as  it  would  have  been 
subject  to,  had  it  remained  in  that  of  the  trustees  of  the 
testator.* 

So,  where  A.  assigned  a  leasehold  house  and  furniture  to 
B.,  upon  trust  for  the  use  of  A.  for  life,  and  after  his 
decease,  for  the  use  of  C.  his  wife  for  life,  and  after  the 
decease  of  the  survivor,  for  the  use  of  their  daughter,  D. ; 
and  after  A.'s  death,  C.  his  widow,  married  £.,  who  imme- 
diately took  possession  of  the  house  and  furniture,  and 
continued  in  possession  until  October,  1828,  when  he  became 
bankrupt,  having,  however,  some  time  previously,  viz.  in 
1818,  procured  B.,  the  trustee,  to  assi^  the  house  and 
furniture  to  him  by  a  deed,  which  contained  false  recitals, 
afid  was  in  breach  of  the  trust;  it  was  held,  on  the  petitum 
of  C.  and  D.,  that  the  furniture  was  not  in  the  order  and 

^  Joy  V.  Campbell,  1  Sch.  &  Lef.  ^  Gardner  v.  Rowe,  2  Sim.  ft  S. 

.328.     S.  P.  ex  parte  Waikins,  1  M.  346.    5  Russ.  258. 

&  A.  689.    4  D.  &  C.  87.  ^  £x  parte  Martin,  2  Bme,  331. 

2  Winch  V.  Keeley,  1  T.  R.  619 ;  19  Ves.  491. 
ajid  see  ex  parte  Byat,  124.    Unwin 
V.  Oliver,  1  Burr.  481. 
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disposition  of  the  bankrupt,  and  that  his  assi^ees  should  be 
restrained  from  selling  the  same.^ 

So,  where  by  the  terms  of  a  settlement  made  previous  to 
the  bankrupt's  marriage,  all  the  property  of  his  intended 
wife  was  vested  in  trustees  for  her  separate  use,  and  she  was 
to  have  all  the  rights  and  privileffes  of  ^feme  solcy  the  pro- 
perty consisting  of  an  hotel  and  furniture  at  Brighton,  the 
ousiness  of  which  was  conducted  entirely  by  the  wife,  the 
bankrupt  never  living  at  the  hotel,  nor  in  any  way  interfer- 
ing in  the  management  of  it ;  it  was  held  that  this  property 
was  not  in  the  reputed  ownership  of  the  bankrupt.^ 

But,  where  A.  assigned  800Z.  to  trustees,  in  trust  during 
the  life  of  B.,  or  such  part  thereof  as  they  should  thinlc 
proper,  or  at  such  times  and  in  such  portions  as  they  should 
judge  expediait,  to  pay  the  interest  to  him, — or,  if  they 
should  thmk  fit,  to  lay  it  out  in  procuring  for  him  diet  and 
other  necessaries,  but  so  that  he  should  not  have  a  right  to 
the  interest,  other  than  the  trustees  in  their  uncontrolled 
discretion  should  think  proper,  and  so  as  no  creditor  of  his 
should  have  any  claim  thereon,  nor  should  the  same  be 
subieet  to  his  debts,  dispositions  or  engagements ;  and  it  was 
declared  that  after  his  death  the  800Z.,  and  all  saving  and 
accumulations  of  interest,  if  any,  should  be  in  trust  for  his 
children ;  and  the  trustees  paid  him  the  interest  down  to  his 
bankruptcy ;  it  was  held  that  his  life  interest  in  the  800Z. 
passed  to  his  assignees.^ 

But  although  property  held  in  trust  for  the  bankrupt 
will  pass  to  his  assignees,  yet  the  court  will  not  take  the 
trust  6.eeA  out  of  the  possession  of  the  bankrupt's  trustees.* 

M.  and  A.  being  consignees  of  a  West  India  estate,  and 
in  that  character  becoming  creditors  to  the  estate,  by  deed 
long  prior  to  their  bankruptcy  the  estate  was  conveyed  to 
trustees,  (M.  being  one  of  them,)  on  trust  to  apply  the  pro* 
ceeds  to  certain  purposes,  one  of  which  was  to  pay  off  the 
debt  due  to  M.  and  A.  This  debt  was  afterwaros  assigned 
by  them  to  9.  and  Co.  Prior  to  the  banknmtcy  of  M.  and  A. 
they  received  ten  hogsheads  of  sugar,  wnicn  remained  in 
the  docks  earmarked  in  their  name,  at  the  time  of  the  bank* 
ruptcy.  Shortly  after  their  bankruptcy  seventy-four  hogs- 
b€»ds  arrive,  consigned  by  the  bill  oz  laoin^  to  the  bankrupts, 
which  ara  received  by  the  assignees,  wno  also  take  1^ 
other  ten  hogsheads.    It  was  held,  that  the  sugars  came  to 

'  Ex  purte  Horwood,  Mont.  &  M.  '  Siuwdon  ▼.  Data,  6  Shn.  524. 
1 69.  S.  C.  Moot  d4.  «  Ex  parte  ffotder,  3  D.  ft  C.  276. 

^  £zp«rteilliiiiii8y,4D.ftC.405. 
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the  hands  of  M,  and  A.  clothed  with  a  trust  to  pay  the  pro- 
ceeds to  M.,  as  trustee,  and  were  not  in  the  reputed  owner- 
ship of  M.  and  A.,  but  must  be  applied  to  pay  off  the  debt 
assigned  to  S.  and  Co.,  and  in  dischanre  of  the  other  trusts 
of  the  deed;  M.,  as  trustee,  bein^  anected  with  notice  to 
M.  and  A.  of  the  assignment  of  their  debt.^ 

Where  a  testator  devised  freehold  property  to  trustees,  of 
whom  the  bankrupt  was  one,  upon  trust  to  sell  and  divide 
the  proceeds  among  his  brothers  and  sisters,  including  the 
bankrupt  and  his  co-trustee;  and  the  cestui  que  trusts,  in 
consideration  of  a  specific  sum  stated  in  the  deed  to  be  paid  . 
to  each  of  Ihem,  but  which  in  fact  was  not  paid,  conveyed 
the  estate  to  the  bankrupt,  who  fi;ave  each  of  them  two  pro- 
missory notes  for  the  pa^Tnent  oi  the  money  by  instalments, 
which  were  never  paia;  it  was  held  that  tne  cestui  que 
trusts  had  a  lien  on  tlic  estate  in  the  hands  of  the  bankrupt's 
assifi^nees  for  the  money  still  remaining  unpaid.^ 

Where  a  testator  l)equeathed  the  whole  of  his  property 
to  trustees  for  the  payment  of  an  annuity  and  other  pur- 
poses, and  the  trustees  became  bankrupt,  the  trust  fund 
must  be  set  apart  for  the  payment  of  the  whole  annuitjr, 
without  regard  to  the  interests  of  the  persons  entitled  to  tne 
residue.^ 

I!xecutors.]  The  same  rule  as  in  the  case  of  a  trustee,  is 
also  established  where  an  exectitor  or  administrator  become 
bankrupt ;  for  the  propertj"  he  mav  possess  in  either  of  those 
capacities,  still  remains  liable  to  those  who  have  a  right  to 
follow  the  specific  fund,^  although  such  fund  consists  of 
money  J  provided  it  can  be  specifically  distinguished  and  as- 
certained to  belong  to  the  testator,  and  not  to  the  bankrupt 
himself.^  And  so,  where  real  estates  devolve  upon  tne 
bankrupt  as  lieir,  a  specialty  creditor  of  the  ancestor  mav 
follow  tne  real  assets,  or  their  specific  produce,  in  the  hands 
of  the  assignees.^ 

Where  part  of  the  effects  which  came  into  the  hands  of 
an  executor's  assignees,  on  his  bankruptcy,  consisted  of  spe- 
cific assets  of  the  testator,  and  a  suit  in  chancery  was 
pendinfi^  for  the  administration  of  the  testator's  estate ;  the 
proceecb  of  the  assets  were  ordered  by  the  court  of  review 

^  Ex  ptrte  Smith,  re  Manning,        *  Ex  parte  Manh,  I  Atk.  159. 

4  D.  ft  C.  579.  Ex  parte  UeweUyn,  I  C.  B.  L.  137. 

^  Ex  parte  Latey,  i  Dea.  557.  '  Howard   v.  Jemmtt^   3  Burr. 

'  Ex  parte  RothwOl,  2  D.  &  C.  1369,  per  Lord  Mansfield. 
542,  «  Ex  parte  Morton,  5  Vet.  449. 
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to  be  retained  and  invested,  although  no  accounts  had 
been  t'aken,  the  suit  in  chancery  not  having  proceeded  to  a 
decree.^ 

If  the  bankrupt  is  the  husband  of  an  executrix,  the 
assigi^ees  in  this  case  have  no  right  to  the  testator's  goods, 
which  are  left  in  the  bankrupt's  possession;  for  the  wife- 
being  possessed  of  them  in  auter  droit,  the  husband  can 
have  them  in  no  better  right  ;2  and  the  same  with  respect  to 
a  bond  debt  due  to  her  as  executrix.*  So,  where  the  wife  of 
a  bankrupt  administered  to  her  father,  and  became  possessed 
as  administratrix  of  his  effects,  to  which  she  and  her  infant 
brothers  and  sisters  were  entitled,  and  the  husband  continued 
the  business  of  the  father  for  their  benefit;  Lord  Eldon  held, 
that  this  was  not  such  a  possession  of  the  goods  by  the 
bankrupt,  as  could  be  deemed  a  leaving  them  in  his  order 
and  disposition  with  the  consent  of  the  owner — ^as  the  in&nts 
were  incapable  in  law  of  giving  any  consent.* 

Where  the  bankrupt  was  executor  and  also  residuarif 
legatee,  and  before  his  bankruptcy  had  coUected  in  sufficient 
assets  to  pay  the  debts  and  legacies,  and  the  residue  con- 
sisted of  dents  and  mortgages  due  to  the  testator — Lord 
Hardwicke  said,  that  in  such  a  case,  though  they  could 
not  in  law  vest  in  the  assignees,  as  the  bankrupt  took  them 
in  auter  droit  as  executory  yet  that  the  equitable  interest 
belonged  to  the  assi^ees,  and  that  he  would  not  scruple  to 
let  them  sue  in  the  bankrupt's  name  to  get  in  the  debts.^ 
But  where  a  bankrupt,  after  obtaining  Ws  certificate,  Twhicli, 
however,  was  subsequently  held  to  have  been  ootained 
by  fraud,)  became  possessed  of  leasehold  premises,  as  ex- 
ecutor and  residuary  legatee,  which  he  mortgaged,  and  after- 
wards assigned  the  equity  of  redemption  to  another  person, 
and  the  deed  recited,  that  the  assignment  was  made  for  the 
purpose  of  paying  the  debts  of  the  testatrix;  and  the 
assignee  of  the  equity  of  redemption  took  an  assignment  of 
the  moTtsB^ ;  the  claim  of  the  latter  was  held  preferable 
to  that  of  the  assignees  under  the  commission,  as  they  could 
only  be  entitled  to  the  rights  of  a  residuar}"  legatee,  and  a 
residuary  legatee  is  bound  by  an  assignment  made  by  the 
executor  for  a  valuable  consideration.^ 

Where  a  bankrupt,  who  was  entitled  to  take  out  adminis- 
tration to  the  effects  of  an  intestate^  neglected  to  do  so, 

»  Ex  parte  Wright,  2  M.  D.  &  D.  *  Vmer  t.  Cadell,  3  Esp.  88. 

491.  »  Butler  v.  Bichardton,   1   Atk. 

^  Ex  parte  Manh,  supra.  213.    Amb.  74. 

>  Liidiou>  V.  Browmnff,  11  Mod.  •  Bedford  v.  fVoodham,  4  Yes. 

138.  40»  note  (6.) 
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but  took  possesaion  of  the  goods  and  remained  in  poaseBsian 
of  them  ibr  a  period  of  twelre  yeaiSy-^it  was  held,  that  tkb 
9ras  a  case  of  reputed  ownership;  and  that  the  goods  paased 
to  his  assignees.^ 

So,  where  an  hotel-keeper  died  intestate^  leaving  four 
children,  upon  which  one  of  her  daughters  took  possession 
of  the  stock  and  effects,  and  continiMd  the  bosiaess  far  a 
short  time,  when  she  admitted  one  of  her  brothers  into  part* 
nership,  and  the  two  carried  on  the  business  together  in 
their  own  names  for  nearly  two  yean,  paying  some  of  the 
intestate's  debts,  as  well  as  her  funeral  eqienses ;  and  the 
daughter  then  retired  firom  the  business,  assigning  her  share 
to  her  brother,  who  carried  it  on  in  his  own  name  for  or 
months  longer,  when  a  joint  fiat  issued  against  the  two ;  and 
after  their  bankruptcy,  one  of  the  other  children  todc  out 
administration  to  the  intestate,  and  claimed  the  jfnjffertj 
from  the  assignees;  it  was  held  that  this  oouM  not  be  eon- 
sidered  trust  propeorty,  but  passed  to  the  assignees  under  the 
clause  of  reputed  ownership.^ 


Sbction  VI. 

Of  Property  franduiently  ddivered  in  eorUemplatwm  ef 
Bankruptcy,  «(And  see  as  to  a  firauduknt  or  vohintaiy 
Conveyance,  ante.) 

The  voluntary  delivery,  or  disposal,  by  the  bankrupt  of 
any  part  of  his  property,  in  contemplatioti  of  bankruptcy, 
either  to  defeat  the  claims  of  his  creditors  generally,  or  to 
favour  one  in  preference  to  others,  is  held  to  be  firandulent 
and  void.^  Tms  doctrine  Lord  Ellenborough  has  designated 
as  an  excrescence  upon  the  bankrupt  law,  under  wnicb  it 
was  originally  considered,  that  the  acts  of  a  trader  only 
subsequent  to  his  bankruptcy  were  strictly  void^ — the  act  of 
bankruptcjf  being  held  to  draw  the  line  of  separation 
between  that  property  which  might  be  disposed  m  by  tlie 
bankrupt,  and  that  which  vested  in  the  assignees.  But  it 
occurred  to  those  who  presided  in  the  courts,  that  it  was 
unjust  to  permit  a  party,  on  the  eve  of  bankruptey^  to  make 
a  voluntary  disposition  of  his  property  in  favour  of  a  per> 


^  Fox   T.    Fither,    3    B.    ft  A.     D.  40,  rerersins  S.  C.  2  M.  D.  &  9. 
135.  294. 

^  Ex  pate  nomoj^  3  M.  D.  &        «B.aP.5e4.    llE«t,fl«0. 

«  2  Camp.  I6S. 
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ticular  creditor^  leaving  the  mere  husk  to  the  rest ;  and, 
therefore;  that  a  transfer  made  at  such  a  period^  and  under 
such  circumstances  as  evidently  showed  that  it  was  made  in 
contemplation  of  bankruptcy,  and  in  order  to  favour  a  par- 
ticular creditor,  should  be  void.^ 

In  accordance  with  this  doctrine,  therefore,  it  is  enacted 
by  the  73rd  section  of  the  6  Geo.  4,  c.  16,  that  if  the  bank- 
rupt, being  at  tiie  time  insohenty  shall  (except  on  the 
marriage  of  any  of  his  children,  or  for  some  valuable  con- 
sideration) have  assigned  or  transferred  to  any  of  his  chil- 
dren, or  any  other  person,  any  goods  or  chattels,  or  have 
delivered  or  made  over  any  InnuUy  bilisj  notes,  or  other 
securities,  or  transferred  his  debts  to  any  other  person,  or 
into  any  other  person's  name,  the  commissioners  may,  in 
such  case,  sell  and  dispose  of  the  same  in  the  same  way,  as 
of  the  bankrupt's  other  property.^ 

By  2  4$:  3  Vict.  c.  29,  all  dealings  and  transactions  with 
any  bankrupt,  bond  Jide  made  ana  entered  into  before  the 
date  and  issuing  of  the  fiat,  are  now  declared  to  be  valid^ 
notwithstanding  any  prior  act  of  bankruptcy,  provided  the 
person  so  dealing  with  the  bankrupt,  haa  not  at  the  time 
iwtice  of  any  prior  act  of  bankruptcy.  But  this  statute 
will  not  protect  a  transfer  of  goods  where  tlie  party  is  at  the 
time  insolvent,  nor  one  made  even  in  satis&etion  of  a  bond 
,fide  debt,  where  it  is  made  voluntarily,  and  in  contemplation 
of  bankruptcy.^ 

Gifts  to  childi'enJ]  It  was  formerly  held  by  Lord  North- 
ington,  that  a  gift  (f  m&ney  to  a  clmd,  for  his  maintenance 
and  subsist^ice  in  the  world,  could  not  be  supported  against 
creditors ;  for  that  no  man  had  such  a  power  over  his  own 
property^  as  to  defeat  his  creditors  in  the  disposition  of  it, 
unless  lor  good  consideration ;  and  that  blood  had  been  held 
to  be  not  a  good  consideration.**  But  in  a  later  case  Lord 
Eldon  held,  that  a  gift  of  900Z.  to  his  son  by  a  man,  who 
not  till  three  years  afterwards  became  bankrupt  (though 
the  gift  was  not  in  consideration  of  marriage,  or  to  buy 
him  a  share  in  a  partnership),  could  be  supported  against 
creditors;  and  that  the  1  Jac.  1,  c.  15,  s.  5,  did  not  extend 
to  a  payment  of  money  J"  And  the  court  of  ^^ioj^s  Bench 
has  also  decided  to  the  same  effect.^     So  a  gi^  of  200/. 

'  1  star.  89.  *  Partridge  v.  Qoff,  Amb.  596. 

'  This  section  is  taken  from  the  *  Ex  parte  Shorkmd,  7  Yes.  88. 

1  Jac.  1,  c.  15.  s.  5,  but  the  words  Ex  parte  Smith,  1  Rom,  210. 

in  italics  were  not  in  that  statute.  '  Kentington  v.  Chantkr,  2  M. 

>  Mevan  v.  Nuim,  9  Biog.  107.  &  S.  36* 
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by  the  bankrupt  to  his  son,  m  the  ordinary  course  in  which 
his  father  was  maintaining  him,  though  made  on  the  veiy 
day  that  the  bankrupt  stopped  payment,  was  held  to  be  not 
such  a  fraudulent  transfer  of  property^  as  to  be  recoverable 
back  in  an  action  by  the  assignees  against  the  son.^  The 
word  money,  it  will  be  observed,  is  not  comprised  in  the 
above  section  any  more  than  in  the  statute  of  James,  being 
confined  to  thin^  only  which  are  the  subject  of  conveyance. 
And,  indeed,  alarming  consequences  would  follow,  if  the 
statute  was  to  extend  to  payments  of  mon^;  for  a  son 
mi^ht^  then,  be  liable  to  refund  any  portion  of'^  money  given 
to  him  by  his  father  some  time  before  the  bankruptcy,  and 
purely  with  the  intention  of  providing  for  his  maintenance. 
Upon  the  same  principle  as  that  which  governed  the  last 
two  cases,  it  was  held,  also,  that  where  one  of  the  partners 
of  a  bank  from  time  to  time  transferred  sums  of  money,  to 
the  credit  of  his  son's  private  account  with  the  banking- 
house,  the  son  was  entitled  to  prove  for  the  amount  under  a 
commission  against  the  partnership.^ 

Stock,  it  has  been  decided,  comes  within  the  description : 
"  goods  and  chattels."  Where  the  bankrupt,  therefore,  pur- 
chased stock  in  the  name  of  his  son  (a  minor)  as  a  trustee 
for  him,  the  stock  was  held  to  belong  to  the  assknees.^ 

Where  a  trader  advanced  to  a  lessee  haltof  the  fine 
necessary  to  procure  a  renewal  of  a  lease,  and  took  from  him 
a  promissory  note  to  repay  the  money,  unless  he  should  by 
wul  bequeath  the  leasehold  estate  to  one  of  the  trader^s 
children,  and  the  lessee  bequeathed  the  estate  accordingly, 
but  brfore  his  death  the  trader  became  a  bankrupt;  and, 
after  the  lessee's  death,  the  assignees  filed  a  bill  against  the 
child  of  the  bankrupt,  claiming  the  money  advanced,  or  half 
the  estate ;  Lord  Thurlow  held,  that  if  it  was  money  ad- 
vanced without  a  lien,  it  might  be  dangerous  to  give  it  to 
the  assignees;  but  that,  as  far  as  the  money  advanced  was 
a  lien,  the  father  procured  an  interest,  which'  must  go  to  the 

1  4 


What  ainounts  to  a  delivery.']  If  a  trader  firaudulentl}' 
inclose  a  bill  of  exchange  in  a  letter  to  a  creditor,  that 
amounts  to  a  fraudulent  delivery,  although  there  is  no- 
evidence  that  the  bill  ever  came  to  the  hands  of  the  creditor, 
or  that  he  would  have  accepted  it.* 

1  Ahell  V.  DanieU,  Mood.  &  M.         >  Broum  v.  BeUatii,  5  Mad.  53. 
371.  *  Pryer  v.  Flood,  1  Bro.  160. 

3  Ex  parte  Skirratt,  2  Rose,  384.         '  Cummingy,  Bot/tfy,  GBing.  369^ 
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What  is  a  fraudulent  prefe^*ence.'\  Witt  respect  to  what 
is,  and  what  is  not,  considered  an  undue  preference  by  the 
bankrupt  of  any  particular  creditor, — each  case  of  this  kind 
must  depend  upon  its  own  peculiar  circumstances;  of  which, 
perhaps,  the  most  material  is,  the  relative  situation  in  which 
the  bankinipt  and  the  creditor  stand  with  each  other  at  the 
time  of  the  delivery,  or  transfer,  of  the  bankrupt's  property. 
And  whether  a  payment  is  made  by  a  party,  with  a  view  to 
the  probability  of  hLs  becoming  a  bankrupt,  and  in  fraudulent 
preference  of  the  creditor,  is  entirely  a  question  for  the  con- 
sideration of  the  jury.^  If  his  condition  and  conduct  be  such 
as  to  evince  clearly  a  contemplation  that  his  embarrassments 
must  of  necessity  end  in  bankruptcy j  the  jury  wUl  not  be 
warranted  in  cominff  to  any  other  conclusion,  thim  that  the 
transaction  is  fraudment.  But,  inasmuch  as  every  man  has, 
down  to  the  time  of  committing  an  act  of  bankruptcy,  the 
sole  right  of  dominion  over  his  property,  such  a  payment 
cannot  be  held  to  be  a  fraudulent  preference,  wnere  the 
bankrupt,  at  the  time  of  making  it,  appears  to  entertain  a 
honAJUie  hope  that  he  may  be  extricated  from  his  difficulties, 
witliout  being  made  a  bankrupt.  Whether,  or  not,  a  pay- 
ment is  made  in  contemplation  of  bankruptcy,  is  so  much  a 
question  of  law,  as  well  as  of  fact,  that  although  two  juries 
have  decided  it  in  the  negative,  a  court  of  common  law, 
if  satisfied  that  their  conclusion  is  erroneous,  will  even  send 
the  cause  down  to  a  third  trial.^ 

Although  a  transaction  may  be  made  to  assume  the  ap- 
pearance of  a  sale  of  the  goods  by  the  bankrupt  to  the 
creditor,  yet  if  other  circumstances  snow  that  it  was  but  a 
pretended  sale^  the  delivery  of  the  goods  will  be  fraudulent 
and  void.^  So,  though  it  may  amount  to  an  absolute  sale^ 
yet  where  it  appears  that  the  intention  of  the  bankrupt  was 
to  give  the  creditor  an  undue  preference,  the  sale  will,  in 
this  case,  be  equally  void  as  against  the  assignees.^  But 
where  a  creditor,  bemg  unable  to  procure  payment  for  some 
barley  which  he  had  sold  to  the  bankrupt,  and  suspecting 
him  to  be  in  bad  circumstances,  re-purchased  the  barley  by 
a  third  person,  and  in  his  name,  a  short  time  before  the 
bankruptcy, — tike  bankrupt  not  being  privy  to  the  contrivance 
of  the  creoitor, — ^it  was  neld,  that  this  was  no  fitiud  against 
the  bankrupt  law.^ 

'  Flook  T.  Jonet,  4  Bing.  20.  Po-  •  Rust  v.  Cooper,  Cowp.  629. 

'oniv.G^,  ib.22iiote(a).  CHbtmi  *  Martin  v.  Pewtreu,  4    Burr. 

▼.  Btmtts,  3  Scott,  229.  2477. 

'  Oifrjon  V.  Muskett,  4  Man.  &  G.  <  Harrii  t.  LmeU,  1  B.  &  B.  390. 
160.  3  Scott.  N.  R.  427* 
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The  delivery  of  the  property,  however,  will  in  general  be 
ccmsidered  fraudulent,  when  it  is  not  delivered  in  the  tcwol 
course  of  trade,  or  of  the  accustomed  dealing  between  the 
parties/  Thus,  where  a  bankrupt,  on  the  eve  of  his  bank- 
ruptcyy  indorsed  and  sent  a  promissoiy  note  by  me  post  to  a 
creditor,  to  whom  he  had  never  made  a  payment  in  sach  a 
manner  before,  and  no  application  had  been  on  this  occasion 
made  by* the  creditor  to  the  bankrupt  for  a  note,  or  for 
payment,--^the  transaction  was  held  to  be  fraudulent  and 
void.^  So,  where  a  trader  in  embarrassed  circumstances 
^ve  his  creditor  a  promissory  note  for  the  whole  of  his  debt 
m  consideration  of  nis  promise  to  induce  the  other  crediton 
to  agree  to  a  compositioUf  each  party  undertaking  to  keep 
the  matter  a  secret  from  the  other  creditors;'  or,  where 
stock  was  transferred  to  a  creditor  who  had  struck  a  docket, 
in  consideration  of  his  agreeing  not  to  prosecute  the  docket; 
each  of  these  transactions  was  held  a  fruud  upon  the  bank- 
rupt law.**  And  the  same,  where  a  bankrupt  had,  in  con- 
templation of  absconding,  inclosed  certain  bills  to  a  creditor, 
saying,  "he  has  the  honour  to  show  him  that  preference^ 
which  he  conceives  is  certainly  his  due;"  for  though  the 
inclosure  was  made,  without  the  privity  of  the  creditor,  yet 
the  express  motive  of  the  bankrupt  was  to  give  him  a  jw- 
ference,^  Where  a  trader  also  had  voluntarily,  without  ieing 
called  upon  for  the  moneif,  executed  an  assignment  of  a  third 
part  of  nis  effects  to  his  brother,  in  consideration  of  a  pre- 
vious loan  of  1202., — although  possession  was  delivered  in- 
stantly, and  several  acts  of  ownership  were  exercised  by  the 
brother,  who  had  no  knowledge  or  suspicion  of  the  msol* 
vency,-^yet,  as  the  trader  in  two  days  afterwards  absconded, 
and  was  declared  a  bankrupt,  the  coiurt  held  the  deed  void, 
S8  partial  and  unjust  to  the  other  creditors,^  and  as  being 
maae  in  contemplation  of  bankruptcy.  So,  where  a  trader 
(knowing  himself  to  be  insolvent)  called  upon  his  creditor 
and  informed  him  of  it,  when  the  creditor  said,  he  must 
nevertheless  be  paid  his  debt,  which  was  accordingly  done, 
and  the  trader  immediately  afterwards  became  a  bankrupt; 
this  was  held  to  be  a  void  transaction,  inasmuch  as  the  cir- 
cumstance, of  the  trader  catling  upon  his  creditor  and  dis- 
closing to  him  his  situationj  and  then  acceding  directly  to  his 
request  of  payment,  afforded  strong  groimds  for  inferring  a 


^  JUUnon  T.    Temple,    4   Burr.         ^  Cory  t.  Oerickent  2  Mftd.  40. 
2235.  1  B1.441.  •  Harmon  r.Fitker,  Cowp.  117. 

s  4  Burr.  2235.  •  UnioHy.  Bartktt,  3  YTih,  47. 

3  IVeUi  T.  Oirlmg,  1  B.  &  B.  447.  Cowp.  124. 
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fraudulent  performance.^  So,  ako,  where  any  voiuwtary 
payment  is  made  to  a  creditor  under  such  circumstanced^ 
that  in  the  judgment  of  any  reasonable  man  a  bankruptcy 
was  inevitable, — or  that  the  bankrupt  must  be  supposed  to 
have^  anticipated  that  a  bankruptcy  would  in  all  human 
probability  follow, — such  payment  will  be  a  fraud  upon  the 
other  creditors ;  and  the  money  so  paid  may  be  recovered 
back  by  the  assignees.^ 

What  payjnents  not  voluntary. '\  But  a  payment  is  not 
voluntary y  which  is  made  by  a  bankrupt  to  a  creditor,  in 
consideration  of  the  latter  relinquishing  some  right  he  then 
possessed,  although  the  creditor  may  not,  previously  to  relin- 
quishing such  rignt,  have  stipulated  for  any  payment  by  the 
bankrupt  Thus,  where  a  creditor,  who  iiad  a  lien  on  the 
bankrupt's  ship,  received  firom  him  shortly  before  his  bank- 
ruptcy the  balance  due  on  account  of  disbursements  made  on 
the  ship,  and  then  delivered  up  the  ship's  papers  to  the 
bankrupt,  without  having  previously  stipulated  for  payment 
of  the  balance,  as  a  condition  for  the  surrender  of  his  uen, — 
it  was  held,  nevertheless,  that  the  creditor  was  entitled  to 
retain  this  payment  as  against  the  assignees.^  So,  where 
the  bankrupt  paid  his  lanmord  five  quarters'  rent^  even  afiker 
an  act  of  bankruptcy,  the  payment  was  held  to  be  good; 
for  the  landlord  had  a  right  of  distress  and  re-entry  for  the 
rent,  and  he  is  at  liberty  to  waive  that  right  if  he  chooses, 
and  accept  of  the  rent  instead.^  And  in  all  cases,  where  a 
l)ankrupt  has  paid  a  creditor  his  debt,  in  the  regular  coune 
of  traaty  or  of  tlveir  dealings  with  each  other,  this  is  a  &ir 
advantage,  wnich  the  creditor  is  not  compellable  to  relin* 
quish ;  for  it  is  a  transaction  that  might  pass  between  any 
two  persons,  without  having  anything  like  bankruptcy  in 
contemplation.^  Thus,  where  a  bankrupt,  then  solvent, 
ordered  his  correspondent  at  Bombay  to  remit  certain  pro- 
ceeds to  an  agent  in  England,  who  was  in  the  habit  of  accept- 
ing bills  for  the  bankrupt;  though  the  remittance  was  not, 
in  &ct,  made  until  after  the  act  of  bankruptcy,  yet,  as  the 
order  was  given  by  the  bankrupt  when  he  was  solvent,  and 


1  Singleton  v.  Buller,  2  B.  &  P.  portant  facta  are  omitted.   4  Bin?. 

263.  25. 

3  Gibbim  v.  PhOUpB,  7  B.  ft  C.  ^  Tkomf9on  v.  Brntrnn,   1  Bing. 

534.  145.    7  Moore,  548. 

3  PoUmd  V.   Glyn,   4  Bing.  22.  ^  Mavor  v.  Croome,  I  Bing.  261 

2  DovL  &R.    310.      In  the  re-  Steoenion  y.  fVocd^b  ^p,  200, 

port  of  this  caae   (in  2  D.  &  R.),  '  Per  Lord  Mansfldd,  4  Burr. 

Beft,C.J.,obMrvet»  that  many  im-  2235. 
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there  was  no  fraud  in  the  caee^  it  was  held  that  the  og-ent 
was  entitled  to  retain  the  amount  of  his  remittance,  in 
satisfaction  of  a  balance  due  to  him  from  the  bankrupt.^ 

And  where  the  bankers  of  the  bankrupt  had  discounted 
for  him  a  bill  payable  Januai^'  lOth,  the  payment  of  which 
was  guaranteed  oy  L.,  and  on  the  3rd  of  January  the  bank- 
rupt; oeing  in  embarrasijed  circumstances,  gBve  L.  a  check  on 
the  bankers  for  the  amount  of  the  bill,  and  the  bankers,  on 
receiving  the  check,  handed  the  bill  over  to  L.,  and  the 
bankruptcy  took  place  on  the  9th  of  January ;  it  was  held 
that  the  assignees  could  not  sue  the  bankers,  as  having 
received  the  amount  of  the  check  by  way  of  fraudulent 
preference.* 

So,  where  one  of  the  partners  in  a  banking  firm,  which 
was  in  insolvent  circumstances,  and  about  to  stop  pay- 
ment, informed  a  creditor  of  the  state  of  the  house,  two 
days  before  the  stoppage  took  place,  in  consequence  of  which 
the  creditor  took  measures  by  which  his  account  was  drawn 
out  by  a  check  upon  the  bank ;  it  was  held  that  this  was  not 
a  fraudulent  preference  of  the  creditor,  bift  nothing  more 
than  an  ordering  payment  of  a  banker's  check.* 

And  where  a  parfy,  being  in  insolvent  circumstances,  sold 
off  all  his  goods  by  auction,  in  order  that  his  effects  might 
be  rateably  divided  amongst  his  creditors,  and  the  proceed- 
ings of  the  sale  were,  with  his  assent,  paid  over  by  the 
auctioneer  to  the  insolvent's  attorney,  wno,  after  nmking 
several  payments  to  and  for  the  account  of  the  insolvent, 
retained  against  the  assignees  the  whole  amount  of  his  bill 
for  the  business  done  for  the  insolvent ;  it  was  held  that  this 
was  not  a  fraudulent  preference  of  the  attorney,  there  being 
no  proof  that  it  was  intended  that  he  should  hold  the  pro- 
ceeds for  his  own  benefit,  or  otherwise  than  as  the  agent  of 
the  insolvent.^ 

Payments  in  pxwsuance  of  a  previotts  agreement.]  So,  even 
if  the  transaction  amounts  in  reality  to  the  preference  of  a 
creditor,  yet  if  such  preference  be  only  consequential  to  the 
contract — as,  if  the  payment  is  made,  or  the  vtpt  done, 
merely  injmrmance  oj  a  prior  agreement  between  the  parties, 
-—the  creaitor,  in  this  case,  will  not  be  liable  to  reiund  to 
the  assignees.^ 

1  Jamiewn  v.  Hodion,  1  Star.  150.  *  Belcher  t.  Jone$,  2  Mees.  h  W. 
Attef  ▼.  Hodton,  4  Camp.  325.  258. 

»  Abbott  V.  Fomff'et,  1  Bing.  N.  <  H^ainirrigM  v.  Clement,  4  Mees. 
C.  462.     I  Scott,  470.  St  W.  385.' 

*  Per  Lord  Mansfield,  Cowp.  1 17. 
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Thus,  where  an  army  agent  was  in  the  habit  of  advancing 
moipey  to  his  customers  on  their  pay  and  pensions,  by  checks 
on  his  bankers ;  and  having  overdrawn  his  banking  account, 
he  received  a  new  credit  from  the  bankers,  and  engaged  in 
return  to  pay  over  to  them,  on  receipt,  the  sums  which 
usually  came  to  his  hands  half-yearly  trom  government  for 
the  discharge  of  pensions,  the  agreement  not  being  known 
to  the  persons  who  issued  these  funds ;  and  he  committed  an 
act  of  oankruptcy  unknown  to  the  bankers,  and  having  sub- 
sequently received  some  government  remittances,  paid  them 
over  according  to  the  above  arrangement,  being  indebted  to 
the  bankers  in  more  than  the  amount;  it  was  held,  that  if 
these  sums  were  put  into  the  bank,  merely  to  enable  the 
bankrupt  to  go  on  m  business  for  a  time,  they  were  not  pay- 
ments in  fraud  of  creditors.^  And  in  one  case  a  payment 
made  in  pursuance  of  a  previous  agreement  was  not  con- 
sidered a  fraudulent  preference,  although  the  prior  agree- 
ment was  entered  into  at  the  time  when  the  bankrupt  was 
insolvent,  and  the  creditor  knew  he  was  so.^ 

But  where  bankers  fraudulently  sold  out  stock  belonging 
to  a  customer,  which  stood  in  their  names,  and  applied 
the  proceeds  to  their  own  use ;  and  afterwards,  whilst  they 
remained  solvent,  wrapped  up  certain  bonds  of  their  own  in 
an  envelope,  inscribed  with  the  customer's  name,  and  in- 
closed a  memorandum  stating  that  they  had  deposited  the 
bonds  with  him,  as  a  collateral  security  for  his  stock,  which 
they  promised  to  replace,  and  then  deposited  the  parcel 
amongst  the  securities  belonging  to  other  persons  who  dealt 
with  them,  but  without  giving  any  information  of  these 
circumstances  to  the  customer  until  the  evening  before  iheir 
bankruptcy,  when  they  sent  him  the  parcel  with  the  bonds, 
saying,  that  they  must  stop  payment  the  next  morning ;  it 
was  held,  that  the  customer  could  not,  under  these  circum- 
stances, retain  the  bonds  against  the  assignees^  of  the 
bankers;  for,  though  the  bankers  intended  to  deliver  the 
bonds  to  bim,  he  had  never  actual  possession  of  them,  until 
the  very  ece  of  tJie  bankruptcy/;  and  a  contemplated  appro- 
priation does  not  amount  to  an  actual  transfer. 

Where  a  trader,  however,  had  obtained  bills  of  exchange 
from  the  defendant,  upon  a  fraudulent  representation  that 
a  security  given  by  hun  to  the  defendant  (which  was  void) 
was  an  ample  security,  and  on  the  next  day  (being  resolved 
to  stop  payment)  informed    the  defendant  that  he   had 

1  r(srA«rv.  C^Af,  lB.&Ad.l45.        ^  Wilson  v.  Ba\faur,   2  Camp. 
3  Bunt  V. Mortimer,  10B.&  C.44.     579. 
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repented  of  what  he  had  done,  and  had  sent  express  to  stop 
the  hills,  and  would  return  them, — and  three  days  aftei^aids 
committed  an  act  of  bankruptcy — after  which  he  returned 
to  the  defendant  all  the  bills  (except  one  that  had  been 
disooimted),  and  also  two  bank  notes,  pert  of  the  proceeds 
of  such  discount, — ^upon  which  the  defendant  deUvered  back 
the  security,  and  anerwards  a  commission  issued  against 
the  trader,  and  his  assignees  then  brought  trover  against 
the  defend^t  for  these  oills  and  bank  notes ;  it  was  held^ 
in  this  case,  that  the  defendant  was  entitled  to  retain  all  the 
bills  and  notes  so  returned  by  the  bankrupt,  on  the  ground 
that  the  bills  were  originally  obtained  under  a  folse  pretence 
of  giving  a  good  security,  and  that  since,  under  such  circom- 
stances,  a  court  of  equity  would  order  the  property  to  be 
restored,  it  would  be  useless  for  a  court  of  law  to  permit 
that  to  be  recoyered,  which  could  not  be  retained.^ 

Apprehension  (yf  leaal  process.]  So,  where  a  trader,  under 
a  threat,  or  an  appreMnsion  merely,  of  legal  process,  civil  or 
criminal,^  or  from  the  pressure  and  importunity  of  his 
ereditor^'-or  in  pursuance  of  a  bond  fide  demand  made  by 
the  creditor,*  delivers  property  to  him,  or  gives  him  a  power 
to  receive  it ;  the  transaction  in  any  of  these  cases  is  not 
considered  a  fraudulent  preference,  even  though  the  trader 
knew  himself  to  be  insolvent;  for  the  act  on  his  part  is  not 
a  ne^ntary  act,  (which  is  implied  in  the  preference  of  one 
creditor  to  another,)  but  one,  which  proce^  from  the  effect 
%A  fear  or  apprehension.^  And  even  where  a  trader,  in  con- 
ten^Iati(Ni  6t  bankruptcy,  is  intending  to  give  a  creditor  a 
voluntary  preference,  but  before  the  intention  is  consum- 
niated,  the  creditor  calls  and  demands  payment  of  his  debt,— 
the  payment  in  such  a  case  has  been  held  to  be  good.^ 

But  where  the  transfer  or  delivery  of  property  (upon  the 
importunity  of  a  creditor^  €loes  not  redeem  a  trader  from  am 
present  difficulty, — ^which  is  the  ordinary  motive  for  max 
an  act,  when  really  done  under  the  pressure  of  a  threat,— 

1  Gladttone  v.  Hadwen,  1  M.  ft  2  B.  &  P.  582.  Ex  ptrte  Seada- 
S.  517.  mon,  3  Ves.  85.    Yeaiet  v.  flwf. 

*  Ex  parte  De  Toitei,  Mont  138.     1  Yes.  jr.  280.  HoUkrd  v.  Afiderm, 

154.  5  T.  R.  235.    Smith  v.  Payne,  6  T. 
■  Morgan  v.  Brundrett,  2  Nev.  &     R.  152.     Crosby  v.  Crouch,  2  Camp. 

M.  281.  166.     11  East,  256.    De  TVufefT. 

*  Mogg  V.  Baher,  4  Mees.  &  W.  Caml,  I  Star.  88.  Rmd  ▼.  Jft^, 
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this  has  been  hold  to  be  evidence  that  the  transfer  was  not 
made  under  such  pressure,  but  voluutarily,  and  with  a  view 
to  prefer  the  particular  creditor  in  contemplation  of  bank- 
ruptcy. Thus,  where  a  trader,  upon  being  pressed  by  a 
creditor  for  payment  or  security  (one  or  other  of  which  he 
said  he  would  have)  gave  a  biU  of  sale  of  what  was  appa- 
rently the  whole  of  nis  stoch,  and  immediately  afterwards 
left  his  business  and  home,  and  became  a  bankrupt; — ^this 
transaction,  notwithstanding  the  pressure,  was  held  void  as 
against  the  assignees.^ 

So,  where  a  trader,  in  desperate  circumstances,  had  been 
threatened  to  be  arrested  bv  a  creditor,  and  the  creditor 
afterwards  told  him  that  "  he  would  be  fooled  no  longer," 
upon  which  the  trader  paid  the  debt,  but  the  payment  did 
not  relieve  Him  from  liis  difficulties,  or  render  it  more  pro-- 
bable  that  he  would  continue  Ids  business,  and  in  the  evening 
of  the  same  day  he  committed  an  act  of  bankruptcy,  and  a 
jury,  under  these  circumstances,  found  that  the  payment 
was  voluntary,  the  court  of  Common  Pleas  refused  to  disr 
turb  the  verdict.^ 

JV7ien  volwitary  transfer  valid,']  But  even  a  voluntary 
transfer  of  property,  made  by  a  trader  in  a  situation  of  im- 
pending bankruptcy,  will  not  be  void,  if  made  hon&  Jidcy 
and  not  from  any  motive  of  undue  preference.  As,  in  a  case, 
where  certain  traders  ordered  goods  of  a  manufacturer  to  be 
sent  to  their  agents  to  be  shipped,  and  after  the  goods  were 
delivered  to  such  t^ents,  (the  traders  having  stopped  pay- 
ment,) the  manufacturer  got  possession  of  the  ^oods,  by 
indemnifying  die  agents  for  delivering  them  up  to  him ;  and 
the  traders,  having  called  a  meeting  of  their  creditors,  were 
encouraged  by  the  result  of  such  meeting,  as  well  as  by  legal 
advice,  to  give  up  all  claim  to  the  ^oods  to  the  manumc- 
turer,  which  they  accordingly  did  tne  latter  end  of  July, 
but  did  not  commit  an  act  of  bankruptcy  until  the  26th  of 
September;  it  was  held  that  the  above  circumstances  were 
evidence  for  a  jury  to  find,  that  the  goods  were  given 
up  bond  Jidcj  and  not  from  any  wish  to  give  an  undue 
preference.^ 

So,  though  a  trader  may  contemplate  tliat  his  trade  must 
cease,  and  that  he  cannot  pay  his  creditors  unless  they  give 
him  time,  it  does  not  necessarily  follow  that  he  contem- 
plates bankruptcy.    Thus,  where  B.  had  purchased  goods  on 

'  TkmUon  v.  Hargrea09S,  7  Eait^         *  Coo*  v.  Rogers,  7  Bing.  430. 
544.  '  Duron  y.  Baldtvin,  5  East,  175, 
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October  8tli  for  the  purpose  of  exportation,  but  finding  that 
he  must  stop  payment,  and  that  he  could  not  apply  the 
goods  to  the  purpose  for  which  they  were  bought,  he 
returned  them  to  the  seller  on  October  IGth,  and  on  the 
17th  he  stopped  payment,  but,  expecting  remittances  from 
abroad  more  than  sufficient  to  pay  his  debts,  he  had  no 
doubt  but  that  his  creditors  would  give  him  time,  which 
they,  however,  refused,  and  a  commission  issued  against  him 
the  2nd  of  November ;  it  was  held,  that  under  Siese  fiGu;ts 
the  jury  were  warranted  in  finding,  that  the  re-delivery  of 
the  goods  to  the  seller  was  not  made  in  contemplation  of 
baiikruptoy,^  So  also,  where  a  preference  is  given  by  a 
trader,  in  contemplation  of  an  intended  deed  of  con^kmtim, 
^—though  it  would  have  been  fraudulent  as  against  the  cre- 
ditors under  that  deed,  if  it  had  been  carried  into  efPect,— 
yet,  as  a  commission  of  bankruptcy  did  not  issue  until  four 
months  afterwards,  this  was  held  to  be  not  a  preference  in 
"  contemplation  of  bankruptcy;  for  no  comnUssion  was,  in  fact, 
•contemplated  Kt  the  time  the  preference  was  given.^ 

But  where  a  creditor  remsed  to  join  in  a  composition 
deed,  by  which  the  banki-upt  was  to  be  released  from  his 
debts  on  paying  8^.  in  the  pound,  unless  the  banknipt 
assigned  a  policy  of  assurance  to  the  creditor,  which  was 
^  '  done ;  it  was  held  that  such  assignment  was  a 


fraud,  and  that  the  assignees  under  the  bankruptcv  were 
entitled  to  recover  from  the  creditor  the  money  Ke  had 
received  on  the  policy,  notwithstanding  the  8^.  in  the  pound 
^as  never  paid.^  For  a  creditor  cannot  ostensibly  accept  a 
composition,  and  at  the  same  time  stipulate  for  a  particular 
advantage  to  himself,  which  is  not  expressed  in  the  ccmipo- 
sition  deed,  nor  communicated  to  the  other  creditors.* 

And  where  cash  and  notes  were  delivered  over  by  the 
partners  of  a  country  bank,  bein?  at  the  time  in  &iling  cir- 
cumstances, and  having  suspended  payment,  and  who,  a  few 
days  afterwards,  became  bankrupts,  were  held  to  be  recover- 
itble  by  the  'assignees,  as  money  had  and  received  to  their 
use,  although  there  was  no  idea,  at  the  time  of  delivery,  of 
giving  an  imdue  preference,  and  no  contemplation  of  an  act 
of  bankruptcy.*  But  where  a  merchant  in  London  received 
bills  of  exchange  from  his  correspondent  at  Amsterdam,  to 
whom  he  was  indebted  beyond  the  amoimt  of  the  bills,  and, 

'  Fidgeon  v.  Sharps  1  Manh,  196.  ^  JUager  v.  SpaUmg^  4  fiiBg. 

A  Taunt.    539.  S.  P.   Atkinson  y,  N.  C.  407.    6  Scott,  204. 

BrindaU,  2  Bing.  N.  C.  925.  «  CuUmgusfrth  ▼.  Loyrf,  2  Beav. 
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after  stopping  payment,  called  a  meeting  of  his  creditors  on 
the  7th  01  January^  when  it  was  agreed  that  the  bills  should 
be  delivered  to  an  agent  in  London  of  the  creditors  at  Am- 
sterdam,  in  order  to  receive  the  money  and  hold  it  for  the 
persons  who  might  be  ultimately  entitled  to  it ;  but  the  bills 
nad  been  previously  delivered  by  the  merchant  to  such  agent, 
for  the  use  and  on  the  account  of  the  creditor  at  Amster- 
dam, and  the  agent  received  payment  of  the  bills  as  they 
respectively  became  due;  and  the  act  of  hanhmptcy  was  not 
committed  till  October  following,  wlien  a  commission  issued 
against  the  merchant:  under  these  circumstances,  Lord 
Slenborough  held  that  the  assignees  could  not  maintain  an 
action  against  the  agent  for  the  amount  of  the  bills,  as  they 
were  deposited  with  nim  for  the  use  and  benefit  of  the  cre- 
ditor, and  the  bankrupt  might,  at  the  time  of  the  deposit, 
have  himself  directly  returned  them  to  Amsterdam.^ 

Where  a  creditor  alleges,  in  his  petition,  that  there  has 
been  a  firaudulent  preference  of  another  creditor  by  the 
bankrupt,  the  court  of  review  will  send  the  case  for  inquiry 
before  uie  commissioner,  tbe  creditor  undertaking  to  pay  the 
costs  of  the  inquiry.^ 


Section  VIL 
Goods  in  Transitu^  and  herein  of  the  Right  of  Stoppage, 

The  assignees  are  not  entitled  to  any  goods  consigned  to 
the  bankrupt,  which  may  be  stopped  in  transitu,  whether 
such  goods  are  consigned  to  the  bankrupt  himself,  or  whether 
he  obtains  possession  of  them  in  tlieir  transit  to  the  hands  of 
the  r^ular  consignee. 

The  right  of  stoppage  in  transitu  is  a  privilege  which  the 
law  affords  to  every  vendor  who  has  not  ieen  paid  for  goods, 
in  order  to  protect  himself  against  the  insolvency  of  the 
vendee.  Though  forming  part  of  the  general  law  of  mer- 
chants,' it  seems  with  us  in  England  to  have  been  first 
established  in  the  court  of  chancery,  as  a  kind  of  equitable 

^  (Trq^  V.  Or^ftUhe,    I   Camp,  session  of  an  insolvent  vendee,  he 

B9.  ia  entitled  to  have  it  back   again 

'  Ex  parte  Ba<»i£r,lD.&C.  112.  (1  East,  5 15.    Abbott  on  Shipping. 

'C  Robina'ft  Adm.    Rep.    325.  333,  et  seq.)  ;  and  this  was  also  the 

In  Russia  and  in  France,  if  a  seller  rule  of  the  ancient  civil  law.  Dig. 

can  merely  identify  the  property,  18,  I,  19. 
though  it  may  be  in  the  actual  pos' 
VOL.  I.                                         Z 
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lien,^  and  to  have  been  afterwards  adopted  bj  the  courts  of 
common  law,  for  the  purposes  of  substantial  lustioe,  and  to 
prevent  the  debts  of  one  man  being  paid  with  the  effects  of 
another.^  But,  from  whatever  source  it  sprung,  it  is  a  right 
now  universally  recognised  in  all  cases  between  an  unpaid 
vendor  of  gooas  and  the  vendee ;  so  much  so,  indeed,  that 
Lord  Hardwicke  once  observed  in  a  matter  of  this  kind,  that 
if  the  assimor  could  get  his  goods  back  a^ain  by  any  means^ 
provided  he  did  not  steal  them,  he  would  not  blame  bim.^ 
As  between  the  vendor  and  vendee,  however,  the  right  does 
not  (strictly  speaking)  exist,  unless  the  vendee  proves  insol- 
vent; for  if  a  vendor,  from  misinformation,  or  excess  of 
caution,  assumes  this  privilege  during  the  vendee^s  solvency, 
he  assumes  a  right  which  does  not  belong  to  him ;  and  the 
vendee  would,  in  such  case,  be  entitl^  not  only  to  the 
delivery  of  the  goods,  but  also  to  indemnity  from  the  vendor 
for  the  expenses  incurred  in  obtaining  possession  ^  of  them. 
But  it  is  not  necessarv  that  the  vendee  should  be  actudOy 
insolvent  at  the  time  the  goods  are  stopped ;  for  if  he  proves 
to  be  so  before  the  ordinary  time  wnen  they  would  have 
reached  their  destination,  the  vendor  will  In  that  case  have 
been  justified  in  the  exercise  of  this  right,  and  to  the  benefit 
of  his  own  provisional*  caution. 

In  the  multifarious  changes  of  ownership,  however,  which 
merchandize  is  occasionally  subject  to  in  its  transit  fix>m  one 
trader  to  another,  questions  of  difSculty  will  frequently  occur 
between  the  consignor  and  third  persons,  when  tne  consienee 
assigns  for  a  valuable  consideration  the  bill  of  lading  of  the 
goods  transmitted  to  him  b^  the  consignor,  and  without 
notice  (on  the  part  of  such  third  persons)  that  the  goods  hare 
not  been  paid  for  by  the  consignee.  It  is  proposed,  therefore, 
to  consider  the  right  of  stoppage  in  transitu  under  two  divi- 
sions :  Jlrst,  as  it  relates  to  questions  simply  between  the 
consignor  and  consignee,  where  there  has  been  no  resale,  or 
alienation,  of  the  goods  by  the  consignee ;  and,  secondly,  as 
to-questions  between  the  consignor  and  third  persons,  where 
there  has  been  such  resale  or  alienation. 

>  Wwnman  ▼.  VandeptU,  2  Veni.  cases  are  founded ;  bat  the  riglit 

203.    Snee  v.  Preicott,  I  Atk.  245.  wu  recognized  in  fVueman  y.  Fan- 

jyAquila  v.   Lambert,  Amb.  399.  deput,  2  Vera.  203,   long  before 

2  Eden,  Rep.  75.  the  case  of  Snee  v.  PreKott  oc- 

«  7  T.  R.  445.  cuned. 

<  Snee  V.  Pr9$ooU,  1  Atk.  250.  -<  Per  Sir  W.  Scott,  6  Rob.  Adm. 

Lord  Kenyon  said,  (3  T.  R*.  467,}  Rep.,  case  of  The  Constaatia ;  and 

that  the  doctrine  of  stopping  goods  see  JSHir  t.  Hunt,  3  T.  R.  469. 

in  transitu  was  bottomed  on  Snee  *  n>id. 
▼.  Preteott,  on  which  all  the  other 
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Between  the  coneig^nor  and  consignee.']  And,  Jlrst,  as  to 
questions  between  the  consignor  arid  consignee,  where  there 
has  been  no  resale  or  alienation  by  the  consignee. 

All  goods  not  paid  for  by  a  consignee  may  be  stopped  by 
the  consignor  in  any  period  of  their  transit,  ere  they  reach 
the  hands  of  the  consignee,*  whether  delivered  to  a  wharfin- 
ger,^ a  carrier,  an  innkeeper,^  a  master  of  a  vessel,^  or  in  feet 
to  any  other  person,  either  to  forward,  or  to  carry  and 
deliver  to  the  consignee.  And  even  when  goods  are  de- 
hvered  to  a  common  carrier,  or  on  board  a  general  ship,  at 
the  request  and  appointment  and  in  the  nameoftlie  consignee, 
and  at  his  risk  and  expense ;  the  consignor  is  nevertheles.s 
entitled,  if  the  consignee  become  insolvent  before  the  goods 
arrive,  to  stop  them  in  transitu,^  For  a  delivery  of  this  nature 
to  a  carrier,  or  master  of  a  shin,  being  made  merely  for  the 
purpose  of  forwarding  the  goods  to  their  destination,  is  only 
a  constructive,  and  not  an  actual,  delivery  to  the  consignee ; 
and,  though  in  cases  as  between  buyer  and  seller,  if  no  bank- 
ruptcy or  insolvency  happen,  the  goods  in  such  a  case  may  be 
considered  in  the  possession  of  the  buyer  the  instant  they  so 
out  of  the  possession  of  the  vendor,  yet,  in  the  event  oi  me 
bankruptcy  of  the  vendee,  an  actual  delivery  is  necessary  to 
divest  the  vendor's  right  of  stopping  the  goods  in  transitu.^ 
Therefore,  where  A.  having  contracted  for  the  purchase  of  a 
cai^  of  deals  to  be  shipped  from  St.  Petersburgh,  accepted 
a  bul  for  the  amount,  and  effected  an  insurance  on  the  cargo; 
and  a  loss  having  occurred,  A.  gave  the  underwriters  notice 
of  abandonment  the  day  before  the  bill  became  due,  but  the 
deals  were  afterwards  stopped  in  transitu  at  ELsinore,  before 
A  became  a  bankrupt ;  it  was  held  that  A.'s  assi^ees  could 
not  recover  against  tne  underwriters,  as  A.,  after  the  stoppage 
in  transitu,  had  no  longer  an  insurable  interest.'  The  same 
rule  applies  when  the  goods  are  delivered  to  a  packer,  or 
wharfinger,  at  the  request  of  tlie  consignee,  to  be  forwarded 
to  their  place  of  ultimate  destination ;  tor,  in  such  a  case,  the 
packer,  or  wharjingei',  is  considered  merely  as  a  middle  man, 

'  Wueman  ▼.  Vandeput,  2  Vern.  £x  parte  ffiMtnjon,  dt.  Amb.  400. 

203.    Ex  parte  Clare^  \  C.  B.  L.  Ex  parte  Walker,  1  C.  B.  L.  394. 
363.    Snee  y.  Preteoii,  1  Atk.  245.         «  Waliey  t.  Mentgomerp,  3  East, 

Northe^  V.  Field,  2  Esp.  613.    Btr.  585. 
kett  Y.  /ifiAtfu,  dt.  Cowp.  295.  <  Per  BuUer  J..  EUis  y.  HuiU, 

'  Ma2«  Y.  BoA,  2  B.  &  P.  457.  3  T.  R.  469.    Per  Lord  Haidwkke, 

■  Hunter  y.  Beai,  dt.  3  T.  R.  1  Atk.  284.    Stokgt  y.  La  Riviire, 

466.  dt.3T.R.466. 

*  lyAquiia   Y.    Lambert,   Amb.         ?  cfay  y.  Harriian,  10  B.  9t  C. 

399.    2  Eden,  75.     1  C.  B.  L.  382.  99. 

z2 
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and  only  one  of  the  hands  by  which  the  goods  are  to  be  for- 
warded.' And  in  a  case  of  this  description^  it  is  a  proper 
question  for  the  jury,  whether  the  wharfinger  took  possession 
of  the  goods  for  the  conTeyance,  as  the  owner  of  them,  or  as 
an  agent  merely  to  forwara  them  to  him  in  their  transit  from 
the  consignor.^  So,  where  A.  agreed  to  buy  some  articles  of 
plate  of  fi.,  who  was  to  get  A.'s  arms  engrayed  upon  them, 
and  to  pay  for  the  engraving ;  it  was  held  that  a  deliveiy 
to  the  engraver  for  that  purpose  was  not  a  delivery  to  A., 
so  as  to  defeat  B.'s  right  of  stopping  the  plate  in  transitu.^ 

But,  where  the  buyer  of  ^oods  nas  no  fvarehou^  of  his 
own  to  receive  them,  except  tnat  of  a  packer j  or  a  wharfinger y 
and  is  in  the  habit  of  using  their  warehouse  as  the  general 
repository  of  his  goods,  the  transitus  in  this  case  wiU  be  at 
an  end,  when  the  goods  arrive  at  such  warehouse ;  for  the 
packer  and  wharfinger  are  then  considered  as  the  private 
agents  of  the  buyer,  and  their  possession  as  that  of  the  buyer 
mmself.^  And  so,  where  a  trader  in  London,  havinsp  no 
warehouse  of  hie  awn^  was  accustomed  to  purchase  goods  at 
Manchester,  and  export  them  to  the  continent;  and  the  goods 
after  their  arrival  in  London  remained  in  the  waggon-office  of 
tJie  carriers,  until  they  were  removed  by  the  trader  for  the 
purpose  of  being  shipped ;  it  was  held,  under  these  circnm- 
stances,  that  the  transitus  of  the  goods  were  at  an  end  on 
their  arrival  at  the  waggon-office.^  But  this  is  not  so  when, 
at  the  time  of  the  purchase  of  the  goods,  the  place  of  their 
ultimate  destination  is  specified  by  the  buyer  to  the  sdler.^ 

It  was  said  indeed  by  Lord  Mansfield,  that  goods  remained 
in  transitu,  until  they  came  to  the  corporal  touch  of  the 
vendee.'  But  this  is  merely  a  figurative  expression,  and  has 
never  been  literally  adhered  to.®  For,  where  the  goods  are 
bulky,  there  may  be  a  symbolical  delivery  of  them,  without 
any  change  of  place,  or  without  the  vendee  even  seeing  them, 
— such  as  a  delivery  of  the  key  of  the  warehouse  •  where  they 
are  deposited, — or  by  the  transfer  of  any  other  indicia  of 

I  MUU  ▼.  BaU,  2  Bos.  &  P.  457.  ^  Bowe  t.  Pickfard,  1  Moore.  526. 

Hunt  V.  Ward,  cit.  3  T.  R.  467.  8  Taunt.  83. 

•  Edwards  v.  Brewer,  2  Mees.  It  W.  '  Coates  t.  Railton,   1  B.  &  C. 

375.  422. 

3  Jamet  v.  Griffin,  1  Tyrr.  &  G.  '  Hunter  v.  Seal,  cit.  3  T.  R. 

449.     1  Mees.  &  W.  2.     2  Ibid.  466. 

623.  «  Per  Lord  K.  3  T.  R.  468. 

3  Owemon  v.  Morte,  7  T,  R.  64.  »  Per    Lord    EUenboroag^,    12 

*  ^coltY.  P^tt/,  3B08.&P.469.  East,  618.    Per  Lord  K.   1  East, 

Richardton  v.  Goss,  ibid.  127.    Per  192. 
Cbambre  J.,  Leeds  v.  tVrigfU,  ibid. 
320. 
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property,  as  of  West  India  Dock  warrants,  where  the  goods 
are  lyinff  in  the  company's  warehouses.'  In  such  cases  it  is 
quite  sufficient,  if  the  goods  come  virtually  into  the  possession 
of  the  vendee;  and  he  has  exercised  over  them  some  act  of 
ownership.^ 

And  where  goods  were  consigned  to  a  bankrupt  in  the 
country,  and,  as  soon  as  they  arrived  at  the  inn  there,  his 
assignee  went  and  put  his  ma7*k  upon  them,  but  did  not  take 
them  away;  it  was  held,  nevertneless,  that  the  consignor 
could  not  afterwards  stop  them,  as  this  was  a  sufficient  taking 
possession  of  them,  so  as  ta  prevent  their  being  considered 
any  longer  tw  transitu.^  And  so,  where  the  vendee,  on  the 
arrival  of  the  goods  ^  at  the  carrier's  warehouse,  takes  away 
part,  and  takes  samples  of  the  other  part,  directing  the  latter 
part  to  remain  in  the  warehouse  of  the  carrier ;  for  from  that 
moment  the  latter  ceases  to  be  a  carrier,  and  becomes  a  mere 
bailee.  A  vendor,  however,  does  not  lose  his  riffht,  by  the 
consignee  merely  making  a  prior  claim  to  the  gooos ;  for  there 
must  oe  either  a  delivery,  or  some  takina  of  possession  by  the 
vendee,  in  order  to  divest  the  vendor  effectually  of  his  right 
to  stop  them.*  And  the  payment  of  freight  for  the  goodsljy 
the  consi^ee,  or  his  agent,  appears  not  of  itself  to  be  a  suffi- 
cient takmff  of  possession,  so  as  to  deprive  the  consignor  of 
his  right  of  stoppage.* 

But  in  all  cases,  where  the  goods  are  delivered  by  the 
vendor  to  v^  particular  agent,  appointed  by  tlie  vendee,  without 
being  subject  to  any  ulterior  destination,  and  remain  entirely 
under  the  vendee's  control,  the  right  of  the  vendor  to  stop 
in  transitu  is  at  an  end.^ 

So,  if  goods  at  the  time  of  the  sale  are  in  the  hands  of  a 
wharfinger,  (though  not  appointed  by  the  vendee,  but  having 
been  previously  deposited  with  him  by  the  vendor,)  and  the 
vendor  delivers  a  note  to  the  vendee,  ordering  the  wharfinger 
to  deliver  the  ffoods  to  him ;  and  the  wharfinger  receives  the 
note,  and  nothing  remains  to  he  done  by  the  vendor  in  order 
to  complete  the  sale ;  the  wharfinger  is,  in  this  case,  bound 
to  hold  the  goods  as  the  agent  of  the  vendee,  and  the  vendor 
cannot  countermand  the  order  for  delivery ;  nor  is  a  transfer 

*  Ketfser  ▼.  Sute,  Gow.  N.  P.  C.  ^  Fotter  v.  Frampton,  «'  B.  &  C. 
68.     Lueat  ▼.  Dorrien,   7  Taunt.     109. 

276.     1   Moore,    29.    Zwinger  v.  «  1  Atk.  245.  Amb.  399.  2  B. 

Samuda,    1   Holt.   395;    and  tee  &  P.  457. 

6  G.  4.  c.  94,  t.  2.  <  MUl9  v.  Bail,  2  B.  &  P.  457. 

*  fVright  V.  Lowes,  4  Esp.  82.  Kinlock  v.  Craig,  3  T.  R.  1 19. 

>  BUit  V.  Hunt,  3  T.  R.  464.  '  Dixon  ▼.  Baldwin,  5  East,  175. 
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in  the  wharfinger's  book,  as  we  have  before  seen,  necessary 
to  complete  the  delivery.* 

But  in  all  cases,  where  any  material  acts  (previous  to  the 
delivery  of  goods)  remain  to  be  done  by  the  vendor,  or  the 
wharfinger — such  as  the  rveighing  or  measuring  of  the  gnoods, 
or  the  separation  of  the  quantity  sold  from  the  generaTbulk, 
— the  order  for  delivery  may  in  that  case  be  countermanded,^ 
though  it  is  even  actually  entered  in  the  wharfinger's  books, 
and  the  goods  transferred  into  the  name  of  the  purchaser.* 
So,  where  it  was  the  practice  for  a  wharfinger  to  deliver  the 
goods  upon  the  application  of  the  consignee,  and  until  such 
application  to  keep  them  on  board  the  vessel ;  and,  if  not  ap- 
plied for  before  the  vessel  returned,  to  land  them,  and  keep 
them  in  his  warehouse  to  the  order  of  the  shipper ; — it  was 
held,  that  before  any  application  had  been  made  by  the  con- 
signee, and  before  the  goods  were  landed,  the  shipper  might 
stop  them  in  transitu^  notwithstanding  the  consignee  was  in 
the  habit  of  having  flour  consigned  tonim  at  the  wharf,  and 
sometimes  sold  it  on  board,  and  sometimes  when  it  was  landed 
and  kept  for  him  in  the  wharfinger's  warehouses."* 

It  has  been  decided  in  one  case,  that  though  goods  are 
permitted  to  remain  in  the  warehouse  of  the  vendor,  3'et,  if 
lie  receives  jvareJwuse  rent  for  them,  this  amoimts  to  such  a 
delivery,  as  prevents  the  vendor's  right  of  stoppage  in  tran- 
,ntu;^  thougu  this  circumstance  alone  would  not,  if  the  vendor 

^  Harman  v.  Andenon,  2  Camp,  holding  a  commodity  in  a  Uquid 

243.     IVhitekmue  v.  Frost,  12  East,  stale  to  be  delivered,  when    not 

614.  separated  from  the  general  maaa,— 

'  WaUace  v.  Breedi,  13  East.  522.  than  where  the  goods  are  of  a  »oM 

Hanson  v.    Meyer,    6    East,    614.  substance.    And  the  case  of  ff%iXe- 

Howes  V.  Watson,  2  B.  &  C.  548.  house  v.  Ftost  was,  as  to  this  par- 

Rugg   V.    Minstt,    II    East,  210.  ticuiar  point,  much  questioned  by 

Austin  V.   Craven,  4  Taunt,  644.  the  judges  in  Austen  v.   Craven^ 

White  V.   nVks,  5  Taunt.   176.   1  4  Taunt.   644.     Upon  the  whole. 

Marsh.   2.    Zagury  r.  PumeU,  2  the  better  opinion  seems  to  be,  that 

Camp.  240.     It  is  impossible  to  wherever  goods  are  in  a  general 

reconcile  the  case  of  White  v.  WUks  mass,  whether  in  a  solid,  or  a  liquid 

with  that  of  Whitehouse  v.  Frost,  state,  a  separation  of  the  quantity 

supra ;  the  latter  case  deciding  that  sold  is  indispensable,  to  prevent  the 

the  delivery  of  a  quantity  of  oil  was  vendor's  right  to  countermand  the 

complete,  though  the  oil  sold  had  order,  and  stop  the  delivery. 

not  been  actually  separated  from  a  '  Sheptey  v.  Davis,  1  Marsh.  2&2. 

larger  quantity  belonging  to   the  Butk  v.  Davis,  2  M.  &  S.  397. 

vendor; — and  the  former,  that  such  **  Tudter  v.  Humphrey,  4  Bing. 

previous  separation  was  absolutdy  516. 

necessary,  before  the  delivery  could  '  Hurry  v.  Mangles,    1    Camp, 

be  considered  perfect.    It  was  ob-  452;  but  see  per  Heath  J.  5  TUmt. 

served  by  Sir  J.  Mansfield,  C.  J.,  that  1 79. 
the  difficulty  was  much  greater  in 
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become  bankrupt,  prevent  his  asskpaees  from  substantiating 
a  claim,  founded  on  the  principle  of  reputed  ownership.  But 
where  an  unpaid  vendor  permits  the  goods  to  remain  in  his 
own  warehouse  rent  Jree,  it  has  been  neld  that  he  may  then 
stop  them  in  trafieitu,  although  he  has  given  the  vendee  a 
delivering  order,  under  which  part  of  the  goods  have  been 
removed.* 

In  general,  however,  a  delivery  of  part  of  a  consignment 
of  goods  to  the  consignee,  puts  an  end  to  the  transitus  of  the 
whole.^  But  where  a  carrier  landed  a  part  of  the  goods  on 
the  vendee's  wharf,  and  then,  finding  that  the*  vendee  had 
stopped  payment,  reloaded  the  same  on  board  his  own  barge, 
ana  took  the  whole  of  the  goods  to  his  own  premises ;  it  was 
held,  that  this  did  not  amount  to  a  delivery  of  the  goods,  so 
as  to  divest  the  consignor  of  his  right  to  stop  in  transitu ; 
for  the  special  property  remained  in  the  earner ,  after  such 
part  deUvery,  untu  the  freight  was  paid,  or  until  he  had  done 
some  act  to  show  that  he  assented  to  part  with  the  possession 
of  the  goods,  without  receiving  his  freight.' 

Where  goods  are  delivered  on  board  a  ship  in  the  actual 
possession  of  the  vendee,  that  is,  one  which  is  let  to  him  for 
a  certain  period,  and  over  which  he  has  the  entire  manage- 
ment and  control  ;^  or  if  goods  are  delivered  to  the  vendee  at 
a  wharf,  and  are  afterwards  shipped  by  him;*  the  vendor 
has  then  in  neither  case  a  ri^ht  to  stop  them  in  transitu. 
But  this  rule  may  be  controllea  in  some  measure  by  the  laws 
of  a  foreign  state,  upon  a  transaction  taking  place  within  the 
foreign  jurisdiction :  as,  where  goods  were  put  on  board  a  ship 
in  a  port  of  Russia,  and  the  consignors  (who  are  by  the  law 
of  that  country  entitled  to  sue  out  process,  and  retake  their 
^oods  on  board  any  ship,  and  retain  them  till  they  are  paid 
ror,)  applied  to  tlie  captain  of  the  ship  to  sign  Uie  bills  of 
lading  to  their  order  (wnich  he  complied  with),  without  the 
necessity  of  suing  out  process ;  this  was  held  to  be  a  sub- 
stantial compliance  with  the  Russian  law  on  the  part  of  the 
captain,  and  that  he  was  consequently  boimd  to  deliver  the 
goods  to  the  order  of  the  vendors,  and  not  to  the  assignees  of 
Uie  vendee,  who  had  become  bankrupt.^  And  where  the 
vendee  has  no  control  over  the  ship,  but  merely  enters  into 

*  Townleff  v.  Crump,  5  Nev.  &  M.  <  FowUr  y.  Kymer,  cit.  7  T.  R. 

606.  440.     1  East,  522.    3  East,  39S. 

-  SluUey  V.  Hayvoard,  2  H.  B.  *  NohU  v.  Adams,  7  Taunt.  59. 

504.    Hammond  t.  Andenon,  1  N.  *  Jngli$  v.   Uskerwood,    1   Bait, 

R.  69.  515. 

3  Crawfhay  v.  Bodes,  1  B.  ft  C. 
181. 
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an  agreement  mth  the  master,  for  the  ship  to  go  to  a  par- 
ticular port,  and  there  receive  goods  on  his  account, — ^the 
delivery  of  ^oods  on  board  a  ship,  under  these  circumstances^ 
is  not  a  dehveryto  the  vendee  j  but  the  goods  may  be  stopped, 
in  transitu,  as  they  might  on  board  a  general  ship,  without 
reference  to  the  laws  of  any  foreiypi  state.* 

But  where  there  is  a  specijtc  pledge  of  a  cargo,  by  express 
agreement  between  the  parties,  accompanied  with  an  indorse- 
ment and  delivery  of  the  bill  of  lading  by  the  consignor  to 
the  consimee, — ^then,  aft<jr  the  goods  are  once  put  on  board 
the  ship  by  the  consignor,  it  seems  that  he  has  afterwards 
no  right  to  stop  them  in  transitu.  Thus,  where  a  merchant 
at  Liverpool,  desiring  an  extension  of  credit  upon  a  banking- 
house  in  London,  agreed  (among  other  securities)  to  consign 
certain  goods  to  a  mercantile  house  in  London,  consisting  of 
the  same  partners  as  the  banking-house,  though  under  a  dif- 
ferent firm, — and  accordingly  remitted  the  invoice  of  a  caigo, 
and  the  bill  of  lading  indorsed  in  blank,  to  the  mercantile 
house,  but  the  cargo  was  prevented  from  leaving  Liverpool 
by  an  embargo,  and  the  consignor  then  became  bankiiipt, 
considerably  indebted  to  the  bankers ;  it  was  held  that  these 
circumstances  amoimted  to  an  actual  transfer  of  the  goods  by 
the  consignor  to  the  consignee ;  and  that,  upon  the  delivery 
on  board  the  ship,  they  became  vested  in  the  consignee.^  So, 
where  C.  advanced  money  to  A.,  on  an  express  a£;reement 
from  A.,  that  the  proceeds  of  a  cargo  of  fish  (whien  A.  bad 
consigned  to  B.  for  sale)  should  be  remitted  to  C,  in  order 
that  tney  might  constitute  a  security  for  the  money  advanced 
by  C. ;  it  was  held,  that  this  was  an  appropriation  of  the  pro- 
ceeds of  the  careo,  which  A.  could  not  rescind,  by  afterwards 
writing  to  B.,  that  the  cargo  was  not  to  be  responsible  for  any 
advances  made  by  C. ;  for  nis  engagement  with  C.  was  not 
like  a  mere  order  for  payment  of  money,  which  might  be  re- 
voked by  a  subsequent  countermand  oefore  nayment ;  and 
that  B.,  under  these  circumstances,  was  justinea  (as  against 
A.'s  assignees)  in  remitting  the  proceeds  to  C.^ 

Though  the  consignor  has  a  right  to  stop  the  goods  at 
any  time  before  they  reach  their  journey's  end,  yet  it  has 
been  said,  that  if  the  vendee  meet  them  upon  the  road,  and 
take  them  into  his  own  possession,  the  goods  will  then  have 
arrived  at  their  journey^  end  with  reference  to  the  right  of 
stoppage.**    But  in  a  case  where,  upon  the  arrival  of  a  ship 

1  BohtUnek  t.  Inglit,  3  East,  311.         >  FUher  r.  MUlfr,  i  Bing.  1 60. 
«  HaUle  V.  SmUh,  I  B.  &  P.  663 ;      •  -•  Per  Lord  Alvanlcy.  2  B.  fc  P. 
uidseer0rfti«v./ett)eU,4C«inp.31.     461. 
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at  her  port  of  dischar^^  the  assignees  of  the  consignee  (who 
had  become  bankrupt)  took  possession  of  the  cargo,  ana  the 
ship  was  afterwards  obliged  to  perform  quarantine,  during 
which  the  cargo  was  claimed  by  the  consignor ;  it  was  ruled 
by  Lord  Kenyon,  and  his  opinion  was  afterwards  approved 
of  by  the  court  of  King^s  Bench,  that  the  consignor  had  a 
right  to  stop  the  goods,  as  the  ship  had  not  completed  her 
voyage  until  Quarantine  was  performed.  And  he  is  reported 
to  have  addea,  that  if  a  consignee  had  a  ri^ht  to  ^o  out  to 
sea  to  meet  the  ship,  in  order  to  take  possession  of  tiie  goods 
on  board  her  before  the  termination  of  her  voyage,  it  would 
go  the  length  of  saying,  that  he  might  meet  the  ship  coming 
out  of  the  port  from  whence  she  nad  been  consigned,  and 
thus  immeaiately  divest  the  property  out  of  the  consignor, 
and  vest  it  in  himself, — a  position  which  of  course  could 
never  be  supported,  as  there  would  then  be  no  possibility  of 
stoppage  in  transitu  at  all.^  There  may,  however,  be  a  dis- 
tinction between  carriage  by  sea  and  carriage  by  land  upon 
this  point ;  for,  in  the  former  case,  the  master  of  the  snip, 
by  signing  the  bill  of  lading,  agrees  with  tJie  consignor  to 
deliver  the  goods  at  the  destined  port ;  which  therefore  gives 
no  authority  to  the  consignee  to  demand  them  before  their 
arrival ;  ^  whereas,  in  the  latter  case,  no  such  express 
agreement  is  entered  into  between  the  consignor  and  the 
carrier. 

The  vendor  is  entitled  to  stop  the  goods  in  every  part  of 
their  transit  to  the  place  of  their  destination ;  and,  therefore, 
his  merely  handing  over  the  shipping  note  and  delivery 
order  to  the  wharfinger  before  their  arrival,  was  held  not  to 
transfer  the  property  so  entirely  as  to  defeat  his  right  to  stop 
the  goods,  by  an  order  to  that  effect  ffiven  to  the  wharfinger 
two  days  before  the  arrival.*  And  Sie  right  may  be  exer- 
cised also,  without  taking  actual  possession  of  the  goods ;  for 
a  claim  made  by  the  consignor  upon  the  carrier,  or  middle 
man,  is  sufficient  for  that  purpose.'*  And  if  a  carrier,  after 
notice  from  the  vendor  to  stop  the  goods  in  transitu,  deliver 
them  to  the  vendee  by  mistahe,  tne  sale  to  the  vendee  is 
nevertheless  rescinded ;  and  the  vendor  may  bring  trover  for 
them  against  the  vendee.^ 

A  court  of  equity,  it  seems,  will  not  assume  a  jurisdiction 
to  stop  in  transttUy  notwithstanding  the  right  is  recognized 

1  HoUi  V.  PownaU,  1  Esp.  240.  «  HoM  v.  PownaU,  1  Esp.  240. 

3  Abbott  on  Shipping,  388.  Northey  v.  Field,  2  £sp.  613. 

'  Ackennan  v.  Humphrey ,  Can.  *  Liti  y.  Cowley,  7  Taunt.  169  ; 
N.  P.  Rep.  53.  but  see  Coxe  v.  Harden,  4  East,  211. 

z8 
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in  tlie  Tender ;  and,  therefore,  an  injunction  was  refused  to 
restrain  the  sailing  of  a  vessel,  which  contained  goods  sold  to 
a  person  who  had  become  insolvent,  though  the  vendor 
retained  his  right  to  stop  m  traimtu} 

The  consignor  may  expressly  reserve  to  himself  the  right 
of  determining  trhen  he  will  part  with  all  control  over  the 
goods  consigned,  so  as  to  abiindon  any  further  rig^ht  to  stop 
them  in  transitu.  Therefore,  where  tfie  master  of  a  ship,  on 
l)0iird  of  which  the  goods  were  laden,  gave  a  receipt  for  them 
to  the  vendor,  which  receipt  it  was  the  practice  to  exchange 
iifterw  anls  with  the  ma-ster  for  the  bill  of  lading,  the  holder 
of  the  receipt  being  considered  as  the  person  alone  entitled 
to  the  bill  of  lading,  and  the  receipt  keeping"  full  control  over 
the  goods  till  given  up  ;  it  was  held,  that,  tliouj^h  the  vendee 
had  got  possession  of  a  bill  of  lading  of  the  goo<ls,  which  had 
been  improperly  obtiiined  from  tlie  master  without  the  con- 
sent of  tlie  vendor,  yet  that  the  vendor,  continuing  in  posses- 
sion of  the  receipt,  was  entitled  to  stop  the  goods  f »  transitu? 
And  so,  even  where  the  receipt  for  the  goods  had  been  merely 
tlemanded  of  the  master,  and  whicli  was  refiised  to  be  signea 
by  him  at  the  time  of  the  delivery  on  board ;  for  the  de- 
livery was  not  perfect  and  complete,  until  that  receipt  was 
given.^ 

If  goods  consigned  are  lodged  in  the  king's  stores,  on 
account  of  the  duties  not  being  paid,  the  consignor  may  stop 
them,  if  he  claim  them  before  they  are  actually  sold  for  the 
payment  of  the  duties:  or  if  sold,  he  is  entitled  to  the  proceeds 
after  payment  of  the  duties.** 

A  payment  by  the  consignee  of  part  only  of  the  purchase- 
money  does  not  bar  the  right  of  the  consignor  to  stop  the 
♦>-oods  in  transitu,^  Neither  is  the  consignor  barred,  where 
the  consignee  has  accepted  bills  (which  are  afterwards  dis- 
honoure<l)  on  the  credit  of  the  consignment ;  for  there  is  a 
great  difference  between  actual  payment,  and  a  liability  to 
pay.*  But  it  has  been  ruled  by  Lord  Ellenborough  at  nisi 
])rius,  tliat,  unless  the  vendee's  acceptance  is  provei  to  have 
been  dishonoured,  the  consignor  has  no  right  to  stop  in  tran- 
situ ;  for  he  then  stands  in  the  situation  of  a  paid  seller.' 
And  this  is  consistent  with  what  Lord  Tenterden  lavs  down 
in  SoH'erby  v.  Braohs,  viz.  that  the  acceptance  of  a  bill,  which 

^  Goodhart  v.  Lowe,  2  J.  &  W.         *  Norihey  v.  PMd,  2  Esp.  613. 
349.  *  Hods:son  v.  Loy,  7  T.  R.  440. 

'  Craven  v.  Ryder,  6  Taunt.  433.         •  fH*e  v.   hratf,   3    East,    93. 

1  Holt,  100.     2  Marsh.  127.  Kinlock  v.  Crai^,  3  T.  R,  122.  783. 

3  Ruck  V.   Hatfield,  5  B.  &  A.         '  Davis  y.  Reynolds,  1  Star.  115. 
632. 
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is  afterwards  duly  paid,  is  equivalent  to  the  payment  at  the 
time  of  the  acceptance.^ 

It  has,  however,  been  decided,  that  a  consimor,  who  has 
received  the  acceptance  of  the  consignee  for  me  amount  of 
only^r^  of  the  goods,  may  stop  them  in  tranritUy  without 
aendmg  back  the  acceptance.^ 

But  though  Questions,  as  to  the  riffht  of  stoppage  in 
tranritUf  generally  occur  between  a  venaor  and  vendee,  yet 
the  right  also  extends  to  cases  where  the  contract  between 
the  parties  is  in  effect  a  sale,  and  the  consignor  is  substan* 
tially  the  vendor  of  the  goods.  Thus,  where  a  trader  here 
gives  an  order  to  his  correspondent  abroad,  to  procure  and 
ship  for  him  certain  goods,  which  the  latter  procures  upon 
his  ofvn  creditj  without  naming  the  trader  here,  and  ships  to 
him  at  the  original  price,  charging  only  his  commission ;  the 
correspondent  abroad  is  so  far  a  vendor,  as  between  him  and 
the  consignee,  that  on  the  bankruptcy  of  the  latter,  he  may 
stop  the  goods  in  transitu,^  But,  where  a  trader  here  ordered 
a  correspondent  abroad  to  ship  him  goods,  for  the  amount  of 
which  his  agent  there  accepted  bills  upon  receiving  a  com- 
mission ;  and  the  agent  also  transmitted  to  the  trader  the 
bills  of  lading  which  he  had  received  from  the  tradet^s  corro' 
itpondent;  it  was  held,  that  the  agent  could  not  stop  the  goods 
m  trandtUf  as  he  was  no  more  than  a  surety  for  the  price, 
and  neither  vendor  nor  consignor.^ 

A  mere  lien,  however,  upon  ^oods  does  not  give  the  con- 
signor the  same  right  to  stop  m  transitUy  as  the  right  of 
property  in  them  does.  Therefore,  if  a  man  has  a  Hen 
upon  goods  for  work  done  to  them,  and  he  afterwards  de- 
livers them  to  a  carrier,  to  be  conveyed  on  account  and  at 
the  risk  of  his  principal,  he  cannot  recover  his  lien  by  stoppin 
the  ^oods  in  transitu,  and  procuring  them  to  be  re-delivere 
to  lum.^ 

When  a  party  remits  money  on  a  particular  account,  or 
for  a  particular  purpose,  it  may  be  stopped  in  transitu ; 
but  not  where  it  is  eLoeneral  remittance  from  a  debtor  to  his 
creditor  on  account  of  his  debt.® 

The  ooii^ignor  of  ^oods  for  sale,  on  the  joint  account  of 
himself  and  the  consignee,  may  stop  them  in  tramituJ 

'  4  B.  &  A.  525  ;  uid  see  Haw-         *  Siffken  v.  Wray,  6  East,  371. 
hint  V.  Penfold,  2  Vei.  550.  ^  Su:eet  v.  Pym,  1  East,  4. 

'  Edwards  v.  Brewer,  2  Mees.  &         *  Smith  t.  Bmles,  1  £sp.  578. 
W.  375.  7  Newtom  v.  Thornton,  6  East, 

3  FeUe  V.   Wray,   3   East,    93.  17. 
Hawket  V.  Dunn,  I  Tyrr.  413. 
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So,  where  the  sale  is  to  a  part}'  tradings  under  a  licence 
with  a  hostile  country,  a  vendor,  though  an  alien  enen^, 
is  entitled  to  stop ;  for*  the  licence  gives  to  both  parties  the 
benefit  of  the  contract.^ 

As  a  vendor  who  is  paid  for  goods,  has  no  r^ht  to 
stop  them  in  transitu^  as  against  the  person  to  whom  he  sold 
them,  so  neither  can  he  exercise  this  right,  on  the  insol- 
vency of  a  subsequent  vendee.  Thus,  where  A.  sold  ^oods 
to  B.,  (which  were  then  entered  in  A.'s  name  in  the  books 
of  the  West  India  Dock  Company,)  and  indorsed  and  de- 
livered the  dock-warrant  to  B.,  upon  receiving  payment  for 
the  goods,  and  B.  afterwards  sold  the  goods  to  C.  on  credit, 
and  delivered  to  him  the  dock  warrant;  it  was  held  that 
A.  could  not,  on  C.'s  insolvency,  lawfully  take  possession  of 
the  goods,  though  they  continued  to  stand  in  A.  s  name,  and 
the  warrant  had  never  been  lodged  with  the  company.^ 

A  vendor  is  not  deprived  of  his  right  of  stoppi^e,  by  any 
usage  among  cai'^iers  to  retain  goods  as  a  security  for  the 
general  balance  due  to  them  from  the  vendee,  and  may 
reclaim  the  goods  out  of  the  carrier's  hands,  upon  payment 
of  the  price  only  of  the  carriage  of  the  particular  parcel  of 
goods  consigned.^  Neither  is  a  vendee,  who  has  paid  the 
price  of  the  eoods  to  the  vendor,  deprived  of  his  right  to 
receive  them  from  the  carrier,  by  a  similar  usage  as  between 
the  carrier  and  the  vendor.^ 

Between  consignor  and  third  persons,]  2ndly.  As  to  ques- 
tions between  the  consignor  and  third  pei'sons,  where  there 
has  been  a  resale  or  alienation  of  the  goods  by  the  consignee. 

The  right  of  a  consignor  to  stop  in  tramitUy — ^where  there 
has  been  a  resale  or  alienation  of  the  goods  by  the  vendee, 
or  consignee,  before  their  arrival  or  complete  delivery  to 
him, — until  very  lately  depended  mainly  upon  the  ques- 
tion, whether  the  third  person  claiming  unaer  such  resale 
or  alienation,  had,  or  had  not,  notice,  that  the  consignor 
had  never  received  payment  or  value  for  the  goods ;  and  also 
upon  the  acts  of  the  consignor  himself,  in  so  fiur  as  they 
amounted  either  to  a  preservation  of  his  right  of  stoppage 
in  transitu, — or  to  an  abandonment  of  it,  by  his  assenting 
to  a  perfect  delivery  or  transfer  of  the  goods,  whether  to  a 
first  or  second  vendee. 

1  Pentonv.  Pearson,  15  East,  4 19.  ^  Oppenkeim  y.  RtuseH,  3  B.  & 

^  Sjtear  v.  Trovers,  4  Camp.  251 ;  P.  42. 

and  see  6  Geo.  4,  c.  94,  s.  2,  and  ^  Butler  v.  ^fWcof,  2  N.  R.  64. 
post,  462. 
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Power  of  aaewt  to  sell  or  pledge.]  But  the  law  in  this 
respect  has  of  late  years  undergone  a  material  alteration  by 
two  modem  acts  of  parliament^  namely^  the  6  Geo.  4,  c.  94,^ 
and  the  6  <&  6  Vict.  c.  39,  the  first  ot  which  it  will  be  suffi* 
cient  for  our  present  purpose  to  consider.  By  the  6  Geo.  4, 
c.  94,  s.  2,  it  is  enacted,  that  where  any  person  is  entrusted 
with  any  bUl  of  ladina,  or  other  mercantile  document,  for 
delivery  of  gooas,  he  shall  be  deemed  the  true  owner  of  the 
goods,  so  far  as  to  give  validity  to  any  contract  made  by 
such  person  for  the  sale  or  disposition  of  them,  or  for  the 
deposit  or  pledge  thereof,  as  a  security  for  advances  made 
on  the  faith  of  any  of  such  documents;  provided  the  person 
making  such  advances  has  no  notice,  by  any  of  such  docu- 
ments, or  otherwise,  that  the  person  entrusted  therewith  is 
not  the  actual  and  bond  fide  owner.^  But  no  person,^  who 
takes  the  goods  in  deposit  or  pledge^  for  a  debt  previously 
due,  can  acquire  any  further  jnght,  tiian  that  of  the  person 
entrusted  with  such  goods  or  aocuments. 

By  section  4,  also,  any  person  may  contract  with  any 
agent  entrusted  with  goods,  or  to  whom  goods  are  con* 
signed,  for  the  purchase  of  them,  and  may  receive  the  same 
o^  and  pay  for  the  same  to  such  agent ;  and  such  contract 
will  be  binding  upon  the  owner,  notwithstanding  the  buyer 
has  notice  that  the  seller  is  only  an  agent,  provided  the 
contract  be  made  in  the  usual  and  ordinary  course  of  busi« 
ness,  and  that  the  buyer,  at  the  time  of  purchase  or  of  pay- 
ment, had  no  notice  tnat  such  agent  was  not  authorized  to 
sell  the  goods. 

It  becomes  important,  therefore,  to  inquire  how  far  these 
new  enactments  interfere  with  former  eases,  which  involve 
the  right  of  stoppage  in  transitu,  as  it  afiPects  third  personSy 
and  which  have  been  hitherto  regarded  as  the  landmarics  of 
the  law,  when  a  question  of  this  nature  has  been  brought 
before  the  courts. 

And,  first,  as  to  the  right  of  a  consignor,  or  agent,  to 
assign  the  bill  of  lading,  or  sell  the  goods  consigned  to  him. 

It  was  formerly  decided  by  Lord  Hardwicke,^  that, 
though  a  consignee  of  goods  assigned  the  bill  of  lading^ 

'  The  6  Geo.  4.  c.  94,  incor-  consignee   to   assign   the   bill  of 

pontes  aU  the  provisions  of  the  lading,  is  Evatu  v.  Marlett,  1  Lord 

4  Geo.  4 ;  and  see  post,  "Lien.'*  Ra7mond,271.  12Mod.  156.  3SaUc. 

3  And  see  section  4.  290 ;  which  was  followed  by  Ap- 

'  Section  3.  pleby  v.  Pollock,  mentioned  in  Ab- 

«  Snee  y.  Pre$coU,  1  Atk.  245.  bott  on  Shipping,  344.    But  the 

^  The  first  case  in  the    books  legal  ^ect  of  the  assignment,  as 

that  recognised  the  liiht  of  the  between  the    consignor    and  the 
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to  a  third  person  for  a  valuable  conaideiation,  the  consignor 
was,  nevertheless,  under  anv  eireumgtanees  previous  to  the 
arrival  of  the  goods,  entitled  to  stop  them  in  transitu.  Bnt 
this  decision  had  long  ceased  to  be  an  authority  on  this  par* 
ticular  point,  and  was  first  shaken  by  the  opinions  of  the 
judges  in  Liekbarrow  v.  Mason.^  As  this  last-mentioned 
case,  which  was  carried  through  a  protracted  course  of  litigap 
tion,  has  been  hitherto  the  leading  one  upon  this  branch  of 
the  subject,  it  may  not  be  amiss  to  five  some  account  of  it; 
though  the  point  which  was  originally  determined  by  it,  and 
which  was  afterwards  contest^  by  two  different  writs  of 
nrror,  never  received  2i  final  decision. 

When  the  case  first  came  before  the  court  of  Kipg^s 
Bench,  it  was  held  that  the  right  of  the  consignor  to  stop 
the  goods  in  transitu  was  divested  by  the  consignee  assignsmg 
the  bill  of  lading  to  a  third  person  for  a  Suable  consi- 
deration, nnthaut  notice  on  tl^e  part  of  such  third  person 
tliat  the  goods  were  not  paid  for  \  and  that  there  was  no 
distinction,  in  this  respect,  between  a  bill  of  lading  indorsed 
in  blank,  and  an  indorsement  to  a  particular  person.  This 
judgment  of  the  King's  Bench  was  afterwards  reversed, 
on  a  writ  of  error  in  uie  Exchequer  Chamber,  upon  whicb 
occasion  the  opinion  of  the  court  was  expressed  by  Lord 
Loughborough  in  a  very  elaborate  judgment.^  The  record 
was  then  removed  into  the  House  of  Lords,  where  the  judg^ 
ment  given  in  the  Exchequer  Chamber  was  reversed,  and  a 
venire  facias  de  novo^  was  awarded.  A  new  trial  accord- 
ingljr  took  place;  when  the  jury  found  a  special  verdict, 
statmg  the  same  facts  as  had  lleen  given  in  evidence  on 
the  former  trial,  and  finding  also,  that  by  the  custom  of 
merchants,  bills  of  lading  were  (before  the  ship's  arrival) 
negotiable^  or  transferable,  by  the  shipper  of  the  ^;oods 
to  any  other  person,  by  the  shipper  indorsing  the  biQ  of 
lading,  and  delivering  or  transmitting  to  him  the  same  so 
indorsed;  and  that,  by  such  indorsement  and  delivery,  the 
property  in  the  goods  was  wholly  transferred;  and  also, 
that  indorsements  of  bills  of  lading  in  blank  might  be  fiDed 
up  by  the  person  to  whom  they  were  so  delivered,  with 
words  ordenng  the  delivery  of  the  goods  to  be  made  to 
himself;  and  that  the  same,  when  so  filled  up,  had  the 
same  operation,  as  if  it  had  been  done  by  the  shipper  when 


assignee,  docs  not  appear  to  have  ^  2  T.  R.  63.     6  East,  20,  in 

been   considered    before    Snee   v.  note. 

PrtteoU,  and  Wright  v.  CampMl,  «  I  H.  B.  367. 

4  Burr.  204  b.  '4  Bro.  Fsrl.  Ca.  57. 
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he  indorsed  ^  the  biD  of  lading.  The  courts  upon  this  occa- 
sion,  declined  entering  into  a  discussion  of  the  case^  as  it 
was  intended  to  carry  it  i^ain  to  the  House  of  Lords^ 
merely  saying,  that  they  still  retained  their  former  opinion.* 
It  does  not  appear,  however,  that  the  case  was  afterwards 
taken  up  to  the  House  of  Lords ;  but  the  doctrine,  as  laid 
down  by  the  court  of  Kine's  Bench  in  the  £rst  decision  of  it, 
has  been  since  recognized  in  snbsequent  cases  involving  a 
similar  question. 

What  notice  binds  indorsee  of  bill  of  lading.]  By  these 
cases  the  following  distinction  has  been  established,  viz. 
wherever  a  bill  oi  lading  is  indorsed,  nith  notice  to  the 
indorsee  that  the  goods  luwe  not  been  paid  foTj — or  where 
the  indorsee  has  notice  of  the  insolvency  of  the  consignee, — 
the  indorsee  then  takes  the  bill  of  lading,  subject  to  the  same 
rights  as  the  original  consignee;  and,  therefore,  the  con- 
signor is  entitled  to  stop  the  goods  in  transitu.^  And  it 
does  not  appear,  that  in  this  respect  his  right  is  afifected  by 
theprovisions  of  the  above  acts. 

Tnis  rule,  however,  as  to  noticCy  appears  to  have  been 
extended  in  some  degree,  and  not  to  be  confined  to  numey 
payments;  for  the  expression,  that  occurs  in  the  opinions  of 
the  judges  in  the  cases  where  the  rule  was  first  laid  down, 
viz.  "  without  notice  that  the  goods  have  not  been  paid  for" 
it  has  been  since  determined,  is  not  to  be  understood  in  a 
restricted  sense,  but  as  conveying  the  meaning  of  ^'with- 
out notice  of  such  circumstances,  as  would  prevent  the  bill 
of  lading  from  being  fairly  and  honestly  assignable" 
Accordingly,  where  ^oods  were  consigned,  payable  for  by 
the  consignee  in  a  biU  at  three  months ;  ancl  after  the  con- 
signee had  accepted  such  bill,  and  before  it  was  due,  he 
assigned  the  bill  of  lading  to  another  person  bondjfide  for  a 
valuable  consideration ;  it  was  held,  that  although  such  per- 
son knew  at  the  time  that  the  consignor  had  not  received 
actual  payment  in  rnxmey  for  the  ^ooos,  yet  that,  aft;er  such 
assignment,  the  consimior  coula  not  stop  the  goods  in 
transitu  ;  for,  if  the  indorsee  of  the  bill  of  lading  had  known 
all  the  circumstances  of  the  case,  as  they  stood  between 

»  If  the  biU  of  lading  has  been  »  5  T.  R.  683. 

indorsed  by  the  consignor,  it  seems  '  Sakmims  ▼.  Nwen,  2  T.  R. 

that  a  second  indorsement  by  the  674.     Vertue  v.  JewtU,  4  Camp, 

consignee  is  not  necessary  to  per-  31.    Newsom  v.  T^om/on,  6  East, 

feet  the  transaction  between  htm  1 7  ;  and  see  fyright  v.  Campbell, 

and  the  third  person. — ^Abbott  on  4  Burr.  2046. 
Shipping,  399. 
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the  consignor  and  consignee^  it  was  considered  that  he  would 
have  kno¥m  nothing  which  would  have  made  it  unfair^ 
either  in  the  consignee  to  assi^,  or  in  himself  to  accept^ 
the  bill  of  lading.  Any  collusion,  however^  with  the  con- 
signee to  defeat  the  just  riffhts  of  the  consignor, — as^  if 
the  indorsee  knew  that  the  Hu  of' exchange  would  not  be  paid, 
or  that  the  consignee  was  insolvetUy — ^would  have  miide  a 
difference  in  the  case.  But  to  hold,  Lord  EUenborou^h 
says,  that  no  bill  of  lading  was  assignable,  unless  me 
assignee  was  perfectly  assured  that  the  goods  were  paid  for 
in  money,  would  tend  to  overturn  the  general  practice  and 
course  of  dealing  of  the  commercial  world  ^  on  this  subject. 
This  reasoning  also  seems  consistent  with  the  principles  of 
the  above  statutes,  namely,  that  the  transfer  of  a  oill  of 
lading  shall  convey  the  property  in  the  goods,  unless  the 
person  to  whom  it  is  transferred  has  notice  that  the  person 
transferrins  it  to  him  is  not  the  actual  and  bond  fide  own^^ 
of  the  ^oods. 

The  leg^  and  equitable  rights  of  a  consignor,  after  the 
transfer  of  the  bill  of  lading  oy  the  consignee,  are  exempli- 
fied in  the  following  case : — ^\  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  by  the  order  of  L.  at  Liverpool,  and 
transmitted  to  him  a  bill  of  lading,  which,  before  tue  arrival 
of  the  oil,  L.  indorsed  to  H.,  who  advanced  money  on  it, 
having  previously  advanced  money  on  other  goods  fthe  pro- 
perty of  L.)  deposited  with  him.  On  the  arrival  ot  the  oil^ 
L.  having  previously  become  bankrupt,  and  W.  not  having 
been  paid  tor  it,  W.  s  a^nts  claimed  it  of  the  master  of  the 
diip ;  but  the  latter  delivered  it  to  H.,  who  afterwards  sold 
it,  as  weU  as  the  other  goods  of  L.,  which  had  been  deposited 
by  him  with  H. ;  the  net  proceeds  of  the  goods  belongings 
to  L.  being  sufficient  to  satisfy  the  debt  due  from  L.  to  H. 
Under  these  circumstances,  it  was  held  that  W.,  the  unpaid 
vendor  of  the  oil,  had,  at  the  time  when  his  agent  claimed  it, 
no  right  to  take  possession  of  it  on  the  insolvency  of  L., 
because  both  the  property  and  the  right  of  possession  w^e 
then  vested  in  H.,  tne  indorsee  of  the  bill  of  lading,  for 
value;  and  further,  that  W.  had  not,  by  reason  of  sudb. 
claim,  any  legal  right  to  the  possession  of  the  oil,  after  H.'a 
lien  was  satisfied;  but  that  in  a  court  of  equity,  such 
transfer  to  H.  would  be  treated  as  a  pledge  or  mortgage 
only,  and  therefore  W.,  by  his  attempted  stoppa^  in  tran- 
situ, acquired  an  equitable  ri^t  to  the  oil  (subject  to  H.'s 
lien)  against  the  assignees  of  L.;  and  it  was  also  held,  that 

^  Cuming  ▼.  Broim,  9  East,  506. 
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W.,  by  means  of  his  oil,  liavin^  become  surety  to  H.  for  L/s 
debt,  had  a  clear  equity  to  oblige  H.  in  the  first  place  to 
pay  his  debt  out  of  L.'s  own  go^s,  and  as  these  were  suffi- 
cient for  that  purpose,  that  W.  was  therefore  entitled  to  have 
all  the  proceeds  of  the  oil  paid  over  to  him.^ 

JSbfv  right  of  second  purcliasers  affected.]  The  right  of 
stoppage  in  transitUy  as  it  is  an  equitable  right,  can  only  be 
exercised  where  it  does  not  interfere  with  the  just  rights  of 
third  persons.*  Therefore  where  a  vendor  of  tallow  (Ijring 
at  a  wharf)  gave  to  the  purchaser  a  written  order  on  the 
wharfingers  to  weiffh,  deliver,  transfer,  and  re-house  the 
same ;  and  the  purcliaser  sold  the  tallow  again  to  a  second 
purchaser ;  upon  which,  the  wharfingers  wrote  to  the  second 
purchaser,  acknowledging  that  they  had  transferred  the 
tallow  to  his  account, — ^tnouffh  the  tallow  had  in  fiact  not 
been  weighed,  since  the  order  of  the  original  vendor, — it 
was  held,  that  whatever  question  there  might  have  been  as 
between  buyer  and  seller,  in  consequence  of  such  omission  as 
to  the  weighing,  yet  that  the  wliarfingers,  (who  were  sued  in 
trover  by  the  second  purchaser,)  having  acknowledged  that 
they  held  the  tallow  on  his  account,  could  not  afterwards 
dispute  his  title,  in  obedience  to  any  order  of  the  original 
vendor  to  stop  the  delivery  of  it  to  such  second  piirchaser, 
notwithstanding  the  original  vendor  had  not  been  paid  by 
the  first  purchaser.^  So,  where  the  vendee  marked  a  quan- 
tity of  timber  lyinff  at  the  vendor's  wharf,  and  a  small 
part  was  forwarded  oy  the  vendor  to  one  place,  and  part  to 
another;  and  the  vendee  afterwards,  and  before  the  time 
of  payment  arrived,  sold  the  whole  to  the  plaintiff,  who 
notme'id  such  sale  to  the  vendor,  and  was  answered  that 
"  it  was  very  weUf  and  then,  in  the  presence  of  the  vendor, 
the  plaintiff  mariced  all  the  timber  lying  at  his  wharf,  and 
afterwards  marked  that  which  had  been  forwarded  to  the 
other  two  stages ;  it  was  held  that  the  vendor  (after  such 
assent  to  the  transfer)  could  not  retain  or  stop  any  of  the 
timber,  as  in  transitu,  upon  the  subsequent  msoivency  of  the 
oii^^al  vendee,  to  whom  payment  had  been  made  by  the 
plaintiff,  —  whatever  question  there  might  have  been  as 
Detween  the  original  vendor  and  vendee.^  But  a  me)'e  resale 
of  goods  by  a  vendee,  who  has  never  been  in  possession  of 

>  Weitzinlhui   ▼.    Airigneet  of        *  Ibid.  540.    1  Ryan  &  M.  6. 
Lavage,  5  B.  &  Ad.  817.  *  Stoveld  ▼.    Hughet,    14    East, 

^  Howes  y.  fVatton,  2  B.  flt  C.     308. 
546,  per  Best,  J. 
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the  bill  of  ladings  accompanied  even  with  payment  to  him 
by  the  second  vendee,  will  not  destroy  the  vendor's  right 
of  stoppage  if»  trarmtUy^ — ^notwithstanding  the  second  vendee 
procures  £rom  the  master  of  the  ship  (but  without  the 
consent  of  the  vendor)  a  bill  of  lading  to  be  made  out  to 
himself. 

The  indorsement  of  a  bill  of  lading  is  not,  strictly,  an 
actual  transfer  in  law  of  the  property  in  the  goods  therein 
mentioned,  though  it  is  presumptive  evidence  of  such  a 
transfer,  and  though  the  possession  of  the  bill  of  lading  gives 
now,  in  &ct,  the  right  to  dispose  of  the  goods.  But  the 
object  and  legal  effect  of  the  indorsement  may  be  ascer- 
tained by  other  evidence.^  And  there  may  be  also  other 
circumstances,  which  may  be  equivalent  to  such  an  indorse- 
ment, as  against  the  consignor,  or  any  other  person  acquainted 
with  those  circumstances:  as,  where  merchants  in  Ireland 
consigned  goods  to  London  to  be  sold  by  their  factors  there;, 
and  sent  them  a  bill  of  lading  not  indorsed,  but  saying  that 
the  omission  was  a  mistake,  and  that  they  would  send  an 
indorsement,  upon  which  the  factors  sold  the  goods,  and,  it 
afterwards  happening  that  they  were  unable  to  pay  bilk 
drawn  upon  them  by  the  consignors,  the  plaintiff  paid  the 
bills  for  the  honour  of  the  drawers,  and,  with  knowledge  of 
all  these  transactions,  applied  to  the  consignors  for  an  in- 
dorsement of  the  bill  of  lading,  which  they  sent  him ;  it  was 
held,  under  these  circumstances,  that  the  plaintiff  had  no 
ri^ht  to  take  the  goods  out  of  the  possession  of  the  vendees 
oi  the  factors,  who  were  authorized  to  transfer  the  property 
in  the  goods,  and  who  had  actually  done  so.^  But,  if  there 
be  no  circumstances  e^ivalent  to  an  indorsement  of  the  bill 
of  lading  by  the  consignor,  and  the  delivery  of  the  goods  is 
8{)ecified  in  the  bill  to  oe— -to  tfie  order  of  the  consignor^  or 
his  assiansy  and  the  bill  of  lading  is  transmitted  unindorsed  ; 
the  holder  cannot  dien,  by  an  attempt  to  transfer  the 
property  of  the  goods  to  a  third  person,  divest  the  right 
of  the  consignor  to  stop  them  in  transiiu.^  And,  ind^^ 
in  such  a  case  the  third  person  would,  by  the  terms  of  the 
bill  of  lading  itself,  have  (in  the  language  of  the  6  Greo.  4^ 
c.  94,  s.  2,)  sufficient  '^  notice  that  the  person  entrusted 
with  the  bill  of  lading  was  not  the  actual  ana  bond  fide  owner 
of  the  goods." 

It  has  been  decided,  that  an  unpaid  vendor  of  goods  may 

1  Craom  v.  Rffder,  6  Taont.  433.         *  Dick  v.  Lumsden,  Peake.  169. 
1  Holt,  100.    2  Marsh.  127.  *  Nix  v.  Olive,  Abbott,  402. 

'  Abbott  on  Shipping,  400.  Coxe 
V.  Harden,  4  East,  211. 
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stop  them  before  tliej  come  to  the  hands  of  the  vendee's 
iactor^  though  the  factor  has  the  bill  of  lading  indorsed  to 
him  by  the  vendee  in  his  hands,  and  is  under  acceptances 
to  the  vendee  on  a  general  account  between  them.  And, 
in  such  a  case,  where  the  factor  became  bankrupt,  and  the 
messenger  under  his  commission,  upon  the  arrival  of  the 
ship  with  the  goods,  went  on  boara  and  seized  them  after 
the  agent  of  the  vendor  had  given  notice  to  the  captain  to 
deliver  the  cargo  to  him ;  it  was  held  that  the  vendor  mi^ht 
maintain  trover  against  the  assignees  for  the  goods.*  The 
grounds,  upon  which  the  jud^ent  of  the  court  in  this  case 
was  founded,  were,  that  the  bill  of  lading  was  indorsed  and 
transmitted  by  the  vendee  to  the  factor,  for  the  depress  pur* 
pose  of  enabling  the  factor  to  sell  the  goods, — ^without  any 
reference  to  a  loan  or  balance  due  to  him  from  the  vendee, 
and  without  any  specific  pledge  of  the  cargo,  or  any  par- 
ticular appropriation  of  the  bill  of  lading,  to  any  specific 
draft  or  balance,  (which,  it  was  admitted,  would  have  varied 
the  rights  of  the  parties,) — and  that  an  indorsement  of  a  bill 
of  lamng  made  by  a  vendee  to  a  party,  merely  as  factory 
carried  his  rights  no  further,  than  if  the  bill  of  lading  had 
been  unindorsed.  It  was  also  agreed  by  the  court,  that 
where  a  factor  is  incapable,  by  his  bankraptcy,  of  taking 
possession  of  a  cargo  previously  consigned  to  him,  his 
iissignees,  being  incapable  of  perfonning  the  duties  entrusted 
to  the  bankrupt,  in  respect  ot  a  personal  conjideiicc  reposed 
in  him,  have  no  right  to  interpose,  and  prevent  an  unpaid 
vendof  from  stopping  goods  in  transitu?  It  is  apprehended, 
however,  that  this  case,  if  the  factor  had  not  become  a 
bankrupt,  (when  the  question,  of  the  transfer  of  the  per- 
sonal confidence  from  the  factor  to  his  assieuees,  could  not 
have  been  raised,)  would  now  meet  with  a  differejit  decision 
under  the  6  Geo.  4,  c.  94,  s.  2,  inasmuch  as  the  vendee, 
being  in  possession  of  the  bill  of  lading,  must  under  that 
act  have  been  deemed  to  be  the  true  owner  if  tlu  goods^  so 
as  to  give  validity  to  any  contract  made  ^^ath  any  person 
to  dispose  of  them  on  his  account ;  and  though  the  indorse- 
ment of  the  bill  of  lading  might  have  been  made  to  the 
factor,  merely  as  factor^  yet  as  a  bill  of  lading  is  now 
declared  to  be  the  symbol  of  ownership  in  the  goods,  so  far 
as  to  render  valid  any  contract  for  the  disposal  of  them,  the 
l^al  possession  of  the  bill  of  lading,  even  asfact&rj  would, 
unless  his  principal  interfered,  have  drawn  with  it  the  right 

>  PiOUn  V.  Thomp9m,  5  M.  flc  S.         *  S  M.  ft  &  850. 
360. 
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to  possess  the  ffoods,  and  to  hold  them  as  against  all  persons 
whatever,  in  virtae  of  his  lien  for  the  general  balance  due  to 
him  from  his  principal. 

Right  of  factor  to  pledge.']  Before  the  statutes^  above 
referred  to, — which  have  made  as  important  alterations  in 
the  law  of  merchant  and  &ctor,  as  in  that  of  consignor  and 
consignee, — it  was  determined,  that  if  goods  were  sent  to  a 
consignee  olfactory  he  could  not  divest  tne  consignor's  right 
to  stop  them  in  transitu^  by  indorsing,  or  delivering  over^ 
the  bin  of  lading  as  €l pledge;^  for  it  was  then  considered, 
that  an  authority  to  sell  the  goods  gave  him  no  right  to 
pawn  them.  But  now,  by  the  6  Geo.  4,  c.  94,  s.  6,  and 
5  &  6  Vict.  c.  39,  any  person  may  accept  any  goods,  or  bill  of 
lading,  or  other  document  for  delivery  of  ff<K)ds,  in  deport 
or  pEidge  from  any  factor  or  agent,  notwithstanding  he  has 
notice  that  the  person  pledging  is  a  factor,  or  agent;  so 
that  the  right  of  the  consignor  to  stop  in  transitu  is  now 
subject  to  any  lien  which  a  third  person  has  acquired  by  the 
factor  of  the  consignor  pledging  the  goods  for  valuable  con- 
sideration. This  new  authorify  given  to  a  factor  will  be 
more  fuUy  considered  in  a  subsequent  section,  when  we  come 
to  treat  of  a  factor^s  lien.* 


Section  VIII. 


Of  Ooods  sent,  but  not  aeeepted;  and  of  Goads  ordered^  but 
not  delivered. 


The  assignees  are  not  entitled  to  goods  delivered  by  the 
bankrupt  before  his  bankruptcy,  on  a  precedent  considera- 
tion, although  they  may  not  oe  actually  accepted  by  the  other 
party  until  after  tne  bankruptcy. 

Ooods  not  accepted^  and  retwned.]  And  if  goods  are 
consigned  to  a  buikrupt  upon  credit,  who,  being  apprehen.- 
sive  of  his  own  insolvency,  but,  before  the  commission  of  an 
act  of  bankruptcy,  declines  to  accept  them,  and  the  consignor 
consents  to  receive  them  back, — tne  goods,  in  this  case,  will 
not   pass  to  the  assignees;  and  the  coiurt  wiU  presume  a 

>  6  Geo.  4,  c.  94;  and  5  flc  6  Vict.  '  Newtom  v.Thomtm,  6  East,  17. 
c.  39 ;  and  lee  ante,  462.  '  See  poet,  sect.  9. 
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consent  in  the  consignor  to  receive  the  goods  back^^  unless 
the  contrary  appears.  So,  where,  after  considerable  dealing^ 
between  the  vendor  and  vendee,  the  latter  (whilst  some 
^oods  that  had  been  consigned  to  him  were  still  in  trarmtu) 
in  consequence  of  his  distresses  wrote  to  the  vendor,  to  say 
that  he  was  in  falling  circumstances,  and  that  he  would  not 
apply  for  those  goods;  and  the  vendor,  by  return  of  post, 
answered  the  bankrupt's  letter  by  saying,  "  If  I  find  you 
an  honest  man,  you  shall  have  every  indidgence  firom  me," 
making  no  mention  of  the  goods;  but  he  mimediately  left 
Newcastle  for  London,  and  went  to  the  wharf  where  the 
goods  were  lying,  and  claimed  them  of  the  wharfinger;  it 
was  held,  xmaer  these  circumstances,  that,  the  contract  being 
rescinded  before  the  arrival  of  the  goods,  the  vendor  was 
entitled  to  have  them  delivered  up, — and  that  free  from  any 
lien  of  the  wharfinger  for  his  aeneral  balance  due  from  the 
vendee.^  So,  also,  where  goods  were  sold  and  actually  deU- 
vered  to  the  clerk  of  the  vendee,  and  sent  %  him  to  the 
vendee's  packer,  to  prepare  them  for  being  snipped  to  the 
vendee;  and  whilst  they  were  in  the  packer's  nands,  the 
clerk  received  a  letter  from  the  vendee,  dated  before  the  de- 
livery of  the  goodsy  saying  that  he  was  ruined,  and  adding, 
^'  If  you  have  purchased  any  goods  for  my  account,  or  if 
any  orders  are  given  out,  let  the  persons  have  their  goods 
back,  and  countermand  all  orders;"  upon  which  the  clerk 
showed  this  letter  to  the  vendor,  who  agreed  to  take  back 
the  goods,  though  not  until  after  they  hoi  been  attached  on 
the  same  day  by  some  of  the  vendee's  creditors ;  it  was  held, 
in  this  case,  that  the  property  in  the  goods  revested  in  the 
vendor,  so  as  to  avoid  tne  attachment;  as  the  countermand 
of  the  purchase  by  the  vendee  was  dated  before  the  delivery 
of  the  goods,  though  not  received  and  assented  to  by  the 
vendor  until  after  such  delivery.®  So,  where  a  purchaser 
who  had  ordered  goods  of  a  consignor,  being  in  insolvent 
circumstances  when  the  goods  arrived  at  the  wharf,  desired 
an  attorney  to  stop  the  delivery,  who,  the  following  day 
after  the  arrival  of  the  goods,  gave  the  wharfinger  an  order 
not  to  deliver  them  to  the  consignee,  which  on&r  the  con* 
signer  wrote  to  confirm,  and  on  the  following  day  the  goods 
were  seized  in  execution  by  a  creditor  of  the  purchaser ;  it 
was  held  that  the  contract  was  legally  rescinded  before  the 

»  Atkin  V.  Barwick,  1   Str.  165.         '  Salte  v.  Field,  5  T.  R.  211;  and 
10*Mo4.  432.  Fortesc.  353.  see  Oraffyf.  Qr^fuihe,  1  Ctmp.  89» 

'      '  Richardson  v.  Qou,  3  Bos.  &  P.     and  ante,  448,  et  seq. 
110;  andseeMi^  v.  BaU,  2  Boa. 
&  P.  457,  and  ante. 
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goods  were  seized  by  the  executioa  creditor^  and  that  the 
consignor  was  entitled  to  the  goods.^ 

But  in  all  cases  of  a  re-deliveiy  of  goods  to  a  yendor,  the 
determination  of  the  yendee  to  reject  them  must  be  made 
tnstanter;  for,  if  the  goods  are  kept  by  the  vendee  some 
time  after  their  deKrery, — such^  for  instance,  as  a  period  of 
four  months,^  or  even,  in  one  case,  of  fourteen  days,^— he 
cannot,  when  on  the  eve  of  bankruptcy,  restore  them  to  the 
vendor;  for,  thous'h  there  might  be  no  fraudulent  concert 
between  the  parties,  such  a  transaction  would,  in  fisct, 
amount  to  an  undue  preference  of  the  vendor  to  the  vendee's 
other  creditors.  Thus,  where  a  vendee  at  Devizes  was  in  the 
habit  of  receiving  different  parcels  of  wool  from  the  vendor 
at  Bristol,  and  the  course  of  dealing  was,  that  sometimes 
the  wool  was  sent  with,  and  sometimes  without,  any  specific 
osrder,  but  the  vendee  had  always  an  option  to  return  eadi 
particular  parcel,  if  he  had  no  call  for  it ;  on  the  14th  of 
February  the  vendor,  by  order,  sent  the  vendee  thirteen  bags 
of  wool,  which  arrived  on  the  19th,  and  were  then  d^KMited 
in  the  vendee's  warehouse  with  his  other  goods, — ^though  he 
ffave  directions  not  to  have  them  opened,  or  entered  in  his 
Dooks,  but  only  weighed  off  to  see  that  they  agreed  with 
the  invoice,  as  he  knew  that  he  was  in  embarrassed  circum-  * 
stances,  and  intended  not  to  take  them  into  the  account  of 
his  stock,  if  in  the  event  he  found  himsdf  unable  to  go  on ; 
and  on  the  4th  and  5th  of  March  he  returned  the  wods 
to  the  vend<»',  who  consented  on  the  7th  to  receive  them 
back,  which  vras  aft^r  an  act  of  bankruptcy  committed  by 
the  vendee ;  under  these  circumstances,  it  was  held  that  the 
vendee,  by  Keeping  possession  of  the  goods  so  long,  had  lost 
his  option  to  return  them,  which  ought  to  have  been  exercised 
immediately  on  the  receipt  of  them ;  and  the  aasimees  of 
the  vendee  were  declared  to  be  entitled  to  the  wools.^ 

And  when  the  goods,  aflter  being  delivered,  are  once  aceqpted 
by  the  vendee,  the  latter  cannot  return  thi^  to  the  vendor, 
so  as  to  give  him  any  right  as  against  the  assignees  of  the 
vendee,---although  the  vendee  has,  in  fact,  committed  an  act 
of  bankruptcy  between  the  sale  and  the  delivery  of  the  goods.^ 
Nor  can  a  vendor  return  goods  so  returned,  after  he  has  done 
any  act  to  recognize  the  sale.  As  where  a  vendor  instituted 
an  attachment  against  the  ^ooA&^fuihe  property  of  the  vendee, 

1  Bartrmm  r. FinrekroUier,  4Bing.  *  Ibid. 

579.  s  Hatmll  v.  flim^  dted  5  T.  R. 

*  Bametv.  Freeland,  6  T.  R.  80.  J231. 
s  NeateY,BaU,21EMt,  116. 
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the  goods  beinff  then  in  the  hands  of  the  vendee's  packer^ — 
this  was  oonsi<fered  to  be  an  election  by  the  vendor  not  to 
rescind  the  oontract,  although  the  vendee  actually  wished 
to  return  the  goods.'  But  a  delivery  order  for  wine  in 
the  London  Docks^  given  by  the  vendor  to  the  vendee^ 
widiout  anything  more  being  charged^  is  not  a  sufficient 
aooeptanoe  of  the  wine  to  take  the  case  out  of  the  statute  of 

Cti}od$  orderedy  hut  not  delivered,']  But  the  assignees  are 
not  entitled  to  goods  contracted  to  be  bought  by  the  oan^pt, 
in  which  he  has  not  the  right  of  possession,  as  well  as  the 
right  o{  property.  Thus,  where  a  vendor  sold  to  the  bankrupt 
by  contract  various  parcels  of  hop,  part  of  which  were 
we^hed,  and  an  account  of  the  weignts,  together  with  samples 
only,  was  delivered  to  the  bankrupt,  who  not  paying  for  them 
at  the  usual  time,  according  to  the  custom  ot  the  trade,  the 
vendor  eave  him  notice,  that  unless  they  were  paid  for  by  a 
certain  oay  they  would  be  resold ;  and  the  hops  being  not  then 
paid  for,  the  vendor  resold  a  part  with  the  consent  of  the 
oankrupt  before  his  bankruptcy,  and  afterwards  the  residue 
without  the  assent  either  of  the  bankrupt  or  the  assignees, 
but  an  account  of  the  sale  of  the  hops  was  delivered  to  the 
bankrupt,  in  which  he  was  charged  warehouse-room  from  the 
80th  August,  and  the  assignees  demanded  the  hops  of  the 
vendor,  tendforing  the  wBiehouae  rent  and  other  charges,  and, 
upon  his  refusing  to  deliver  them,  brought  trover;  it  was  held 
that,  under  these  circumstances,  the  assignees  were  not  en- 
titled to  maintain  that  species  o{  Bction  to  recover  the  value  of 
the  hops,  notwithstanding  tiie  jury  found  that  the  defendant 
had  not  rescinded  the  contract  of  sale ;  for,  in  order  to  main- 
tain trover,  the  party  must  have,  not  only  a  right  otpropertv, 
but  also  a  right  a£ possession  ;  and  although  a  vendee  of  goods 
may  acquire  a  ri^ht  ot  property  by  the  contract  of  sale,  yet 
he  does  not  aoauire  the  n^t  o{  possession  in  the  ffoods,  until 
he  pays  or  tenaers  ^  the  price.  So,  where  the  vendor  received 
even  ^00^.  tAiNir^  of  the  jprioe  of  goods  bought  by  a  bankrupt 
at  certain  credit,  some  ot  which  were  in  the  warehouses  of 
ether  persons  in  the  vendot's  name,  and  no  notice  had  been 
given  to  any  of  such  persons  to  trtuisfer  them  into  the  name 
of  the  banlorupt,  but  mey  remained  after  the  contract  of  sale 
as  they  did  before;  in  this  case  it  was  held,  also,  that  the 

1  Smith  ▼.  Field,  5  T.  R.  402.  '  Bl4xhtm  v.  Saiiden,  4  B.  &  C. 

'  BentaU  r,  Bwn,  I  Ry.  flc  M.     911.   S.  P.  MUes  v.  Gifrton,  4  TyiT. 
107.  295.  2Cr.&;M.504. 
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assignees  could  not  maintam  trover  for  them  against  the 
vendor,  without  tendering  the  remainder  of  the  price.* 

So,  goods  which  are  ordered  by  a  baiikrupt  to  be  made  or 
manufactured — ^though  he  has  even  advanced  money  on  ac- 
count to  the  manufacturer  equal  to  the  value  of  the  work  and 
materials,  and  though  the  work  is  in  fact  completed — ^have 
been  held  not  to  pass  to  his  assignees,  unless  tne  article  in 
question  has  been  actually  delivered  to  him, — or,  unless  the 
manufacturer  has  done  some  act  to  express  on  unequivocal 
assenty  that  the  general  property  shoold  be  considered  as 
vested  in  the  purcnaser.  Thus,  where  a  trader  entered  into 
a  contract  wiui  a  barge-builder  for  a  barge,  and  before  the 
work  was  begun  advanced  to  him  money  on  account,  to  the 
amount,  at  last,  of  the  value  of  the  barge ;  and  the  bai^  was 
completed,  and  the  trader's  name  even  painted  on  the  stem ; 
but,  before  it  was  deUvered,  it  was  taken  under  an  execution 
by  another  creditor  of  the  builder;  it  was  held  that  the 
assignees  of  the  trader  could  not  recover  the  barge  in  trover 
against  the  sheriff,  on  the  principle,  that  a  buver  acquires  no 
property  in  a  chattel,  until  it  is  both  finished  and  delivered 
to  nim,*^ — and  that  painting  the  name  upon  the  stem,  only 
expressed  an  intention  that  the  barge  should  belong  to 
the  trader,  but  did  not  pledge  him  absolutely  to  fulfil  that 
intention. 

So,  an  action  will  not  lie  by  the  assignees,  as  for  goods 
bargained  and  sold  by  the  bankrupt  to  the  defendant,  which 
the  defendant,  before  the  bankruptcy,  refused  to  accept,  and 
which  continued  in  the  possession  of  the  bankmpt.'  But 
where  the  bankrapt  had  bargained  for,  and  agreed  to  buy  of 
the  defendant,  a  quantity  of  linseed,  to  be  delivered  at  a 
certain  time,  and  at  a  certain  price,  it  was  held  that  the 
assignees  might  maintain  a  special  action  of  assumpsit  against 
the  defendant,  for  not  delivering  the  linseed  pursuant  to  his 
•contract.* 

And  where  goods  previously  ordered  of  a  manufacturer  are 
not  forwarded,  or  paid  for,  until  the  manufacturer  has  com- 
mitted an  act  of  bankruptcy,  they  may  be  recovered  back  by 
his  assignees  in  an  action  of  trover  against  the  purchaser, 
notwithstanding  the  purchaser  had  even  accepted  a  bill  for  a 
larger  sum  than  the  price  of  the  goods — ^if  the  purchaser  had 
notice  of  the  act  of  bankruptcy,^  and  there  is  no  evidence  of 

1  BUfxlmmr.  Morley,  ilrid.  951.  ^  Oibim  ▼.  Canuthen,  8  Mees. 

3  MucMow  V.  Mangles,  I  Ttunt.  &  W.  321. 

316.  •  See  2  &  3  Vict,  c  29. 
>  Atkifuon  t.  BeH,  8  B.  &  C.  277. 
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any  specific  appropriation  of  the  bill  to  the  payment  of  the 
price  of  the  goods.^ 

But  when  there  is  an  express  appropriation  of  pajrments 
made  by  the  bankrupt  (before  the  article  purchased  of  him, 
or  contracted  for,  in  actually  delivered)  to  the  Hquidation  of 
the  price  of  the  particular  article  contracted  for,  then  the 
property  in  it  voll  pass  to  the  purchas^er,  after  any  act  of 
transfer  J  provided  he  has  no  notice  of  any  act  of  bankruptcy. 
As,  where  a  ship-builder  contracted  with  B.  to  build  a  ship 
for  him,  for  which  B.  was  to  pay,  in  the  progi*ess  of  the  worl^ 
by  four  instalments,  the  two  last  to  be  payaole  when  the  ship 
was  launched;  and  whilst  the  ship  was  building,  she  was 
measured,  with  the  builder's  privity,  in  order  that  B.  might 
get  her  registered  in  his  name ;  and  the  ship-builder  for  that 
purpose  signed  tlie  usual  certificate  of  her  building,  upon 
which  the  ship  was  registered  in  BJs  name,  and  on  the  same 
day  the  third  instalment  was  paid;  and  after  this,  and  before 
the  ship  was  completed  or  launched,  the  ship-builder  com- 
mitted an  act  of  bankruptcy ;  it  was  held,  under  these  circum* 
stances,  that  the  l^al  enect  of  the  ship-builder  having  signed 
the  certificate,  to  enable  B.  to  have  the  ship  registered  in  his 
own  name,  was,  to  vest  the  general  property  in  the  ship  in 
B.y  from  the  time  when  the  registry  was  completed,  subject 
to  the  ship-builder's  lien  for  the  fourth  instalment ;  and  tnat 
a  rudder  and  cordage,  also,  which  were  not  affixed  to  the  ship, 
but  which  were  made  and  bought  by  the  ship-builder  speci- 
fically for  that  purpose,  were  to  be  considered  as  part  oi  the 
ship ;  and  that  none  of  this  property  was  in  the  possession  of 
the  bankrupt  as  reputed  owner.^ 

And  in  a  subsequent  case,  where  the  circumstances  were 
very  similar,  thougu  not  so  strong  against  the  reputed  owner- 
ship of  the  bankrupt  as  in  the  last,  it  was  held,  that  on  the 
first  instalment  being  paid  without  any  certificate  being 
signed  by  the  ship-bimder,  to  have  the  ship  registered  in  the 
name  of  the  purcnaser, — ^the  property  in  the  portion  of  the 
ship  then  finished  became  vested  in  tlie  purchaser,  subject  to 
the  right  of  the  builder  to  retain  such  portion  for  the  purpose 
of  completinfi;  the  work,  and  earning  the  rest  of  the  price ; 
and  that  each  material  subsequently  added  became,  as  it  waa 
added,  the  property  of  the  purchaser,  as  the  general  owner.* 


■  BUhop  V.  Crawtkay,  3  B.  &  C.  419,  who  distinguishes  this   case 

415.  5  D.  ft  R.  279 ;  and  see  Hunt  from  Bithop  v.  Crawihay,  ante. 
V.  Otoemiap,  2  Star.  306.  '  Clarke  v.  Spence,  4  Ad.  &  E. 

>  Wood8r.RutieU,5B.SuA.942i  448. 
and  see  per  Holroyd,  J.,  3  B.  ft  C. 
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But  where  B.,  a  builder,  contracted  widi  A.  to  build  a 
hotel  for  a  specified  sum,  and  covenanted  to  complete  certain 
portions  of  the  work  within  certain  specified  periods,  being 
paid  by  instalments  of  corresponding  dates ;  and  A.  was  em- 
powered, in  case  B.  should  become  oankrupt,  to  take  posses- 
sion of  the  reork  already  done  by  him,  and  to  put  an  end  to 
the  agreement,  and  that  A.  should  in  such  case  pay  B.,  or  hie 
assignees,  only  so  much  money  as  should  be  adjudged  to  be 
the  value  of  the  work  actuaUu  done  amd  fixed  hj  B. ;  and 
after  the  woiks  had  proceeded  tor  some  time,  B.  became  bank- 
rupt, but  before  his  oankmptcy,  certain  wooden  saeh-framea 
had  been  deHvered  by  him  on  the  premises,  and  returned  to 
him  for  the  purpose  of  having  iron  pullies  belonfi;ing  to  A. 
affixed  to  them,  and  after  the  act  of  bankruptcy,  out  befivre 
the  fiat,  they  were  re-dehvered  to  A. ;  it  was  held  that  the 
saah-firames  had  not  passed  to  A.  at  the  time  of  the  bank- 
ruptcy, and  that  he  was  not  entitled  to  retain  them,  as  being 
work  already  done,  they  not  having  been  fixed  to  the  hotel ; 
but  that  even  if  they  were  within  that  clause  of  the  agree- 
ment, it  would  not  bind  the  assignees,  inasmuch  as  tiieir  rigbt 
accrued  in  the  bankruptcy,  whereas  the  option  of  A.  was  not 
to  be  revived  until  after  the  bankruptey.^ 


Section  IX. 

Of  Goode  m^eet  to  a  LIEN. 

(And    see  ante,  Chapter  IX.  Section  6,   <'  Of  EqwUaNe 
Mortgagee;"  and  post,  Chapter  XVII.  oa  '' Set  Qffr) 

The  right  of  the  assignees  does  not  divest  a  fe^/,  or 
efuitable  tien  of  any  party  on  the  bankrupt's  goods.  ThiB 
rule  is  founded  upon  tiie  same  principle  as  that  whidi  we 
have  often  had  occasion  to  notice,  viz.  that  the  assignees  aie 
bound  by  all  the  equities  by  which  the  bankrupt  himself  was 
bound.  A  lien,  in  its  legal  sense,  means  a  rieht  to  possess 
or  retain  anything  then  m  the  possession  of  tne  party,  until 
a  just  and  equitable  daim,  m^eatinreepeetofthetkmgiteM^, 
or  against  the  owner  of  the  thing  generally,  is  satisfied,  la 
the  first  case  it  is  denominated  a  ^fecial,  in  the  last  a  gemendj 
lien. 


1  Tri^  T.  ArmHa^.  4  Mees.  ft     issuing  of  the  fitt  for  the  act  of 
W.  687;  but  see  now  the  2  ft  9     bankniptcj. 
Vict.  c.  29,  which  substitutes  the 
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Nature  and  extent  of  a  lien,]  Lien  subsists  either  by  the 
common  law,  the  usage  of  trade,  or  agreement  between  the 
parties;  and  as  the  convenience  of  commerce^  and  natural 
justice,  are  much  in  favour  of  this  species  of  claim,  the  courts 
nave,  in  all  cases  where  a  question  of  lien  has  been  agitated, 
invariably  shown  a  disposition  leaning  towards  the  person 
making  the  claim.  They  will,  therefore,  often  imply  a  con- 
tract of  lien,  either  from  the  general  course  of  trade,  or  from 
the  nature  of  the  particular  mode  of  dealing  between  the  par- 
ties. There  can  be  no  lien,  however,  unless  the  goods,  in 
respect  of  which  the  lien  is  claimed,  have  actually  come  to 
l^e  possession  of  the  party  before  the  bankruptcy  of  the  owner;  * 
for  a  constructive  possession  is  not  sufl&cient.^  Therefore, 
where  A.  consigned  a  cargo  to  B.,  with  a  direction  to  pay  to 
C.  out  of  the  proceeds  a  sum  of  money,  and  wrote  to  C.  to 
that  effect;  it  was  held,  that  C.  in  this  case  had  no  lien  on 
the  proceeds.* 

But  where  a  party  would  have  a  lien  upon  an  article  in  his 
own  possession,  he  nas  the  same  lien  upon  it,  where  it  is  in 
the  possession  of  a  third  person,  who  may  be  considered  as 
his  agent.  Thus,  where  A.  having  two  pipes  of  wine  lyine* 
in  a  oonded  warehouse  in  the  name  of  B.,  who  had  given  bond 
for  the  duties,  sold  them  to  C,  and  gave  him  a  delivery  order, 
it  bemg  agreed  that  C.  should  pay  the  duties;  but  when  they 
became  payable,  B.  was  called  upon  and  paid  them,  and  tooK 
away  the  wine  to  his  own  cellar,  and  A.  afterwards  repaid 
the  amount  of  the  duties  to  B. ;  and  C,  who  had  never  re- 
quired B.  to  transfer  the  wine  to  his  name,  afterwards  took 
away  one  pipe,  and  was  chared  with  and  paid  warehouse 
rent  to  B.,  and  then  became  bankrupt,  when  his  assicrnees 
demanded  the  other  pipe ;  it  was  held,  that  B.,  at  A/s  re- 
quest, was  entitled  to  teep  it  until  the  duties  were  repaid.* 

Where  an  article  is  deposited  with  a  party  as  a  security  for 
effecting  a  particular  purpose^  he  has  no  lien  on  it  for  any 
other  purpose.  Thus,  "wmere  deeds  were  deposited  for  the  pur- 
pose of  obtaining  fUture  credit,  it  was  held,  that  the  person 
with  whom  they  were  deposited  had  no  lien  upon  them  for 
what  was  due  to  him  in  respect  of  moniea  previously  advanced.* 

Nor  can  any  one  acquire  a  greater  lien  than  the  interest 

<  Paiten  v.  Thomp$im,  5  U.  St  S.  *  Ex  parte  fiaywoodk  2  Bos^  355. 

350.    NkkolU  V.  dent,  3  Pri.  547.  *  Winks  y.  HaataU,  9  B.  ft  C. 

Kmioch  ▼.  Craig,  3  T.  R.  119.    Ex  372. 

pvte  fVudterer,  2  D.  &  C.  27.  '  Motmiford  v.  Blake,   1  Turn. 

'  Ibid.    Taylor  v.    Robimon,   8  274. 
TMxmt.  648. 
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which  the  person  pledging  or  depositing  the  property  pos- 
sesses in  it  himself.  Therefore,  where  a  tenant  for  life 
pledged  plate  with  a  pawnbroker,  the  latter  was  held  to  have 
no  lien  upon  it,  after  the  death  of  the  tenant  for  life,  against 
the  remainder-man,  although  the  pawnbroker  had  no  notice 
of  the  particular  limitations  of  the  settlement,^  which  created 
the  tenancy  for  life.  So,  a  person,  who  has  no  right  what- 
ever to  the  property  himself,  can  confer  no  lien  by  pledging 
it  with  another,  although  the  party  bond  fiie  advances 
money  upon  it,  without  notice  of  the  wrongful  possession  of 
the  party  pledging  it.* 

Where  a  party  lias  a  lien  on  an  article  deposited  with  him, 
he  has  no  right  to  sell  it  in  satisfaction  of  nis  lien,  without 
authority  of  the  owner ;  and  if  he  does  so,  he  is  liable  to 
refund  the  whole  amount  of  the  proceeds  to  the  owner,  or 
his  assignees,  in  an  action  for  money  had  and  received.' 

Equitable  lien,  generally.']  In  cases  of  an  equitable  lien  im 
^oods  generall^r,  that  is,  where  the  real  and  beneficial  interest 
m  property  is  in  a  creditor  at  the  time  of  his  debtor's  bank- 
ruptcy, though  the  legal  estate  is  in  the  bankrupt^  the 
assignees  are  subject  to  the  same  equities  as  the  bankrupt 
himself^  and  will  not,  in  such  a  case,  be  permitted  to  take 
advantage  of  the  relation  to  the  act  of  bankruptcy.  Thus, 
where  a  trader  makes  an  assignment  of  goods  at  sea,  as  a 
collateral  security  for  a  debt,  and  then  commits  an  act  of 
bankruptcy,  and  afterwards  indorses  the  bill  of  lading  to  the 
creditor,  the  creditor  is  entitled  to  the  goods,  as  agamst  the 
assignees.'*  But  where  the  goods,  upon  which  the  creditor 
of  a  trader  (before  an  act  of  bankruptcy  committed  by  him) 
had  an  equitable  lien,  are  no  longer  in  existence,  such  Uen 
will  not,  in  that  case,  attach  upon  other  goods  substituted 
for  the  former  by  the  trader,  after  he  had  committed  an  act 
of  bankruptcy.^  Therefore,  where  a  merchant  pledged  for 
value  the  bills  of  lading  of  an  expected  cargo,  ana  his  agents 
abroad  (without  his  knowledge)  oisposed  of  part  of  the  cargo; 
after  which,  having  committed  an  act  ot  bankruptcy,  he 
induced  his  agents  to  replace  the  goods  by  others,  and  then 
sent  the  bills  of  lading  of  the  substituted  goods  to  tiie 

*  Hoare  v.  Parker,  2  T.  R.  376 ;  *  Lempriere  t.  Pof/ey,  3  T.  R. 
and  see  ex  parte  NnbUt,  2  Scfa.  &  4S5.  Bekher  t.  OU^Od,  6  Bins- 
Lef.  279.  N.  C.  102;  and  see  post.  Chap. 

3  Hooper  y.  BamtlotUm,  1  Camp.     xvi.  "  RelatioD." 
131.  *  Meyer  v.  Shorpe,  5  Taunt  74. 

*  Clark  ▼.  Gilbert,  2  Bing.  N.  C. 
345.    3  Scott,  520. 
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pawnees  of  the  former  cargo,  in  order  to  make  good  their 
security ;  it  was  held,  that  the  assignees  might  recover  the 
substituted  goods  in  trover  a^inst  the  pawnees.  *  But  the 
pawnees  would  now,  under  the  2  &  3  Vict.  c.  29,  have  a 
good  title  to  the  goods,  unless  they  had  notice  of  the  act  of 
bankruptcy.  , 

An  agreement  by  the  bankrupt  to  transfer,  not  any  specific 
property  but  some  undefined  portion  of  goods  to  be  aftor- 
warcLs  selected,  upon  an  uncertain  event,  will  not  create  a 
lien  upon  any  portion  of  the  bankrupt's  property,  but  the 
whole  will  pass  to  the  assignees.  Thus,  where  A.,  who 
resided  at  Liverpool,  was  in  the  habit  of  making  consign- 
ments of  goods  to  B.,  his  agent  in  South  America,  for  sale, 
on  the  faith  of  and  against  which  consignments  A.  drew 
bills  proportioned  to  their  amount,  to  be  paid  by  the  agent 
out  of  the  proceeds ;  and  the  bills  were  negotiated  by  the 
indorsements  of  C,  A.'s  correspondent  in  London,  and  some 
of  the  bills  so  indorsed  having  been  refused  acceptance  by 
the  agent,  C,  requested  that  A.  would  order  his  agent,  in 
case  he  did  not  pay  his  drafts,  immediately  to  hand  over  to 
C's  agent  such  pi'opei'ty  as  he  had  of  A.^s,  of  an  equivalent 
value  to  the  bills  that  should  not  be  paid  hy  him,  which  A. 
agreed  to  do,  but  became  bankrupt  before  his  order  to  trans- 
fer the  goods  reached  South  America ;  it  was  held,  that  the 
bar^n  between  A.  and  C.  did  not  operate  as  a  legal  or 
equitable  assignment  of  the  property  in  A.'s  goods  held  by 
£.,  his  agent,  but  that  they  remained  the  property  of  A.  at 
the  time  of  his  bankruptcy,  and  passed  to  his  assignees.* 

And  where  a  party  has  incurred  charges  in  respect  of 
goods,  the  delivery  of  which  to  him  by  the  bankrupt  amounts 
to  a  fraudulent  preference,  he  has  no  lien  on  the  goods  for 
these  charges,  as  against  the  assignees.^ 

Where  one  of  several  residuary  legatees,  with  the  concur- 
rence of  the  others,  induced  the  executors  to  sell  out  stock 
forming  part  of  the  residuary  estate,  and  to  lend  him  the 
proceeds,  on  his  executing  to  them  a  warrant  of  attorneys 
and  depositing  certain  title-deeds  as  a  security  for  the  re- 
placement of  the  stock ;  it  was  held,  that  the  executors  had, 
on  his  bankruptcy,  a  lien  on  the  share.  ^ 

A  lien  upon  goods,  however,  exists  only  so  long  as  the 

*  Meyer  v.  Sharpe,  6  Taunt.  74.  '  Ayling  v.  WMiavu,  5  C.  &  P. 

^  Carvalho  v.  Bum,  4  B.  &  Ad.  399. 

382.    Confirmed  on  error  in  Ex-  *  Ex  parte  Makins,  2  M.  D.  &  D. 

chequer  Chamber,  1  Ad.  &  £.  883.  508. 
and  overruling  Bum  v.  Carvalho, 
7  SUn.  109. 
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party  continues  in  possession^  for  if  he  once  relinquishes 
possession^  the  rule  is^  that  the  lien  is  at  an  end.^  There 
are,  however,  some  exceptions  to  this  rule;  for  where  a  partj 
i&  forcibly  ox  fraudvltiitly  turned  out  of  possession  of  tlie 
property,  the  lien  will  revive  when  he  recovers  possession  j  * 
and  the  like  in  some  cases,  even  where  he  volimtarily  quits 
possession, — as,  >(here  he  deUvers  it  up  to  the  owner  upon 
the  faith  of  an  assigimient,  which  afiberwards  turns  out  to  be 
invalid.'  So,  where  a  party,  having  an  equitable  mortgage, 
delivered  up  the  deeds  upon  the  scue  of  the  estate,  and  uie 
sale  was  afterwards  set  aside,^ — or  where  he  deUvered  up  a 
lease  to  be  sold  under  an  execution,  and  the  execution  was 
invalidated  by  a  prior  act  of  bankruptcy,^ — he  was  held,  in 
neither  of  these  cases,  to  have  lost  his  lien.  In  one  case, 
also,  where  an  insurance  broker,  having  parted  with  the  poe- 
session  of  a  policy  upon  which  he  had  a  hen,  obtained  mm 
his  principal  the  policy  again,  upon  pretence  of  receiving  the 
average ;  it  was  held,  that  the  hen  revived  by  thus  r^^aining 
the  possession :  ^  though,  perhaps,  there  may  be  some  doubt 
as  to  the  correctness  of  this  decision,  as  the  re-deUvery  of  an 
article,  in  order  to  revive  a  lien,  ought  to  be  strictly  for  the 
same  purposes  for  which  it  was  originally  delivered.^  If, 
however,  the  commodity  upon  which  the  uen  attaches  be  of 
vl  perislidble  nature,  the  party  may,  in  that  case,  safely  part 
with  it  to  the  owner,  upon  a  special  agreement  with  him  that 
the  lien  shall  await  die  event  of  a  leg^  determination.^ 

Wlien  waived,  or  hst]  A  lien,  also,  may  be  waived  or 
abandoned  by  the  laches  of  the  pai-ty  daimmg  it,'  or  by  a 
special  agreement,  which  contains  some  term  inconsisteiU 
fcith  the  right  to  retain,  as  where  the  parties  contract  for  a 
particular  time  and  mode  of  payment ;  but  merely  fixing  the 
price  of  labour  to  be  done  to  any  particular  article  or  com- 
modity, is  no  abandonment  or  waiver  of  any  lien  upon  it.'^ 
If  a  security  is  taken  for  a  debt,  in  respect  of  which  the 


^  Kruger  y.  Wilcox,  Amb.  252.  ^  And  see  2  Christ.  B.  L.  14?. 

Stceet  v.  Pym,  I  East,  4.  •  1  Mont.  Dig.  492.    Whitaker 

^  Ex  parte  Cheetman,   2  Eden,  on  lien,  73. 

Bcp.  181.    WaUace  v.  WoodgaU,  *  Ek  parte  DovgUu,  3  D.  fc  C. 

1  Ry.  ft  M.  193.  3'10. 

"  Brown  v.  Hankey,  2  T.  R.  113.  '»  Chate  v.  fVe$tmore,  5  M.  &  S. 

*  Ex  parte  Morgan,  12  Ves.  6.  186,  by  which  some  of  the  older 

'  Ex  parte  Doughty,  1  Mont.  Dig.  cases  on  this  branch  of  the  subject 

493.  are  overruled.     See   Lord   Ellen- 

'  Whitehead  y.   Vaughan,   1  C.  borough's  judgment. 
B.  L.  547. 
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prty  has  a  lien  upon  property'  of  the  debtar,  suoh  aecoritj 
oeing  payable  at  a  d&tant  day,  the  Uen  is  gone.'  And 
where  we  owner  of  a  ship^  having  a  lien  on  the  caigo  until 
the  deliTerj  of  good  and  approvea  bilL)  for  the  fireight,  took 
a  bill  of  exchange  in  payment,  and  though  he  objected  to  it 
at  the  time,  afierwarcb  negotiated  it ;  such  negotiation  was 
held  to  be  an  approval  of  the  bill,  snd  a  relinquishment  of 
his  lien.^  And  where  a  claim  is  made  to  retain  the  goods 
(when  they  ave  demanded)  on  a  different  arcund^  without 
making  any  mention  of  the  lien,  the  party  has  becoi  hdd  to 
Lave  abandoned  his  lien ;  ®  but  a  simple  refusal  to  give  up 
the  property,  accompanied  with  the  observation  of  the  party, 
that  he  '^  might  as  well  give  up  every  transaction  of  his  life," 
does  not  amount  to  such'^  abandonment.  Where,  however, 
a  part]^,  having  a  lien  on  goods,  causes  them  to  be  taken  in 
execution  at  his  own  suit,  lie  thereby  loses  his  lien,  idthou^ 
the  goods  are  sold  to  him  under  the  execution,  and  are  never 
removed  off  the  premises.^ 

A  creditor,  having  a  Uen  on  propeitv  in  his  hands  for  the 
amount  of  his  debt,  waives  his  lien,  if  he  proves  the  whole 
amount  of  his  debt,*  or  even  obtains  an  order  to  prove  it,^ 
and  will  in  either  of  such  cases  be  directed,  on  petition,  to 
deliver  up  the  property  to  the  assignees. 

As  to  now  far  a  delivery  of  part  of  the  goods  will  divest 
the  lien  of  the  vendor  upon  tne  residue,  see  ante,  ^'  Stoppage 
in  Transitu."^ 

Having  thus  endeavoured  to  explain  generally  the  nature 
and  legal  effect  of  a  litn^  it  is  proposed  now  to  enumerate 
those  persons  who,  by  the  usage  of  trade,  or  by  custom  r^ 
cognized  by  law,  are  consider^  as  having  a  general  or  a. 
particular  lien,  that  is,  a  right  to  retain  propertjr,  either 
for  a  general  balance  due  from  the  owner,  or  for  work 
done,  or  expenses  incurred  in  respect  of  the  specific  article 
retained. 

FacUn's  Uen.'\  A  f actor  has  a  lien  upon  all  the  property 
of  his  principal  in  has  hands, — every  thing  in  his  possessioa 

^  Heurimm  y.  Guthrie,  2  Bing.  *  Jacobi  v.  LaUnir,  5  BiiiK.  130. 
N.  C.  755.    3  Soott.  29S.  '  £i  parte  SoUmum,  1  G.  &  J. 

^  Uomcattk  ▼.  Fanwi,  2  Star.  25. 
590.    3  B.  &  A.  497.  ^  Ex  |»rte  Hornby,  Bock,  351. 

*  Boardmon  ▼.  SiU,  I  Camp.  ^  Ante,  505.  See  also  ex  parte 
410,  D.  OieyfifM,  12  Vea.  879,  poit 

*  White  V.  Gatfi^r,  2  Bing.  23. 
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being  construed  to  be  a  pledge^  not  only  for  incidental 
charges,  but  for  the  generat  balance  due  to  him.^  And  he 
has  a  lien,  also,  upon  the  price  of  goods  sold  by  him  as 
&ctor,  as  well  as  upon  tlie  gt>ods  themselyes ;  ^  which  lien  is 
available  even  against  a  claim  of  the  Crown.^  Nor  is  it  any 
objection  to  a  motor's  lien,  that  he  has  advanced  money  to 
his  principal,  or  accepted  bills  drawn  on  him  to  the  extent  of 
the  value  ^  of  the  goods,  provided  the  goods  come  to  his 
hands  before  the  act  of  banimiptcy  of  the  principal;  ^  or  that 
he  has  made  an  express  agreement  to  pay  over  the  whole 
proceeds  of  goods  sold  by  him  to  his  principal.^  But  a 
factor's  right  to  a  getieraf  Men  will  not  affect  property  de- 
livered to  him  for  a  special  purpose ;  ^  and  he  has  no  lien  for 
a  debt  due  to  him  aefbre  he  became  a  fector.®  Where  a 
&ctor,  also,  by  his  bankruptcy  becomes  incapable  of  taking 
possession  of  goods  consignea  to  him,  his  assignees  have  no 
right  to  take  possession ;  for  the  consignment  is  made  to  the 
factor,  in  respect  of  a  personal  confidence  reposed  in  him  for 
the  performance  of  those  duties,  which  his  principal  never 
intended  should  be  executed  by  otiier  persons* 

Bight  to  pledge,]  AJactor,  who,  from  the  very  nature  of 
his  employment,  has  only  the  power  given  him  by  his  prin- 
cipal to  sell  goods  entrusted  to  his  care,  was  always  con- 
sidered in  law  to  have  no  authority  to  pledge,  and  could  not 
therefore  transfer  his  lien,  as  against  his  principal,  to  a  third 
person,  even  though  that  person  had  no  knowledge  that  he 
was  only  a  factor ;  *®  unless,  indeed,  the  factor  (by  consent  of 
his  principal)  exhibited  himself  to  the  world  as  owner."  The 
law  has,  however,  (as  has  been  before  observed,)  been 
materially  altered  in  this  respect  by  the  6  Geo.  4,  c.  94,  and 
5  &  6   Vict.  c.  39,    for  the  professed  purpose  of  affording- 


^  Kruger  v.  Wilcox,  Amb.  252.  '  M'OilUvra^  y.  Simmm,  9  Dow. 

Ooding  V.  London  Asmrance  Com-  &  Ry.  35. 

jNHiy,  Burr.  494.   Foxcroftv.DevQn-  ^  Walker  v.  Birch,  6  T.  R.  358. 

shire,  2  Burr.  936.    Hammond  v.  Bum  t.  Brown,  2  Stir.  272. 

Barclay,  2  Eut,  227.    Ex  ptrte  *  Houghton  y.  Matthews,  S  B. 

Oood,  2  Dea.  389.  Bl  P.  485. 

'  Drinhwater  v,  Goodwin,  Cowp.  '  Patten  y.  Thomiison,  5  M.  &  S. 

251.    Hudson  v.  Granger,  5  B.  flb  A.  361. 

27.  ^  Paterson  y.  Tash,  Str.  1178. 

8  Rex  y.  Lee,  6  Pri.  369.  Martini  y.  Coles,  1  M.  ft  S.  140. 

*  Ihid.    Foxeroft  y.  Devonshire,  Daubigny  v.  Duval,  5  T.  R.  604. 
tnprm.  Shipley  y.  Kymer,  1  M.  ft  S.  484. 

•  Copeland  y.  Stein,  8  T.  R.  199.  "  De  Leira  y.  Edwards,  dt.  1  M. 

ft  S.  147. 


Sect.  9.]  Of  the  Personal  Property.  537 

better  protection  to  merchants    and  others  entering  into 
contracts  with  factors  or  agents. 

By  the  first  of  these  statutes,  (the  6  Geo.  4,  c  94,^  it  is 
enacted,  that  any  person  entrusted,  for  the  purpose  ot  con- 
signment or  sale,  with  any  goods,  and  shipping  them  in  hu 
own  fuime,  and  any  person  in  whose  name  any  goods  shall  be 
shipped,  shall  be  deemed  and  taken  to  be  the  true  owner 
thereof,  so  for  as  to  entitle  the  consignee  to  a  lien  thereon 
for  advances  made  to  the  shipper,  provided  the  consignee 
has  no  notice,  by  the  bill  of  ikding  or  otherwise,  that  the 
shipper  is  not  the  actual  and  bond  fide  owner.  And  the 
person,  in  whose  name  such  goods  are  shipped,  shall  be  taken 
to  be  entrusted  therewith  for  consignment  or  sale,  unless  the 
contrary  shall  be  made  to  appear  by  bill  of  discovery,  or 
otherwise,  or  be  shown  in  evidence  by  any  person  disputing 
the  fact.  And  by  the  5  &  6  Vict.  c.  3y,  s.  1,  any  agent 
entrusted  with  the  possession  of  goods,  or  of  the  documents 
of  title  to  goods;  is  to  be  deemed  the  owner  of  them,  so  &r 
as  to  give  validity  to  any  contract  by  way  of  pledge,  lien,  or 
security.  honA  fide  made  with  such  agent,  as  well  for  any 
origin^  advance  upon  the  security  of  such  goods  or  docu- 
ments, as  also  for  any  further  or  continuing  advance;  and 
such  contract  is  declared  to  be  binding  upon  the  owner  of 
the  goods,  notwithstanding  the  person  claiming  the  pledge 
or  lien  has  notice  that  the  person  with  whom  the  contract  is 
made  is  only  an  agent. 

By  section  2,  where  any  such  contract  is  made  in  con- 
sideration of  the  delivery  to  such  agent  of  any  other  goods, 
or  documents  of  title,  or  negotiable  security,  upon  which  the 
person  so  delivering  up  the  same  had  at  the  time  a  valid  lien 
for  a  previous  advance  by  virtue  of  some  contract  made  with 
such  agent,  such  contract  of  exchange,  if  honAfide,  is  to  be 
deemed  as  effectual  as  any  contract  made  in  consideration  of 
an  advance ;  but  the  lien  thus  acquired  upon  the  goods  or 
documents  deposited  in  exchange  will  not  extend  beyond  the 
value  of  the  goods  or  documents  delivered  up  and  exchanged. 

But,  by  section  3,  only  such  loans,  advances,  and  ex- 
changes are  protected,  as  are  made  honCi  fide,  and  ijvathout 
notice  that  the  agent  has  not  authority  to  make  such  con- 
tract, or  that  he  is  acting  maUlfide  against  the  owner  of  the 
goods ;  nor  is  anv  lien  protected  in  respect  of  any  antece- 
aent  debt  owing  from  the  agent  to  the  person  receiving  such 
pledge,  nor  is  the  agent  authorized  in  deviating  from  any 
express  orders  received  from  the  owner.  And  by  section  5, 
the  agent's  civil  responsibility  for  any  breach  of  duty  or  con- 
tract is  not  only  (bv  section  5)  deemed  to  be  not  diminished ; 

aa3 


0 
588  Of  tlie  Personal  Property.  [Chap.  11,  Pt.  2w 

but  by  section  6,  if  any  agent,  without  the  authority  of  his 
principal,  for  his  own  benefit,  and  in  violation  of  good  £Euth, 
make  any  consignment,  deposit^  transfer,  or  delivery  of  any 
goods  or  documents  of  title,  by  way  of  pledge,  lien,  or 
security,  or  accept  any  advance  on  the  &ith  of  any  contract 
for  that  purpose ;  he  is  guilty  of  a  misdemeanor,  punishable 
with  transportation  for  tourteen  years. 

By  section  6,  the  owner  may  redeem  the  goods  or  docu- 
ments pledged,  at  any  time  before  the  goods  shall  have  been 
sold,  upon  repayment  of  the  amount  of  the  lien  thereon,  or 
restoration  of  the  securities  in  respect  of  which  such  lien  may 
exist,  and  upon  satisfaction  of  the  agent's  lien  as  against  the 
owner ;  and  the  owner  may  recover  from  the  party  with  whom 
the  pledge  is  made,  any  balance,  after  deducting  the  amount 
of  his  lien  on  the  goocis  pledged.  And  in  case  of  the  bank* 
ruptcy  of  any  ag*ent,  the  owner  of  any  goods  so  rede«ned 
may,  in  respect  of  the  sum  paid  by  him  for  redemption,  be 
held  to  have  paid  such  sum  for  the  use  of  the  agent  before 
liis  bankruptcy ;  or  if  the  goods  shall  not  be  so  redeemed,  the 
owner  is  to  be  deemed  a  creditor  of  the  agent  for  the  value 
of  the  goods  at  the  time  of  the  pledge,  and  is  entitled,  in 
either  case,  to  prove  for,  or  set  off  the  sum  so  paid,  or  the 
value  of  the  goods. 

Before  this  last  statute,  the  agent  could  (under  the  6  Geo.  4> 
c.  94,  8.  5)  only  transfer  to  the  party  to  whom  he  pledged 
the  goods  such  lien  as  he  himself  possessed  at  the  time  of  the 
deposit  or  pledge.' 

Bankers,]  A  banker  has,  like  a  factor,  a  general  lien  upon 
all  the  negotiable  securities  in  his  hands  belonging  to  liis  cus* 
tomer,  for  nis  general  balance;  unless,  indeed, there  be  evidence 
to  show  that  he  received  any  particular  security  under 
special  circumstances,  which  would  take  it  out  of  the  common 
rule; 2  as  where  a  customer  deposited  a  lease  with  his 
bankers,  without  stating  for  what  purpose  it  was  left,  in 
which  case  it  was  held,  that  they  had  no  lien  on  it  for  their 
general  balance.^ 

Where  customers  drew  checks  on  their  bankers,  with 
whom  their  accounts  were  already  overdrawn,  and  paid 
away  the  checks  which  came  to  the  hands  of  other  bankers^ 
who  remitted  the  checks  to  the  first  bankers  in  a  printed 

1  Fletcher  ▼.  Heath,  7  B.  &  C.  v.  Perkins,  9  Ea«t,  12.    BoUamd  v. 

617.  Bygrave,  1   Ryan  &  M.  271 ;  and 

*  Davit  T.  Bowtker,  .5  T.  R.  488.  see  ante,  p.  429. 

Jowrdaine  v.  Le/evre,   1   Eap.  66.  »  Lucas  v.  Darrieth  7  Taunt*  164. 

Bent  V.  PuUer,  5  T.  R.  494.     Giles  1  Moore,  29. 
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circular;  deainiig  the  amount  of  thmn  to  be  paid  to  tha 
London  correspcmdents  of  the  ieoond  bankers ;  mtt,  notwith* 
standing  this  ciroular,  the  custom  between  the  bankers  was 
to  pa^  one  another^s  checks,  so  far  as  circumstances  would 
permit,  by  remittances  of  notes  of  the  bankers  sending  the 
checks  directly  to  those  bankers,  the  understanding  being 
that  the  chedcs  should  be  paid  on  llie  daj  on  which  they 
were  reeeired,  or  the  day  tollowing,  either  by  such  remit* 
tances,  or  by  remittances  according  to  the  direction  of  tba 
circular;  and  the  first  bankers  gave  the  second  credit  in  their 
books  for  the  amount  of  checks,  but  became  bankrupt  three 
days  after  receiving  them,  and  without  having  made  any 
payment  or  remittance  in  respect  (^  them,  knowing  at  tlie 
time  of  receiving  the  checks  that  bankruptcy  was  inevitable, 
and  the  assignees  obtained  payment  from  tne  customers  of 
the  fiill  amount  of  the  checks ;  it  was  held,  that  the  second 
bankers  were  entitled  to  payment  in  full  of  the  same  amoimt 
out  of  the  bankrupt's  estate.^ 

And  where  a  cestui  que  trusty  entitled  to  monies  payable 
out  of  a  fund  in  the  hands  of  trustees,  was  indebted  to  hie 
bankers  in  a  large  amount,  and,  in  consideration  of  not  being 
pressed  to  reduce  the  amount,  be  agreed  to  give  the  bankers 
a  lien  on  the  monies  coining  to  him  out  of  the  trust  fund,  and 
therefore  addressed  a  note  to  one  of  the  trustees,  authorizing 
bim  to  pay  to  the  credit  of  the  account  of  the  ceetui  que  trust  at 
the  bank,  the  monies  payable  to  him  out  of  the  trust  fund;  and 
tbe  trustee  was  apprised  of  the  arrangement  between  the 
parties ;  it  was  held,  on  the  bankruptcy  of  the  cestui  que 
trutty  that  the  bankers  had  a  good  lien  on  the  fund,  and  that 
the  authority  given  by  the  note  was  not  counfcermandable.' 

An  insurance  broker,  also,  has  been  held  to  have  a  general 
lien  on  all  policies  ia  hi^  hands ;  and  thougb  he  parts  with 
the  poflsession  of  a  policy,  yet  if  it  come  &gani  into  his 
faan(&,  the  lien  revives.^  Before  the  5  &  6  Vict.  c.  39,  it 
was  held,  that  if  a  broker  knew  that  the  person  who*  em- 
ployed hun  to  effect  an  insurance  was  an  ag^nt,  and  not  the 
nrindpal,  the  broker  had  then  (in  the  event  of  the  agentfs 
iMmkmptcy)  no  lien  upon  the  policy  for  any  ^en^aZ  balance  due 
to  him  from  the  agent,  but  only  for  the  charges  and  expenses  of 
e£fecting  that  particular  policy  ;^  but  it  is  apprehended,  under 
the  provisions  of  that  statute,  it  would  be  aetennined  other- 

^  ExpwteCMe,  3M.D.&D.189.         «  Maams  v.  Hmdet$mi,  1  East, 
'  Ex  parte  Steward,  3  M.D.aiD.     334.    anook  v.  Damdimi,  2  Cuapu 

265.  218. 

^  WkUekead  v.  Faughan,  I  C.  B. 

L.  129.    Park  y.  Carter,  ibid. 
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wise.  If  a  broker^  however,  had  no  notice  that  the  policy 
was  not  on  account  of  the  person  from  whom  he  reoeiTed  the 
order,  he  had  then  always  a  lien  upon  it  for  his  eeneral  balance 
due  from  such  person,  and  also  a  rig'ht  to  ap^y  to  the  satis- 
faction of  that  balance  money  received  upon  the  policy,  as  well 
aflker  as  before  notice  that  it  "belonged  to  a  third  person;  but  if^ 
under  these  circumstances,  after  notice  he  pays  over  the 
surplus  to  the  agent,  he  wiD  then  be  liable  to  repay  it  to  the 
principal.^ 

A  packer  may,  from  the  mode  of  dealing  with  his  em- 
ployer, be  in  the  nature  of  a  factor,  and  entitled,  therefore, 
to  a  lien  upon  all  goods  in  his  hands,  not  only  for  the  price 
of  packing,  but  also  for  any  other  debts  owing  to  him.^ 


o,  a  wharfinger  has  haeneral  lien  upon  all  goods  depo- 
sited at  his  wharf,  and  kft  under  his  ^  care,  in  respect  of 
wharfinger ;  but  not  for  landing,  meighina,  delivery  or  frorr- 
house  rent,^  But  where  the  whar&ge  due  upon  goods  im- 
ported was,  by  the  course  of  dealing  between  the  parties, 
jNud  by  the  importer  at  the  Christmas  following  the  importa- 
tion, whether  tne  ^oods  were  in  the  mean  time  removed  or 
not,  and  the  gooas  were  before  Christmas  sold  to  A.,  and 
after  Christmas  the  merchant-importer  became  bankrupt ;  it 
was'  held  in  this  case,  that  the  wharfinger  had  no  hen  on 
the  goods  against  A.  for  the  wharfi^,  inasmuch  as  the 
course  of  dealing  between  the  parties  was  inconsistent  with 
any  rijrht  to  retam.^ 

A  fitter,  by  the  custom  of  the  trade  at  Exeter,  has  a  lien 
upon  goods  in  his  possession,  sent  to  him  by  a  clothier  to  be 
fulled,  for  a  general  balance  due  to  him.^  "but,  generallv,  a 
fuller  has  only  a  lien  for  work  done  on  the  particular  cloth 
in  his  possession/ 

Ana  where  a  frdler  was  employed  1)y  H.  &  Co.,  to  scribble 
and  fiill  woollens  and  cloths,  under  a  stipulation,  that  ^'  all 
goods  on  hand"  should  be  subject  to  a  lien  for  a  general 
balance ;  and  H.  &  Co.  kept  a  quantity  of  oil  and  dye-wood.«< 
on  the  defendant's  premises, — ^the  oil  being  there  for  the 
purpose  of  being  used  as  required  by  the  fimer^s  servants  in 
the  process  of  scribbling,  but  kept  locked  up  and  delivered 
out  in  small  quantities  by  a  servant  of  H.  &  Co., — ^and  the 

^  Mann   r.  F&rreBter,    4  Camp.  *  Holdemeu  y.    Collifuon,  1  B« 

60.  &C.212. 

•  Ex  parte  Deeze,   1  Atk.  228.  •  Crawshay  v.  Hon^tiy,    4  B. 

€hrem  v.  Farmer,  4  Burr.  2222.  k  A.  50. 

»  Naylor  ▼.  Mangles,  1  Esp.  109.  •  Sweet  v.  Pym,  I  East,  4. 

Speart^.  Hartley,  3  Esp.  81.    Ri-  f  Rose  ▼.  Hart,  8  Tkunt.   499- 

^ardson  t.  Ooss,  3  B.  &  P.  124.  2  Moore,  547. 
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dye-woods  being  kept  there  for  the  purpose  of  being  used  by 
H.  &  Co.  themselves  in  dyin^  the  wools^  in  an  intermediate 
stage  of  the  process  of  scribbling ;  it  was  hdd,  that  neither 
the  oil  nor  the  dye-woods  were  subject  to  the  Hen.^ 

Soy  also,  a  dyer  has  a  lien  for  dying  the  specific  goods^ 
but  no  further;  ^  though,  from  the  usage  of  the  trade  in  the 
place  or  district  where  he  carries  on  his  business,  his  right 
may  be  extended  to  a  lien  for  his  general  balanced  And, 
where  an  agreement  was  entered  into  by  a  number  of  dyera 
at  a  public  meeting,  that  they  would  not  receive  any  more 
goods  to  be  dyed,  except  on  condition  that  they  should 
respectiTely  have  a  lien  on  tiiose  goods  for  their  general 
balance ;  it  was  held,  that  any  one,  who  after  notice  of  such 
agreement  delivered  goods  to  any  of  those  dyers,  was  to  be 
taxen  as  assenting  to  their  terms,  and,  consequently,  could 
not  demand  ffoods  so  delivered,  without  paying  the  balance 
of  his  general*  account.  • 

A  printer  employed  to  print  certain  numbers  of  an  entire 
work,  though  not  all  consecutive  numbers,  has  a  lien  upon 
the  copies  not  delivered  for  his  general  balance  due  for  prmt- 
ing  the  whole  of  the  work.* 

JBut  it  has  been  ruled,  that  a  stereotype  printer j  which  \& 
a  modem  trade,  has  not,  without  strong  evidence  of  the 
fsuctj  a  s^neral  lien  on  stereotype  plates  not  manu^tured  by 
liimself^but  put  into  his  hanas  to  print  from  them.* 

So,  a  calico  printer  has  a  general  lien  upon  the  linen  in 
his  possession,  not  only  for  the  price  of  printing  the  parti* 
cular  linens,  but  also  ror  the  price  of  printing  others,  which 
have  been  previously  delivered  to  him.^ 

A  miller,  however,  has  only  a  lien  upon  flour  and  sacks 
in  his  possession,  for  the  price  of  grinding  the  particular 
quantity  of  com  of  which  that  flour  is  composed,  but  no  ** 
farther. 

A  common  carrier  is  not  entitled  to  a  lien  for  a  general 
balance,  upon  goods  delivered  to  him  for  carriage,  unless 

'  Cvtmp9ton  ▼.  Haigh,  2  Bing.  and  some  particular  district  in  the 

N.  C.  449.    2  Scott,  6S4.  West  of  England,  per  Gibbs,  C.  J.» 

'  Oreen  v.  Farmer,  1  Bl.  651.  8  Taunt.  500. 

Bennett  v.  Johnton,  2  Cbitt.  Ca.  *  Kirkman  v,  Shatccross,  6  T.  R. 

temp.  Mansfield,  456.  14. 

3  SeunUe  ▼.  Barckard,  4  Esp.  53.  ^  Blake  v.  Nicholson,  3  M.  &  8. 

Humphreyt  v.    Partridge,     Mont.  167, 

B.  L.  App.  18.   Clote\.  fVaterhmue,  '  Bleaden  ▼.  Hancock,  Mood.  & 

6  T.  R.  523,  in  note.    The  places,  M.  465. 

where  this  usage  has  been  recog-  ^  £z  parte  Andrews,   1  C.  B.  L. 

nised,  are  London    (4  Esp.  53),  429.     fVeldonv,  Oould,Z  Esp.  2SB. 

eioucettershire    (Mont.  App.  18),  "  Ex  parte  Ockenden,  1  Atk.235. 
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upon  npeci&L  agreementi^  but  only  for  the  caniage  of  the 
particular  ^Dodfl. 

So,  an  innkeeper  baa  only  ^particular  lien  on  the  good» 
of  his  guest* 

But  a  livery  stabU-heeperj  it  aeema,  haa  no  lien,  unless 
by  special  agreement.^ 

On  a  thip.'\  With  respect  to  the  particular  lien  attadiing 
on  a  ship,  for  repairs  or  plroTiaions^  the  person  repairing^ 
has  only  a  lien  upon  her  for  those  expenses,  as  long  as  she 
remains  in  his  possession,  the  lien  ceasing  when  poesesaion 
is  parted  with.'^  But,  where  a  shipwright,  by  the  usage  of 
traae  (like  that  prevailing  in  the  river  Thames)^  dives  a  cer- 
tain credit  to  the  i^p-owner  for  the  amount  of  the  repsan, 
Lord  EUenborough  neld,  that  in  this  case  he  had  no  lien, 
without  an  express  agreement  for  that  purpose;  for  that  the 
lien  of  an  artificer  was  wholly  inconsistent  with  a  dealing 
on  credvty  and  could  only  subsist,  where  paymrait  was  to  be 
made  the  moment  the  work  was  completed,  and  where  there 
was  an  immediate  right  of  action  for  the  debt.^  If,  how- 
ever, the  repairs  or  the  reiitting  take  place  in  a  port  abroad^ 
then,  for  the  necessity  and  encouragement  of  trade,  the  lien 
continues,  though  the  ship  is  out  of  the  possession  of  the 
party ;  ^  for,  by  the  maritime  law,  any  contract  of  the  master 
for  repairs  or  provisions,  amounts  to  an  hypothecation  of 
the  ship.'  But,  where  bills  of  exchange  were  given  by  the 
captain  for  advances  made  to  him  abroad,  which  were  not 
precisely  shown  to  have  been  appropriated  for  the  use  of  the 
ship,  and  the  bills  did  not  appear  upon  the  face  of  them  to 
have  been  drawn  for  the  purposes  of  the  ship ;  such  bills 
were  held,  primdjadey  evidence  against  the  inference  of  the 
advances  being  n^e  on  the  credit  of  the  ship  itself.^    And, 


^  Kirkman  v.  Shawcross,  supra,  parte  HUl,  1  Mad.  61.    PrankUn  ▼. 

AspinaU  v.  Pickford,  3  Bos.  &  P.  Hosier,  4  B.  &  A.  341. 

44.     Oppenheim  v.  Russell,  ibid.  42.  »  Raitt  v.  Mitehett,  4  Camp.  146. 

Rush/ield  y.  HadfiM,  6  East,  519.  *  Ex  parte  Shank,   1  Atk.  234. 

7  East,  224.  Watkinson  y.  BenuurUtttm,  supra» 

3  Yely.  67.    Str.  .556.  and  the  cases  there  cited  in  note. 

s  Wallace  y.  fVoodgate,  1  Ry.  &  7  juttm  v.  BaUam,  1  Salk.  34. 

M.  193.     Qutere,  as  to  a  trainer  of  ^  Ex  parte  Haikett,  2  Roee»  229. 

race -horses.      Jacobs    y.    Laiour,  19Ves.474.    2  Rose,  194.    3  V.  fit 

5  Bing.  130.  B.  135.     Lord  Eldon  ia  reported  to 

^  Watkifuon  y.  Bemardision,  2  P.  have  said  in  this  case,  that  a  ship 

W.  367.      £x  parte  S?uink,  1  Atk.  may  be  bound  by  bUl  of  sale,  but 

234.     WUkiTu  y.  Carmichael,  Doug,  not  by  parol  ;~froin  which  the  re- 

97.    Ex  parte  Bland,  2  Rose,  91.  porter  has  inferred  generally,  that 

Woods  v.RusaeU,  5  B.  &  A.  942.  Ex  no  lien  on  a  ship  can  be  created  by 
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though  the  master  can  h^rpothecate  a  ship  for  repairs  done 
abroflud,  he  has  no  lien  Jumself'  on  the  ship  for  money  ex- 
pended by  him  in  respect  of  those  repairs;  for  it  does  not 
follow^  because  others  through  him  acquire  a  lien  on  the 
ship,  that  therefore  he  himself  has  such  a  lien, — a  lien  being 
frequently  derived  through  the  act  of  a  servant,  which  the 
servant  himself  does  not  possess.^  Neither  has  the  master 
an^  lien  on  the  ship  for  his  wages ;  his  case,  in  this  respect, 
bemg  distinguished  from  that  of  all  other  persons  belonging 
to  the  ship.^  And,  as  a  lien  on  the  freight  is  always  con- 
i^uential  to  a  lien  on  the  ship,  he  nas  also  no  lien  on  the 
freight,  either  for  his  wage^,  or  disbursements  on  account  of 
the  ship.^  But  the  consignee  of  a  ship  for  sale,  to  whom 
the  ship  and  register  are  delivered,  has  a  lien  upon  her,  for 
money  expended  for  repairs  and  seamen's  wages.^ 

Ship-owner,]  The  anrner  of  a  ship  has  a  lien  on  the 
cam)  for  the  freight ;  but  his  lien  is  confined  to  the  amount 
of  freight  for  goods  actually  carried,  and  cannot  be  extended 
to  his  claim  for  what  is  called  dead  freighty  that  is,  an  unli- 
quidated compensation  for  the  loss  of  freight,  by  reason  of 
the  freighter  not  putting  a  full  cargo  on  board.^  And  where 
the  parties  to  a  charter-party  mutually  bound  themselves^ 
especially  the  ship-owners,  the  ship,  tackle,  4&c.,  and  the 
freighter,  the  goods  to  be  put  on  boEurd,  in  a  penal  sum  for 
the  peiformance  of  the  conditions  of  die  charter-party;  yet 
this  was  held  not  to  give  the  owner  a  lien  on  the  cargo  for 
(lead  freight,  or  demurrage ;  for,  as  the  clause  was  intended 
to  be  mutually  obligatory,  and  the  freighter  had  in  that  case 
no  lien  on  the  ship,  the  court  said,  it  would  be  therefore 
absurd  to  hold,  that  the  clause  gave  a  lien  on  one  side, 
without  the  like  remedy  on  the  other.^  Where  the  owner 
also  has  by  the  contract  of  charter,  in  letting  the  ship  to 
freight,  parted  icith  tfie  actual  posses$ioH  of  the  ship,  he  can 
then  have  no  lien  for  the  freight  on  the  cargo ;  as  tne  cargo, 


paro/;  but  this  position  would  be  101.  HujMy  v.  CAmtt^,  9*£ast,  426. 

contrary  to  all  the  cases,  which  de-  Abbott  on  Shipping,  419. 

cide,  that  a  party,  furnishing  the  ^  IVilkins  v.  CarmicKael,  supra, 

ship  with  repairs  and  necessaries  ^  Smith  v.  Plummer,  1  B.  &  A. 

abroad,  has  a  lien  upon  her,  with-  575.    Atkinaun  v.  Coteaworth,  3  B. 

out  anjT  instrument  of  exprei»  hy«  &  C.  647. 

pothecation.  lAtk.234.  2P.Wms.  *  Hammonda  y.  Barclay,  2  East, 

367.  1  Salk.  34 ;  and  see  Husseyy.  227. 

Chrittie,  13  Ves.  599.  ^  PhiUipa  y.  Rodie,  15  East,  547. 

*  WUkins  ▼.  Carmichael,  Doug.  ^  Birletf  v.  Gladttone,  3  M.  &  S. 

205. 
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in  this  case,  was  never  in  his  possession.^  But,  where  there 
are  no  express  words  of  demise  in  the  charter-party  of  the 
ship  itself;  the  mere  occupation  of  the  ship  bj  the  firdghter 
will  not  prevent  the  owner  from  being  considered  still  in  the 
possession  of  the  ship  so  as  to  preserve  his  lien.^  Part- 
owners  of  a  ship  are  tenants  in  common,  and  not  Joint* 
tenants ;  and  therefore,  if  one  becomes  a  bankrupt,  being 
indebted  to  the  other  owners  for  outfit,  freight,  and  as 
managing  owner,  they  have  no  lien  on  his  share  for  their 
debt;  but  his  share  passes  to  the  creditors  under  the  bank* 
ruptcy.^  And  where  the  managing  owner  of  a  ship  char- 
tered by  the  East  India  Company  received  the  warrants  for 
the  freight,  and  paid  them  into  a  banker's  in  his  own  name, 
drawing  checks  from  time  to  time  for  various  sums  out  of  the 
proceeds,  part  of  which  were  applied  for  the  use  of  the 
ship,  and  part  for  other  purposes;  it  was  held  that  the 
other  part-owners  had  no  lien  on  this  fund  in  the  handa 
of  the  bankers,  nor  any  claim  against  the  bankers  as  their 
debtors.^ 

Vendors.]  A  vendor  of  real  property  is,  as  we  have 
seen,^  entitled  to  an  equitable  lien  upon  an  estate  sold,  for 
so  much  of  the  purchase-money  as  remains  unpaid,  unless 
the  vendee  can  show  that  the  lien  has  been  clearly  relin- 
quished by  the  vendor.*  For,  though  the  conveyance  of  the 
property  states  (contrary  to  the  nict)  that  the  purchase- 
money  is  paid,  and  the  estate  passes  by  the  conveyance  at 
law,  it  does  not  pass,  in  equity,  until  actual  payment,  not- 
withstanding even  a  receipt  for  the  money  is  indorsed  upon 
the  deed7  This  lien,  however,  is  held  to\e  abandoned,  by 
the  vendor's  acceptance  of  a  security  for  the  purchase- 
money  from  some  other  person,  when  it  appears  tnat  credit 
was  given  exclusively  to  such  person.  But  the  vendor^s  lien 
is  not  discharged  by  taking  bills  of  exchange,  or  other 
negoti4d>le  securities,  for  the  purchase-money  payable  by 
other  persons ;  as  these  are  considered,  not  so  much  in  the 

♦  »  FaUefo  v.  Wheeler,  Cowp.  143.  *  Ex  parte  Gribble,  3  D.  kC.  339. 

Trinity  House  v.  Clark,  4  M.  &  S.  *  Ante,  page  209. 

228.     Haiton  v.  Brigg,  2  Manh.  •  Chapman  v.   Turner,   I  Vem. 

339.  7  Taunt.  1 14.  267.     Avitin  v.  Halsey,  6  Ves.  475. 

'  Tate  y.  Meek,  2  Moore,  278.  Hughes  v.  Kearney,  1  Sch.  &  Ijet. 

Vates  Y.  Railston,  ibid.  294.      Sa-  IZ2.  Mackrethy.Symmons,  15  Vcb. 

vitte  ▼.  Camfrion,  2  B.  &  A.  503.  329 ;  and  see  Blackburn  v.  Gregstm^ 

'  Ex  parte  Young,  2  Ves.  &  B.  1  Bro.  424,  Eden's  ed.  (note.) 

242.     Ex  parte  Harrison,  2  Rose,  '  Hlnter  v.  Lord  Anson,  1  Sim. 

76 ;  but  see  DodtUngton  v.  HcMett,  &  S.  444. 
1  Ves.  497,  contra. 
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nature  of  a  security,  as  of  a  mode  of  payment.^  Where, 
however,  there  was  a  covenant  between  the  vendor  and  pur- 
chaser, that  the  purchase-money  should  be  paid  within  two 
years  after  the  re-sale  of  the  premises ;  this  was  held  to 
discharge  the  vendor's  lien,  as  it  afforded  evidence  that  the 
vendor  meant  to  rely  on  the  personal  security  of  the  pur- 
chaser.^ And  where  a  bond  was  executed  by  the  vendee  for 
payment  of  the  purchase-money  and  interest  at  the  death  of 
the  vendor,  it  was  decided,  that  the  vendor  had  no  lien  on 
the  estate ;  for  that  when  the  bond  was  executed,  the  estate 
passed  to  the  vendee  in  equity,  as  well  as  at  law.' 

In  the  case  of  the  sale  of'  a  lease  and  furniture,  though 
the  vendors  had  brought  an  action  and  ootained  judgment 
against  the  purchaser  tor  the  amount  of  the  purchase-money, 
yet,  as  possession  had  not  been  actually  delivered  up.  Lord 
£ldon  thought  that  the  vendors  had  a  lien  upon  the  furni- 
ture as  well  as  the  house,  as  against  the  assi^ees  of  the 
purchaser.^  But,  where  timber  felled  was  sold  to  a  trader, 
who  became  a  bankrupt  after  having  taken  away  part,  Lord 
Eldon  considered  it  doubtful  whether  the  vendor  had  a  lien 
for  the  purchase-money  upon  the  remainder,  as  it  was 
questionable  whether  such  a  delivery  had  not  taken  place 
as  was  sufficient  to  vest  the  whole  of  the  timber  in  the  pur- 
chaser.^ And  where  the  plaintiff  sold  to  J.  trees  Iving  on 
land  occupied  by  B.,  and  J.  was  to  have  the  power  oi  remov- 
ing them  when  he  pleased,  and  the  trees  having  been 
marked  by  J-,  the  cubical  contents  of  each  ascertained,  and 
some  of  tnem  having  been  taken  away ;  it  was  held  that  the 
transfer  of  the  whole  was  complete,  and  that,  upon  J.'s 
bankruptcy,  the  plaintiff  could  not  enforce  any  lien  on  the 
trees,  notwithstanding  they  remained  on  the  land  of  B., 
and  the  sum  total  of  the  cubical  contents  had  not  been 
ascertained.^ 

A  vendor  of  goods  has  a  lien  on  them,  while  they  remain 
in  his  possession,  for  any  nart  of  the  unpaid  purchase-money.^ 

But  the  general  lien  oi  a  vendor  of  goods,  for  the  amount 
of  the  price,  exists  only  during  such  time  as  the  goods  are 
not  actuaUy  delivered  to  the  vendee.    There  is  one  exception, 

>  Orani  v.  MUU,  2  Yes.  &  B.  306.  *  Ex  parte  Lord  Seitforth,  I  Rose, 
Ex  parte  Looting,  2  Rose,  79.    Ex     306. 

parte  Poake,  1  Mad.  .346;  and  see  »  Ex  parte  Owynne,  12  Ves.  379. 
Sagden  V.  &  P.  ch.  xti.  *  Tomfey  v.  Turner,  2  Biog.  N.C. 

>  Ex  partePorfteff.  I  G.  &  J.  22S.      151. 

.  *  Winter  v.  Lord  Anum,  supra;         ^  Ez  parte  Twifong,  1 M.  D.  &  D. 
and  aee  Cooci  v.  PoUard,  9  Pri.  544.     691. 
10  Pri.  109. 
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however,  to  this  general  poeition,  and  that  is  in  the  < 
firaud  on  the  part  of  the  vendee.  Thus,  where  a  vendee 
nnder  a  contract  to  pay  for  goods  on  ddiverj,  obtains  poe^ 
session  of  them  by  giving  a  check,  which  is  afkerwaids 
dishonoured,  and  then  becomes  bankrupt;  it  was  held  that 
his  assignees  gained  no  property  in  the  goods,  i^  at  the  time 
of  giving  the  check,  he  had  7¥>  reaionaUe  ground  to  expect 
that  it  would  be  paid.^  What  acts  will  amount  to  a  deUveiy 
to  the  vendee,  so  as  to  divest  the  vendor  of  his  Uen,  have 
been  already  considered  in  treating  of  the  right  of  '^  Stop- 
page in  Transitu."  ^ 

BiU-hoUersJ]  The  indorsee  of  a  bill  has  a  lien  upoa 
goods  deposited  by  the  drawer  with  the  acceptor,  as  a 
specific  security  for  payment  of  the  biU.^ 

And  where  A.  procured  goods,  which  he  agreed  with  B. 
&  C.  should  be  shipped  on  the  joint  adventure  of  the  three, 
and  then  drew  bills  on  B.  &  C.  for  the  amount  of  the  costs 
of  the  goods,  which  they  accepted,  A.  engaging  to  renew 
the  bills  until  the  retum-preoeeds  for  the  goc^  were  received, 
B.  &  C.  managing  the  shipment,  and  directing  the  con- 
siffnee  to  forwam  the  amount  of  the  return-sales  to  thein- 
seLves  'y  and  A.  afterwards  appUed  to  D.  to  discount  two  of 
these  bills,  and,  to  induce  him  to  do  so,  undertook  that  the 
proceeds  of  the  goods  should  be  appUed  in  liquidation  of  the 
bills,  which  undertaking  D.,  after  oiscoimting  the  bills,  conoi.- 
municated  to  B.  &  C,  and  all  the  parties  subsequently 
became  bankrupts,  when  part  of  the  return-proceeds  came 
to  the  hands  of  B.  &  C;  it  was  held  that  the  proceeds 
were  clothed  with  a  trust  for  the  payment  of  the  mils,  and 
that  the  assignees  of  B.  <&  C.  were  bound  to  pay  sodi 
proceeds  to  the  assignees  of  D.^ 

So,  where  B.  S.  &  Co.  of  Calcutta,  having  consigned  to 
6.  B.  in  England  certain  goods,  on  which  they  had  a  Hen 
for  the  price,  wrote  him  word  tbit  they  intended  to  draw  in 
fovour  of  G.  K.  &  Co.  for  the  balance  of  such  shipment^  and 
that  they  inclosed  bills  of  lading  and  policies  of  insurance 
for  the  goods  in  question,  and  they  also  drew  a  biU  for  the 
amount  on  G.  B.  in  favour  of  G.  K.  &  Co.,  which  they 
directed  him  to  "place  to  account  of  shipments  per  Gardner,^' 
and  before  the  goods  reached  England,  G.  B.  became  bankrupt, 
and  the  goods  came  to  the  possession  of  his  assignees ;  it 
was  held  that  the  above  expressions  in  the  bUl  and  the  letter 

'  ffawwT.ONOtf,  Ay«n&M.414.         <  Ex  pwrte  Co^tftond,  3  D.  ft  C. 
s  ADte»  page  505.  1 99.    Ex  pute  Prmcoit,  id.  218. 

3  Ex  parte  Perfect,  Mont.  25. 
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amounted  to  a  specific  appropnatioii  of  the  goods  for  the 
payment  of  the  bill,  and  that  the  assignees  were  bound  to 
account  to  G.  K.  &  Co.  for  the  proceeds.^ 

Soy  where  the  bankrupt  shipped  goods  to  M.  &  F.  at  New 
South  Wales^  and  the  petitioner  accepted  bills  drawn  by  the 
bankrupt  for  the  invoice  price^  upon  the  express  agreement 
that  the  proceeds  of  the  several  consignments  should  be 
received  by  the  petitioner^  and  be  appropriated  by  him  in 
discharge  of  such  acceptances^  and  notice  of  this  agreement 
was  given  to  M.  &  F.,  after  which;  two  bills  renutted  to 
England  by  them  on  account  of  the  proceeds  of  some  of  the 
shipments^  came  to  the  hands  of  the  assignees;  it  was  held 
that  the  petitioner  was  entitled  to  the  proceeds  of  these  bills, 
as  well  as  all  the  future  proceeds  that  mi^ht  come  to  the 
hands  of  the  assignees;  in  respect  of  the  shipments  made  by 
the  bankrupt  to  M.  <&  F.^  to  oe  applied  in  discharge  of  the 
petitioner's  acceptances.^ 

And  where  A.  &  Co.,  as  brokers  for  B.,  sold  goods,  then 
in  their  possession,  to  C,  which  were  paid  for  bv  a  bill 
drawn  by  C,  and  accepted  by  D.,  and  C.  ordered  A.  &  Co. 
to  keep  the  goods  in  their  hands,  and  sell  them  if  they  could 
make  a  certain  profit;  but,  before  the  bill  became  due,  D. 
failed,  and  A.  &  Co.  applied  to  C.  for  security  for  the  bill, 
whereupon  he  gave  them  an  order  to  seU  the  goods,  and 
apply  tlu proceeds  inpayment  of  tlie  hiUy  and  C.  afterwards, 
and  before  the  gooas  were  sold,  became  bankrupt,  upon 
which  his  assignees  brought  trover  against  A.  &  Co. ;  it  was 
held  that  they  could  not  maintain  it,  for  that,  after  the  order 
given  by  C.  to  sell  the  goods  and  apply  the  proceeds  in  pay- 
ment of  the  bill,  they  remained  in  their  hands,  subject  to 
that  charge.^ 

But  where  A.  &  Co.  and  B.  &  Co.  engaged  in  a  joint  ad-> 
venture  to  India  and  China,  upon  the  fbUowing  terms,  vis. 
that  10,0002.  was  to  be  invested  in  India  bills,  the  proceeds 
of  which  were  to  be  remitted  to  China,  A.  &  Co.  givine  in- 
structions as  to  one  half,  and  B.  &  Co.  as  to  the  other  naif, 
and  the  outlay  of  money  to  either  party  to  be  saved  by 
A.  <&  Co.  n^otiating  their  drafts  upon  B.  <fc  Co.,  and  renew- 

2^  them  till  the  funds  came  home,  the  10,0002.  being  to  be 
vanced  by  the  parties  in  equal  shares,  but  B.  &  Co.'s 
moiety  to  be  provided  for  by  a  bill  drawn  on  them  by  A.  &  Ca 
payable  at  six  months,  and  A.  &  Co.'s  moiety  by  another 
bill  drawn  by  them  on  B.  <&  Co.,  payable  at  four  months, 

^  Ex  parte  GletUtanes,  3  M.  D.  &  *  Baikff  y.  CulvenoeU,  8  B.  &  C; 
D.  109.  448. 

3  £ziMUtef7ot<;«r,4D.fltC.449. 


648  OftJie  Personal  Property,  [Chap.  11,  Pt.  2. 

which  was  to  be  discounted  by  A.&  Co.;  after  which  bills 
and  goods  were  accordingly  remitted  from  India  to  China, 
where  the  same  were  realized  by  the  agents  of  A.  &  Co.,  and 
the  proceeds  invested  by  them  in  the  purchase  of  other  goods, 
one  portion  of  which  was  consigned  to  A.  &  Co.,  and  the 
other  to  B.  £  Co.  in  England ;  and  B.  &  Co.  becoming  bank- 
rupt before  their  portion  of  the  return-proceeds  arrived, 

A.  &  Co.  were  obBged  to  pay  the  bill  drawn  by  them  for 

B.  &  Co.'s  moiety  of  the  10,000/. ;  it  was  held  that  this  was 
not  such  a  joint  adventure  as  to  give  A.  &  Co.  a  lien  on 
B.  &  (^o.'s  portion  of  the  return-proceeds  for  the  amount  of 
the  bill,^  there  being  no  specific  appropriation  of  the  goods 
for  the  liquidation  of  the  bill,  but  merely  a  reliance  by  the 
parties  on  each  other's  personal  credit. 

As  to  the  lien  of  an  attorney  and  solicitor^  see  post, 
Chap.  XXIII. 

And  as  to  a  landlord's  lien  for  rent,  see  ante.  Chap.  IX., 
Sect.  17. 


Section  X. 
Of  the  Claims,  and  Process,  of  the  Crorm, 

The  Crown,  not  being  bound  by  the  provisions  of  any 
act  of  parliament  in  ^diich  it  is  not  expressly  named^ 
and  not  being  mentioned  in  any  bankrupt  act  amone 
the  general  creditors  of  the  bankrupt,  is  not  barre<^ 
therefore,  of  any  of  its  paramount  rights  over  the  other 
creditors,^  and  may  consequently  issue  process  for  the 
recovery  of  its  own  debt,  notwithstanding  a  fiat  in  bank* 
ruptcy  16  sued  out  against  its  debtor.  But  this  is  only  before 
the  appointment  of  the  assignees }  for,  after  such  appointment, 
the  property  is  wholly  (Ranged  andf  divested  out  of  the 
bankrupt.^ 

An  extent  served  upon  the  property  of  the  bankrupt 
before  the  appointment  of  assignees  will  bind  from  the  teste 
of  the  writ ;  ^  and  it  seems  that  it  has  the  same  operation 
upon  debts  due  to  the  bankrupt  as  upon  ^00^  in  nis  pos* 
session,  and  that  both  are  equally  bound  from  the  teste  of 

1  Ex  parte  Oemmell,  3  M.  D.  Sc  ^  Audley  v.  HeOtey,  Sir  W.  Jones. 

D.  198.  202.    Rex  v.  PuOey,  Bunb.  202. 

•  '  Ex  parte  Rustell,  19  Vet.  165.  Rex  t.  Bewdley,   1  C.  B.  L.  372. 

'  Rex  y.  Coiton,  2  Ves.  295.   1  &  Lechmere  v.  Thiroughgood,  3  Mod. 

2  W.  4,  c.  56,  8. 25.  236.  Roake  v.  Dtn^nU,  4  T.  R.  408. 
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the  writ:  ^  though  it  has  been  decided^  in  cases  where  the 
king's  deotor  hii^lf  was  before  the  court,  that  debts  were 
only  bound  from  the  teste  of  the  inquisition.  ^  And  the 
Crown  will  not  be  prejudiced  by  any  fraction  of  a  day ;  for, 
though  the  extent  is  tested  the  same  day  as  the  appointment, 
the  Grown  will  be  preferred.* 

Under  the  former  bankrupt  law  the  practice  was,  when  it 
was  apprehended  that  any  extent  would  issue  against  the 
bankrupt's  property,  the  commission  was  sealed  with  all 
possible  dispatcn,  in  order  that  the  party  might  be  adjudged 
a  bankrupt,  and  a  provisioned  assignment  executed  forthwith 
to  bar  the  process  of  the  Crown.'*  This  practice  has  now 
become  obsolete  since  the  appointment  of  the  official  as- 
signee, who,  by  1  &  2  Will.  4,  c.  56,  s.  22,  until  assignees 
are  chosen  by  the  creditors,  is  authorized  to  act  as  the  sole 
assignee  of  the  bankrupt's  estate.  It  is  somewhat  doubtful, 
however,  whether  the  Crown  could  now  be  barred  before  the 
appointment  of  the  creditor's  assignees. 

If  an  extent  is  issued  against  one  partner,  Uie  Crown  can 
only  take  the  separate  interest  of  the  partner,  and  that  liable 
to  the  partnership  debts.^ 

When  property  of  various  description  is  seized  under  an 
extent  issued  for  a  debt  due  to  the  Crown,  the  Crown  has  a 
right  to  elect  out  of  which  species  of  property  it  will  be  satis- 
fied its  debt,  before  any  other  creditor  of  the  bankrupt,  having 
a  claim  or  lien  upon  any  portion  of  that  property,  can  insist 
upon  such  claim.^ 

Although  the  bankrupt's  eifects  taken  on  an  extent  have 
been  sold  (under  a  venditioni  exponas)  in  default  of  claim^ 
this  does  not  conclude  his  assignees  ^  ana  they  will  be  allowed, 
on  application,  to  enter  their  claim,  and  plead  in  such  a  case, 
on  payment  of  the  costs  of  the  sale  and  the  application,  and 
putting  the  prosecutor  of  the  extent  in  the  same  situation  as 
if  the  claim  and  plea  had  been  entered  in  due  time ;  ^  and  the 
delay  of  a  month  is  not  considered  as  laches  on  the  part  of  the 
assignees,^  though  any  considerable  delay  will  strongly  preju- 
dice their  claim? 

>  QiiMfi  V.  AmM,  7  Vin.  104.  *  Wydown't  cui^,  14  Ves.  88. 

S.  C.  West  on  Extents,  327;  and  ^  J2ex  v.  Sotnuienofi,  Wightw.  60. 

see  ibid.  164.  *  Ex  pwrte  Roiwtim,  1  Rose,  15* 

'  Attorney -General    v.    Elu)aU,  17  Ves.  426. 

Bunb.  199.  RexY,Green,  ibid.  265  ;  '  Rex  v.  Adanu,  5  Pri.  39. 

and  see  iZer  y.  Oknny,  2  Pri.  396.  "  Ibid. 

'  Res  V.  Crumptm,  Parker,  126;  '  Rex  v.  Jonet,  8  Pri.  108. 
cit.  2  Ves.  295.     Sed  vide  post, 
ch.  xvi.  s.  4. 
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Extents  in  (nd,'\  The  preit^tive  of  the  Crown  to  recorer 
its  debt  by  the  summary  process  of  extent,  is  extended  as  a 
privilege  to  the  kin^s  debtor,  in  order  that  the  Crown  may 
oe  more  speedily  satisfied  its  own  debt ;  and  this  species  of 
extent  is  called  an  extent  in  aid.  Great  abuses,  however, 
having  been  committed  in  the  issuing  of  these  extents,  and 
grievous  injustice  often  occasioned  by  them  to  the  general 
creditors  or  a  bankrupt,  they  have  been  limited  in  their  ope> 
ration  by  the  salutary  provisions  of  the  67  Geo.  3,  c.  117. 
By  this  act  ^  the  king's  debtor  cannot  levy  under  an  extent  in 
aid  more  than  the  amount  of  the  debt  which  he  himself  owes, 
notwithstanding  his  own  debtor,  against  whom  the  extent  is 
issued,  may  owe  him  a  larger  debt.  And  with  respect  to  the 
remainder  of  his  debt,  he  is  put  u^n  the  same  footing  as 
every  other  creditor.  An  extent  in  aid,  also,  cannot  be  saed 
out  Dy  any  *  simple  contract  debtor  to  the  Crown ;  nor  by 
any  person  indebted  to  the  Crown  by  bond,  for  paying  any 
particular  duty  which  shaD  be  payable  in  respect  of  nis  trade 
or  calling ;  nor  by  any  sub-distnbutor  of  stamps,  who  may 
have  eiven  bond  to  the  Crown ;  nor  by  any  person  who  shall 
fiive  bond  as  a  surety  only  for  some  otner  debtor  to  the 
Crown,  until  such  surety-  shall  have  made  proof  of  a  demand 
having  been  made  upon  him  on  behalf  of  tne  Crown,  and  then 
only  to  the  amount  of  such  demand.  But  these  restrictions 
are  not  to  afiect  a  person,  who  may  become  a  debtor  to  the 
kinr  as  a  coUeetor  of  revenue,  by  simple  contract,  in  case  he 
shafl  be  bound  by  bond,  or  specialty  of  record  in  the  excheouer, 
for  paying  over  to  his  majesty  ttie  particular  duties  wnich 
ahalf  constitute  the  debt  tnat  may  be  then  due  from  such 
person  to  the  Crown.  And  no  extent  in  aid  ^  can  issue  on  a 
Dond  given  by  any  sfirety,  for  the  payment  of  duties  due  from 
any  insurance  company. 

In  order,  also,  to  relieve  the  bankrupt's  crjp^Utors  from  tlie 
operation  of  any  fraudulent  extent  in  aia,  it  is  provided  by  the 
6  Geo.  4,  c.  16,  s.  71,  that  if  any  real  or  personal  estate,  or 
debts  of  any  bankrupt  be  extended,  i^lter  he  shall  become 
bankrupt,  by  any  person,  under  pretence  of  his  being  an 
accountant  of  or  doctor  to  the  MnOy  the  commissioners  may 
examine  upon  oath,  whether  the  debt  was  due  upon  any  can-- 
tract  orifftnaUy  made  hetiveen  suck  accountant  and  the  battk-- 
rupt;  and,  if  made  with  any  otJier  person,  or  in  trust  for  any 
other  person  or  persons,  then  the  title  of  the  bankrupt  s 


>  Sections  1,  2, 3.  «  Section  5. 

s  Section  4. 
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assignees  will  be  valid  against  the  extent  and*  all  peisonr 
claiming  nnder  it. 

An  immediate  debtor  to  tibe  Crown,  to  whom  money  had 
been  paid  bj  the. district  collector  of  excise,  and  who  had 
entowd  into  the  nsoal  bond  to  the  Grown  to  pay  over  the 
money,  or  remit  good  bills  for  the  amount  within  twenty-one 
days  after  the  receipt  of  it,  was  held  to  be  not  entitled  to  sue 
out  an  extent  in  aia,  unless  there  had  been,  in  point  of  &ct,  a 
literal  breach  of  the  condition  of  the  bond.^  But  the  court 
of  exchequer  will  not  interfere,  on  the  behalf  of  the  assignees 
of  a  bankrupt,  to  set  aside  an  extent  in  aid,  if  there  is  any 
doubt  whether  there  is  a  debt  due  from  the  prosecutors  of  the 
extent  to  the  Crown,  or  not.^ 

Money  collected  tor  the  land  tax,  in  the  hands  of  the  col- 
lector, i»  a  debt  due  to  the  king ;  and  where  a  fvarrant  from 
the  commissioners  of  the  land  tax  was  executed  before  the 
assignment  to  the  assignees,  it  was  held  to  bind  the  property, 
though  it  was  not  removed  until  after  the  assignment.  But 
the  warrant  of  the  commissioners  is  not  equal  in  its  operation 
to  that  of  an  extent ;  for  it  only  binds  the  goods  from  the 
time  ofeemtre,  and  not  frtnn  the  date  of  the  warrant.*  Afker 
the  execution  of  a  wairant,  if  the  effects  seized  under  it  are 
insufficient  to  pay  the  whole  debt  due  to  the  Crown,  an  extent 
may  also  issue  for  the  same  debt.^ 

A  mm«  recognizance  (thoiigh  a  debt  upon  record  due  to  the 
Ofown)  has  no  operation  upon  the  bankrupt's  property,  until 
some  process  of  seizure  is  issued  upon  it.^ 

Nor  will  a  recognizance  to  the  Crown,  entered  into  by  a 
bankrupt  and  liis  sureties,  on  his  being  appointed  guanuan 
and  receiver  to  the  estate  of  an  infant,  entitle  the  bankrupt's 
sureties,  if  th^  are  obliged  to  make  good  monies  due  mm 
him  to  the  inlant's  estate,  to  be  premrred  to  the  creditors 
under  the  fiat;  as  it  is  not  a  debt  really  due  to  the  Crown, 
but  a  mere  form,  to  secure  a  debt  due  to  the  subject.* 

Excise  dHHes.'\  Independently  of  the  rights  which  the 
Crown  possesses  against  its  general  debtor  by  process  of  ex* 
tent,  the  different  exciee  acts  (imposing  duties  on  Tarions 
articles)  give  it,  in  most  cases,  an  absolute  lien  upon  the  enb^ 
jeet-matter  of  the  duty,  and  the  utensils  employed  in  the 
manu&ctureofit.  Thus,  where  an  information  was  exhibited 

>  Rob  v.  Tarlian,  9  Pri.  647.  *  Ex  pute  Uther,  I  Bdl  8b  B. 

*  EDom  T.  SoUjf,  9  Pri.  625.  197.    1  Rom,  SS6. 

*  Bnaey  t.  Dmmm,  2  3tr.  977.  *  Re  Diffton,  2  Moilor,  442. 
^  Rex  V.  Jmtm,  mpitt. 
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against  a  candle-maker  (though  after  a  oommission  of  bank- 
ruptcy had  issued  against  him^  and  even  defter  asn^nment)  for 
non-payment  of  the  single  duties  upon  candles,  and  he  was 
convicted  in  the  penalty  of  double  duties ;  the  court  of  Kin^s 
Bench  held  that  all  the  candles,  materials,  and  utensils  in  uie 
hands  of  the  assignees  were  liable  to  the  payment  of  the  doable 
duties.^  So,  where  malt  duties  were  unpaid  at  the  time  of  the 
execution  of  the  assignment,  the  malt  in  the  hands  of  the 
assignees  was  held  to  be  subject  to  the  payment  of  the  duties, 
and  liable  to  be  seized  under  an  extent  issued  after  the  date 
of  the  assignment.^ 

But,  as  the  lien  given  under  the  excise  acts  is  only  upon 
the  particular  goods  or  articles  to  which  the  duty  attaches, 
a  warrant,  therefore,  to  levy  a  duty,  or  a  penalty,  upon  a 
bankrupt's  goods  gefieraUy  (after  the  commissioners'  assign- 
ment) IS  baa,  and  will  not  justify  even  a  seizure  of  the  very 
articles  to  which  the  duty,  or  the  penalty,  does  really  attach. 
Thus,  where  a  soap-maker  incurred  a  forfeiture  for  concealing 
soap  contrary  to  the  1  Geo.  1,  c.  36,  s.  2,  and,  on  his  becoming 
bankrupt,  a  provisional  assignment  of  his  estate  was  executed, 
and  afterwards  the  soap  was  condemned,  and  the  bankrupt 
convicted ;  a  warrant  to  levy  on  his  goods  generally  was  hdd 
illegal,  as  being  a  waiTant  against  all  the  bankrupt's  goods, 
when  only  some  of  them  were  liable.'  So,  where  under  the 
3  Geo.  4,  c.  95,  s.  10,  the  Crown  had  a  lien  on  certain  stage- 
coaches, horses,  &c.,  in  respect  of  duties  accruing  thereon; 
it  was  held  that  such  Uen  only  extended  to  the  particular 
duties  on  each  coach,  &c.,  and  not  to  the  general  stock  of  the 
party.^ 

Assessed  taxes,]  In  the  case  of  assessed  taxes  being  in 
arrear  from  the  bankrupt,^  his  goods  and  chattels,  before  re- 
moval by  the  assignees,  are  liable  to  the  collector  for  all  arrears 
of  duties  due  at  the  time  of  their  taking  possession  of  the 
goods,  or  which  shall  be  payable  for  the  year,  in  which  they 
shall  60  take  possession.  If  the  duties  are  claimed  for  more 
than  one  year,  the  assignees  may  take  the  goods  on  paying 
the  collector  one  yearns  duties ;  and  if  they  refuse  to  ao  this, 
then  the  collector  may  distrain  for  the  whole  arrears  of 
duties. 

Where  an  army  agent  became  bankrupt,  the  assignees  were 

^  StraceifT,  Hulte,  2  Doug.  411.         >  AuiHn  v.  fVhitehead,  6  T.  R. 
^  Attorney  Oeneral  v.  Senior,  and     436. 
Rex  V,  F\9wler,  2  Doug.  416.  «  In  re  Day,  1  M'CIell.  &  Y.  384. 

«  43  Geo.  3,  c.  99,  8. 3?. 
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held  bound  to  render  an  account  to  the  Crown  of  unclaimed 
balances  (remaining'  in  the  hands  of  the  bankrupt^  on  money 
intrusted  to  and  received  by  him,  on  account  oi  officers  be- 
lon^^  to  the  several  regiments  for  which  he  was  agent,  and 
also  a  statement  of  their  names  and  ranks  ]  and  that  for  any 
period  of  time  during  the  agency,  however  remote  j  which 
accounts  the  Crown  is  entitled  to  demand  from  any  agent 
under  the  45  Geo.  3,  c.  58.  And  the  attorney-general  may 
compel  the  assignees  to  furnish  such  an  account,  by  filing  an 
information  against  them  and  the  bankrupt  in  the  court  of 
exchequer.^ 

'  Attorney-General  v.  Ross,  8  Pri.  190. 
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OF  THE   DIYIDBND. 

Sect.  1.  Of  the  First  Dwidend. 

2.  Ofth6  Secandand  the  Final  Dividend. 

3.  Of  the  Payment  of  Dividends. 

4.  Of  Unclaimed  Dividends. 

6,  How  a  Dividend  is  to  be  recovered. 

Section  I. 

Of  the  First  Dividend. 

By  section  107,^  the  commissioners  are  directed,  not  sooner 
than  four,  nor  hiter  than  twelve  calendar  montJis  from  the 
issuing  of  the  commission^  to  appoint  a  public  meeting, 
(whereof  twenty-one  days'  notice  is  to  be  given  in  the  OazettCj) 
to  make  a  dividend  of  the  bankrupt's  estate;  at  which  meet- 
ing all  creditors,  who  have  not  before  proved  their  debts,  are 
entitled  to  prove  them;  and  the  commissioners  are  then  to 
order  such  part  of  the  net  produce  of  the  bankrupt's  estate  (in 
the  hands  of  the  assignees)  as  they  shall  think  fit,  to  be  forth- 
with divided  amongst  such  creditors  as  have  proved  debts 
under  the  commission,  in  proportion  to  their  respective^  debts. 
And  by  5  &  6  Vict.  c.  122,  s.  27,  the  commissioners  may 
now  declare  a  dividend  at  or  afler  the  sitting  appointed  for 
the  bankrupt's  last  examination.  One  part  of  the  order  for 
the  dividena  must  be  filed  amongst  the  proceedings  under  the 
commission,  and  another  part  is  to  be  delivered  to  the  assig^- 
nees ;  and  it  must  contain  an  account  of  the  time  and  place 
where  it  is  made,  of  the  amount  of  the  debts  proved,  and  of 
the  money  remaining  in  the  hands  of  the  assignees  to  be 
divided; — ^as  well  as  how  much  in  the  pound  is  then  ordered 
to  be  paid  to  every  creditor,  and  of  the  money  allowed  by  the 

^   This  section  is  taken  chiefly  the  dividend,  instead  of  the  assig- 

from  the  5  Geo.  2,  c.  30,  s.  33,  nees. 

the  only  difference  being,  that  the  '  And  see  Lord  Loughborough's 

cwnmiationen  are  directed  to  make  General  Order,  8th  March,  1794. 
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commissioners  to  be  retained  by  the  assignees,  with  their 
reasons  for  allowing^  the  same  to  be  so  retained.  The  assig- 
nees are  then  forfliwith  to  make  the  dividend,  and  to  take 
receipts  (in  a  book  to  be  kept  for  that  purpose)  from  eacli 
creditor  for  the  dividend  received.  The  oraer  of  the  commis- 
aioners,  and  the  receipt  of  the  creditor,  will  be  a  discharge  to 
every  assignee,  for  so  much  as  iie  shall  pay  pursuant  to  such 
order.  But  no  dividend  is  to  be  declared,  unless  the  accounts 
of  the  assignees  have  been  first  audited^  by  the  commissioners 
in  the  manner  directed  by  the  106th  section;  which  may 
now  (by  6  &  6  Vict.  c.  122)  be  done  at  or  after  the  sitting 
appointed  for  the  last  examination  of  the  bankrupt.  But  no 
audit  and  dividend  can  be  appointed  for  the  same  day,  except 
for  some  special  cause,  to  be  stated  to  the  court  in  writing  at 
the  time  of  such  appointment,  and  allowed  ;^  nor  unless  the 
assignees  shall  deliver  in  a  statement  upon  oath  of  all  money 
received  by  them,  pursuant  to  the  directions  contained  in  the 
same  section.^ 

The  assignees,  therefore,  cannot  be  compelled,  and  indeed 
are  now  incompetent,  to  make  a  dividend  of  the  bankrupt's 
estate^  h^ore  tne  expiration  of  Jbur  calendar  montlis  from  the 
oommission.'*  But  after  that  time,  if  they  have  sufficient 
fimds  in  their  hands,  it  is  their  duty  to  appfy  to  the  commis- 
sioners to  appoint  a  meeting^  to  declare  one ; — ^though  the 
precise  time  (until  the  expiration  of  twelve  calendar  montlis 
mnn  the  issuing  of  the  commission)  must    rest  with  the 

a6 


If  tlie  assignees,  after  the  expiration  of  four  months,  r^tme 
to  make  a  dividend,  they  are  oound  to  account  satisiactorily 
for  such^  reftisal ;  and  if  they  do  not,  any  creditor  (who  has 
proved  a  debt)  may  apply  to  the  commissioners  to  appoint  a 
meeting,  for  the  assignees  to  show  cause  why  they  reftise  to 
make  a  dividend;^  and  the  summons  and  the  meeting  may 
be  had  without  any  expense  to  the  creditor  ;^  as  it  is  the 
practice  of  the  commissioners  in  London  to  take  no  fees  for 
such  meetings.  ^^  The  meeting  to  show  cause  is  not  adver- 
tised, but  the  assignees  are  merely  privately  summoned  before 

'  This  is  ttken  from  the  49  G«o  .3,  coamiMion,)  is  now  held  at  the  new 

c.  131,  s.  5.  coQit  of  commissionen  of  bank- 

^  General  Order  of  12th  Nov.  rupts  in  Basinghall-street. 

1642,  Rule  18,  post,  Append,  and  ^  Treves  t.  Toumiend,  1  Bro.385. 

3  M.  D.  &  D.  App.  Iviii.  7  Ex  parte  Grotvenor,  1 4  Ves.  590. 

'  And  see  ante,  page  327.  *  And  see  General  Order,  8th 

^  Cooper  T.  Pepyi,  I  Atk.  106.  March,  1794. 

*  The  meeting  to  dedare  a  divi-  "  1  C.  B.  L.  521. 

dend  (as  well,  indeed,  as  all  other  ^  Eden,  353. 
public  meetings  under  every  town 

Bb2 
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the  commissioners.  If  the  commissioners  decline  to  appoint 
such  meeting,  or  the  assignees  re^se  to  obey  the  commit* 
sioners'  order  to  make  a  dividend,  the  lord  chancellor  wiU 
then,  upon  petition,  order  the  assignees  to  attend  the  commis- 
sioners, ana  direct  tlie  latter  to  declare  a  dividend,  if,  iroon 
examining  the  accounts  and  the  assignees  upon  oath,  they  nnd 
there  is  a  sufiicient  Amd.^ 

The  lord  chancellor  ma^,  in  his  discretion,  postpone  the 
dividend  beyond  the  time  limited  by  the  statute ;  but  he  will 
not  do  so,  unless  fully  satisfied  that  the  postponiBment  will  be 
for  the  general  benefit  of  all  the  creditors,  and  that  the  parties 
applying  for  the  postponement  have  a  right  so  to  apply. 
Therefore,  where  a  petition  was  presented  by  creditors  or  sur- 
viving partners,  that  the  dividend  might  be  postponed,  until 
those  (who  were  also  creditors  of  the  deceased  partner,  and 
who  had  filed  a  bill  against  his  representatives,  for  an  account 
of  his  assets  and  payment  of  their  debts)  should  have  gone  in 
under  the  decree ; — ^the  lord  chancellor  dismissed  the  petition, 
on  the  ground,  that  there  was  no  equity,  in  the  creditors  of 
the  surviving  partners,  to  make  such  an  application.^ 

The  only  grounds  for  staying  the  pavinent  of  a  dividend  in 
favour  of  a  creditor  who  has  not  proved,  is  where  the  creditor 
has  been  prevented  from  proving  by  fraud,  accident,  or  mis- 
take. Therefore,  when  the  omission  to  prove  proceeds  from 
the  creditor's  own  laekesj  the  court  will  not  oraer  a  dividend 
to  be  stayed,  until  his  petition  to  prove  can  be  heard.^  But 
where  the  delay  was  occasioned  by  the  creditor  having  been 
misled  by  the  assignee,  ^  by  an  intended  composition  of  the 
bankrupt  with  his  creditors,  the  court  in  that  case  stayed  the 
payment  of  the  dividend.^  And  if  at  a  dividend  meeting,  a 
proof  is  rejected,  from  the  creditor's  inabiUty  through  accident 
to  produce  the  security,  the  dividend  may  be  opened,  on  im- 
mediate notice  to  the  assignees  to  suspend  payment,  by  pre- 
senting a  petition  to  the  court  of  review.^ 

If  the  assignees  neglect  to  make  a  dividend  in  proper  time, 
and  vnlfully  retain  or  employ  any  monies  of  the  bankrupt's 
estate  to  the  amount  of  lOOZ.  for  their  own  benefit,  they  are 
chargeable  with  interest  at  the  rate  of  20^  per  cent,  on  all 
such  money,  for  the  time  during  which  it  has  been  so  retained 
or  employeid.'     And  they  have  been  charged  vnth  common 

»  Ex  parte  Whitchurch,  1  Atk.  91.  <  Ex  parte  CoUon,  3  D.  &  C.  194. 

2  Ex  parte  Kendall,  ]  Rose,  71 ;  'Ex  parte  Hunt,  2  Dea.  213. 
17  Ves.  514,  and  see  ex  parte  Thomp-  *  Ex  parte  Barclay,  Mont.  126. 
Mm,  2  M.  D.  &  D.  761 .  ^  Section  104 ;  and  see  ante,  338. 

3  Ex  parte  Breea,  3  D.  &  C.  283. 
S.  P.  Ex  parte  Todd,  2  Dea.  273. 
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interest^  though  the  money  has  lain  at  a  Ijanker's,  and  they 
hare  not  been  paid  interest  for  it.* 

Where  a  claim  has  been  properly  entered  on  the  proceed- 
ings,  the  person  making  the  claim  is  entitled  to  have  a  divi- 
dend reserved  upon  it ;  out  stich  dividend  must  be  retained 
by  the  assignees,  until  the  claim  is  duly  substantiated  as  a 
debt;'  and  at  a  second  or  final  dividend,  the  claim,  if  not 
substentiated,  should  be  struck  out.^ 

If  a  creditor  has  been  permitted  to  prove  upon  an  instru- 
ment of  larger  amount  than  his  real  debt,  he  wul  not  be  enti- 
tled to  receive  dividends  to  a  greater  amount  than  upon  the 
real  debt  due  to  him.^  And  S  the  consideration,  of  bills  of 
exchange  proved  under  the  conmiission,  is  other  bills  given  by 
the  creaitor  to  the  bankrupt,  the  payment  of  the  dividend 
must  be  stayed  upon  his  proof,  until  the  extent  of  his  real 
claim  against  the  bankrupt  is  ascertained  ;^  or  the  proof  must 
be  reduced  pro  tantOj  if  he  has  already  received  part  of  his 
debt  upon  any  other  security. 

But  notwithstanding  the  creditor  mav  receive  a  lai^e 
portion  of  tlie  debt  from  a  surety^  this  will  not  prevent  hun 
nrom  receiving  dividends  on  the  whole  amount  of  his  proof, 
provided  he  does  not  receive  more  than  20«.  in  the  pound  upon 
his  whole  debt.* 

If  a  creditor  has  obtained  an  imfair  possession  of  the  bank- 
rupt's property,  his  share  of  the  dividend  may  be  retained 
until  he  gives  up  the  property.'  And  as  a  creditor,  by  prov- 
ing, has  submitted  himself  to  the  jurisdiction  in  banloiiptcy, 
the  lord  chancellor,  when  he  directs  a  debt  to  be  expunged, 
has  power  to  order  any  dividend  that  has  been  received  under 
it  to  be  refunded.® 

The  solicitor's  charge  for  computing  the  dividends,  and 
preparing  and  copying  a  list  of  the  debts,  will  be  allowed  hi 
the  assignees'  accounts. 

It  is  somewhat  doubtful  whether  an  assignee  has  a  right  to 
retain  a  dividend,  as  a  set-off  against  a  private  debt  due  to 
him  from  the  creditor.  There  have  been  different  decisions 
upon  this  point.  Lord  Talbot  permitted  an  assignee  to  exer- 
cise this  right  of  set-off;  ^    but  Lord  Hardwicke  refused  to  do 

'  HimardTs  case,  1  Ves.  89.  Treves  *  Ex  parte  Clanricarde,  I  C  B.  L. 

V.  Towfumd,  1  Bro.  364.  160. 

'  And  see  ante,  page  307.  *  Ex  parte  Coplettone,  3  Dea.  487. 

5  I  Christ.  B.  L.  562.  '  Ex  parte  Smith,  3  Bro.  46. 

^  Ex  parte  £tfig',  1  C.  B.  L.  1.56.  '    Ex   parte    Bum.     Ex    parte 

Ex  parte  Crog$ley,  ibid.   157.    Ex  Dewdney,  2  Rose,  59  note, 

parte  Bhxham,  6  Ves.  449,  600.  *  Ex  parte  Nockold,  1   C.  B.  L. 

522. 
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so,  saying,  that  he  would  not  allow  the  aseignee  (who  was  an 
officer  of  the  commission)  to  stop  a  person's  share  in  the  divi- 
dends, on  account  of  his  own  private  debt  owing  to  him  £pom 
that  person;  for  that  he  luui  his  remedy  at  law,  and  ou^t 
not  to  blend  his  own  private  a^^rs  with  the  commissioiiy 
to  which  he  was  only  a  trustee.^  And  in  a  caoe  before 
Lord  Eldon,  where  one  of  two  assignees  claimed  to  set  off  a 
private  debt  of  his  own  against  the  dividend ; — upon  a  petition 
that  the  amgntes  might  be  ordered  to  pay  tlie  dividend,  Lord 
Eldon  would  not  aUow  the  set-off,  on  the  ground  that  the 
ilividend  was  due  from  two  assignees,  and  the  debt  only  due 
to  one; — ^but  he  made  no  observations  on  the  previous  deci- 
sion8.2 

Where  a  banker  to  the  estate,  bein^  also  a  creditor  of  tfa£ 
bankrupt,  becomes  bankrupt  himself,  his  estate  is  not  entitled 
to  any  dividend  on  his  debt  proved  under  the  conimission, 
until  the  whole  monies  received  by  him,  as  banker  to  the 
estate,  have  been  ^  accounted  for. 

Neither  an  assignee,  nor  the  solicitor  under  the  oom- 
mission,  is  permitted  to  purchase  a  dividend  for  his  own 
benefit.* 

The  lord  chancellor  cannot,  in  a  proceeding  by  htUy  reverse 
the  oixier  of  the  commissioners  for  a  dividend,  the  only  course 
being  by  petition  in  bankruptcy.^ 


Section  IL 

Of  the  Second  and  the  Final  Dividend, 

By  section  109,  if  the  bankrupt's  estate  shall  not  have 
been  wholly  divided  upon  the  first  dividend,  the  cominis> 
sioners  are  directed,  within  eighteen  calendar  months  sAa 
the  issuing  of  the  commission,  to  appoint  a  public  meeting 
(of  which  twenty-one  days'  previous  notice  is  also  to  be 
given  in  the  Gazette),  to  make  a  second  dividend  of  the 
bankrupt's  estate,  when  likewise  all  creditors  may  prove 
their  debts,  who  have  not  previously  proved  thein.  The 
commissioners  are  then,  after  auditing  the  accounts  of  the 
assignees,  (ajs  directed  by  the  106th  section,^)  to  order  the 
balance  in  their  hands  to  be  forthwith  divided  amongst  such 


^  Ex  parte  Whiie,  1  Atk.  90.  *  £x  jMute  famm,  8  Ves.  ^50. 

2  Ex  parte  Bruce,  Whitm.  B.  L.  »  Clarke  v.  Caproth  2  Ve».  jim. 

115.  668. 

s  Ex  parte  Bebb,  19  Ves.  223.  «  See  ante,  p.  327. 
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of  the  creditors  as  shall  have  proTed  their  debts ;  and  such 
second  dividend  is  directed  to  be  final^  unless  any  action  at 
law  or  suit  in  equity  be  depending,  or  any  part  of  the  estate 
be  standing  out,  or  not  sold  or  disposed  of,  or  unless  some 
other  estate  or  effects  of  the  bankrupt  shall  afterwards 
eome  to  the  assignees ;  in  which  last  cases  they  are  directed, 
as  soon  as  may  be,  to  convert  such  estate  and  effects  into 
money,  and  within  two  calendar  months  after  the  same 
shall  be  so  converted,  to  divide  the  same  in  manner  before 
mentioned. 

Under  every  fiat  issued  within  six  months  before  the  com- 
mencement of  the  5  £  6  Vict.  c.  122,  or  thereafter  issued,  a 
final  dividend  must  be  advertised  within  two  years  aner 
the  date  of  the  fiat^  and  under  every  fiat  issued  twelve 
months  or  more  prior  to  the  commencement  of  the  act,  a 
final  dividend  must  be  advertised  within  eighteen  months 
after  the  commencement  of  the  act;  unless,  m  either  case, 
there  be  some  cause  to  the  contrary  to  the  satisfaction  of  the 
commissioner,  to  be  stated  in  writing,  and  filed  with  the 
proceedings.^ 

When  creditors  prove  their  debts  in  the  first  instance  at 
the  meeting  for  the  second  dividend,  it  must  be  upon  the 
terms  of  not  disturbing  the  former  dividend;  but  it  is  in- 
cumbent on  them  to  explain  why  they  have  not  sooner 
proved;  and  if  they  can  reasonably  account  for  the  delay, 
they  will  then  be  admitted  to  a  participation  in  the  former 
dividend,*before  the  commissioners  proceed  to  make  a  second.' 
This  indulgence  was  not  formerly  granted,  it  being  con- 
sidered that  creditors  (who  had  not  proved  before  a  divi- 
dend) could  only  be  mlSi  future  dividends  pari  passu  with 
the  rest  of  the  creditors.  The  strict  ana  regular  mode 
of  being  admitted  to  receive  former  dividends  is,  by  petition;^ 
but  it  is  the  practice  for  the  commissioners,  without  an 
order,  first  to  direct  the  creditor  to  be  paid  the  former 
dividend,  and  then  to  direct  a  general  distribution  of  the 
residue  of  the  bankrupt's  effects.^  When  the  assignees 
pay  former  dividends  to  any  creditors  subsequently  proving, 
without  an  order,  they  must  also  pay  them  to  every  other 
creditor  in  the  same  situation.^ 

Where  a  creditor,  through  accident,  omitted  to  prove  at 
the  final  dividend  meeting,  he  was  peimitted  to  prove,  with- 

'  Genera]  Order  of  12th  Novem-     parte  Stiles,   1   Atk.  208.    In  re 
ber,  1842,  Rule  19,  post,  Append.,      Wheeler,  1  Sch.  &  Lef.  242. 
and  3  M.  D.  ft  B.  App.  ItUI.  '  g^  p^^g  /.^^^  2  Bro.  50. 

*  Ex  parte  lofiff,  2  Bro.  50.    Ex         *  1  C.  B.  L.  521. 

*  Ex  parte  Ltmg,  2  Bro.  56. 
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out  diBturbing  any  payment  made  by  the  aasigneesi  and 
placing  the  creditors  not  paid  in  the  same  situation  as  if  he 
nad  oiiginally  proved.^ 

The  assignees  are  accountable  for  any  money  they  dis- 
tribute among  the  ci'editors^  without  an  order  of  diTidend ; 
and  may  be  called  upon  by  the  bankrupt  to  declare  a  fin^ 
dividend  to  the  amount  of  the  sum  distributed,  with  a  view 
of  claiming  his  allowance.^ 


Sbction  III. 

Of  the  Payment  of  Dividends, 

By  a  general  order  of  Lord  Ljiidhurst,'  the  official 
assimee  must,  within  one  week  after  the  declaration  of  a 
dividend,  ffive  notice  by  advertisement  in  the  London  Gazette, 
and  to  eacn  creditor  by  a  printed  circular  letter,  in  the  form 
specified  in  the  schedule  to  the  order,  to  be  sent  through  the 

Eist-office  at  the  cost  of  the  bankruplf  s  estate,  to  be  settled 
'  the  commissioner,  of  the  time  and  place  of  the  delivery  of 
e  dividend  warrants,  and  that  at  such  time  the  official 
assignee  will  require  the  production  of  such  gecuritia«^,  if 
any,  as  the  creditor  exhibited  at  the  time  of  his  proof;  and 
that  no  dividend  warrant  will  be  deHvered  to  the  creditor 
holding  any  security  for  his  debt,  until  such  security  shall 
be  produced,  without  the  special  directions  of  a  commissioner 
in  that  behalf. 

By  rule  24  of  the  above  general  order,^  when  a  dividend 
is  declared,  the  solicitor  to  the  estate  is  required  to  make  out 
three  lists  of  the  creditors  in  alphabetical  order,  and  state  in 
separate  columns,  after  the  name  of  each  creditor,  the  amount 
oi  his  debt  and  the  dividend  to  which  he  is  entitled,  and  in 
two  of  such  lists  thcf  securities  exhibited  at  the  time  of  proof. 
To  each  name  he  must  prefix  a  number  in  regular  series, 
tog^her  with  the  date  of  the  order  of  dividend,  according  to 
the  form  contained  in  the  schedule  to  the  general  order.  He 
must  then  sign  such  lists,  and  file  one,  which  specifies  such 
securities  with  the  proceedings,  and  deliver  the  other  to  the 
official  assignee,  together  with  the  list  not  specifying  the 

1  Ex  parte  Day,  Mont.  212.  *  This  rule  is  neariy  a  copy  of 

^  Kx  parte  Lomat,  3  D.  &  C.  681.  the  General  Order  of  the  Lords 

'  1 2th  November,  1842,  Rule  22,  Commissioners  of  the  31st  October. 

post.  Append.,  and  3  M.  D.  &  D.  1835;  see  post.  Append.,  and  4  D. 

App.  p.  Ixxii.  &  C.  666. 
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securities.  The  official  assignee  is  then  to  examine  and  sign 
the  listS;  if  correct,  and  to  prepare  books  at  the  expense  of 
the  estate,  containing  as  many  blank  warrants  as  may  be 
necessary,  according  to  the  form  in  the  schedule,  and  to 
number  and  fill  up  a  warrant  for  each  dividend,  and  insert  in 
each  warrant  the  name  of  the  creditor  to  which  the  number 
of  such  warrant  is  prefixed  in  the  list^  and  the  diTidend  pay- 
able to  him,  and  to  keep  the  list  specifying  the  securities  in 
bis  custody.  He  must  take  the  books  containing  such  war- 
rants, together  with  the  list  not  specifying  the  securities,  to 
the  accountant  in  bankruptcy,  who  is  to  ascertain  that  the 
amount  of  such  warrants  does  not  exceed  the  sum  standing 
in  his  name  to  the  credit  of  the  bankrupt's  estate,  and  com- 
pare the  warrants  with  the  list,  and  if  correct,  certify  the  same 
Dy  afi&xing  the  seal  of  his  office  to  the  margin  of  the  warrant, 
and  keep  m  his  custody  the  list  of  creditors,  and  return  the 
warrants  to  the  official  assignee. 

When  a  creditor  applies  for  his  dividend  warrant,  the 
official  assignee  is  directed  to  require  the  production  of  any 
security  exhibited  by  the  creditor  at  the  time  of  his  proof; 
and  if  satisfied  that  the  amount  of  the  dividend  still  remains 
due,  he  is  to  fill  up  the  date  in  the  warrant  and  receipt ;  and 
upon  the  creditor  signing  tlie  receipt,  the  official  assignee  is 
to  mark  the  securities  ^if  any)  with  the  warrant  of  the  divi- 
dend, and  to  sign  ana  deliver  the  warrant  for  the  same. 
And  no  dividend  warrant  is  to  be  delivered  to  any  creditor 
holding  any  security  for  his  debt,  until  such  security  shall  bo 
produced.  * 

But  upon  the  statement  of  a  creditor,  that  he  is  unable  to 
produce  his  secmity,  and  that  the  same  has  not  been  paited 
with  for  any  valuable  consideration,  nor  assigned  to  any 
person,  he  must  be  examined  on  oath  before  a  commissioner 
as  to  the  cause  of  such  inability,  and  his  examination  miist 
be  filed  with  the  proceedings,  and  the  commissioner  is  to 
adjudge,  whether  in  liis  opinion  the  creditor  is,  or  is  not,  able 
to  produce  the  security.  If  the  commissioner  thinks  that  the 
security  cannot  for  a  sufficient  cause  be  produced,  the  cre- 
ditor must  then  give  a  sufficient  indemnity  to  the  official 
assignee,  to  be  approved  by  the  commissioner  upon  which  the 
official  assignee  is  to  deliver  the  dividend  warrant  to  the 
creditor.^ 

The  payment  of  the  dividend  warrant  2  may  be  obtained 


>  General  Order   of  14th   May,     and  3  M.  D.  &  D.  Ixxvi.    And  see 
1836,  and  12th  November,   1842,     ex  parte  ftoWiw,  1  Dca.  587. 
Rule  25,  post,  App.  1  Deac.  692;         ^  Id.  Rule  26. 
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by  the  creditor,  or  any  person  duly  authorized  by  him  under 
his  hand;  or  by  the  executor  or  administrator  of  a  creditor, 
upon  production  of  the  dividend  warrant  at  the  office  of  the 
accountant  in  bankruptcy,  or  in  a  country  bankruptcy,  at 
any  branch  of  the  BanK  of  England,  or  any  other  oank 
named  by  the  Bank  of  England.  If  any  other  person  daiiQ 
to  receive  the  dividend,  he  must  obtain  an  order  for  payment 
indorsed  upon  the  warrant  by  a  commissioner.  If  any  divi- 
dend warrant  be  above  twelve  months'  date,  a  like  order  by  a 
commissioner  is  required.  In  no  case  can  any  dividend  war- 
rant be  paid  to  an  official  assignee,  unless  he  be  the  payee,  or 
the  executor  or  administrator  of  the  payee,  or  the  assignee  of 
any  bankiiipt's  payee. 

When  a  dividend  is  declared,  the  commissioner  may,  by 
order  under  his  hand  testified  by  a  deputy  registrar,  in  the 
form  specified  in  the  schedule,  ^  direct  the  sum  ordered  to  be 
divided,  or  such  part  thereof  as  may  be  required,  to  be 
carried  from  the  general  account  to  the  "  dividend  account" 
in  the  books  of  the  accountant  in  bankruptcy,  and  to  the 
particular  estate.  But  when  it  shall  appear  that  any  part  of 
the  money  directed  to  be  applied  in  payment  of  any  dividend 
is  not  called  for,  the  commissioner  may,  by  order*  under  his 
hand,  in  the  form  specified  in  the  scfiedule  to  the  general 
order,  direct  such  sum  to  be  carried  back  to  the  original 
account  of  the  estate  to  which  it  belonged. 
.  All  dividend  warrants  which  shall  nave  been  delivered  to 
any  official  assignee  by  the  accountant  in  bankruptcy  for 
more  tlian  twelve  calendar  months, — ^the  same  having  been 

greviously  stamped  by  the  accountant,  but  which  shall  not 
ave  been  delivered  to  any  creditor,^ — must  forthwith,  after 
the  expiration  of  the  twelve  months,  be  sent  by  the  official 
{issignee,  together  with  two  lists  thereof,  to  the  accountanl^ 
who  is  thereupon  to  compare  the  warrants  with  such  lists 
and  cancel  such  warrants.  One  of  the  lists  is  to  be  certified 
by  the  accountant  and  retm-ned  to  the  official  assignee,  who 
is  to  file  it  with  the  proceedings,  and  the  other  to  be  retained 
by  the  accountant,  and  the  payment  of  the  dividend  to  be 
made  in  the  manner  directed  oy  the  lord  chancellor. 

By  the  5  &  6  Vict.  c.  122,  s.  56,  the  official  assignee  is 
required,  fourteen  days  before  a  Jinal  dividend  is  advertised, 
to  send  to  each  creditor's  assignee  a  debtor  and  creditor 
account  between  the  official  assignee  and  the  estate,  showing 
also  the  monies  remaining  uncollected  under  such  estate,  and 

1  Id.  Rule  27.  post.  App.;  and         ^  Id.  Rule  28. 
3  M.  D.  &  D.  App.  Ixxv. 
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the  cause  of  their  being  uncollected;  a  copy  of  which 
account  is  to  be  delivered  to  any  creditor  who  shall  have 
uroved  or  claiined  a  debt  under  tne  fiat,  upon  his  applying 
for  the  same,  and  to  any  other  person,  such  person  (not  being 
a  creditor)  paying  2s.  M. 

An  as8%nee  cannot  set  off  his  own  debt  against  the  amount 
of  a  dividend  payable  to  a  creditor.^ 


Section  IV. 
Of  Unclaimed  Dividends. 

By  5  <&  6  Will.  4,  c.  29,  s.  6,  all  dividends  unclaimed,  and 
also  any  undivided  surplus  of  a  bankrupt's  estate,  are  directed 
to  be  paid  into  the  Bank  of  England  to  the  credit  of  the 
accountant  in  bankruptcy,  to  be  carried  to  an  account  intituled 
**  the  unclaimed  dividena  account,"  subject  to  the  order  of  the 
lord  chancellor,  or  the  court  of  review,  or  of  any  conmiissioner, 
for  the  payment  thereout  of  any  dividend  due  to  any  creditor ; 
and  subject  also  to  the  order  of  the  lord  chancellor,  for  the  in- 
vestments thereof  in  the  purchase  of  government  or  parlia- 
mentary securities,  which  are  to  be  carri^  to  "  the  bankruptcy 
fond  account,"  and  to  be  subject  to  the  rules  and  r^ulations 
of  the  lord  chonceUor.  But  the  order  of  any  commissioners 
for  payment  of  any  such  dividend,  is  to  be  subject  to  appeal 
to  tne  court  of  review. 

By  section  7,  if  any  assignee  shall  have  in  his  hands,  or 
subject  to  his  order  or  disposition,  or  shall  know  that  there  is 
in  the  hands  or  in  the  oroier  and  disposition  of  himself  and 
any  co-assignee,  any  unclaimed  diviaends,  or  any  such  un- 
divided suiplus,  amounting  to  202.,  he  is  required,  within 
three  calenaar  months  after  the  expiration  of  one  year  from 
the  time  of  the  declaration  of  the  dividend,  either  to  pay  the 
same  to  the  creditor  or  other  person  entitled  to  the  same,  or 
to  cause  a  certificate  thereof  to  be  filed  in  the  secretary  of 
bankrupt's  office,  containing  a  full  and  true  account  of  the 
name  of  the  creditor  to  whom  such  dividend  is  due,  and  of 
the  amount  of  such  dividend ;  and  he  is  also  required  within 
the  same  period  after  the  final  declaration  of  dividend,  to  file  in 
the  same  office  a  certificate  statine  the  full  and  true  amount 
of  any  such  surplus,  which  certi&^te  must  in  both  cases  be 
signed  by  the  assignees.  Every  assignee  making  default  in 
fifing  such  certificate,  is  liable  to  be  charged  with  interest 

1  Ex  parte  BaUey,  1  M.  D.  ft  D.  363. 
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upon  the  amount  of  sucli  unclaimed  dividend  or  undivided 
suiplus,  from  the  time  at  which  such  certificate  is  required  to 
be  nled,  at  the  rate  of  5Z.  per  cent  per  annum,  during  the  re- 
tention of  the  same,  and  also  with  such  further  sum  as  the 
lord  chancellor,  or  ike  court  of  review,  shall  direct,  not  ex- 
ceeding in  the  whole  at  the  rate  of  20/.  per  cent,  per  annum. 
And  every  assignee  is  required,  vnthin  one  year  after  the  filing 
of  such  certificate,  to  pa^  into  the  BaA  of  England,  to  the 
name  of  the  accountant  m  bankruptcy,  the  full  amount  of  the 
unclaimed  dividends  mentioned  in  such  certificate,  or  so  much 
thereof  as  shall  not  have  been  then  paid  to  the  creditor,  or 
other  person  entitled  thereto,  and  also  the  fuU  amount  of  such 
undivided  surplus ;  and  in  case  of  the  assignees  making  de- 
fault, the  lord  chancellor,  or  court  of  review,  on  petition  or 
otherwise,  may  order  the  same  to  be  forthwith  paid  into  the 
Bank,  together  with  any  further  sum  to  be  charged  on  the 
assignee,  not  exceeding  after  the  rate  of  202.  per  cent,  per 
annum  on  the  sum  so  withheld,  to  be  computed  from  the  fiUng 
of  such  certificate,  and  may  also  make  such  further  order  as 
the  justice  of  the  case  may  require. 

And  by  6  &  7  Will.  4,  c.  27,  s.  7,  after  reciting  that  a 
doubt  had  arisen  whether  the  provisions  in  the  above  act  ex- 
tended to  a  case  where  official  assi^ees  had  not  unclaimed 
dividends  or  undivided  surplus  in  the%r  hands,  the  same  being, 
according  to  the  provisions  of  the  above  act,  kept  at  the  Bank 
of  Englfmd;  it  is  provided  that  every  official  assifipnee  shall 
cause  a  certificate  to  be  filed  of  all  unclaimed  dividends  and 
undivided  surplus  belonging  to  any  bankrupt's  estate  under  his 
care  and  management,  in  such  manner,  and  subject  to  such 
provisions  and  penalties,  as  by  the  above  act  is  prescribed 
with  respect  to  tne  unclaimed  dividends,  and  undivided  sur- 
plus therein  mentioned.  And  by  section  8,  they  are  to  be 
paid  to  the  same  account,  and  to  be  subject  to  the  same 
orders,  as  are  specified  in  l^e  first-mentioned  act. 

SectiowV. 

Hoiv  a  Dividend  is  to  he  recovered. 

The  creditor  might  formerly,  after  a  dividend  was  declared 
by  the  commissioners,  either  bring  an  action  of  assumpsit 
against  the  assignees  for  the  recovery  of  it,^  or  petition  the 
lord  chancellor  for  an  order  on  them  to  pay  it.^    But,  as 

1  Brown  y.  BuUen,  Doug.  392.  ^  Ex  parte  White,  1  Atk.  90. 
GiUia  y.  SmUh,  1  C.  B.  L.  521.  Bitfufp  y.  Church,  3  Atk.  691. 
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assignees  were  frequentlj  put  to  considerable  expense  and 
inconvenience  in  applying  to  the  lord  chancellor  to  stop  pro* 
ceedings  at  law,  vmen  there  was  an  equitable  defence  to  the 
claim  of  the  creditor  for  the  dividend,  it  was  considered  by 
Lord  Eldon  ^  (before,  indeed,  the  passing  of  the  recent  statute;, 
that  there  would  be  ^reat  convenience  in  the  creditor  being 
confined  to  the  exclusive  jurisdiction  of  the  lord  chancellor ; 
because  then  the  legal  demand,  and  the  equitable  opposition, 
would  be  considered  and  disposed  of  togetner.  It  is,  there- 
fore, now  provided  by  the  111th  section  of  the  new  act,  tinat 
no  action  for  a  dividend  shall  be  brought  against  the  assignees ; 
but  if  they  refuse  to  pay  any  dividend,  the  lord  chancellor 
may,  upon  petition,  order  payment  thereof  with  interest  for  the- 
time  that  it  has  been  withheld,  together  with  the  costs  of  the 
apdication. 

This  clause,  however,  does  not  enable  the  assignees  to  resist 
the  payment  of  a  dividend  upon  a  debt  duly  proved  under  the 
commission,  any  more  than  they  could  formerly  in  an  action 
at  law ;  therefore,  if  there  is  any  objection  to  the  debty  upon 
which  a  petition  is  presented  to  oe  paid  a  dividend,  the 
assignees  should  previously  present  another  petition  to  the 
chancellor  to  expunge  or  reduce  the  debtj*  or,  at  any  rate, 
applv  to  the  commissioners  to  do  so  (under  the  power  given 
to  them  by  the  new  act)*'*  previous  to  the  hearing  of  the 
petition  of  the  creditor.  For,  upon  any  petition  to  pay  divi- 
dends upon  a  debt  proved,  the  order  of  dividend  will  be 
received  as  in  itself  establishing  the  petitioner's  case ;  nor  is 
it  indeed  a  complete  answer  to  uie  application,  that  a  petition 
has  been  even  presented  by  the  assignees  for  the  purpose  of 
expunging  the  proof,  and  is  in  the  lord  chancellors  paper ;^ 
though,  u  the  assignees  have  really  any  equity  to  resist  the 
payment  of  the  dividend,  the  lord  chancellor  will  in  such  a 
case  either  delay  the  order  for  the  payment  of  the  dividend,^ 
or,  if  he  makes  the  order,  he  will  reserve  the  question  of  cost» 
until  the  hearing  of  the  petition  by  tlie  assignees.* 

Where  at  a  dividend  meeting  a  claim  was  entered  on  be- 
balf  of  a  creditor,  and  a  sum  ordered  to  be  appropriated  in 
the  hands  of  the  assignee,  to  answer  eventually  the  amount 
of  the  several  sums  proved  and  claimed^  but  bemre  the  claim 
was  perfected  into  a  proof,  the  assignee  misapplied  the  money 


'  1  Rose,  458.  *  Ex  parte  fFAt/ir eW.  2  Rose,  162. 

*  Ex  parte  Whiteside,  1  Rose,  319.  Ex  parte  Atkinson,  3  Ves.  &  B.  14. 
£x  parte  Loxley,  Buck,  456.     Ex         '  Ex  parte  Hodges,  Buck,  524. 
parte  Atkinson,  3  V.  &  B.  13.  «  Ex  parte  IVhittcelt,    Ex  parte 

^  Vide  section  60,  ante,  146.  Atkinson,  supra. 
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and  became  bankrupt ;  it  was  held^  that  the  creditor  was  not 
entitled  to  recover  ^m  the  estate  of  the  first  bankrupt,  in 
proportion  of  the  sum  appropriated  in  the  hands  ot  the 
assignee.^ 

And  where^  under  a  commission  against  A.,  a  dividend 
was  declared  and  respectively  advertised  to  be  paid  to  the 
creditors  who  had  proved ;  and  subsequently  to  the  appointed 
days  for  payment,  d.  So  C,  the  bankers  to  the  commissionerB, 
in  whose  hands  a  sum  more  than  sufficient  for  the  payment 
of  such  dividend  had  been  left  by  the  asoffnees;  became  bank- 
rupt; it  was  held  that  the  orde»  of  dividend  was  to  be  con- 
sidered as  a  separation  from  the  bulk  of  the  estate^  of  the  sum 
to  be  divided,  and  that  the  unpaid  dividends  were  lying  in 
the  hands  of  the  bankers,  at  the  risk  of  the  creditors  who  nad 
neglected  to  apply  for  payment.* 

Where  at  a  meeting  to  audit  the  assi^ees'  accounts,  and 
declare  a  dividend,  the  commissioner  finds  a  certain  sum  to 
be  in  the  hands  of  the  assignees,  and  declares  a  dividend  ac- 
cordingly, it  seems  that  eacn  of  the  assignees  is  liable  for  the 
payment  of  the  dividend,  although  the  principal  fund  is  then 
in  the  hands  of  only  one  of  the  assignees.^ 

The  assignees  are  not  justified  in  delaying  the  payment  of 
dividends,  on  the  grouna  that  notice  has  been  given  them  by 
a  third  person  of  a  claim  upon  the  dividends,  if  no  petition 
has  been  presented  by  such  claimant  within  a  reasonable 
period  after  such  notice.^  And  the  official  assignee,  being 
only  a  ministerial  officer,  cannot  resist  the  payment  of  a 
dividend.* 

A  creditor  is  not  entitled  to  interest  npon  his  dividend 
under  the  above  section  of  the  act,  unless  he  has  actually 
applied  to  the  assignees  for  the  payment  of  it,  and  they  have 
refused,  or  omitted,  to  pay  it.^  But  on  a  petition  for  pay- 
ment of  a  dividend,  which  is  unsuccessfully  opposed  by  the 
assignees,  interest  at  6  per  cent,  and  costs  are  of  course  against 
the  assignees,  who,  if  they  acted  bond  Jide,  may  rehnourse 
themselves  out  of  the  estate.^ 

A  surviving  assignee  is  liable  for  the  payment  of  dividends, 
if  his  co-assi^ee  ever  admitted  the  proof  of  the  debt,  although 
the  creditor  has  foiled  to  apply  for  the  dividends  for  many 

'  Ex  parte  Grant,  Mont.  &  M.  77.  ^  Ex  parte  Alexander,  Mont  503. 

«  Ex  parte  Powall,  Mont.  &  M.  1  Dea.  &  C.  .'>13. 

283.  •  fVackerbath  v.  PoweU,  Buck. 

>  Ex  parte  Ridley,  3  M.  D.  &  D.  508.    Ex  parte  Story,  4  D.  &  C 

413.  504. 

*  Ex  parte  Alstqtp,  I  Mad.  603.  ^  Ex  parte  Harriton,  Mont.  250. 

Ex  parte  Hol/ord,  4  D.  &  C.  798. 
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years ;  for  the  statute  of  limitations  does  not  attach  to  a  debt 
proved  under  a  fiat  in  bankruptcy.*  Unless  it  can  be  proved 
that  a  creditor  has  received  a  dividend,  the  otitis  of  the  proof 
of  payment  lies  on  the  ass^ee,  and  this,  notwithstanding 
there  is  no  sufficient  fund  left  of  the  bankrupt's  estate  to  pay 
the  dividend.^ 

Where  a  party  purchases  of  a  creditor  all  his  right  to  the 
dividends  on  his  proof,  it  seems  that  he  cannot  proceed  against 
the  assignees  by  petition  for  an  order  to  pay  him  the  dividends, 


but  must  be  leilt  to  the  ordinaiy  means  ot  enforcing  the  con- 
tract by  action  at  law,  or  suit  m  equity.^ 

>  Ex  parte  Healey,  1 D.  &  C.  361.         'Ex  parte  Richardt,  4  D.  k  C. 
2  Ibid.  '  190. 
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{For  Petitions  by  the  Bankrupt  to  annul  tite 
Fiaty  aee  post,  Chap.  XX.) 

Section  I. 
When  liable  to  Arrest  after  tJie  issuing  of  the  Fiat 

r 

By  the  5  &  6  Vict.  c.  122,  s.  5,  whenever  a  fiat  is  issued 
n^nst  any  person,  and  it  shall  be  proved  to  the  satisfaction 
of  the  court  authorized  to  act  in  the  prosecution  of  such  fiat, 
that  there  is  probable  cause  for  believing  that  such  person  is 
about  to  quit  England,  or  to  remove  or  conceal  any  of  his 
eoods  or  chattels,  with  intent  to  defraud  his  creditors,  unless 
ne  be  forthwith  apprehended,  such  court  may  i«*8ue  a  warrant 
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directed  to  any  person  to  arrest  the  party  named  in  the  fiat, 
and  also  to  seize  his  books,  papers^  monies,  securities,  goods, 
and  chattels,  wheresoever  he  or  they  may  be  found,  and  him 
and  them  s^ely  keep  until  the  expiration  of  the  time  allowed 
for  openinj^  the  fiat,  or  until  he  shall  be  adjudged  bankrupt 
under  such  fiat.  But  by  section  6  any  person  so  arrested,  or 
whose  books  and  efiects  have  been  so  seized,  may  apply  to 
such  court  for  an  order  or  rule  on  the  petitioning  creaitor  to 
show  cause  why  the  party  should  not  be  dischaiged,  or  why 
his  books  and  eifects  should  not  be  delivered  up  to  h^ ;  and 
the  court  may  make  absolute  or  discharge  such  order  or  rule, 
and  direct  the  costs  of  the  application  to  be  paid  by  either 
party.  Any  such  order,  however,  may  be  discharged  or 
varied  by  the  court  of  review,  on  application  by  either 
party. 


Section  II. 
Of  the  Duties  of  the  Bankrupt,  and  herein  of  his  Surrender. 

After  a  party  is  declared  a  bankrupt,  the  first  duty  required 
of  him  b,  to  surrender  himself  to  the  commissioners.  For,  by 
5  <&  6  Vict.  c.  122,  8.  32,  if  he  shall  not,  upon  the  day  limited 
for  his  surrender,  before  three  o'clock,^  or  at  the  hour  before 
the  day  allowed  him  for  finishing  his  examination,  (after 
notice  thereof  in  writing  left  at  his  usual  or  last  known  place 
of  abode  or  business,  or  personal  notice,  in  case  he  be  then  in 
prison,  and  after  notice  also  given  in  tlie  London  Gazette  of 
the  issuing  of  the  fiat,  and  of  the  sitting  of  the  court  authorized 
to  act  in  the  prosecution  of  the  fiat,)  surrender  himself  to  such 
court,  and  sign  or  subscribe  such  surrender,  and  submit  to  be 
examined  bemre  such  court  from  time  to  time  upon  oath,  he  . 
is  liable  to  be  convicted  of  felony,  and  may  be  transported  for 
hfe,^  or  for  a  term  not  less  than  seven  years ;  or  he  may  be 
imprisoned  and  kept  to  hard  labour,  for  any  term  not  exceeding 
seven  years. 

An  indictment  against  the  bankrupt  for  not  surrendering 
must  set  out  truly  tne  notice  requiring  him  to  surrender ;  any 
variance  will  be  fetal.* 

If  the  bankrupt  is  in  prison  under  any  process  or  sentence, 

'  And  see  6  Geo.  A,  c.  16,  8. 112.  comminion,  was  abolished  by  the 

3  The  punishment  of  death,  which  1  Geo.  4,  c.  115,  and  that  of  tnna. 

was  inflicted  by  the  fonner  statutes  portation  substituted. 

(4  8t  5  Ann.  5  Geo.  1,  A  Geo.  2,  '  Rex  t.  BtimMfon,  1  Oow.  210. 

c.  30, 8. 1,)  fornot  surrendering  to  a 
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and  is  desirous  to  surrender,  the  new  statute  provides,'  that 
he  may  be  brought  before  the  commissioners  (by  their  warrant 
directed  to  the  gaoler)  at  the  expense  of  the  estate.'  And, 
where  a  bankrupt  in  prison  for  debt  is  entitled  to  be  carried 
before  the  commissioners  to  enable  them  to  take  his  surrender, 
an  order  will  be  made  for  his  doing  so,  notwithstanding  he 
may  upon  a  summary  application  obtain  his  dischaim.^ 

By  the  5  &  6  Vict.  c.  122,  s.  33,  the  court  authorized  to 
act  m  the  prosecution  of  the  fiat  may  now  enlarge  the  tnne 
for  the  banlmipt's  surrender  for  such  period,  and  as  often  as 
such  court  shall  think  fit,^  so  as  the  order  for  such  enlarge- 
ment be  made  six  days  nt  least  before  the  day  on  which  the 
bankrupt  ought  to  have  surrendered.*  The  assignees,  how* 
ever,  ought  not  to  apply  for  such  an  order,  if  the  oankrupt  is 
readv  and  willing  to  surrender.^ 

Tne  bankrupt  may  surrender,  if  he  chooses,  at  a  private 
sitting  of  the  court,  at  any  time  before  ^  the  day  limited  for 
such  surrender ;  and  it  is  his  interest  as  well  as  his  duty  to 
surrender  as  early  as  nossible ;  for,  by  doing  so,  he  will  be 
entitled  to  protection  from  arrest  until  he  has  passed  his  last 
examination.^  But,  though  the  bankrupt  choose  not  to  sur- 
render until  the  very  last  minute  of  his  time,  the  commis- 
sioner has,  nevertheless,  authority  to  summon  and  examine 
him  in  the  intermediate  period,  touching  his  estate  and 
efFects."^ 

If  the  bankrupt  does  not  surrender  himself  n  i^n  the  li- 
mited time,  namely,  before  three  o'clock  on  the  appointed  day, 
and  has  obtained  no  order  for  his  surrender  being  enlarged, 
he  is  warned  to  surrender  by  the  messenger  in  the  usual  ronn 
of  proclamation.  But  the  omission  to  suirender  must  be 
fvifful,  in  order  to  render  it  a  felonj;'®  for  an  involuntaiy 
neglect  in  this  respect  will  not  subject  him  to  the  penalty 
inmcted  by  the  statute.      Therefore,  where  the  bankrupt 

^  Section  119.  '  And  see  ex  parte  Dm  J^me, 

^  And  see  Spence  v.  J(me$,  5  B.  1  Rose,  311.    Ex  parte  Rote,  1  D. 

&A.  705.    Before  the  49  Geo.  3,  &  C.  37. 

c.  121,  if  the  bankrupt  was  in  execu-  '  Ex  parte  Dayrie,  1  G.  &  J.  281. 

tion»  the  commissioners  had  no  au-  'Ex  parte  TTkomiu,  3  D.  ft  C. 

thority  to  order  him  to  be  brought  234. 

before  them,  but  were  obliged  to  ^  Ex  parte  Wood,  I  Roae,  46.  19 

take  his  surrender  in  prison.  Ves.  1.    Rex  v.  Perrott,  2  Bair. 

'  Ex  parte  Emery,  Back,  .527.  1 124. 

*  Under  the  5  Geo.  2,  e.  30,  a.  3,  *  Section  36 ;  and  see  ante,  page 

the  lord  chancellor  could  only  en-  148. 

lai^  the  time  for  fifty  days,  and  ^  Ex  parte  Rogers,  Ambl.  307. 

there  could  only  be  one  such  en*  Ex  parte  Sherman,  dt.  ibid, 
lai^ment.    And  see  6  Geo.  4,  c. 
16,8.  113. 
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makes  an  attempt  to  surrender,  and  is  not  aUe  to  do  so,  bj 

^  the  commissioners  neglecting  to  attend  ^ — or  if  lie  is  prevented 

firom  surrendering  by  illness,^  or  if  he  is  in  prison  for  debt' — 

;  the  omission  to  do  so,  not  being  intentional,  does  not  of  course 

,^  become  a  felony.    Ajid  the  same,  where  the  bankrupt  went 

^  abroad  to  recover  a  debt  due  to  his  estate,  and  took  his  passage 

r  for  his  return  in  the  only  ship  bound  for  England,  which  md 

J  not  arrive  in  time.^    When  the  bankrupt  is  prevented  finom 

^.  surrendering  by  any  accident  of  this  kino,  the  lord  chancellor 

^  will  (upon  nis  application,  or  that  of  the  assignees,  accom- 

paniea  by  an  affidavit  of  the  bankrupt,)  order  the  commis- 

7  sioners  to  appoint  a  fresh  meeting  to  take  his  surrender.^ 

And  where  a  bankrupt  had  been  erroneously  advised  by  his 

1^  solicitor,  that  the  commission  could  not  be  sustained,  and  that 

his  surrender  was  therefore  unnecessary — and  had,  in  reliance 

on  that  opinion,  omitted  to  surrender, — ^a  similar  order  was 

obtained;^ and  the  same,  where  his  omission  to  surrender 

arose  from  an  apprehension  of  a  prosecution/    Where  the 

bankrupt  is  not  gwlty  of  any  misconduct  in  omitting  to  sur- 

;:  render,  die  costs  will  be  ordered  to  be  paid  out  of  the  estate.^ 

In  another  case  of  this  description,  where  a  subsequent  joint 

commission  was  issued.  Lord  £ildon  superseded  the  forst  com- 

^  mission  ;^  and  Lord  Macclesfield,  too,  in  more  instances  than 

"  one — ^where  there  did  not  appear  to  be  any  intention  in  the 

bankrupt  of  defrauding  his  creditors  by  not  surrendering 

within  die  time,  and  idiere  his  absence  proceeded  from  an 

ignorance  of  the  consequences,  or  from  accident — superseded 

we  commission,  in  order  to  prevent  a  prosecution.^^    But  this 

^  will  not  be  done,  where  no  circumstances  of  extenuation 

'"  appear;'^  and  in  all  cases  of  this  nature,  the  bankrupt  pays 

the  costs  of  the  application.^^    If,  however,  the  omission  to 

-'  surrender  has  not  proceeded  from  ignorance  of  the  conse- 

^''  quences,  but  has  been  purely  wilful  on  the  part  of  the  bank- 

>'  nipt,  the  lord  chancellor  wiU  not  then  interfere  by  making 

^  any  order ;  ^'  and  Lord  Thurlow  even  reftised  to  make  one, 

where  the  bankrupt  stayed  abroad  at  the  desire  of  the 

assignees  to  get  in  his  ejects.  ^^    Where  the  lord  chancellor, 

[l                     ^  Ex  parte  Orey,  1  Ves.  jun.  195.  «  £z  ptrte  Smith,  4  D.  ft  C.  810. 

3  Ez  parte  BoM,  2  Bro.  49.    Ex  *  Ex  parte  Lawmder,  1  Rose,  55. 

parte/2tdk0ltf,6Ves.  445.  18  Ves.  18. 

^                    *  A.  T.  MitdM,  4  C.  ft  P.  251.  ^^  Ex  parte  fVood,  1  Atk.  222. 

*  Ex  parteHfl^s:t9iiofi,  12  Ves.  496.  "  Ex  parte  Bobertt,  2  Rose,  878. 
,^                   *  See  the  four  last  cases.    Ex  >'  Ex  parte  Caittfr,  4  Madd. 394. 

parte  J^eyg,  2  D.  ft  C.  686.  »  Ex  parte  Smiih,  1  C.  B.  L.  434, 

*  Ez  parte  Shiies,  2  Rose,  S81.         and  the  preceding  cases. 

'  Ex  parte  Berrtftntm,  1  G.  ft  J.         ^  Ex  parte  Dowmm,  2  Cox,  48. 
223. 
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by  thus  superseding  the  oommiasion;  exerts  his  authoril^  to 
impede  the  ordmary  course  of  law, — ^the  same  fiict»,  which 
are  sufficient  to  induce  him  to  do  so,  will  also,  as  it  should 
seem,  be  a  ^ood  defence  to  an  indictment  against  the  bank- 
rupt for  the  felony.* 

In  all  these  cases,  where  the  chancellor  makes  an  order  for 
a  fresh  meeting  to  take  the  bankrupt's  surrender,  though  the 
order  will  not  absolutely  protect  the  bankrupt  from  a  prosecu- 
tion, yet  it  will  be  considered  as  a  declaration  of  the  lord  chan- 
cellor s  opinion,  that  the  bankrupt  had  no  intention  of  keeping 
out  of  the  way  fraudulently;  for  otherwise  it  would  not  (of 
course)  have  been  granted.^  Where  the  bankrupt  was  pro- 
secuted by  a  person,  who  was  not  a  creditor,  for  not  surren- 
dering, and  tne  circumstances  of  the  case  were  in  his  &vonr, 
Lord  Hardwicke  refused  to  aid  the  prosecution,  by  orderii^ 
the  clerk  of  the  conimission  to  attena  at  the  Old  Bailey  with 
the  proceedings  under  the  commission,  and  said  he  would 
leave  the  prosecution  to  go  on  in  such  manner  as  the  law 
prescribeo,  to  prove  him  a' bankrupt  and  a  felon,  within  the 
mtent  and  meaning  of  the  statute  on  which  the  prosecution 
was  grounded.^ 

A  petition  for  an  order  to  enlarge  the  time  for  a  bankrupt's 
surrender,  must  always  be  supported  by  an  affidavit  of  the 
bankrupt  himself.  In  only  one  instance,  it  is  said,  has  this 
rule  been  dispensed  with ;  and  that  was,  where  the  bankrupt 
was  coming  to  surrender  to  the  commission,  but- was  taken 
and  detained  as  a  prisoner  by  the  French,  and  consequently 
could  not  make  an  affidavit.^  The  consent  of  the  assignees 
is  not  necessary  previous  to  the  bankrupt  applying  for  the 
order;  which,  in  fact,  has  been  made  upon  one  occasion, 
where  the  bankrupt's  express  object  in  surrendering  was, 
that  he  might  be  enablea  to  petition  to  supersede  the  com- 


mission. 


A 


Before  the  bankrupt  has  surrendered  to  his  commission,  it 
is  a  strict  rule,*  that  ne  cannot  be  heard  upon  petition ;  and 

^  I  C.  B.  L.  436.  This  rule,  however  oomrenient  it 

'  Ex  parte  Jolmten,  14  Ves.  40.  may  be  in  point  of  pnuitice,  it  is 

&  parte /ocAMm,  5  Ves.  119.    Ex  Impossible  to  deny,  must  in  some 

parte  White,  2  Bro.  47.    Ex  parte  cases  appear  inconsistent  and  un- 

RieketU,  6  Ves«  445.      Ex  parte  reasonable; — for  it  compels  a  party 

ShUet,  2  Rose,  381.  to  ftubmtt,  in  a  certain  degree,  to 

'  Ex  parte  Wood,  I  Atk.  222.  the  very  authority  which  he  con- 

^  FuUefM  case,  10  Ves.  183.  tends  to  be  invalid — and  thevali- 

'  Ex  parte  Shilet,  I  Mad.  248.  dity  of  which  (without  any  nich 

2  Rose,  381 .  previous  surrender)  it  is  competent 

*  Ex  parte  Drake,  2  D.  &  C.  91.  for  him  to  contest,  either  ina  ctptf 

Ex  parte  JTnotolMn,  1  M.  8tB.  416.  acHon,  or  a  criminal  proeeadimt. 
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Ills  representatives^  in  case  of  liis  death  before  surrender,  are 
not  in  a  better  situation — ^unless,  indeed,  their  petition  makes 
out  a  case,  that  would  induce  the  court  to  permit  a  surrender 
if  the  bankrupt  were  living.^  Therefore^  where  a  bankrupt 
died  abroad  without  having  surrendered — ^and  his  personal 
representative  petitioned,  tnat  the  assignees  might  account 
for  the  surplus  of  his  estate,  as  all  other  creditors  had  been 
paid  20«.  in  the  pound ; — the  vice-chancellor  dismissed  the 
petition,  saying,  that  if  the  petitioner  had  any  equity,  he  must 
apijly  to  the  court  by  iiU.^ 

Besides  the  first  and  more  important  duties  of  the  bank- 
rupt in  surrendering  himself  to  the  commissioners,  and 
making  a  full  disclosure  and  discovery  of  his  estate  and  effects 
• — ^there  are  other  specific  duties  imposed  upon  him  by  law, 
during  the  working  of  the  commission,  to  enable  his  assignees 
to  collect  his  effects,  and  divide  them  amongst  his  creditors. 

Thus,  by  6  Greo.  4,  c.  16,  s.  116,  the  ban&upt  (if  thereunto 
required^  must  deliver  up  to  the  assignees  upon  oath  all  his 
books  ot  account,^  papers,  and  writings  relating  to  his  estate, 
and  discover  such  as  are  in  the  custody  or  power  of  any  other 
person ;  and  he  must  at  all  times,  if  not  in  prison  or  custody, 
attend  his  assignees  upon  every  reasonable  notice  in  writing 

Even  to  him,  and  assist  them  in  making  out  the  accounts  of 
s  estate ;  and,  even  after  he  has  obtained  his  certificate,  he 
is  required,  upon  demand  in  writing,  to  attend  his  assignees 
to  settle  any  accoimts  relating  to  nis  estate,  as  well  as  any 
court  of  record,  to  give  evidence  touching  the  same,  and  also 
to  do  any  act  necessary  for  getting  in  his  estate ;  for  which 
attendance  he  is  entitled  to  five  shillinp^  per  day  firom  the 
.assignees  out  of  his  estate.  And  if  he  snail  not  attend,  or  on 
attendance  refuse  to  do  any  of  such  matters,  (without  suf- 
ficient excuse  shown  to  the  commissioners  for  such  refiisal,) 
die  commissioners  may,  on  the  complaint  of  the  assignees 
upon  oath,  cause  the  bankrupt  to  be  apprehended  on  their 
warrant,  and  committed  to  prison  until  he  shall  conform 
to  the  satisfiEiction  of  the  commissioners,  or  of  the  lord 
chancellor. 

The  bankrupt  is  also  bound  by  the  78th  section  of  the 

Sir  W.  Evans  thinks,  that  the  sur-  submitted,  would  be  not  a  very  in- 

render  should  be  dispensed  with,  equitable  relaxation  of  the  above 

whenever    the    opposition  of  the  inexorable  rule. 

bankrupt  to  the  commissioa  ap-         ^  Ex  parte  Crowther,  Bock,  480. 

pears  to  arise  from  a  fair  and  real         ^  Ex  parte  Oardiner,  Buck,  458. 

objection  to  its  validity,  and  not        ^  And  see  post,  516. 

from  any  vexatious   or  improper         *  This  allovrance  was  before  on]y 

motive ;  (see  letter  to  Romilly,  page  2«.  6d. 

201  >)  an  arrangement  which,  it  ta 
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6  Geo.  4,  c.  16,  to  iom,  if  necessary,  in  any  conveyance  of  his 
estate ;  ^  but  he  will  not  be  compelled  to  do  so,  tmtil  he  has 
had  an  opportonity  of  trying  the  validity  of  the  fiat^ 

And  where  the  lease  of  a  house  belonging  to  the  bankrapt 
had  been  sold  by  auction,  under  the  usual  order,  on  the  peti^ 
tion  of  an  equitable  morgagee,  and  the  bankrupt  was  ordered 
to  deUver  up  possession  of  the  premises  to  the  purchaser,  but 
refused  to  do  so,  he  was  ordered  to  be  committed.' 

And  at  all  times,  till  the  bankrupt's  affairs  are  finished,  it 
is  his  duty,  when  required,  to  attend  the  commiesioners, 
(whether  oefore  or  after  he  has  obtained  his  certificate,)  to 
answer  any  questions  which  may  be  demanded  of  him  relating 
to  his  estate  or  effects."^ 

By  5  £  6  Vict,  c  122,  s.  35,  if  the  bankrupt  shall,  within 
three  mondis  next  preceding  lua  bankruptcy,  under  the  fUse 
colour  and  pretence  of  carrying  on  busmess,  and  dealing  in 
the  ordinary  course  of  trade,  have  obtained  on  credit  from  any 
other  person  any  goods  or  chattels,  with  intent  to  defraud  the 
owner  thereof,  or  with  the  like  intent  have  removed,  con- 
verted or  disposed  of  any  goods  or  chattels  so  obtained,  know- 
ing them  to  have  been  so  obtained ;  he  is  guil^  of  a 
m»demeanor,  and  liable  to  imprisonment  not  exceeding'  two 
years,  with  or  without  hard  labour. 


Section  III. 
Of  the  JExamination  of  the  Bankrupt. 

The  bankrupt,  as  we  have  already  seen,^  by  the  32nd 
section  of  the  5  i&  6  Vict.  c.  122,  is  required  to  stibmit  to  be 
examined  before  the  commissioners  from  time  to  time  upon 
oath ;  and  if  upon  such  examination  he  shall  not  discover 
all  his  real  and  personal  estate,  and  how,  and  to  whom, 
upon  what  consideration,  and  when,  lie  disposed  of,  assigned, 
or  transferred,  any  of  such  estate,  and  all  books,  papers, 
and  writings  relating  thereunto,  (except  such  part  as  shall 
have  been  really  and  bond  Jide  before  sold,  or  disp(»ed  of, 
in  the  way  of  his  tradey^— or  laid  out  in   the  ordinary 

^  Ez  parte  Jacluan,  2  D.  &  C.  *  Section  36.    iVorm  t.  Levy, 

458.  2  Bhtc.  1 168. 

*  Ex  parte  Thomoi,  Mont.  &  M.  ^  Ante.  507,  and  see  6  Geo.  4, 
64.  c.  16,  8.36. 

*  Ex  parte  Hawkint,  Mont,  ft  M.  *  This  exception  is  copied  ftom 
115.  the  5  Geo.  2,  c.  80,  t.  1,— and 
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expense  of  Lis  femily,) — or  if  he  shall  not,  upon  such  exami- 

^  nation^  deliver  up  to  the  commissioners  all  such  part  of 

his  estate^   and  all  books,  papers,   and  writing  relating 

thereto,  as  are  in  his  possession,  custody,  or  power,  (except 

the  necessary  wearing  apparel  of  himself,  nis  wife,  and 

'^  children)— or  if  he  shall  remove,  conceal,  or  embezzle  any 

^  part  of  his  estate,  to  the  value  of  102.  or  upwards,  or  any  books 

of  account,  jmpers,  or  writings  relating  thereto,  with  intent 

to  defraud  his  creditors, — every  such  bankrupt,  "i«  case  of 

'[  any  defavlt  or  wilful  amissumr^  in  any  of  these  particulars, 

;*  wiU  be  deemed  ^tulty  of  felony,  and  liable  to  be  transported, 

^^  or  imprisoned,  for  the  same  term,^  as  in  the  case  of  his  not 

surrendering  to  the  commission. 

When  the  bankrupt  had  surrendered  to  his  commission, 

^  it  was  decided,  before  the  new  act,  that  the  inere  refkisal  to 

'  answer  certain  questions  would  not  render  him  liable  to  be 

^'-  convicted  of  felony,  notwithstanding  such  refusal  proceeded 

from  an  intent   to   defiraud  his  creditors.^     But  now,  if 

those  questions  were  connected  with  the  discovery  of  his 

estate  and  effects,  his  refusal  to  answer  them  might,  it  shoxdd 

>  seem,  be  evidence  of  his  intent  to  defraud  his  creditors, 

upon  an  indictment  for  embezzling  his  property,  within  the 

'^'  meaning  of  the  above  section.    It  has  oeen  held,  however, 

that  where  the  last  examination  of  the  bankrupt  was  not 

completed,  but  was  adjourned  sine  dUy  the  bankrupt  could 

not  DC  indicted  for  concealment  of  his  effects.'* 

The  commissioners  may  also  (as  we  have  already  seen)  ^ 
by  the  36th  section  of  the  new  act,  at  any  time,  either 

Mr.  CnlieD,  in  his  sble  treatise  on  inconsistent  ^th  the  other  parts 

the  former  banlmipt  laws,  very  judi-  of  the  clause.    The  exception  was 

dously  remarks  that  there  seems  found  for  the   first  time   in  the 

to  be  some  insccuracy  with  respect  .*>  Geo.  2,  which,  he  thinks,  is  not 

to  the   first   part  of   the  excep-  the  only  instance  of  a  variation 

tion,  if  considered    (as  it  is  ex-  without    improvement    from   the 

pressed  in  the  statute)  to  be  an  former  statute  of  the  5  Geo.  1.  See 

'               exception  merely  as  to  discovery.  Cull.  Princ.  B.  L.  343. 

The  meaning,  he  says,  of  the  latter  ^  These  words  are  not  in  the  act, 

!■.<               part  of  the  exception  is  obvious,  but  it  would  seem  that  they  ought 

viz.,  that  a  genend  account  of  the  to  have  been  inserted.     And  see 

gross  sums  laid  out  in  family  ex-  Eden,  B.  L.  560,  note  (d.) 

penses   is  sufficient,    without    its  '  The   punishment   was   death 

being   necessary   to   go   into  the  under  the  5  Geo.  2,  c.  80. 

'                  particular  items.    But  to  dispense  '  Rex  v.  Page,  1  B.  &  B.  30S. 

with  the  discovery  of  such  part  3  Moore,  65G.    7  Pricey  616. 

/               of  his  estate  and  efiects,  as  shall  *  Rex  v.  Walters,  &  C.  &  P.  139. 

have  been  told  in  the  way  of  trade,  ^  Ante,  page  149. 

^ '  seems  unintelligible  in  itself,  and 


676  Oftlie  Batikrupt  [Chap.  13. 

before  or  after  the  bankrupt  has  obtained  his  certificate,^ 
examine  him  upon  oath,  either  by  word  of  mouth,  or  on 
interrogatories  in  writing,  touching  all  matters  relating  to 
his  trade,  dealing,  or  estate,  or  which  may  tend  to  diadose 
any  secret  grant,  conveyance,  or  concealment  of  his  estate 
or  eliects,  and  to  reduce  his  answers  into  writing^,  which 
the  bankrupt  is  required  to  sign.  And  if  he  shall  refuse 
to  answer  any  such  questions  of  the  commissioners,  or  not 
fully  answer  to  their  satis^EUStion,  or  shfdl  refuse  to  sig^n  his 
examination,  the  commissioners  may  then  commit  hun  by 
their  warrant  to  prison  without  bau,  until  he  shall  submit 
himself  to  their  authorit}\ 

Where  the  bankrupt,  after  attending  the  last  meeting 
before  the  commissioners,  inunediately  absented  himself  with- 
out passing  his  last  examination,  the  court,  on  his  petition, 
ordered  a  fresh  meeting  for  that  purpose.^ 

By  6  &  6  Vict.  c.  122,  s.  28,  the  commissioner*  may,  at 
the  time  appointed  for  the  last  examination  of  the  bank- 
rupt, or  any  enlargement  or  adjournment  thereof,  €uifaum 
such  examination  sifie  die;  in  wnich  case  the  bankrupt  will 
be  free  from  arrest  or  imprisonment  for  such  time  (not 
exceeding  three  calendar  months)  as  they  shall,  by  indorse- 
ment upon  the  summons,  appoint.'  Where  the  last  exami- 
nation is  adjourned  sine  die,  the  court  will  not  order  the 
commissioner  to  appoint  a  time,  unless  misconduct  be  charged 
against  him,  or  tne  bankrupt  can  show  that  serious  injury 
will  accrue.^  It  is  irregular  in  the  assignees  to  get  an 
ex  parte  order  to  enlarge  the  time  for  the  bankrupt's  last 
examination ;  ^  but  it  seems  that  in  one  case  such  an  onler  was 
made — ^the  assignees  consenting — ^though  the  bankrupt  had 
absconded  after  surrendering  to  the  commission.^ 

The  better  to  enable  the  bankrupt  to  finish  his  examina- 
tion, he  may  (by  6  (Jeo.  4,  c.  16,  s.  116,)  at  all  seasonable 

^  See   14  Ves.  449.     Ex  parte  rupt  could  in  such  a  case  be  con- 

Bradley,  1  Rose,  202.  victed  of  felony,  the  first  part  of 

s  Ez  parte  Dixon,  1  D.  &C.  351.  the  section  (which  relates  to  the 

'  And  see  Rex  ▼.  Perrott,  2  Burr,  surrender,  the  signing  such  sor- 

1122.    Davit  ▼.  Trotter,  6  T.  R.  render,  and  submitting  to  be  ex- 

475.    Ez  parte  Hawkins,  4  Ves.  amined,)  being  entirely  copulative, 

691.  and  constituting  one  entire  dutf, 

^  Ez  parte  Perkins,  1  M.  &  A.  the  whole  of  which,  according  to 

524.  the  principle  of  Rex  v.  Page,  ante, 

^  Ex  parte  Dayrie,  1  G.  &  J.  2S1.  514,  must  be  omitted,  in  order  to 

*  £x  parte  Parr,  1  Mont.  Dig.  render  him  liable  to  a  conviction 

113.    Quasre,  whether  (under  the  for  felony. 

words  of  the  1 12th  section)  a  bank- 
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times  after  he  has  surrendered,  and  before  the  expiration  of 
the  time  allowed  him  to  finish  his  examination,  inspect  his 
books,  papers,  and  writings,  in  the  presence  of  liis  assignees, 
or  any  person  appointed  by  them,  and  bring  with  him,  each 
time,  any  two  persons  to  assist  him.  And  the  assignees 
camiot  refuse  the  bankrupt  such  an  ins|)ection  of  his  books, 
whatever  his  object  may  be;  for  neither  they,  nor  (as  it 
seems)  even  the  lord  chancellor,  have  any  discretion  either  to 
permit  or  refuse  such  inspection.^ 

If,  however,  (by  6  &  6  Vict.  c.  122,  s.  34,)  the  bankrupt 
After  the  commission  of  any  act  of  bankruptcy,  or  in  contem- 
plation of  bankruptcy,  or,  with  intent  to  defeat  the  object  of 
.  the  bankrupt  law,  shall  have  destroyed,  altered,  mutilated,  or 
Msified  any  of  his  books,  papers,  writings,  or  securities,  or 
have  made,  or  been  privy  to  the  making  of,  any  false  or 
fraudulent  entry  in  any  book  of  account  or  other  document, 
with  intent  to  defraud  his  creditors,  he  is  guilty  of  a  mis- 
demeanor, and  is  liable  to  be  imprisoned  for  any  term  not 
exceeding  three  years,  with  or  without  hard  labour. 

If  the  bankrupt  is  in  prison,  he  may,  as  has  been  already 
stated,^  be  brought  before  the  commissioners  to  be  examined ; 
and  the  assignees  may  appoint  any  pei-sons  to  attend  him 
from  time  to  time,  and  to  produce  to  him  his  books,  papers, 
and  writings,  in  order  to  prepare  an  abstract  of  his  accounts, 
and  a  statement  to  show  the  particulars  of  his  estate  and 
effects  previous  to  his  final  examination  and  discovery 
thereof.  A  copy  of  this  statement  the  bankrupt  is  required 
to  deliver  to  tne  assignees  ten  days  at  least  before  his  last 
examination. 

And  the  balance-sheet  must  be  filed  in  duplicate  with  the 
deputy-registrar  of  the  court,  ten  days  at  least  before  the 
day  appointed  for  the  last  examination,  or  the  adjoumiAent 
day  for  that  purpose,— one  copy  for  the  official  assignee,  and 
the  other  for  the  proceeduigs, — otherwise  the  court  cannot 
pass  his  last  examination.  Office  copies  of  the  balance-sheet, 
or  of  such  part  thereof  as  shall  be  required,  are  to  be  provided 
by^  the  proper  officer.-'' 

Wliere  the  bankrupt's  books  were  in  die  office  of  a  master 
of  the  court  of  chancery  in  Ireland,  and  the  assignees 
required  the  production  of  them,  the  expense  of  procuring 
them  was  ordered  to  be  paid  out  of  the  estate.^ 


*  Ex  parte  Ross,  I  Rose,  33.  ber,  1842,  Rule  14,  post.  Append. 
17  Ves.  374.  and  3  M.  D.  &  D.  Ivii. 

2  Ante,  page  569 ;  and  see  'sec-  *  Ex  parte  Cridland,  2  Rose, 
tion  119.  164.     3  Ves.  &  B.  94, 

^  General  Order  of  12th  Novem- 

VOL.  I.  CO 
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The  bankrupt  is  bound  to  answer  all  tlie  questbns  of 
the  oo]nmissioner8  relating  to  his  property;  and  the  whde 
of  his  conduct  and  behaviour  in  his  dealinga 


with  it  is  sob- 
ject  to  the  strictest  inquiry ;  for  it  is  the  duty  of  the  com- 
missioners to  take  care  of  the  interests  of  all  parties,  and  to 
examine  the  bankrupt  fuUy^  as  to  every  matter  connected 
with  the  dispcxsal  ot  his  estate  or  effects.^  And  it  seems 
to  be  contemplated  by  the  l^islatore^  that  the  bankrupt 
shall  furnish  to  the  commissioners  at  his  last  examinatioa 
some  9oritten  disclosure  or  discovery  of  his  estate  and  ^ectd : 
the  uniform  practice  has  been,  certainly,  conformable  to 
this  construction,— rit  being  usual  for  the  bankrupt  to  give 
in  then  some  account  in  writing  to  the  commJsaioneis. 
This  account  should  specify  what  debts  are  due  Jram  him, 
and  what  effects  he  then  possesses,  in  addition  to  debt^ 
which  are  due  to  him, — what  he  has  expended, — ^what  his 
capital  was, — and  how  that  has  been  laid  out^  so  as  to 
account  for  the  reason  of  his  becoming  a  bankrupt.^  The 
lord  chancellor  has,  however,  the  porver  in  his  discretion  to 
limit  the  examination  of  the  commissioners  to  particular 
points,  though  such  a  power  does  not  appear  to  have  been 
exercised  in  the  exammation  of  the  bankrupt;  nor,  indeed, 
does  there  seem  any  great  necessity  for  the  interposition  of 
the  chancellor's  authority  in  this  respect.  For  if  the  bank- 
rupt objects  to  any  question,  he  may  demur  to  the  inter- 
rogatories, and  the  lord  chancellor  will  then  judge  of  the 
nion  upon  a  petition.^  And  if  the  commissioners  are 
tisfied  with  any  of  the  bankrupt's  answers,  and  commit 
him  in  consequence,  the  lord  chancellor,  or  any  other  of  the 
superior  tribunals,  can  in  that  ease,  upon  habeas  earpusy 
decide  both  upon  the  propriety  of  the  question  and  the 
answer.  Lord  Hardwicke,  in  one  case,^  made  an  order  tor 
limiting  the  examination  of  a  person  summoned  before  them 
(who  was  the  mother  of  the  oankrupt)  to  the  point  of  the 
bankrupt's  trading;  but,  in  another  case,  he  refused  to 
restrain  the  commissioners  from  asking  certain  questions  of  a 
person  so  summoned.* 

The  examination  of  the  bankrupt  is  not  to  be  restrained, 
because  his  answers  may  subject  him  to  certain  penalties^ 
which  he  has  incurred  by  his  conduct  in  particular  trans- 
actions ;  ^  and  he  cannot  refuse  to  answer  the  inquiries  of  the 

I  Nerot  V.  WaUaee,  3  T.  R.  17.  '  Ex  parte  Meymoi,  1  Atk.  199. 
Janson  r,  fViUon,  Doug.  257.  TViy-  *  Ex  parte  Parwru,  I  Atk.  204. 
lor*$  case,  8  Ves.  331.  •  £x  parte  Bland,  I  Atk.  905. 

'  Per  Abbott,   C.  J.    Davis  v*        *  Ex  parte  Meymot,  supra.    Ex 

Mit/htd,  4  B.  &  A.  365.  parte  Barr,  1  C.  B.  L.  437. 
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commissioners,  although'  liis  answers  may  teiid  to  show  that 
he  has  committed  a  criminal  act.^  Still  less  can  he  object 
to  answer  a  question,  because  the  answer  would  tend  to 
establish  an  act  of  bankruptcy .*  Nor  can  he  refuse  to 
answer  the  inquiries  of  the  commissioners,  on  the  g7X)und 
that  the  creditors  can  derive  no  benefit  fi-oni  the  examina- 
tion,^  or  that  he  intends  to  dispute  the  commission.^  But,  if 
the  question  put  to  him  be,  whether  or  not  he  has  done  an 
act  clearly  of  a  criminal  nature,  he  may  refuse  to  answer  it. 
Therefore,  where  a  petition  prayed,  that  the  creditors  might 
be  at  liberty  to  examine  the  bankrupt,  whether  he,  or  any 
person  in  trust  for  liim,  or  for  his  benefit,  had  received,  or 
were  to  receive,  any  sum  of  money,  or  other  valuable  con- 
sideration, for  his  having  resigned,  or  as  an  inducement  to 
resign,  the  office  of  town-clerk  of  the  city  of  Bristol, — ^the 
petition  was  dismissed.^ 

So  a  person,  to  whom  the  bankrupt  had  sold  goods  for  a 
price  considerably  lower  than  what  he  gave  for  them,  is 
oound  to  answer  the  question,  ''to  whom  did  you  subse- 
quently sell  these  goods  f  for  it  materially  concerns  the 
estate  of  the  banld'upt,  to  ascertain  whether  the  sale  by  him 
was  band  fide? 

The  assignees,  too,  have  no  power  by  an  agreement  with 
the  bankrupt,  or  any  other  person,  (though  made  with  the 
consent  of  all  the  creditors,)  to  stop  the  commissioners  from 
examining  the  bankrupt  as  to  certain  points; — for  the 
public,  as  well  as  the  creditors,  have  a  right  to  know  how 
the  bankrupt  has  disposed  of  his  property.  The  creditors 
are  only  interested  as  far  as  respects  the  payment  of  their 
debts;  but  the  public  are  interested  in  knowing,  whether 
the  bankrupt  ought  to  be  restored  to  his  former  credit,  by 
obtaining  nis  certificate.  Therefore,  where  an  agreement 
was  maae  by  a  friend  of  the  bankrupt,  to  pay  a  sum  of 
money  to  the  assignees,  in  consideration  that  they  would 
forbear  to  proceed  in  the  examination  then  about  to  be 
taken  before  the  commissioners,  with  respect  to  certain  sums 
of  money,  for  whicli  the  bankrupt  had  not  accoimted — 
and  that  the  commissioners  would  forbear  and  desist  from 


^  Ex  parte  Cosmw,  Back,  531.         ^  Dovttf  v.  Mitf&rd,  4  B.  &  A. 

Re  HealA,  2  D.  &  C.  214.    Re  866. 

FeakM,  2  P.  &  C.  226.    Re  Smith,        >  Ex  parte  Cment,  Buck,  581* 

2  D.  &  C.  203.  And  see   ex  parte  Kirbf,  Mont 

>  PratC$  case,  I  G.  fc  J.  58.  &  M.  212 

'  Ex  parte  Ntnolan,  1 1  Ves.  516.         «  Re  FM,  2  D.  &  C.  415. 
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taking  his  examination  to  these  points^ — ^such  agreement 
was  held  void,  as  being  contrary  to  the  object  and  policy  of 
the  bankrupt  law.^ 


Section  IV. 
Of  ttie  Bankrupt's  Anstvers. 

The  bankrupt  being,  as  has  been  already  stated,^  bound 
to  answer  fully  any  questions  put  to  him  by  the  commis- 
sioners, touching  any  matter  to  which  he  may  be  lawfully 
examined, — ^when  he  is  required,  therefore,  to  account  for 
the  disposal  and  application  of  large  sums  of  money,  and 
questions  are  put  to  him,  which  call  for,  and  will  admit  of, 
nill  and  particular  answers,  general  answers  will  not  be 
si:^cient.  For  the  better  illustration  of  what  is,  and  what 
is  not,  an  insufficient  answer  in  this  respect,  two  or  three 
cases  will  be  given  at  somewhat  greater  length  than  the 
scope  of  this  work  has  in  general  admitted  of: — 

John  Perrot,  upon  his  examination, '  had  the  following 

auestion  put  to  him :  ^^  As  you  admit  that  you  have  spent 
lie  last  week  previous  to  your  examination  with  Mr.  Siay- 
nard  (one  of  your  assignees),  to  settle  and  adjust  your 
accounts,  and  to  draw  up  a  state  thereof,  to  enable  you 
to  close  such  your  examination ;  and  do  likewise  admit,  that 
upon  such  state  thereof  it  appears,  that,  after  giving  you 
credit  for  all  sums  of  money  paid  by  you,  and  making  you 
debtor  for  all  goods  sold  and  deUvered  to  you,  from  your 
first  entering  into  trade  to  the  time  of  your  bankruptcy, 
there  is  a  deficiency  of  the  sum  of  1^,618/. ; — give  a  true 
and  particular  account  of  what  is  become  of  the  same,  and 
how  and  in  what  manner  you  have  applied  and  disposed 
thereof."  To  this  question  the  bankrupt  refiised  to  give  any 
other  than  the  following  general  answer:  "On  eoods  sold 
this  last  year  I  have  lost  upwards  of  2000/. ;  and  by  mourn- 
ings I  have  lost  upwards  ot  1000/. ;  and  for  nine  or  ten  years 
Iliave  (and  I  am  sorrj'  to  say  it)  been  extremely  extra- 

1  Nerot  V.  WaUace,  3  T.  R.  17.  to  the  lord  chancellor  to  hare  it 

But  an  agreement,  by  a  friend  of  superseded,   was  held   legal,    and 

the  bankrupt,  to  pay  all  the  ere-  not  contrary  to  the  policy  of  the 

ititors  their  full  debtt,  in  consider-  bankrupt    law.     Kaye   v.    BoUon, 

ation  that  they  would  not  proceed  6  T.  R.  134. 
any  further  under  the  commission,         ^  Ante,  pages  159^  574. 
and  would  join  in  an  application 
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vagant,  and  spent  large  mms  of  money^  The  court  of 
King's  Bench  held  this  to  be  a  proper  question,  and  the 
answer  very  insufficient  ^  and  unsatisfactory.  The  bankrupt, 
however,  was  afterwards  (at  his  own  instance)  again  brought 
before  the  commissioners;  and,  upon  the  same  question 
being  proposed  to  him,  he  particularissed  a  woman  upon 
whom  he  had  spent  5000i.  from  December  1758  to  Decem- 
ber 1759,  and  also  specified  the  times  of  sending  and  giving 
it  to  her ;  but  stated  that  no  person  waa  privy  to  this,  and 
that  the  woman,  whose  name  was  Sarah  Powell,  otherwise 
Taylor,  was  dead,  as  he  had  heard )  that  she  knew  him  to 
be  a  bankrupt,  and  never  returned  the  money  or  any  part 
of  it  to  him;  and  that  lie  gave  it  to  her  for  her  main- 
tenance and  expenses,  and  not  for  a  fund  for  her  future 
support,  or  wherefrom  he  could  draw  any  advantage ;  that 
he  knew  in  the  year  1769,  when  he  gave  and  remitted 
those  sums  to  her,  "  that  he  was  not  worth  anything,  and 
that  he  was  remitting  to  her  the  money  of  his  creditors ;" 
that  he  was  acquainted  with  her  five  or  six  years,  but  he 
could  not  recollect  what  he  pave  her,  or  spent  upon  her 
during  the  second,  third,  or  fourth  years  of  their  acquaint- 
ance, nor  did  he  keep  any  further  account  or  memorandum 
thereof,  either  in  those  years,  or  in  the  year  1759,  but  that 
he  spoke  from  memory  only ;  that  he  did  not  take  any  of 
this  money  from  his  banker,  but  always  took  it  from 
Mr.  Thomson  (since  deceased),  who  used  to  sell  goods  for 
bim;  and  that  all  letters  between  him  and  this  woman, 
except  one  or  two,  were  burnt  or  destroyed  : — ^the  court  held 
this  answer  also  incomplete  and  unsatisfactory,  and  ordered 
the  bankrupt  to  be  remanded.^ 

A  bankrupt,  however,  may  answer  to  the  best  of  his 
remembrance  and  belief;  and  if  he  swears  that  he  cannot  posi- 
tively answer  further,  it  will  be  sufficient.^  What  is  a 
sufficient  answer  of  this  nature  will  be  best  explained  by 
an  able  judgment  of  Lord  Chief  Justice  De  Grey's,  in 
which  he  gives  a  lucid  definition  of  the  different  CTOunds 
of  recollection  and  belief  The  questions  put  to  the  wit- 
ness in  this  case  were,  first :  "  Did  you  purcnase  by  a  broker 
the  two  bales  of  silk?"  Answer:  "I  cannot  positively 
recollect  whether  I  bought  them  of  a  broker  or  not. 
Secondly :  "  Can  you  form  any  belief  whether  you  bought 
them  bv  a  broker  or  not  ?"     Answer :  "  I  should  rather 


^  RexY.  Pmnof,  2Burr.  1122.  see  alto  Langhmm's  case,  2  Blac. 

*  Rex  ▼.  Perrot,  2  Burr.  1215;     919. 

>  Perrot  ▼.  BaUard,  2  Ch.  Ca.  72. 
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believe  I  bought  them  by  a  broker."  Thirdly :  **  Whether^ 
or  not,  do  you  believe  you  bought  the  two  bales  of  silk  by  a 
broker?"  Answer:  '^ I  cannot  give  any  other -answer  than 
I  have  already  given ;  viz.,  I  cannot  positively  recollect,  &c^ 
but  I  rather  believe  I  did."  Fourthly :  "  Whether  by  the 
words  ^  I  should  rather  believe  I  bought  them  by  a  broker/ 
you  mean,  that  you  do  believe  the  two  bales  of  silk  were 
Dought  by  a  broker^  or  whether  you  mean  to  say,  yofu 
believe  that  the  said  two  bales  of  silk  were  not  bought  by  a 
broker  ?"  The  witness  refused  to  answer  this  last  question; 
and  the  commissioners  committed  him.  Upon  being  brought 
up  before  the  court  of  Common  Pleas  by  habeas  corpusy 
Lord  Chief  Justice  De  Grey  said :  '^  In  the  present  case  the 
witness  had  only  two  ways,  or  means,  to  enable  him  to 
answer  the  question  put  to  him,  either  by  recollection  or 
belief;  the  first  is  kmnvled^e,  and  must  imply  consciousness ; 
but  in  some  cases  no  traces  of  a  fact  remain  in  a  man's 
memory,  whereby  he  can  recollect  the  &ct :  it  is  possible  he 
may  have  lost  edl  knowledge  of  it;  and  if  he  has,  he  can 
only  answer  that  he  doth  not  knoTv,  or  cannot  recollect  the 
fact.  A  man  may  recollect  to  a  certain  degree ;  and  though 
he  cannot  recollect  at  one  time,  he  may  at  another.  Sup- 
pose I  may  not,  or  cannot,  recollect — ^yet  I  may  and  can 
oelieve  I  did  a  certain  act,  because  you  tell  me  you  saw  me 
do  it; — ^then  I  believe  I  did  it,  because  I  give  credit  to  you 
as  a  person  of  veracity.  How  is  it  in  courts  of  justice, 
when  a  man  swears  tnat  he  neither  recoUects  nor  beUeves 
that  he  did  such  an  act;  or  that  he  did,  or  did  not,  do 
it  to  the  best  of  his  knowledge,  remembrance,  and  belief? 
This  is  certainly  a  ftdl  answer.  A  subscribing  witness  to 
a  bond  may  swear  tliat  he  has  totally  forgot  he  subscribed 
his  name  as  a  witness  to  it,  and  that  he  cannot  swear  posi- 
tively that  he  saw  the  obligor  seal  and  deliver  the  bond; 
but,  seeing  his  own  hand-wi*itiDg  subscnbed  as  a  witness  to 
the  execution  of  it,  he  may  swear  he  believes  he  saw  the 
obligor  execute  the  bond ;  and  such  answer  would  be  satis- 
factory to  the  court.  Suppose  a  banker  was  upon  examina- 
tion asked,  whether  he  paid  such  a  bill  in  cash  or  notco 
and  he  answers  he  cannot  tell,  but  his  books  may  inform 
him;  if,  on  looking  into  liis  books,  he  sees  by  the  hand- 
writing of  liis  clerks,  that  the  bill  appears  to  have  been  paid 
in  cash  or  notes,  he  then  swears  to  his  belief  accordinglj ; 
but  if  his  books  be  lost  or  destro^'ed,  and  his  clerks  are  dead^ 
or  gone,  and  he  then  swears  he  cannot  tell,  or  doth  not 
know,  whether  the  bill  was  paid  in  cash  or  notes,  his 
answer  is  full,  and  ought  to  be  taken  as  satisfactory.     So  a 
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merchant  baying  many  goods  may  have  forgot,  and  cannot 
recottect,  or  1)6  able  to  swear^  whether  he  bought  a  certain 
^rticular  parcel  and  sort  of  goods  by  himself,  or  a  broker/' 
The  court,  therefore,  in  this  case,  held  the  above  answers  of 
the  bankrupt  to  be  sufficient;  for  as,  upon  the  second  answer, 
the  witness  would  be  liable  to  be  convicted  of  perjury,  if  it 
could  be  proved  that  he  himself  bought  the  silx,  ana  not  a 
broker,— he  had,  consequently,  sworn  to  a  degree  of  beUef 
sufficient  to  answer  civil  purposes.^ 

It  was  formerly  held  oy  Lord  Mansfield,  that  if  a  bank- 
rupt swear  fully  and  roundly, — ^thouffh  the  commissioners 
have  every  reason  to  believe  that  what  he  swears  is  not 
true,— yet  they  must  take  it  to  be  satisfactory",  provided  it 
would  be  satis&ctory,  in  case  it  were  true ;  ana  that,  though 
they  are  convinced  he  has  perjured  himself,  yet,  if  he  an- 
swers fully,  they  cannot  commit  him  for  false  swearing.' 
But  there  seems  to  be  little  reason  or  principle  in  this 
decision;  and  it  has  since  been  complete^  overruled;' — 
for  it  would,  indeed,  be  a  ridiculous  ceremony  which  the 
commissioners  would  have  to  go  through  in  examining  a 
bankrupt,  if  they  were  bound  to  give  credit  to  auy  account, 
however  improI>able  or  absurd,  merely  because  he  has  the 
effirontery  to  swear  to  it.  The  question,  therefore,  in  cases 
of  this  land  is,  whether  the  answers  given  by  the  bankrupt 
be,  or  be  not,  sufficient  to  satisfy  the  mind  of  any  reason- 
able  man ;  for  the  rule  does  not  hold  now,  that  a  paHtiioe 
answer  must  be  taken  to  be  satisfactory, — ^because  the  bank* 
rupt  may  be  indicted  for  perjury,  if  it  is  not  true;  but  even 
an  indictment  for  perjury  cannot  be  supported,  when  the 
secret  remains  locked  up  in  the  bankrupt's  own  breast.^ 
And  this  doctrine  has  been  recognized  by  Lord  Eldon  in 
subsequent  decisions,  where  it  is  laid  down,  that  the  commis- 
sioners may  properly  inquire  into  the  motive  of  a  bankrupt's 
conduct,  with  a  view  to  see  whether  the  motive  he  assigns 
is  so  improbable,  that  they  cannot  believe  him;  and  that 
the  bankrupt's  answer  must  be  fidl  in  tlus  sense-— that  it 
must  be  reasonably  satisfactory^  to  the  mind  that  is  to 

1   MiUer't   cue,    3    Wilt.    420.  **  Per  Lord  Kenyon,  6  T.  R.  1  IS. 

2  Bl.  Rep,  881.  *  The  JudgmenU    of   mankind, 

3  Pedley*t  case.  Leach,  361.  howerer,  as  to  right  and  vnong, 

^  Ex    parte   Nowlan,    6   T.  R.  are  foqnd  from  experience  to  be  M> 

118,  of  which  caae  tee  the  Record,  very  diiSerent,  and  thii  too  efen 

a  Rose,  401 ;  and  see  11  Vet.  611.  among  the  most  reasonable  men, 

Taylor's  case,  S  Ves.  328.  Ex  parte  that  it  must  often  become  a  matter 

Oliver,  1  Rose,  407.    2V.&B.244.  of  great  difficulty  to  decide  what 

Ex  parte   Caitidff,   2   Rose,   217.  answer   is  or  is  not  n^ficient  t§ 

1 9  Ves.  384.    2  Swanst.  76.  Miisfy  the  mind  of  tmy  rea»9nabl0 
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decide.^  When,  however,  a  single  question  is  followed  by 
a  direct  answer,  and  is  not  afterwards  followed  up  bjr  any 
other  examination  respecting  the  transaction,  which  may 
have  excited  the  suspicions  of  the  commissioners,  the  answer 
must  then  be  taken  to  be  satisfactory.  As  where  a  bank- 
rupt was  asked,  ^'  Whether  he  had  not,  six  months  previous 
to  the  commission,  executed  two  conveyances  of  lus  estate 
and  effects,  or  part  thereof,  to  his  son  ?  and  he  answered, 
''Not  to  my  knowledge :"  this  answer  was  held  satis&ctoij, 
no  further  questions  having  been  put.^ 

So,  where  the  question  put  was,  "  Can  you  give  any  other 
account  of  your  affairs  ?"  to  which  the  answer  was,  '^  None 
but  that  contained  in  the  account  given  in  this,  and  in  my 
former  examination ;"  Lord  Manners  ordered  the  bankrupt^ 
discharge,  saying,  that  the  commissioners  ought,  by  par- 
ticularizing, to  have  called  th&  bankrupt's  attention  to  the 
parts  of  the  account  with  wliich  they  were  dissatisfied.^ 

And  where  the  question  is  not  ynaterial  to  the  duty  which 
the  commissioners  nave  to  discharge,  although  the  answer 
may  not  be  satisfactory,  the  commissionei*s  have  not  authority 
to  commit.^ 

Where  a  question  is  put  to  a  bankiiipt  embodying  as  a 
fact,  what  he  said  or  did  on  the  preceding  day ; — ^if  he  does 
not  deny  tliat  he  said  or  did  so,  or  does  not  qualify  it,  the 
bankrupt  must  ]>e  taken  to  admit  the  fact  alluded  to  in  the 
question ;  because  he  must  know  whether  he  said  or  did  so^ 
or  not.^  But  his  answering  a  question,  embodjTng  a  state- 
ment relative  to  the  acts  of  a  third  person,  without  denying 
or  qualifying  that  statement,  is  not  to  be  understood  as 
admitting  it.^ 

The  commissioners  cannot  delegate  their  authority  to  the 
assignees,  or  any  other  person,  to  examine  the  bankrupt,  and 
take  his  answer.  For  example, — ^a  bankrupt  was  committed 
upon  the  following  question  and  answer  stated  in  the  warrant 
oz  commitment :  '^  You  having  stated  to  the  commissioners 
heretofore,  that  if  you  were  at  liberty,  and  out  of  prison,  you 

man;   for,  as  Sir  William  Evans  '  Norrif  case,  2  Jac.&W.  437. 

has  well  observed  in  his  Letter  to  Walker' t  case,  1  G.  &  J.  371. 

Sir  S.  Romilly,   "  satisfactory  and  ^  Re  Morris,  2  MoUoy,  448. 

unsatisfactory  answers  approximate  *  Ex  parte  Baxter,  7  B.  &  C. 

so  nearly  to  each  other,  that  the  673. 

most  acute  legal  metaphysics  can-  ^  Crowley^i  case,  2  Swanst  78. 

not  supply  a  satisfactory  criterion  Ooddard^t  case,  1  G.  &  J.  51.    Ex 

for  distinguishing  them."  parte  NotvUm,  6  T.  R.  U8,    Re9 

1  Taylor' t  case,  8  Ves.  328 ;  and  y.  Perrot,  4  Burr.  1 122. 

tee  ex  parte  Olwer,  1  Rose,  407.  *  2  Swanst.  1. 
S  Ves.  &  B.  244. 
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could  find  the  several  persons  named  by  you  in  your  balance- 
sheet  as  debtors  to  your  estate — ^and  being  directed  by  the 
commissioners  to  commimicate  to  your  assignees  how,  or 
where  such,  or  any  of  such,  persons  could  be  found;  and 
T.  C.  (the  assignee  of  your  estate)  having  called  upon  you, 
and  seen  you  in  the  Fleet  prison  for  that  purpose ; — have  you 
given  him  any  such  information?  and  if  not,  why  not?" 
Answer :  '*  I  nave  not,  and  can  ^ve  no  reason  why  r  The 
bankrupt  having  obtained  a  writ  of  habeas  corpus^  Lord 
Eldon  neld  the  commitment  bad  in  substance,  saying :  ^^  If 
the  bankrupt,  answering  to  the  direct  questions  of  the  com- 
missioners, had  said  he  could  not,  or  he  would  not,  tell,  they 
would  then  have  been  authorized  to  commit  him.  The  com- 
missioners, however,  have  done  this  :  '  We  do  not  ourselves 
examine  you;  but,  you  being  in  prison,  (a  circumstance, 
however,  perfectly  immaterial,)  we  send  the  assignees  to  you, 
and  now  ask  you,  why  you  have  not  submitted  to  their  ex- 
amination, and  answered  to  their  satisfaction  7  The  answer 
is  obvious:  'You  have  delegated  persons  incompetent  to 
exact  a  submission,  upon  wnich  you  can  commit/  The 
bankrupt  is  entitled  to  be  discharged."* 


Section  V. 

Of  Committing  the  Bankrupt,  and  Iwrein  of  tlie  Bemedies 
for  his  DUcliarge, 

The  commitment  of  the  bankrupt  by  the  commissioners, 
for  not  submitting  to  their  authority,  is  a  criminal  process ;  ^ 
and  when  such  committal  takes  place,  it  must  be  by  warrant 
under  their  hands  and  seals,*^  and  must  be  strictly  according 
to  form  of  law.  Therefore,  where  a  bankrupt,  having  been 
committed  bv  one  of  the  London  commissioners  to  the 
custody  of  tlie  messenger,  for  not  answering  satisfactorily, 
was  brought  up  before  tn^  commissioners,  and  committed  by 
them  to  Newgate;  it  was  held  that  the  commitment  was 
ill^al,  inasmuch  as  he  ought  to  have  been  brought  up  and 
examined  before  a  subdivision  court,  consisting  of  three 
commissioners,  who  must  be  all  present  at  such  examination, 
though  they  need  not  be  unanimous  in  the  sentence   of 

I  Ex  parte  Cassidy,  2  Rose,  217.  ^  Section  36,  and  see  ante»  page 
19VC8.324.  576. 

'  Re  Taylor,  3  East,  232. 

C  C  3 
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eommitment.^    And  by  section  39  of  the  6  Geo.  4,  c  16,  if 
the  bankrupt  be  committed  for  refusing  to  answer^  or  for  not 
fully  answering,    the  question  put  Dy  the  oommissioiien 
must  be  specified  in  the  warranty  in  order  that  the  court,  be- 
fore whom  the  bankrupt  may  be  subsequently  brought,  may 
judge  whether  it  was  a  lawful  question  or  not.    But  the 
warrant  need  not  state  that  the  questions  related  to  the  bank- 
rupfs  person,  trade^  £c.,  or  that  they  were  lawful  questions; 
as  it  is  sufficient  if,  upon  the  examinations,  they  appear  to  be 
80.^    But  though  the  present  statute,  like  the  former  one,' 
only  directs  the  question  to  be  specified,  yet  the  courts  have 
been  hitherto  very  strict  in  requiring  also  the  antivers  of  the 
bankrupt,  as  weD,  indeed,  as  the  whole  of  the  examination 
connected  with  the  cause  of  commitment,  to  be  stated  ve^ 
batim  in  the  warrant,  that. they  may  be  the  better  enabled 
to  determine  whether  the  bankrupt's  answers  are  satisfactory 
or  not."*    And  it  is  probable  that  the  courts  will  still  require 
such  answers,  as  are  applicable  to  the  immediate  cause  of 
commitment,  to  be  stated  in  the  warrant.    It  must  be  re- 
membered, however,  that  (before  the  new  act)  the  warrant 
was  the  only  source  from  whence  the  judge  could  extract 
information  whereupon  to  form  his  opinion  aoout  the  validity 
of  the  commitment ;  *  which  (as  Lord  Eldon  observed)  ren- 
dered it  the  more  necessary  to  set  out  the  whole  of  the 
examination.     But  now,  as  the  court  or  judge,  either  on  an 
application  for  a  Jiaheas  corpus,^  or  on  the  trial  of  an  action 
In  respect  of  the  commitment,^  (if  required  thereto  by  the 
party  committed,  or  by  the  defendant  m  the  suit,)  may  in- 
spect and  consider  the  whole  of  the  examination — a  power 
wliich  they  did  not  possess  before,^ — ^the  learned  framer  of 
the  new  act  thinks,  that  the  necessity  of  setting  forth  the 
whole  of  the  examination  may  be  in  niture  dispensed  with.* 
The  court  or  judge,  however,  is  only  authorized  to  look  at 
the  whole  of  the  examination,  "  if  required  by  the  party  com- 
mittedf*  and,  therefore,  it  would  seem,  that  if,  upon  appli- 
cation for  a  Juibeas  corpus,  the  party  committea  does  not 
require  the  court  or  judge  to  inspect  tlie  whole  of  the  examin- 

^  Ex  parte  Lampon,  3  D.  &  C.  2  Swanst.  80.     Tbmlin*s  case,  1  G. 

761.  &J.  373. 

2  Ex  parte  HarrUon,  1  B.  &  Ad.  *  Tomlin's  case,  1  G.  &  J.  873. 

410.  *  Section  39. 

>  5  Geo.  3,  c.  30,  s.  17.  '  Section  40. 

*  GoddardTs  case,  1  G.  &  J.  55.  *  Coombe^  case,  2  Rose,  399. 

Coomhef  case,  2  Rose.  398.  Broum't  '  Eden,  B.  L.  87. 
case,    ibid.  400.      Crowley's  case. 
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ation,  the  necessity  of  setting  it  forth  in  the  warrant  will 
exist  as  much  as  it  did  before  the  passing  of  the  act.  And 
the  author  is  confirmed  in  this  construction  of  the  clause  by  a 
recent  decision  of  Lord  Lyndhurst,  where  upon  a  motion  for 
the  discharge  of  a  bankrupt,  on  the  ground  of  the  warrant 
not  containing  the  whole  of  the  questions  and  answers,  he 
held  that  tihe  authority  so  ffiven  to  the  court  or  judge  was 
intended  for  the  benefit  of  tne  prisoner,  and  did  not  abrogate 
the  previous  part  of  the  clause,  which  required  the  commit- 
ment to  state  the  whole  of  the  question,^  and  that  such 
authority  was  never  meant  to  supply  defects  in  the  commit- 
ment, but  to  enable  the  prisoner  to  detect  them,  and  to  show 
to  the  court  that  the  warrant,  though  in  form  good,  was 
essentially  bad. 

In  committing  a  bankrupt  or  other  person  for  not  answer- 
ing satisfactorily,  it  is  doubtful  whether  the  commissioners 
should  be  influenced  by  extrinsic  evidence ;  but  if  they  are  so 
influenced,  the  evidence  should  be  fully  read  over  to  the 
bankrupt,  before  they  can  call  upon  him  for  an  answer  to 
the  questions  proposed  to  him  in  his  examination.*  There- 
fore, where  it  appeared  in  a  warrant  of  commitment,  that  the 
commissioners,  in  the  questions  put  to  the  bankrupt,  had 
stated  facts,  of  which  tney  were  mformed  by  the  deposition 
of  the  messenger — ^but  the  deposition  was  not  set  forth  in  the 
warrant,  nor  did  it  thereby  appear  to  have  been  read  over  to 
the  bankrupt  at  the  time  of  ms  examination,  the  effect  of  it 
being  only  stated  in  the  warrant; — Lord  Eldon  neld  that 
the  commitment  was  substantially  insufficient,  and  that  this 
was  not  merely  a  defect  in  form.^  So,  where  a  warrant 
referred  to  documents  in  a  former  examination,  without 
setting  them  forth,  so  as  to  enable  the  judge  to  decide  upon 
the  same  information  as  the  commissioners  possessed.^  And 
the  like,  where  the  warrant  refers  to,  without  settinff  forth^ 
previous  examinations.^  But  the  omission  to  do  so  does  not 
vitiate  a  commitment  upon  a  distinct  ground.* 

With  respect  to  the  previous  examination  of  a  third  person, 
it  has  been  decided,  that  although  that  examination  is  read 
over  to  the  bankrupt  or  the  witness,  still  it  is  not  evidence 
for  the  formation  of  the  judgment  of  the  commissioners,  but 
can  be  merely  used  as  a  brief,  to  enable  them  to  interrogate 
the  bankrupt  or  the  witness.^ 

^  Re  Lawrence,  2  G.  &  J.  209.  *  Prices  case.  2  G.  &  J.  211. 

3  Crowley's    caw,     Back,    264.  *  HooUm's  case,  2  G  ft  J.  215. 

2  Swantt.  1.  «  Atkmmn*i  case,  2  G.  &  J.  218. 

3  Ibid.  '  Re  Goodwin,  Mont.  304. 
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When  the  last  examination  of  a  bankrupt  was  repeatedly 
adjourned,  in  order  that  he  might  produce  a  written  account, 
or  balance-sheet;  which  he  had  frequently  referred  to,  as  the 
only  mode  of  explaining  his  trade  and  dealings,  and  tiie  last 
adjournment  was  made  upon  his  assurance,  that  he  would 
produce  such  account,  if  further  time  was  given, — ^the  com- 
missioners were  held  justified  in  committing;  him,  when  the 
account  was  not  procmced  on  the  day  to  which  tiie  last  ad- 
journment was  made,  nor  any  satisfactory  answer  giyen  by 
the  bankrupt,  explaininj^  why  it  was  not  produced.^ 

A  single  question  followed  by  a  direct  answer,  which 
question  is  repeated,  but  imvaried  in  terms,  and  not  followed 
up  by  any  other  examination  respecting  the  transaction, 
which  may  have  excited  the  suspicions  of  the  commission's, 
does  not  (as  we  have  already  seen)  afford  grounds  for  a  valid 
commitment ;  for  the  judge,  who  may  h^ve  afterwards  to 
decide  upon  such  commitment,  has  no  means  of  determining 
whether  the  answer  is  satisfactory,  or  imsatisfactory.^  A 
commitment,  therefore,  is  defective,  if  the  commissioners  do 
not  examine  with  sufficient  minuteness,*"^  and  point  out  what 
answers  are  imsatisfiEu;tory.^ 

Where  the  examination  of  the  bankrupt  is  adjourned  by 
the  commissioner  to  a  subdivision  court,  that  court  cannot 
commit  him,  after  merely  asking,  "  Do  you  abide  by  your 
former  answers  7"  but  must  re-examine  him  de  novo.^ 

Where  a  bankrupt,  after  bein^  committed  for  not  answer- 
ing satisfactorily,  is  again  exammed  by  the  commissioneis, 
and  remanded  in  consequence  of  his  answers  not  being  more 
satisfactory  than  at  first,  there  ought  to  be  a  supplemental 
warrant  of  conmiitment  or  detainer,  stating  what  nad  passed 
in  the  way  of  question  and  answer  at  such  second  examin- 
ation ;  and  where  this  was  omitted.  Lord  Eldon  thought  it  a 
substantial,  and  not  a  mere  formal,  defect.^  It  is,  however, 
no  objection  to  a  warrant,  which  recites  several  examinations, 
that  it  omits  to  mention  that  the  bankrupt,  who  had  been 
committed,  was  discharged  at  the  conclusion  of  one  of  the  ^ 
examinations. 

And  where  the  bankrupt,  upon  the  commissioners  prepar- 
ing to  administer  an  oath  to  tiim,  refuses  to  be  sworn,  or  to 

1  GoddardPt  case,  1  G.  ft  J.  45.  *  Ex  parte  BardweU,  1  M.  &  A. 

Davie  ▼.  Mi^ford,  4  B.  ft  A.  356.  193. 

3  WMer'tctM,  1  G.  &  J.  371.  ^  Coombef  case,    2   Rose,   396. 

i^orru'  case,  2  Jac.  &  W.  437.  Brown't  case,  ibid.  400. 

>  HooUm'i  case,  2  G.  &  J.  215.  ?  Brwnley'i  case,  2  Jac.  a  ^\ 

*  Ex  paite  Lee,2JA.k  A.  15.  453. 
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give  any  account  of  his  property,  the  commissioners  in  tliis 
case  need  not  in  their  warrant  oi  commitment  set  forth  an 
specific  question ;  for  this  amounts  to  a  refusal  to  answer 
possihle  questions  which  can  be  suggested.  ^  And  when  the 
oankrupt  refused  to  he  sworn,  on  the  ground  that  his  legal 
adviser  had  not  arrived,  and  the  warrant  stated  gener^j 
that  he  refused  to  he  sworn,  without  adding  the  reason 
assigned  by  him  for  his  refusal,  that  was  held  to  De  sufficient.^ 

As  the  statute  only  gives  the  commissioners  the  power  to 
commit  the  party  until  \ie  shall  submit  himself  to  be  sworn, 
or  AiU  answers  make,  to  their  satisfaction,  to  such  questions 
as  shall  be  put  to  him,  or  until  he  shall  sign  and  subscribe 
his  examination,  the  warrant  of  commitment  (which  is  in 
restraint  of  the  liberty  of  the  subject)  must  strictly  pursue 
the  words  of  the  statute  in  the  conclusion  of  it,  otherwise  the 
bankrupt  will  be  ordered  to  be  dischai^d.  A  commitment, 
therefore,  of  a  bankrupt  under  the  36th  section,  "  until  he 
sliall  conform  to  the  authority  of  the  commissioriersy"  would 
be  held  bad ;  for  though  the  word  corfomij  instead  of  the 
word  submit,  might  be  well  enough,  beins-  of  the  same  sense, 
— ^yet  the  commissioners  have  other  authorities  besides  that 
of  examining^  and  it  might  not  appear  but  that  it  required  a 
submission  to  them  in  other  respects.^  So,  also,  a  commit- 
ment, "till  he  shall  be  dischai^ed  by  due  course  of  law,"  ^  or 
*'  for  misbehavio\iTy^^  has  been  held  bad;  as  well  as  one  "  for 
prevarication,^'^  for  he  might  prevaricate,  and  yet  ffive  a 
full  answer  at  last.  And  a  commitment,  until  he  shall  sub- 
mit himself,  "  and  full  answer  make  to  all  such  questions  as 
may  be  put  to  him,"  seems  to  have  been  on  one  occasion  ^ 
thought  insufficient ;  though  in  a  recent  case  such  a  commit- 
ment was  held  ®  good, — the  court  saying,  that  the  questions 
must  be  intended  to  mean  lawful  questions.  The  proper 
conclusion,  however,  of  the  warrant  seems  to  be,  "until 
he  shall  submit  himself  to  us,  the  said  commissioners,  and 
full  answer  make  to  the  questions  so  put  to  him  by  us  as 
aforesaid."^ 

Where  a  witness  refused  to  read  certain  entries  in  a  ledger, 
to  which  he  had  referred  in  his  examination,  but  which  he 

»  Ex  parte  Page,  1  B.  &  A.  568.         «  SHller's  case.  2  Bl.  882.  1144. 

^  Nobe»  T.  Mmmiatn,  3  B.  &  B.         ^  Rex  v.  Nathan,  2  Str.  880 
233.     7  Moore,  39.  ^  MiUet's  case,  3  Wn8.428.  2  BI. 

3  Bracey*s   case.    I    Salk.    348.  881. 
Comb.    391.     Bracey    ▼.    Harris,         '  Nobes  v.  Mountain,  3  B.  &  B. 

5  Mod.  309.  233.    7  Moore.  39. 

*  HoUkigthetPt  case.    2  Lord  R.         ®  Miller't  case,   supra.     Rex  v. 

851 .    Rex  V.  Nathan,  2  Str.  880.  Perrot,  Burr.  1 122. 
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had  not  been  called  upon  to  produce,  and  he  was  committed 
*^Jbr  refimna  to  answer  a  quettionf^ — held,  that  the  ^war- 
rant was  bad  in  substance  and  form,  the  request  to  read  not 
being  a  question.^ 

But  tne  conclusion  of  a  warrant  ought  to  be  so  limited  as 
to  have  direct  reference  to  the  offence  imputed  in  the  pre- 
ceding part.  Therefore,  where  a  commitment,  after  zecitLDg 
that  me  commissioners  had  examined  the  bankrupt  touching 
his  trade,  &c.,  and  caused  the  examination  to  be  read  over  to 
him,  to  which  examination  he  refused  to  sign  his  name,  Tnot 
having  a  reasonable  objection  to  the  wording  thereot  or 
otherwise,)  required  the  gaoler  to  ^ietain  him  in  custody 
^'  until  such  time  as  he  should  submit  himself,  and  Jim 
answer  makSf  to  the  satisfaction  of  tJie  commissumers^  to  aU 
such  questions  as  sJundd  he  put  to  hiniy  and  sign  and  sub- 
scribe such  examination  as  aforesaid,"  was  holden  to  be  bad. 
For  the  commitment  assumes  that  the  bankrupt  has  not 
submitted  to  undergo  any  examination ;  whereas  it  ought  to 
have  recited  the  facts  truly, — ^viz.,  that  he  had  answered 
fully,  but  that  he  had  refused  to  si^  the  examination,  and 
to  have  concluded  merely  that  he  snould  be  committed  tiU 
he  signed  it;  for,  according  to  the  above  conclusion,  the 
^ler  would  be  bound  to  detain  the  bankrupt  until  those 
tnings  were  done,  which  by  the  warrant  it  appeared  the 
bankrupt  had  done,  and  so  operate  to  detain  the  bankrupt 
for  a  longer  period  than  the  commissioners  were  authorised 
to  commit  him  for.^  But  a  commitment  until  such  time  as 
he  shall  submit  himself  to  us,  and  shall  sign  or  subscribe 
his  examination,  is  not  informal ;  for  the  siumiission  of  the 
bankrupt  may  be  applicable  either  to  making  full  answer,  or 
to  signing  his  examination.  In  Ex  parte  Leake j  it  extended 
to  both,  which  rendered  the  commitment  void ;  but  in  the 
present  case,  it  was  properly  confined  to  the  refusal  to  sign 
or  subscribe.^ 

When  the  commissioners  commit  the  bankrupt  for  not 
attending  his  assignees  (when  required)  to  assist  them  in 
making  out  the  accounts  of  Ids  estate,  (as  they  are  em- 
powered to  do  under  the  6  Geo.  4,  c.  16,  s.  116,) 
the  warrant  must  also  pursue  the  words  of  die  section 
giving  them  such  power.  In  this  case,  they  are  authorized 
to  commit,  ^' until  the  bankrupt  shall  conform  to  thdr 
satisfaction." 


1  Ex  parte  Itaac,  I  Mont.  &  M.  ^  Ex  parte  Leake,  9  B.  ft  C.  234. 
23.  I$aac  ▼.  Impey,  10  6.  &  C.  ^  Re  Davidton,  Mont.  &M.  443. 
442. 
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Where  one  of  the  reasons  appearing  upon  the  face  of  the 
commitment  was  illegal^  although  there  was  another  set 
forth  upon  it  which  was  good^  yet,  as  the  person  was  com- 
mitted until  he  should  sm)mit  also  in  the  matter  in  which 
the  commissioners  had  no  authority^  the  commitment  was 
held  illegal  in  toto}  But  this  decision  may  be  considered  as 
doubtful ;  for  it  has  been  said,  that  where  one  cause  of  the 
commitment  was  manifestly  illegal,  tluit,  perhaps,  might  be 
rejected  as  superfluous,  and  the  commitment  be  referred  to 
that  cause,  wluch,  if  true,  was  a  le^  one.* 

It  is  no  objection  to  the  commitment,  that  it  is  made  in 
the  absence  of  the  bankrupt ;  or  that  it  is  made  some  days 
after  the  examination  took  place,  notwitlistanding  it  bears 
date  on  the  day  of  the  examination.^  But  where  a  warrant 
of  commitment  was  dated  by  mistake  2nd  Mai'ch,  instead  of 
2nd  February;  when  the  insufficient  answers  were  given, — 
this  was  held  a  defect  in  substance,  which  the  court  could 
not  amend.'* 

Though  a  commitment  of  a  bankrupt  is  illegal,  (for  not 
answering  a  particular  question,  the  answer  to  which  would 
directly  criminate  himself^)  yet,  if  his  answer  would  only 
tend  to  show  that  he  has  committed  a  criminal  act,  it  seems 
that  a  committal  would  then  be  good  for  not  answering  the 
question.*  And  if  a  bankrupt  absolutely  refuse  to  account 
tar  part  of  his  effects,  on  the  groimd  that  his  answer  to  the 
inqiiiries  of  the  commissioners  would  criminate  himself,  he 
may  nevertheless  be  legally  committed  for  such  refusal,*  on 
the  ground  that  his  answer  is  unsatisfactory  within  the 
laxiguage  of  the  act. 

But  the  commissionera  cannot  dispense  with  the  g-eneral 
rule  of  law,  that  no  person  can  be  compelled  to  criminate 
himself;  and  althougJi  part  of  the  question  proposed  may  be 
free  from  this  objection,  yet  if  it  is  blended  with  part,  which, 
if  taken  separately,  the  bankrupt  cannot  be  compelled  to 
answer,  the  bankrupt  may  demur  to  answer  the  question. 
Therefore,  where  a  oankrupt  was  asked  whether  the  state- 
ments contained  in  a  written  paper,  produced  and  shown  to 
him,  were  true  statements,  and  ne  demurred  to  the  question, 
on  the  ground  that  his  answer  might  expose  him  to  a  crimi- 
nal prosecution ;  it  was  held  that  he  was  entitled  to  demur 


I  Ex  parte  James,  1  P.  Wins.  610.  *  Ex  parte  M'Gee,  6  Madd.  206. 

«  MUier  ▼.  Seare,  2  Bl.  1141.  *  Ex  parte  Cassens,  Buck.  631. 

3  Batty  V.  Gretley,  8  East,  327.  •  Ex  parte  Oliver,  1  Rose,  407. 
SalVscAW,  13  Ves.  361. 
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to  a  question  in  so  general  a  form,  and  was  discharged  b^m 
a  commitment  for  not  answering  this  question.^ 

In  a  recent  case,  where  the  bankrupt  (who  had  been  com- 
mitted for  not  answering  satisfactorily)  applied  for  a  man- 
damus  to  examine  him,  professing  his  reaoiness  to  make  the 
disclosures  required,  the  court  of  King's  Bench  granted  the 
writ,  but  directed  l^at  it  should  not  issue  without  an  order 
from  a  jude^e,  after  the  bankrupt  had  suggested  the  grounds 
upon  which  he  desired  to  be  further  examined,  and  the  re- 
fusal of  the  commissioners  to  examine  him.^  But  in  a  later 
case,  where  a  party  committed  by  the  commissioners  for  not 
answering  to  tneir  satisfaction,  applied  for  a  mandamus  to  be 
brought  before  them  again  to  oe  fm'ther  examined ; — ^the 
court  said,  that  as  the  party  was  committed  for  his  own  mis- 
conduct, they  would  not  grant  a  mandamuSy  which  would 
throw  upon  the  estate  of  the  bankrupt  the  costs  of  his  being 
brought  again  before  the  commissioners,  but  that  he  might, 
if  he  thought  fit,  apply  for  a  habeas  carpus,^ 

The  same  party  afterwards  applied  oy  petition  to  the  lord 
chancellor,  when  an  order  was  made  that  lie  should  be  again 
brought  before  the  commissioners,  on  tendering  to  the  solicitor 
under  the  commission  the  costs  of  the  meeting,  and  of  being 
brought  up.^ 

The  proper  remedy  for  the  bankrupt  to  pursue,  when  he  is 
illegally  committed  by  the  commissioners,  is  either  to  present 
a  petition  to  the  court  of  review,*  or  to  apply  to  the  lord 
chancellor,  or  one  of  the  judges  of  the  courts  at  Westminster, 
for  a  liabeas  corpus.^  This  writ  may  be  moved  for  by  him, 
as  well  as  by  any  other  party  who  is  committed  by  the  com- 
missioners, and  who  thinks  himself  improperly  cfealt  with; 
and  it  is  returnable  either  before  the  lord  ciiancellor,  or  any 
of  the  superior  courts  at  Westminster  in  term  time,  or  be- 
fore any  of  the  twelve  judges  ^  in  vacation.  But  the  writ 
will  be  refused,  if  it  appears  that  the  bankrupt's  answers 
were  unsatisfactory.®  It  was  formerly  supposed,  that  the 
lord  chancellor  could  not  issue  the  writ  at  common  law  in 
vacation ; »  but  Lord  Eldon  decided  that  the  chancellor,  as 

*  Expartei:tr6y,Mont.&M.212.  •  Tfly/or**  case,  8  Ves.  326.    Ex 

'  Bromley' 9  case,  3  Dow.  &  R.  parte  Tomkinson,  10  Ves.  106.    Ex 

310.  parte  Hyamt,  IS  Ves.  237. 

»  Ex  parte   Baxter,  8  B.  &  C.  '  See  43  Geo.  3,  c.  140. 

344.  8  Y.X  parte  Knight,  2  Mees.  &  W. 

^  Ex  parte  Baxter,  I  Mont.  &  M.  106. 

16.  »  JenW  case,    7   Harg.  St.  Tr. 

«  Ex  parte  Jones,  1  M.  &  A.  704.  467. 
4  D.  &  C.  536. 
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well  as  the  judges,  had  authority  to  do  so.^  And,  whenever 
the  writ  is  returnable  before  the  lord  chancellor,  he  exercises 
jurisdiction,  not  as  sitting  in  bankruptcy,  but  as  a  law  officer 
having  a  right  to  issue  the  writ.  The  vice-chancellor  seems, 
in  one  case,  to  have  discharged  on  habeas  corpus.^  Care 
should  be  taken  that  a  correct  return  is  made  to  the  habeas 
Corpus;  for  on  the  application  of  the  bankrupt's  discharge, 
the  lord  chancellor  will  not  go  out  of  the  return.^ 

Notice  of  the  application  for  the  writ  of  habeas  carpus 
should,  in  general,  oe  given  hj  the  bankrupt  to  the  assignees ; 
though  there  may  be  some  cases,  where  the  right  to  be  dis- 
charged is  so  clear,  that  it  may  be  done  at  once.  Where 
notice,  however,  is  necessary,  a  notice  given  on  Saturday 
afternoon  for  Monday  has  been  held  insufficient.^ 

The  commissioners  may,  after  the  issuing  of  the  writ  of 
habeas  corpus,  and  before  the  return  to  it,  make  f  if  necessary) 
a  fresh  warrant,  stating  more  fully  the  cause  tor  detaining 
the  bankrupt  in  custody ;  and  such  warrant  may,  by  words 
of  reference,  incorporate  the  formal  parts  of  the  first  war- 
rant.* 

When  the  habeas  corpus  is  returned,  the  court  has  to  exer- 
cise its  discretion,  in  deciding  whether  the  answer  of  the 
bankrupt  is  satisfactory,  or  not;  and  if  it  believes  the  state- 
ment wnich  the  commissioners  have  disbelieved,  it  will,  of 
course,  order  him  to  bo  discharged.^  But  the  court  has  no 
authority  to  receive  affidavits  in  explanation  of  the  party's 
conduct  and  answers  before  the  commissioners, — ^but  only  to 
inquire  into  the  validitv  of  the  cause  of  the  commitment,  as 
stated  on  the  face  of  tide  return.'  llie  court  will,  therefore, 
not  discharge  a  bankrupt,  merely  upon  his  producing  affi- 
davits that  Be  Juul  made  a  discovery  of  his  estate  and  effects, 
when  he  was  committed  for  not  answering  and  making 
such  discovery ;  for  if  the  statement  in  the  commitment  be 
untrue,  he  may  bring  an  action  of  false  imprisonment.®  Nor 
is  the  bankrupt  to  be  discharged,  because  the  return  to  the 
writ  sets  forth  the  warrant  of  commitment  imperfectly.  In 
such  a  case  the  lord  chancellor,  before  he  enters  upon  the 
question  of  the  validity  of  the  committal,  will  ascertain 
whether  the  warrant  is  truly  set  forth  in  the  return ;  and  if 


1  Crotcley'i  case.  Back,  264.  '  Ex  parte  Oliver,  I  Rose,  407. 

>  Ex  parte  yPOee,  6  Madd.  206.  '  £x  parte  James,  I  Chit.  Rep. 

*  Crowleif't  case,  2  Swanat.  75.  1 10. 

*  Bromley*t  case,  2  Jac.  &  W.         «  Orestoiy'i  caae,  5  Mod.  36Sr 
453.  and  see  Miller  y.  Scare,  2  Bl.  1 141. 

'  Ex  parte  Page,  1  B.  &  A.  568. 
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it  is  not  truly  set  forth^  he  will  order  the   return  to  be 
rescinded.^ 

Where  the  bankrupt  was  detained  as  a  prisoner  in  the  Fleet 
in  several  actions  and  was  committed  by  the  oommissioDer, 
by  a  warrant  adcu'essed  to  the  keeper  of  Newgate,  which  was 
delivered  to  the  warden  of  the  Fleet;  it  was  held  that  the 
bankrupt  was  not  in  the  custody  of  the  warden  und^  the 
warrant;  and  that  the  court,  therefore,  could  not,  on  habeas 
corputj  inquire  into  its  validity.^ 

On  an  application  for  the  bankrupt's  discharge,  an  affidavit 
may  be  reaa,  stating  circumstances  which  are  not  set  forth  in 
the  warrant  of  the  commissioners.'  Where  the  bankrupt  is 
discharged  on  liobeas  corpus  for  an  irregular  commitment  by 
a  subdivision  court,  after  a  commitment  by  a  conmussioner 
to  the  messenger,  he  is  not  to  be  remandecf  to  the  custody  of 
the  messenger,  although  the  commitment  by  the  commisaioner 
was  regular  in  the  first  instance.'* 

If,  upon  the  return  of  the  habeas  corpus^  any  insufficiency 
appears  merely  in  Reform  of  the  warrant,  by  its  omitting  to 
specify  any  question  put  by  the  commissioners, — the  court  or 
judge,  before  whom  tiie  party  shall  be  brought,  may  (and  is 
indeed  required  by  the  statute^)  to  recommit  him,  unless  he 
can  show  that  he  has  Ailly  answered  all  lawful  questions  put 
to  him  by  the  commissioners ;  or  ^if  he  was  committed  for 
refusing  to  be  sworn,  or  for  not  signmg  his  exanunation,)  un- 
less it  snail  appear  to  the  court,  or  jud^e,  that  he  had  a  suffi- 
cient reason  ror  the  same.  And,  as  has  been  already  observed,^ 
in  case  the  whole  of  the  examination  shall  not  have  been 
stated  in  the  warrant  of  commitment,  the  court  or  judge  is 
directed  (if  required  thereto  by  the  party  committed)  to  inspect 
and  consider  the  whole  of  the  examination,^  whereof  any  such 

^  Re  Power,  2  Russ.  5S3.  regard  to  the  mode  by  which  the 

'  Ex  parte  Garcia,  3  Bing.  N.  C.  judge  could  look  into  the  proceed- 

1299.  3  Scott,  662.  Ex  parte  Knight,  ings,  as  there  was  some  doubt,  with 

2  Meea.  &  W.  106.  respect  to  his  power  to  coinpd  the 

'  Ex  parte  Lampon,  3  D.  &  C.  production  of  them.    But  now,  m 

751.  the   statute    expretHy   dUrecU  the 

*  Ex  parte  Bardweii,  1  M.  &  A.  judge,  if  required  thereto  by  the 

214.  party    committed,  to  inspect  the 

^  Section  39 ;  and  see  ex  parte  whole  of  the  examination,  for  the 

Page,  1  B.  ft  A.  568.  purpose  of  considering  whether  he 

°  Ante,  586.  has  answered  satisfactorily  or  not, 

^  Lord  Eldon  in  his  judgment  in  it  is  submitted  that,  m  a  necenary 

Cocmbet  case,  2  Rose,  39Ut  inti-  consequence  of  this  provision,  the 

mated,  that  there  would  be  some  judge  must  now  be  clothed  with  the 

diiBculty,  when  the  application  for  power  of  ordering  the  producHion  of 

a  discbarge  upon  a  kabeoM  oorpm  that  which  he  is  directed   by  the 

is  made  to  a  judge  at  chambers,  in  legislature  to  imtped. 


Sect.  5.]  OfUie  bankrupt  696 

question  was  a  part ;  and  if  it  shall  then  appear  that  the 
answer  of  the  party  committed  is  satisfactory,  the  court  or 
judge  may,  in  that  case,  order  him  to  be  discharged. 

What  are  considered  matters  oiform,  and  what  oisubstancej 
in  the  construction  of  the  warrant  of  commitment,  may  be 
collected  firom  some  of  the  preceding  cases.  In  one  of  these, 
where  the  bankrupt  refused  to  be  sworn,  and  the  warrant 
committed  him  till  he  should  full  answer  make  to  the  aues* 
tions  "  put  to  him  as  aforesaid,  ^ — ^no  questions  having  oeen 
previously  set  out, — ^this  inaccuracy  was  held  to  be  mere 
matter  ot  form,  which  would  justify  tne  court  in  recommitting 
the  bankrupt.^  So,  where  the  warrant  set  out  several  ques- 
tions, to  some  of  which,  taken  singly,  the  answers  were  satis- 
factory,— it  was  considered  no  valid  objection,  that  the  warrant 
committed  the  party  till  he  should  fioll  answer  make  '^  to  the 
questions  so  put  to  him  as  aforesaid^^  These  are  two  in- 
stances of  insufficiency  merefy  in  the  form  of  the  warrant. 
The  above-noticed  case  of  ex  parte  Cassidy^  (where  it  appeared 
on  the  face  of  the  warrant,  that  the  commissioners  iiad  im- 
properly delegated  their  authority  to  other  persons  to  examine 
the  bankrupt)  will  explain  what  is  considered  a  defect  in 
substance. 

If  a  bankrupt  or  witness,  committed  by  a  subdivision  court 
for  refusing  to  answer,  obtain  a  liabeas  "corpus  to  be  brought 
again  before  the  court,  and  give  notice  tnat  he  is  ready  to 
ans^'er,  he  is  not  entitled  to  a  meeting  for  that  purpose,  with- 
out paying  the  costs  of  the  sitting,  aluiough  he  make  affidavit 
of  his  inability  to  pay.^ 

The  commissioners,  having  a  discretioitary  power  to  com- 
mit the  bankrupt,  if  his  answers  are  not  satisfactoiy  to  them- 
selves, are  not  liable  to  an  action  for  so  committing  him, 
notwithstanding  he  is  in  fact  discharged  afterwards  hj  habeas 
carpus,  on  the  ground  of  the  court  thinking  the  answers  to  be 
satisfactory ;  *  though  the  contrary  of  this  decision  was  for- 
merly held.^  Neither  will  any  action  lie  against  them  for  a 
commitment,  wliich  is  bad  only  for  a  formal  defect  in  the 
warrant.' 

When  a  bankrupt  is  committed  for  not  answering,  and  is 
•afterwards  desirous  to  complete  liis  examination,  and  be  dis- 
charged, he  must  send  word  to  the  commissioners  that  he  is 


*  Ex  parte  Page,  1  B.  ft  A.  569.  •  DosweU  ▼.  Impey,  1  B.  ft  C. 

*  Ex  parte  Vtigei,  2  B.  ft  A.  219.  163 ;  and  see  ante,  page  161. 

3  Ante,  page  585.  •  MUler  v.  Seare,  2  Bl.  1141. 

*  Re  Siockunn,  5  Ad.  ft  E.  266.  '  BraeeyU  case,  Comb.  391. 
6  Nev.  ft  M.  813. 
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willing  to  submit  and  answer  the  questions,  and  the  commis- 
sioners will  then  appoint  a  meeting  at  the  expense  of  the 
estate;  for  the  banknipt  has  no  estate^  or,  at  least,  is  supposed 
to  have  none.^  Ana  where,  in  such  a  case,  the  bankrupt 
applied  to  be  brought  before  the  commissioners,  but  the 
assignees  refused,  unless  he  would  pay  the  expenses  of  the 
meeting, — the  loi^d  chancellor  directed,  that  if  there  were  no 
effects,  the  commissioners  should  meet  gratu,  receiving  their 
fees  out  of  future  effects,  if  there  should  be  any ;  and  added, 
that  if  the  bankrupt  should  be  again  committed  for  not 
answering  fully,  he  would  find  it  very  difficult  to  obtain 
another  order  to  bring  him  up.^ 

If  any  gaoler,  to  whose  custody  the  bankrupt  or  anv  other 
person  shall  be  committed  by  the  commissioners,  shall  suffer 
either  the  one  or  the  other  to  escape,*'*  he  is  liable  to  a  pensdty 
of  500/. 


Section  VL 
Of  the  Bankrupts  Rights  and  Privileges. 

Sect.  1.  Of  his  Privilege  from  Arrest. 

2.  Of  his  Maintenance  during  his  Examination. 

3.  Of  his  Allowance  under  the  Commission. 

4.  Of  his  Right  to  the  Surplus. 

5.  As  to  his  Right  to  acquire  Property  before  obtain- 

ing his  Certificate. 

(And  see  further    "  Supersedeas,^    "  Certificate^^* 
"  Actions  by  an  uncei'tificated  Bankrupt.^) 

1.  Of  the  Privilege  of  the  Bankrupt  from  Arrest. 

By  the  5  &  6  Vict.  c.  122,  s.  23,  the  bankrupt  is  declared 
to  be  free  from  arrest  or  imprisonment  by  any  creditor  in 
coming  to  surrender,  and  after  such  surrender,  during  the 
time  Dmited  for  such  surrendering  for  the  period  of  sixty 
days  from  the  pubhcation  of  the  advertisement  in  the  GazeUCy 
and  also  for  such  further  time  as  shall  be  allowed  him  for 
finishing  his  examination,  and  for  such  time  after  fimshing- 

1  Uex  ▼.  Jackwn,  1  T.  R,  654.         *  Ex  parte  Cohen,  18  Ves.  294. 
Ex  parte  Graham,  2  Bro.  48.  '  Section  38. 
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his  examination  until  his  certificate  be  allowed  and  confirmed^ 
as  the  court  authorized  to  act  in  the  prosecution  of  the  fiat 
shall  from  time  to  time,  by  indorsement  upon  the  summons, 
think  fit  to  appoint,  provided  he  was  not  in  custody  at  the 
time  of  such  surrender.  If  the  court  should  adjourn  his  last 
examination  sine  die,  he  is  in  such  case  free  m»m  arrest  for 
such  time,  not  exceeding  three  months,  as  such  court  shall 
from  time  to  time  by  indorsement  upon  the  summons  appoint. 
And  if  he  should  oe  arrested  for  debt,  or  on  any  escape- 
warrant,^  in  coming  to  surrender,  or  shfdl  after  his  surrender 
be  so  arrested  witlmi  either  of  the  before-mentioned  periods, 
he  is  entitled  (on  producing  the  summons  under  the  hands  of 
the  commissioners  to  the  officer  who  shall  arrest  him,  and 
giving  him  a  copy  thereof)  to  be  immediateh^  discharged.  If 
the  officer  shall  afterwards  detain  him,  he  is  uable  to  a  penalty 
of  6/.  for  every  day  of  such  detention,  to  be  recovered  by  the 
bankrupt  for  his  own  use,  by  action  of  debt  in  his*  own 
name,  in  any  court  of  record  at  Westminster,  with  full  costs 
of  suit. 

And  though  a  bankrupt  may  have  been  apprehended  by 
the  warrant  of  the  commissioners,  for  any  refusal  to  submit 
to  their  authority,  or  any  nonconformity  to  the  provisions  of 
the  act  of  parfiament, — yet,  if  he  shall  (within  the  time 
allowed  him  to  surrender)  afterwards  submit  to  be  examined, 
and  in  all  things  conform,  he  will  be  entitled  to  the  same 
benefit  imder  the  act  as  if  he  had  voluntarily  surrendered.^ 
It  is  .also  immaterial  whether  the  bankrupt  surrender  at  a 
private  or  a  public  meeting  of  the  commissioners ;  for  he  is 
m  either  case,  after  his  surrender,  equally  entitled  to  his 
privilege  from  arrest.^ 

If  the  bankrupt  be  in  prison  at  the  time  of  his  surrender, 
he  is,  of  course,  not  protected  from  subsequent  detainers ;  for 
the  above  section  only  gives  him  the  privilege  of  freedom  from 
arrest  or  impiisonment, — ^provided  he  is  not  in  custody  at  the 
time  of  his  surrender.^ 

A  bankrupt  cannot  apply  to  be  discharged  under  the  lords' 
act  before  he  passes  his  final  examination, — ^and  then  he 
must  insert  in  his  schedule  an  assignment  to  the  plaintiff 
of  all  his  estate,  &c.,  subject  to  the  commission,  and  the 
pajTnent  or  satisfaction  of  ms  debts  under  it.'** 

This  privilege  of  freedom  from  arrest  is  intended  to  enable 

'  That  is,  an  escape-warrant  at  ^  Ex  parte  Wood,  1  Rose,  46. 

^he  suit  of  a  creditor,    14  Ves.  41.  '•Ex  parte  GoUiie>,  2  Rose,  343. 

1  B.  &  A.  311.  *  Nunney  v.  Hall,  8  Moore,  423. 

'  Section  115. 
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the  bankrupt  to  surrender  himself  to  the  commissioners^  ^ 
well  as  to  encourage  him  the  more  speedily  to  do  so, — and  is 
not  a  general  and  independent  priyilege,  during  the  whole 
time  aUowed  by  the  act  of  parhament  for  the  surrender. 
Therefore,  until  actual  surrender,  the  privilege  is  confined  to 
the  act  of  his  going  with  that  object.  Thus,  if  a  bankrupt  be 
abroad,  and  returns  with  an  intention  to  surrender,  and  is 
arrested  on  his  landing,  or  within  a  day  or  two  after  his 
arrival,  before  he  can  conveniently  make  Ms  surrender, — ^he 
will  be  entitled  to  the  privilege,  if  it  appears  that  he  was 
actually  going  to  surrender.^  80,  where  a  bankrupt  was  ar- 
rested m  London,  and  it  appeared  that  he  was  bondjide  on 
his  way  from  Bath  to  Liverpool,  for  the  purpose  of  examina- 
tion before  the  commissioners, — ^he  was  discnarged  by  Lord 
Eldon,  upon  motion.^  But,  where  a  bankrupt  came  horn 
Holland  to  England  within  the  forty-two  days,  with  an  intent 
to  surrender  himself  upon  the  forty-second  day — ^but,  finding 
that  his  time  for  surrender  was  enlarged  to  a  further  day,  he 
then  laid  aside  liis  design  of  surrendering  himself  upcm  the 
forty-second  day,  and  did  noty  in  truths  mean  to  surrender 
untU  the  enlarged  day^ — and  in  the  intermediate  time  was 
arrested  by  one  of  his  creditors, — ^it  was  held,  under  these 
circumstances,  that  he  was  not  entitled  to  this  privilege.^ 
Where  a  bankrupt,  however,  before  he  received  a  summons 
from  the  commissioners,  delivered  his  keys  and  effects  to  the 
messenger,  and  promised  to  submit  to  the  directions  of  the 
law — and,  only  an  hour  after  he  had  been  served  with  the 
commissioners'  summons  to  surrender,  was  arrested ; — upon 
petition  to  the  lord  chancellor  to  be  discharged,  it  was  con- 
sidered in  this  case,  that  what  the  bankrupt  had  already  done 
was  all  that  he  could  then  do,  and  was,  so  £Eur,  a  compliance 
with  the  requisitions  of  the  bankrupt  law ; — ^he  was,  therefi>re, 
ordered  to  be  discharged,  upon  his  consenting  not  to  sue  the 
officer  who  arrested  mm.^ 

When  the  bankrupt  has  surrendered,  his  privilege  continues 
from  that  time  until  and  during  the  whole  of  the  forty-second 
day ;  '^— or,  if  the  time  for  his  surrender  has  been  enlarged  by 
the  lord  chancellor,  and  he  then  duly  surrenders,  and  the 
commissioners  enlarge  the  time  for  his  examination^  his 
privilege  will  contmue  during  the  whole  of  such  enlarged 
time  (not  exceeding  three  calendar  months)  as  the  commis- 

^  Kenyan  v.  Solomon^   1  Cowp,  *  Ex  parte   De    Fries,    Dsvies, 

156.  163. 

'  OgU^s  case,  1 1  Yes.  556.  *  Ex  parte  ^onleify,  7  Ves.  317* 

*  Kenfon  ▼.  Solomon,  1    Cowp.  Ex  parte  Davies,  Budk,  80. 
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sioners  shall  by  indorsement  upon  the  summons  appoint* 
And  the  same,  ii*  the  commissioners  enlar^  the  time  tor  his 
examination  (after  he  has  surrendered)  vrithin  the  forty-two 
dajTS.^  And  though  the  commissioners  omit  to  insert  in  their 
certificate  of  the  surrender  the  actual  day  until  whicli  the 
examination  is  adjourned^  the  bankrupt  is  still  entitled  to  his 
privilege ;  for  his  protection  is  granted  by  the  statute,  inde- 
pendently of  the  commissioners  certificate.*  But  commis^ 
sioners  cannot  give  the  bankrupt  a  protection  for  an  unlimited 
period  of  time  beyond  three  calendar  months,  in  order  to 
enable  him  to  make  a  full  disclosure  of  his  estate  and  effects.^ 
The  omission  by  the  commissioners  to  indorse  the  adjournment 
of  the  bankrupt's  last  examination  on  his  summons,  will  not 
deprive  him  of  his  privilege.^  And  where  a  bankrupt's  last 
examination  has  been  acyoumed  sine  diey — ^if  at  a  meeting 
under  the  commission  for  a  distinct  purpose,  and  without  a 
summons,  he  voluntarily  attends  in  order  to  be  examined,  and 
is  there  arrested, — ^he  is  entitled  to  be  discharged  on  general 
common  law  principles :  viz.  as  a  witness,  or  party,  attending 
the  commissioners.^  But  where  the  last  examination  is  ad- 
journed sine  die,  on  the  ground  that  the  commissioners  consider 
all  further  examination  useless, — and  during  the  adjournment, 
and  before  any  further  meetinp^  is  had,  me  bankrupt  is  ar» 
rested, — ^he  will  not  in  this  case  be  entitled  to  be  discharge  j^ 
unless,  indeed,  the  commissioners  have  ^pursuant  to  the  118th 
section)  indorsed  a  protection  on  the  oankrupt's  summons; 
and  tins  protection  will  not  extend  beyond  three  calendar 
months.  Therefore,  when  the  commissioners  committed  a 
bankrupt  without  a  protection,  after  the  forty-two  days,  and 
upon  his  afterwards  applying  to  be  brought  up  to'^be  re- 
examined by  the  commissioners,  they  fixed  a  particular  day 
for  that  purpose,  and  a  detainer  was  lodged  against  him 
between  tlie  time  of  applying  to  be  re-examined  and  his 
examination,  such  detainer  was  held  to  be  l^al,  though  made 
by  one  of  his  assignees.® 

*  Section  1 18 ;  and  see  Simpton'M        *  Priced »  caie,  3  V.  &  B.  23. 
case.  Buck,  424.    2  WUs.  127.   Ex         '  Ex  parte  Rm,  1  Rose,  260. 
parte  Hawkint,  4  Ves.  691.  ^  Ex  parte  fVoods,  1  G.  &  J.  75. 

'  Simpton'i  case,  supra.  Davit  v.  ^  Ei  parte  Wright,  2  G.  &  J.  202. 

TroUer,  8  T.  R.  476.     Dorbf  v.  Thetwoseotions,  117  &  118,  ofthe 

Baughan,  5  T.  R.  20i^ ;  and  aee  re  new  act  taken  together  amount  to 

Dalton,  1  Ball  &  B.  130.  this-^bat  if  the  commiaaioners  ad- 

^  Ex  parte  Leigh,  1  G.  &  J.  264.  joum  to  a  day  certain,  he  is  pro* 

Priet^t  case,  3  Y.  ft  B.  23.  tected  by  the  stotute  i  it  sine  die, 

*  Section  1 18,  ante,  515 ;  and  see  then  only  if  the  commiaaionera  give 
CUttighton  V.  Leigh,  I  B.  ft  C.  652.  him  a  protection.— Per  Lord  Eidon, 
Ex  parte  fVoodt,  1  Q.  ft  J.  75.  ibid.  206. 
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Where  the  time  for  the  bankrupt's  surrender  had  expired, 
and  he  had  obtained  an  order  of  the  lord  chancellor  for  the 
commissioners  to  Ije  at  liberty  to  meet  and  take  his  surrender, 
and  he  was  afterwards  taken  in  execution; — Lord  Eldon, 
upon  his  application  to  be  discharged,  said  it  was  a  new  case, 
and  doubted  his  own  authority  to  make  the  order,  as  the 
bankrupt  was  not  strictly  coming  to  surrender  according  to 
Jaw ;  and  he  added,  that  if  he  made  any  order  for  the  bank- 
rupt's discharge,  it  must  be  u|x)n  the  plaintiif  in  the  action, 
and  not  u])on  the  gaoler.^ 

After  the  bankruj)t  has  passed  his  final  examination,  if  he 
is  summoned  by  tiie  commissioners  to  attend  them  upon 
decliirine  a  dividend,  or  for  any  other  purpose,  he  is  equally 
protected  with  all  other  i)ersons  who  may  be  examined  before 
them,  eundo,  redeundo,  et  morando;  for  the  bankrupt,  or  person 
so  summoned,  is  to  be  considered  in  the  character  of  a  witneiu, 
or  party  attending  a  legal  tribmial,  sitting  in  the  nature  of  a 
court  in  the  administration  of  justice.^  But  if  the  bankrupt, 
or  any  other  party,  comes  voluntarily  before  the  conunissioners, 
without  a  summons,  and  ^vithout  any  necessity  for  his  so  doing, 
he  will  then  not  be  i)rivileged^  emulo  et  redeundo. 

A  bankrupt  is  entitlexl  to  the  privilege  of  a  party  attending 
his  own  caufse,  in  freedom  irom  arrest,  on  nis  return  from 
attending  his  petition  for  leave  to  surrender,  after  the  time 
originally  ap|)ointed  for  his  surrender  has  expired, — provided 
he  deviates  no  ftirther,  than  to  call  on  his  solicitor  to  arrange 
the  proper  steps  for  giving  eifect  to  the  order.'* 

And  whether  the  debt,  upon  which  a  bankrupt  is  arrested, 
is,  or  is  not,  proveable  under  the  commission,  ne  is  equally 
entitled,  in  tul  the  cases  Ijefore  mentioned,  to  the  privilege 
from  arrest.''  The  privilege  also  extends  to  an  arrest  on  a 
capias  utlagatum/*  or  to  an  attachment  for  not  paying  money 
under  an  award,  which  has  been  made  a^  nue  of  court,  or 
for  not  lodging  money  in  court,  pursuant  to  a  decree  or  oider 
of  the  court  of  Chancery.®  For,  though  the  foriii  of  the  pro- 
oess  be  criminal,  yet  if  it  issue  to  compel  pa3rment  of  a  aebt, 
it  will  be  as  much  an  arrest  within  the  meaning  of  the  statute, 
as  ever}'  other  mode  by  which  a  creditor  can  arrest  a  bankrupt 
for  a  debt.^   And  where  the  lord  chancellor  directed  an  action 

1  Anon.  15  Ves.  1.  <  Ex  parte  HeU&y,  Mont.  355. 

2  Jrding  V.  Flower,  8  T.  R.  534.  1  Detc.  &  C.  16. 

3  Anon.  2  Salk.  544.  Ex  parte  ^  Ex  parte  Parker,  3  Ves.  554. 
JRott,  1  Rose,  260.  Ex  parte  Jeyes,  3  D.  &  C.  764. 

*  Ex  parte  Jackson,  15  Ves.  116.         >  IVaU  v.  Mkinaon,  2  Rose,  196. 
«  Darbff  v.  Baughan,  5  T.  R.  209.         ^  Re  M'fViUianu,  1  Sch.  &  Lef. 
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to  be  broTijjht  by  the  bankrupt  against  the  assignee  to  tiy  the 
validity  of  the  commission^  and  the  bankrupt  (having  failed  in 
the  action)  was  taken  in  execution  for  the  costs,  he  was,  on 
petition  to  the  chancellor,  ordered  to  be  discharged.* 

When  the  arrest  is  illegal,  all  detainers  are  inoperative,  and 
the  bankrupt  will  be  discharged  from  them;  for  it  is  the 
arrest  alone  that  gives  any  efficacy  to  the  detainers.^  But 
where  a  bankrupt  was  committed  for  a  contempt,  in  not  having 
obeyed  an  order  of  the  lord  chancellor  to  bring  into  the 
master's  office  the  title-deeds  of  an  estate  sold  under  the  com- 
mission— and  the  sale  having  been  midulv  made,  the  bank- 
rupt was  ordered  to  be  discharged  from  tliat  commitment — 
but  detainers  having  been  lodged  against  him,  he  petitioned 
also  to  be  dischai^d  from  those  detamers; — Lord  Eldon,  after 
consulting  with  two  of  the  judges,  held  that  these  subsequent 
detainers  must  stand,*  according  to  the  practice  of  the  law. 

Where  a  banknipt  escaped  out  of  the  custody  of  the  marshal 
of  the  King's  Bencli,  and  surrendered  to  a  commission  subse- 
quently issued,  beinff  then  at  large, — a  surrender,  under  these 
circumstances,  was  held  not  to  operate  as  a  protection  against 
the  ri^ht  of  the  marshal  to  retake  him,  and  retain  him  in 
custo^.* 

It  was  formerly  considered,  tliat  a  bankrupt  was  not 
privileged  from  arrest  upon  an  extent^  even  '\vhilst  under 
examination,  as  the  Crown  was  not  bound  by  the  bankrupt 
acts.  But  it  has  been  more  recently  held,  that,  although  the 
Crown  was  clenrly  not  bound  by  tne  statutes  in  banki-uptcy, 
the  bankrupt  was  privileged  from  arrest  whilst  in  actual 
attendance  oefore  the  commissioners ;  for  that  the  spirit  of 
the  common  law  affects  the  Crown  equally  with  any  other 
creditor ;  and  the  principle  Ls,  that  all  witnesses  are  protected 
in  attending  a  court  competent  to  enforce  their  attendance.* 
If,  however,  the  bankrupt  be  arrested  at  the  suit  of  the  Crown, 
when  not  in  actual  attendance  before  the  commissionera,  or  on 
bis  way  to  or  from  them,  he  is  in  this  case  not  entitled  to  be 
discharged  from  such  arrest, — although  the  commissioners 

*  Ex  parte  Gregory,   I  G.  &  J.  ^  Ex.   parte   Dumbell,    10    Vea. 

177.  328. 

'  £z  parte  Ros$,  supra.  Ex  parte  ^  Anderson  v.  Hampton,  1  B.  & 

Moore,  Back,  521.    Ex  parte  Hau7.  A.  308.    Ex  parte /oAiuon,  14  Ves. 

kins,  4  Ves.  691.   Ex  parte  WUson,  36. 

1   Atk.   152;   but  see  Barclay  v.  ^  Ex  parte  Russell,  I  Rose,  278. 

Faber,  2  B.  &  A.  743,  contra,  where  19  Ves.  163. 
the  party  arrested  was  not  privileged 
at  the  time  of  the  arrest. 

VOL.  I.                                          D  D 
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have;  in  fact^  enlaiged  the  time  for  lib  ftxamination,  and  ex- 
tended his  protection.^  When  the  bankrupt  is  entitled  to  be 
dischax^ed  from  an  arrest  at  the  suit  of  the  Crown,  the  order 
of  discharge  will  be  made  t>n  the  gaoler,  who  has  the  bank- 
rupt in  custody  .2 

A  bankrupt,  however,  may  be  taken  by  his  bail^  even  whilst 
attending  to  pass  his  examination,  so  as  he  is  not  taken  awaj 
from  the  commissioners  before  his  examination  is  finished; 
for  the  statute  expressly  excepts  the  case,  where  the  bankrapt 
is  in  custody  at  tne  time  of  his  surrender;  and  a  defendant  i» 
always  considered  in  law  to  be  in  the  custody  of  his  baiL' 
But  in  the  case  of  bail  to  the  sheriff  on  an  arrest ^ — thai  is 
not  a  custody  within  the  strict  meaning  of  the  statute,  at 
least,  while  the  bail  permit  the  principsu  to  go  at  laige,^ 
whatever  it  mi^ht  be  if  they  kept  him  in  their  actual  eustotbi} 
Lord  Hardwicke,  in  a  case  of  this  kind,  observed,  that  he  did 
not  know  that  bail,  taking  their  principal  cominfi^  to  a  couit 
of  justice  to  be  examined  as  a  witness,  nad  ever  oeen  deter- 
mined to  be  guilty  of  a  contempt  of  the  court,  provided  they 
brought  him  to  he  examined  by  that  court^  The  ooarts^ 
however,  have  sometimes  (upon  application  of  the  bankrunt) 
enlar^a  the  time  for  his  surrendering  in  discharge  of  m 
bail,  m  order  that  he  might  pass  his  examination  berore  such 
surrender.^  But  as  the  commissioners  have  now  authoritr 
to  have  the  bankrupt  brought  before  them  to  be  examined, 
whether  he  is  in  custody  upon  mesne  or  upon  final  process^ 
there  does  not  seem  to  be  any  necessity  henceforth  for  sodi 
an  application ;  the  object  of  which  was  to  prevent  the  in- 
convenience and  expense  of  the  comnussioners  attending  the 
bankrupt  in  prison  to  take  his  examination,  as  they  were  for- 
merly obliged  to  do  when  he  was  charapd  in  execution.'  The 
court  of  Exchequer,  however,  have  made  an  order  of  this  kind 
since  the  commissioners  have  possessed  the  authority  to  hare 
the  bankrupt  so  brought  before  them^ — a  power  wbdch.  was 
first  given  them  by  the  49  Geo.  3,  c.  121,  s.  13.  But  the 
court  of  Common  Fleas  has  refused  to  make  such  an  order.' 
But  where  the  commission  was  worked  at  Liverpool,  the 
King^s  Bench  granted  the  bail  time  to  surrender;  as  the 


'  Ex  parte  Temple,  2  Rose,  22.  *  Maude  ▼.  Jtnceit,  3  Eut,  14S. 

3  1  Rose,  278.    19  Ves.  163.  Crump  ▼.  Taylor,  I  Pri.  74.    Glen- 

3  £x  parte  Oibbons,  I  Atk.  238.  Jirming  ▼.  Robmaon,  1  Taunt.  320. 

Payne  v.  Spencer,  6  M.  &  S.  231.  ^  5  Geo.  2,  c.  30,  s.  6. 

*  £z  parte  Leigh,  1  G.  &  J.  267.  '  Cnanp  ▼.  Taylor,  supra. 

*  1  Atk.  238.  *  Shaw  v.  Cath,  4  Btng.  80. 
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inconvenience  of  conveying  the  bankrupt  down  there  from  the 
Ejiig^s  Bench  prison,  toties  quotieSy  for  the  purpose  of  exami- 
nation before  the  commissioners,  would  be  enormous,  and  the 
statute  is  not  intended  to  take  away  all  discretion  from  the 
court  in  this  particular.^ 

It  does  not  seem  that  the  cammimaners  have  power  to 
discharge  a  bankrupt,  or  a  witness,  who  is  improperly  arrested 
whilst  attending  them ;  the  practice  being  to  apply  cither  by 
motion,  or  petition,  to  the  lord  chancellor  for  a  (uscharge-— 
and,  if  necessary,  for  process  against  the  officer  for  a  contempt.^ 
A  pei*son  undertaking  to  indemnify  the  officer  against  con- 
duct, which  would  amount  to  a  contempt,  will  be  considered 
equally  ffuilty  of  the  contempt  himself.^  The  application  for 
the  discharge  of  the  bankrupt  should  be  by  petition^  unless 
the  arrest  is  under  circumstances  amoimting  to  a  contempt, 
in  which  case  it  should  be  by  motion.^  The  contempt,  how- 
ever, is  only  cognizable  as  such  by  the  lord  chancellor  sitting 
in  Iwnkruptcy,  and  not  by  any  other  court ;  therefore,  the 
conrt  of  King^s  Bench  refusiBd  to  dischai^  a  person  arrested 
whilst  attencung  commissioners  of  bankrupt,  as  the  contempt 
was  considered  to  be  not  to  that  conrt.^ 

The  proof  or  daim  by  a  creditor  of  his  debt,  we  have  before 
seen,  operates  of  itself  as  a  discontinnance  of  any  action 
previously  brought  against  the  bankrupt  ;*  and  if  tne  bank- 
rupt is  in  custo(^  at  uie  time  of  such  proof  or  claim,  he  is 
entitled  to  be  immediately  discharged,  under  the  59th  section 
of  the  new  act,  without  an  application  to  the  lord  chancellor.' 
Where  also  a  creditor,  who  holds  the  bankrupt  in  arrest  under 
mesne  process,  petitions  to  prove  his  debt,  the  bankrupt  ia 
entitlea  to  liis  discharge  instanter,  upon  the  order  for  the 
proofs  So  where  a  creditor  (previous  to  the  commission) 
obtained  a  verdict  against  the  bankrupt  for  a  nominal  sum, 
subject  to  a  reference,  and  the  award  was  made,  and  judgment 
entered  up,  for  the  debt  and  costs  after  the  issuing  of  the 
commission — ^upon  which  the  creditor  proved  his  debt,  and 
took  the  bankrupt  in  execution  for  the  costs — ^the  bankrupt 
was  in  this  case  ordered  to  be  discharged.^ 

1  OJley  V.  Dickiru,  6  M.  &  S.  *  Kinder  v.    WiUiamt,  4  T.  R. 

348.  377. 

5  Ex  parte  Kemey,   1  Atk.  55.  «  Sec  ante,  p.  202. 

Ex  ptrte  King,  7  Vea.  312.  ^  But  see  ex  parte   Cross,  2  G. 

'  Ibid.    Ex  parte  Dixon,  S  Ves.  &  J.  100. 

104.  *  Ex  parte  Irving,  Buck,  423. 

*  Anon.  1  Rose,  230.  *  Ex  parte  Haynes,  I  G.  &  J.  107. 
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2.  Of  the  Bankrupts  Right  to  Maintenance  during  hu 
Examination. 

By  section  114  of  the  6  Geo.  4^  c.  16^  the  commiasioDers 
are  empowered  before  the  choice  of  assignees — and,  after 
assignees  are  chosen,  they  are  then  authomed  (with  the  ap- 
probation of  the  commissioners) — from  time  to  time  to  make 
Midi  allowtmce  to  the  bankrupt  out  of  his  estate,  until  he 
shall  have  passed  his  last  examination,  as  shall  be  necessary 
for  the  support  of  himself  and  his  family. 

The  former  statutes  contained  no  provision  to  this  effect,— 
though  the  custom  was  to  make  the  bankrupt  a  reasonable 
allowance  for  his  maintenance ;  for,  as  the  bankrupt  is  bound 
to  employ  himself,  previously  to  his  examination,  in  making 
up  his  accounts  and  arranging  his  affairs  for  the  benefit  of  his 
creditors,  it  seems  but  just  that  they  should  allow  him  suffi- 
cient to  maintain  himself  and  his  family,  whilst  he  is  devoting 
his  time  to  their  service.  But  afiier  the  choice  of  assignees, 
.the  court  will  not  make  an  order  as  to  any  allowance  to  the 
bankrupt  for  maintenance.^  If  the  assignees,  after  granting 
an  allowance  for  maintenance,  withhold  it,  on  die  ground  that 
the  bankrupt's  final  examination  has  been  adjourned  nne  dkj 
the  court  of  review  has  no  power  to  interfere.'^ 

But  though  the  bankrupt  is  now  entitled  to  such  main- 
tenance, as  the  commissioners  or  the  assimees  shall  think 
proper  to  allow  him,  yet  he  will  not  be  justified,  and  still  less 
any  third  person,  in  taking  any  part  of  his  effects  and  appro- 
priating it  for  that  purpose,  witnout  the  consent  of  the  com- 
missioners or  assignees.     For  where  a  sister-in-law  of  the 
.  bankrupt,  at  Ins  request,  took  out  of  his  house  such  a  quanti^ 
,of  his  plate  as  would  raise  20Z.  for  the  maintenance  of  hims^ 
.  and  family,  and  boiTOwed  201  upon  it,  which  was  actuallj 
expended  for  that  purpose— it  was  held  that  the  assignees 
i  might  recover  the  value  of  it  in  trover  against  the  sister-in- 
Jaw,  though  Lord  Mansfield  said  it  was  a  very  cruel  case ; 
but  if  the  assignees  insisted  on  their  claim,  tnat  the  court 
could  not  relieve  the  defendant.®    The  bankrupt,  however, 
'(as  we  have  before  seen,)  may  determine  on  the  propriety  of 
retaining  such  part  of  his  wearing  apparel  as  he  tninks  is 
necessary  for  his  use  j  for  he  does  this  at  the  risk  of  being 
indicted  for  felony.* 

1  Ex  parte  HaU,  I  M.  ft  A.  450.  «  Ex  parte  Rm,  1  Rose,  33.    17 

-  Ibid.  4  D.  &  C.  530.  Vea.  374. 

3  Thompwn  v.  Couneell,  I  T.  R. 
157. 
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3.  Of  the  BanJtrupfs  Allofmnce  wider  the  Canimimon, 

By  0  ct  6  Vict.  c.  122,  s.  44,  if  the  bankrupt  obtains  his 
certificate,  and  the  net  produce  of  his  estate  in  hand  pays  10.*. 
in  the  pound,  he  is  entitled  to  an  allowance  of  five  per  cent, 
out  of  such  produce,  to  be  paid  him  by  the  assignees,  pro- 
vided such  allowance  shall  not  exceed  400/.^ 

If  his  estate  pays  12.?.  (Sd.  in  the  pound,  he  is  entitled  to  an 
allowance  of  7h  10*.  per  cent.,  not  exceeding*  500/. 

And  if  the  estiite  pays  15,t.  in  the  pound  or  upwards,  he  is 
then  entitled  to  an  allowance  of  ten  per  cent.,  not  exceeding 
600/. 

But  the  allowance  is  not  payable  until  afler  the  expiration 
of  twelve  months  from  the  date  of  the  fiat,  and  is  only  payable 
in  the  event  of  the  dividends  paid  to  the  creditors,  (who  before 
the  expiration  of  the  twelve  months  shall  have  proved  debts,) 
being  of  the  requisite  amount  in  that  behalf.  And  if,  at  the 
expiration  of  that  time,  the  dividends  shall  not  amount  to  10.>\ 
in  the  Dound,  the  bankrupt  can  in  that  case  only  be  allowed 
so  rnucli  as  the  a.ssignees  and  court  shall  think  fit,  not  exceed* 
ing  3/.  per  cent.,  and  300/.  in  the  whole. 

Cnder  the  former  statutes,  it  was  held  that  the  bankrupt 
was  not  entitled  to  his  allowance  until  a  final  dividend  was 
made;  and  the  reason  assigned  was,  that  the  5  Geo.  2, 
c.  30,  8.  7,  only  gave  him  an  allowance,  in  case  the  net 
produce  of  his  estate  should  be  sufficient  to  pay  the  creditors 
10«.  in  the  pound  "  over  and  alMve  mch  aUofvatice ;"  and  that, 
as  any  creditor  might  come  in  and  prove  his  debt  before  a 
final  dividend,  it  could  not  be  ascertamed  till  then,  whether 
the  bankrupt  would  be  entitled  to  any  allowance  at  all.'-^  The 
clause  in  tne  6  Geo.  4,  c.  16,  is  somewhat  differently  worded 
from  that  of  the  6  Geo.  2,  for  the  words,  "  over  and  above 
stich  aUofvancej*  seem  purposely  omitted.  It  has  been  held, 
however,  under  the  statute,  that  the  allowance  was  not  pay- 
able until  a  final  dividend  had  been  made.* 

And  now,  as  we  have  already  seen,  it  is  expressly  declared 
by  the  5  &  6  Vict.  c.  122,  s»  44,  that  the  allowance  is  only 
payable,  in  the  event  of  the  dividends  paid  to  the  creditors 


^  These  regulations  are  similar  to  lowance  was  first  given  to  the  bank** 

those  in  the  ^  Geo.  2.  c.  30.  ss.  7  &  8,  nipt  by  the  Ahf»  Ann.  c.  1 7 . 
except  that  the  extent  of  the  allow-         '  Ex  parte  Stile$  and  Pickart, 

ance  isnow  made  double  the  amount  1  Atk.  208. 
of  what  the  bankrupt  was  before         '  Ex  parte  MincMn,  Mont.  &  M. 

entiUed  to.    The  right  to  any  al«  135.  Ex  parte  Surridge,  ibid.  387. 
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being  of  the  requisite  amount ;  and  therefore  the  bankrupt  is 
not  entitled  to  an  allowance  in  respect  of  having  paid  Kb.  in 
the  pound,  when  his  estate  was  only  just  sufficient  to  pay  that 
sum.^ 

Where  a  final  dividend  has  been  made,  the  allowance  will 
be  ordered  to  be  paid,  though  there  may  be  some  property  of 
small  amount  remaining  to  be  realised.^ 

It  has  been  said,  if  the  bankrupt  has  once  received  his 
allowance,  he  is  not  bound  afterws^tija  to  refund  any  part  of 
it  ;^  but  there  may  be  some  doubt  as  to  the  correctness  of 
this  position — ^for  the  lord  chanceUor  has  certainly  the  power 
to  make  the  bankrupt  refund ;  and  it  would  depend  most 
probably  upon  the  peculiar  circumstances  of  the  case,  whether 
the  chancellor  would  interpose  his  authority  or  not.*^ 

The  above  section,  as  we  perceive,  does  not  enable  the 
bankrupt  to  demand  his  allowance  until  he  obtains  his  certi- 
ficate ;  that  is,  until  it  is  confirmed  by  the  lord  chancellor  ;^ 
and  it  would,  indeed,  be  of  no  service  to  him,  if  he  could — for 
until  he  is  entirely  cleared  by  his  certificate,  every  thin^  in 
his  hands  is  liable  to  satisfy  the  claims  of  his  creditors.^  And 
he  must  not  only  obtain  his  certificate  before  he  can  claim  his 
sdlowance,  but  ne  must  also  obtain  it  before  the  dividends 
are  made  which  entitle  him  to  such  allowance.^ 

When  the  bankrupt  has  obtained  an  order  of  the  eammu- 
sianers  for  his  allowance,  it  becomes  a  vested  interest  in  him, 
and  is  transmissible  to  his  representatives  ;^  but.,  according 
to  the  words  of  the  above  section,  the  interest  does  not  actually 
vest  in  the  bankrupt  until  a  dividend  is  declared,^  It  is  not 
necessary,  however,  that  the  bankrupt  should  be  alive  at  the 
time  of  the  declaration  of  the  dividend,^®  or  that  he  should 
have  actually  obtained  the  commissioners'  order  for  his  allow- 
ance ;  ^^  for  where  a  bankrupt  died  before  his  estate  paid  lOf. 
in  the  pound,  the  vice-chanceUor,  after  that  dividend  nad  been 
declared,  ordered  the  assignees  to  pay  the  allowance  to  the 
bankrupt's  personal  representative.^^ 

If  the  bankrupt's  estate  pays  20^.  in  tlie  pound,  and  there 
iure  creditors  whose  debts  carry  interest^  they  are  not  entitled 
to  such  interest,  in  diminution  of  the  bankrupt's  allowanoe.'^ 

1  Ex  parte  Petheridge,  2  D.  &  C.         ^  Oroome  v.  PoiU.  6  T.  R.  549. 
137.  '  Ex  parte  Trap,  I  Atk.  206. 

3  Ex  parte  Davif,  1  Mont,  fc  M.         ^  Ex  parte  Sc^f&rd,  2  G.  &  J.  128. 
36.  »  Ibid. 

s  RusbH  ▼.  Ruisel,  I  Bro.  270.  "  Ex  parte  OOcd*,  1  Atk.  209. 

^  See  ex  parte  Lanfear,  1  Rose,         ^'  Ex  parte  Sajford,  eupra. 
442.  ^  Ex  parte  Morrii,  1  Vet.  jun. 

*  Ex  parte  Pav^,  2  O.  &  J.  858.  132.  3  Bro.  79.  Brwnlefv.  Goodere, 

«  Ex  parte  Cfrier,  1  Atk.  207.  1  Atk.  80. 


Sbct.  6.]  Of  the  Bankrupt.  607 

Under  a  second  commission  the  bankrupt  is  entitled  to  no 
allowance;  imless  his  estate  pays  16s.  in  the  pound ;  for  a 
certificate  under  a  second  commission  only  protects  his  person, 
unless  every  creditor  receives  a  dividend  to  that  amount ;  and 
his  allowance,  therefore,  would  in  that  predicament  become 
theproperty  of  his  creditors.^ 

I'artners  are  not  entitled  imder  a  joint  commission  to  a 
double  allowance,  that  is,  one  in  respect  of  the  joint,  and 
another  in  respect  of  the  separate  estate ;  but  only  one  allow- 
ance is  to  be  divided  between  them,  in  respect  of  both  joint 
and  separate  effects ;  and  this  is  to  be  calculated  according  to 
the  proportions  wluch  the  surplus  of  each  of  their  separate 
estates,  after  payment  of  their  respective  separate  debts — and 
the  respective  moieties  of  their  joint  estate — ^may  have  con- 
tributed to  the  payment  of  their  joint  debts.^  Neither  is  a 
bankrupt  under  a  joint  commission  entitled  to  any  allowance, 
tmless  ooth  the  joint  and  separate  creditors  are  paid  10«.  in 
the  pound.^  Notwithstanding,  therefore,  the  separate  estate 
of  tne  bankrupt  pays  205.  in  the  pound,  he  cannot  claim  any 
allowance  before  the  joint  creditors  are  paid  with  the  surplus 
10».  in  the  pound.^  And  where  a  separate  commission  issued 
against  one  of  several  partners,  under  which  the  separate 
estate  paid  only  &.  in  the  pound,  and  the  joint  estate  I85., 
the  bankrupt  was,  in  this  case,  held  not  entitled  to  any  allow- 
ance.* Under  a  joint  commission,  both  the  separate  and  joint 
estates  contribute  to  the  payment  of  the  allowance.^ 

By  5  &  6  Vict.  c.  122,  s.  45,  it  is  declared,  that  m  all 
joint  fiats,  under  which  any  partner  shall  have  obtained  his 
certificate — ^if  a  sufficient  aividend  shall  have  been  paid  upon 
the  joint  estate,  and  also  upon  the  separate  estate  of  such 
partner, — such  partner  shall  be  entitled  to  his  allowance, 
although  the  other  partner  may  not  be  entitled  to  any. 
Accordingly,  where  tne  estate  of  one  of  three  partners  had 
paid  2O5.  in  the  pound  on  his  separate  estate,  and  12^.  Qd. 
liad  been  paid  on  the  joint  estate,  it  was  held  that  he  was 
entitled,  for  his  own  use,  to  an  allowance  of  five  per  cent, 
not  exceeding  400/.,  although  the  estates  of  the  two  other 
partners  had  not  paid  a  sufficient  dividend.^     And  a  partner 

1  Ex  purte  Qregg^  6  Vet.  238.  2  Vet.  h,  B.  209.  S.  P.   Ex  pwte 

3  Ex  parte    Bate,  1  Bro.  453.  TerreU,  Buck,  845. 

1  C.  B.  L.  523.    Ex  parte  Z^ornof,  *  1   Madd.  70.     Bfr.  Chrittiai^ 

4  D.  &  C.  240.  however,  suggests  that  it  should  be 

^  Ex  parte  PoweU,  1  Madd.  68.  paid  only  out  of  the  joint  effects.— 

*  Ex  parte  Hoime$,  2  Rose.  95.  2  Christ.  B.  L.  314. 

3  Ves.  &  B.  137.  '  Ex  parte  Minchin,  Mont,  ft  M. 

^  Ex  parte  Parlow,  1  Rose,  421.  135. 


608  Of  the  Bankrupt  [Chap.  13. 

is  entitled  to  an  allowance^  although  his  separate  estate  does 
not  contribute  to  the  joint  estate,  so  as  to  make  up  the 
statutable  amount  for  allowance  under  the  joint  estate. 
Thus  where,  under  a  joint  commission  against  A.,  B.,  and 
C,  C.'s  separate  estate  paid  145.  2d,  in  the  pound,  and  the 
joint  estate  only  Qs.  8r/.,  which  was  increased  to  15*.  by  the. 
surplus  of  the  respective  estates  of  A.  and  B.,  but  C.'s  estate 
contributed  ^having  no  surplus)  nothing, — C.  w^as,  neverthe- 
less, held  to  l)e  entitled  to  his  allowance.*  But  this  expres- 
sion in  the  act  does  not  mean  that  the  dividends  paid  upou 
each  estate  should  be  thrown  together,  and  the  average 
taken :  but  that  the  joint  creditors  and  the  separate  creditors 
must  have  received  respectively  the  full  amount  of  dividend?", 
before  the  proportionate  allowance  can  be  claimed.^ 

Where  a  sufficient  dividend  has  been  paid  upon  the  joint 
estate,  and  also  upon  the  separate  estate  of  every  one  of  the 
partners,  each  partner  is  entitled  to  a  full  allowance.' 

The  assignees  are  accountable  for  any  money  they  distri- 
bute among  the  creditors  without  an  order  of  (uvidend ;  and 
although  the  bankrupt  does  not  obtain  his  certificate  until 
after  such  distribution,  yet  when  he  does  obtain  it,  he  may 
petition  for  an  order  on  the  assignees  to  declare  a  final  di\i- 
dend  to  the  amount  of  the  sum  distributed,  with  a  view  of 
claiming  his  allowance ;  and  the  court  will  make  a  proper 
order,  to  prevent  the  bankrupt  fi*om  being  deprived  of  his 
allowance  to  the  extent  of  the  sum  distributed.^ 

The  bankrupt's  right  to  his  allowance  cannot  be  pre- 
judiced by  an  order  to  annul  a  separate  fiat  in  favour  of  a 
joint  fiat.® 

There  are,  however,  certain  cases  of  misconduct  on  the 
part  of  the  bankrupt,  which  will  deprive  him  of  all  right  to 
any  allowance,-  and  which  equally  bar  him  fi:om  obtaining 
his  certificate.  Thus,  if  he  has  lost  by  gaming  *  in  one  day 
20/. — or  200/.  within  one  year  before  liis  bankruptcy — or 
200Z.  in  one  year  by  stock-jobbing; — or  if  he  has  destroyed 
or  falsified  any  of  £is  boolcs  or  papers  with  intent  to  defraud 
his  creditors — or  has  conceal^  property  to  the  value  of 
10/. — or  has  been  privy  to  a  fictitious  debt  being  proved ; 
— ^he  will  in  either  of  these  cases  forfeit  all  claim  to  any 
allowance. 

^  Ex  parte  MonU,  Mont.  505.  *  Ex  parte  Lomaa,  3  D.  &  C. 

iDea.  &C.  526.  681. 

>  Ex  parte  Goodall,  3  G.  &  J.  *  Ex  parte  Uewellen,  3  M.  D. 

381.  &  D.  573. 

•  Ex  parte  Oibbi,  Mont.  105.  •  Section  130. 
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4.  Of  tlu  Bankrupfs  Right  to  the  Surplus. 

By  6  Geo.  4,  c.  16,  s.  132,'  tlie  assignees  are  required, 
upon  request  made  to  them  by  the  bankrupt,  to  declare 
to  him  now  they  have  disposed  of  his  reat  and  personal 
estate,  and  to  pay  the  surplus,  if  any,  to  him  or  his  personal 
representatives.  And  if  the  creditors,  who  have  proved 
under  the  commission,  shall  be  fully  paid,  the  bankrupt 
will  be  entitled  to  recover  the  remainder  of  the  debts  due 
to  him. 

And  by  5  &  6  Will.  4,  c.  29,  ss.  6  &  7,  specific  directions 
are  given  for  the  payment  by  the  assignees  into  the  Bank  of 
England  of  any  undivided  surplus  of  a  bankrupt's  estate, 
over  and  above  the  amount  finally  directed  to  oe  divided 
amongst  the  creditors,  subject  to  the  order  of  the  lord  chan- 
cellor, or  the  court  of  review.  (And  see  ante.  Chap.  XII. 
Sect.  4,  as  to  the  disposal  of  unclaimed  dividends.) 

The  expenses  of  working  the  commission  are,  of  course, 
to  be  first  refunded  to  the  assignees  out  of  the  bankrupt's 
estate,  before  the  surplus  is  restored  to  him.^  And  the 
assignees,  also,  are  now  restricted  from  paving  such  surplus, 
untu  all  the  creditors  who  have  proved  shall  have  received 
interest  upon  their  debts,  to  be  calculated  at  the  rate,  and  in 
the  order  specified  in  the  act ;  this  provision  diftering  from 
the  former  rule,  which  allowed  interest  to  tlie  creditors  only 
when  there  was  a  contract,  either  expressed  or  implied,  to 
pay  it.^  And  though  creditors  may  have  signed  receipts 
tn  full,  upon  a  payment  of  20«.  in  the  pound,  under  the 
idea  that  there  would  be  no  surplus,  they  are  nevertheless 
still  entitled  to  interest  before  tne  bankrupt  can  claim  the 
surplus.'* 

A  bankrupt  pending  a  commission  has  a  right  to  an  in- 
spection of  the  accounts  of  his  assignees,  in  respect  to  his 
interest  in  the  surplus;  and  the  lord  chancellor  will,  upon 
petition,  rectify  palpable  errors  pointed  out  by  the  bankrupt. 

1  This  clause  is  substituted  for  Cockt,  1  Rose,  31 7.  lVes.&B.342. 

the  5  Eliz.  c.  13,  s.4.  1  Jac.  1,  c.  15,  Ex  parte  mUwmt,  ibid.  399.    The 

s.  15.  justice  of  this  recent  alteration  of 

^  Ex  parte  Dew,  cit.  2  Ves.  jun.  the  rule  as  to  the  allowance  of  in* 

301 ;  and  see  Bromley  v.  Goodere,  terest,  was  long  ago  pointed  out 

aanra.  by  Mr.  Christian,  vol.  ii.  504,  and 

■  BTtmley  v.  Goodere,  1  Atk.  75.  by  Sir  William  Evans  in  the  4th 

Sz    parte   Rooke,    ibid.  244.    Ex  vol.  of  his  edition  of  the  Statuter^ 

parte  Champion,  3  Bro.  436.    Ex  p.  3.    Ev.  B.  L.  22,  note  10. 

parte  Hankey,  ibid.  504.    Ex  parte  <  Ex  parte  Deey,  1  Ball  k,  B.  77.. 
MUis,  2  Ves.  jun.  295.    Ex  parte 

D  D  3 


610  Of  the  Banknipt.  [Chap.  1& 

But  where  the  bankrupt  has  to  a  certain  degree  an  inter- 
course with  the  estate  during  the  oommissiony  he  will  not 
afterwards,  in  the  master's  omce,  be  permitted  to  surchai^ 
and  falsify  accounts  as  to  dividends  paid,  which  have  be^ 
settled  bj  the  commissioners  in  the  administration  of  the 
bankruptcy.* 

If  the  bankrupt  is  dead,  and  there  is  real  and  personal 
estate  more  than  sufficient  to  pay  the  debts  with  mterest, 
the  surplus  real  estate  must  be  conveyed  to  his  heir  (if  he 
died  intestate),  and  his  personal  estate  be  divided  amongst' 
his  next  of  kin.  But  if  ne  leaves  a  will,  then  the  surplus  of 
both  estates  will  be  subject  to  the  dispositions  contained  in 
it,  notwithstanding  the  will  was  made  previous  to  his  bank- 
ruptcy; for  neither  the  bankruptcy,  nor  the  bargain  and 
sale  by  the  commissioners,  will  operate  as  a  revocation ;  the 
bankrupt  law  taking  the  property  out  of  the  bankrupt  onlv, 
for  the  purpose  of  paying  his  creditors;  and  from  the 
moment  that  the  debts  are  paid,  the  assignees  become  mere 
trustees  for  the  bankrupt,  and  can  be  cafied  upon  to  convey 
to  him.3 

Where  part  of  a  bankrunt*s  property  consisted  of  real 
estate,  part  of  which  was  sold  by  the  assignees  during  his 
life — anothtr  part  contracted  to  be  sold  at  the  time  of  his 
death — and  the  remainder  was  sold  after  his  death ; — ^it  was 
determined  in  a  question  between  his  real  and  personal  re- 
presentatives, as  to  their  rights  to  the  surplus,  that  the  heir 
at  law  had  no  claim  in  respect  of  the  estate  which  was  sold^ 
or  contracted  to  be  sold,  durine  the  life  of  the  bankrupt ;  fer 
that  part  of  the  estate  was  to  be  considered  as  converted  into 
personalty ;  but  that  as  to  such  portion  of  the  real  estate  as 
was  unsold,  and  uncontracted  for  at  the  death  of  the  bank- 
rupt,— that  was  held  to  descend  to  the  heir,  subject  to  the 
chai^  created  by  the  bankrupt  law,  for  the  payment  of  his 
debts.  And  the  court  said  that  it  could  make  no  difRsrenoe 
in  principle,  whether  such  a  charge  were  created  by  the 
provision  of  the  law,  or  by  the  provision  of  the  party ;  that, 
as  far  as  the  real  estate  was  not  exhausted  by  the  charge,  it 
was  the  property  of  the  heir;  that  the  bankrupt  law  had  no 
purpose  to  alter  the  character  of  surplus  property  between 
the  real  and  personal  representatives  of  a  banloupt;  and 
that,  as  to  the  charge  for  pa}rment  of  debts  created  by  bank- 
ruptcy upon  the  real  estate  of  a  deceased  bankrupt,  his 


*  Twtigood  V.  Swantton,  6  Ve«.        *  Charman  v.  Chamum,  U  Vei. 
485 ;  and  see  IS  Yes.  SI.  580, 

'  Bromley  v.  Gooiiere,  1  Atk.  81. 
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personal  estate  is  to  be  considered  as  first  applicable ;  and 
that  the  heir  was  entitled  in  the  first  place  to  be  indemnified 
out  of  the  surplus^  to  the  extent  in  which  it  should  ultimately 
appear,  that  the  real  estate  was  not  required  for  the  payment 
of  debts.^ 

Where  a  man  is  a  partner  in  two  separate  firms,  each  of 
which  becomes  bankrupt,  the  surplus  of  his  separate  estate 
must  be  applied  in  discharging  the  joint  debts  of  the  two 
firms,  in  proportion  to  the  i^mok  amount  of  the  debts  proved 
affainst  each  firm^  respectively.  And,  generally,  in  cases 
of  partnership,  the  bankrupts  right  to  the  surplus  will  de- 
pend, as  to  the  amount,  upon  the  result  of  the  account 
oetween  the  partners.^  Thus,  where  the  bankrupt  had, 
under  a  separate  commission,  obtained  an  order  for  payment 
of  the  surplus  to  him,  which  was  accordingly  paid, — it  was 
determined,  that  his  partner  was  entitled  to  apply  by  petition 
in  the  bankruptcy  for  an  account  of  such  surplus,  and  for 
payment  of  his  proportion  'of  it ;  and  that  trie  court  had 
jurisdiction  to  maJke  an  order  to  that  effect.^ 


5.  As  to  the  Bight  of  an  uncertificated  Bankrupt  to  acquire 
and  retain  Property. 

A  bankrupt  is  not  actually  divested  of  his  property  until 
the  commissioners'  assignment.^  And,  although  property 
subsequently  acquired  by  the  bankrupt  before  he  obtains  his 
certificate,  is  liable  to  oe  taken  from  him  by  his  assignees, 
if  they  choose  to  daim  it — all  such  property,  in  fact,  passing 
to  them  bv  the  assignment  of  the  commissioners, — yet  xt 
does  not  aosobUehf  vest  in  them ;  and  if  thet^  make  no  daim 
to  it,  the  bankrupt  has  a  right  to  such  property,  as  aeainst 
all  other  persons.*  Thus,  where  an  uncertificated  bankrupt 
assigned  aiter-acquired  property,  in  trust,  for  a  valuable  con- 
sideration— and  a  creditor  of  the  bankrupt  seized  it  in  ex- 
ecution,— ^it  was  held  that  the  trustee  might  recover  it  in 
trover  from  the  creditor.'^ 


'  BofiAf  ▼.  Seott,  5  Mtdd.  493.  ^  Ex  ptrte  Lanfear,  supni. 

^  £x     parte    PV-oniUyn,    Bock,  >  2  Co.  Rep.  26  a. 

332.    £z  parte  Bruce,  ^^hitm.  B.  "  Dntftcn  y.  Dale,  2  B.  &  C. 

L.  353.    Ex   parte  Barron,   ibid.  293.    2  Dow.  &  R.  634;   and  aee 

354.  post,  title  "  Actloos." 

'  Ibid.;  and  see  ex  parte  Lan-  '  Laroche  v.  WUkinaon,  Peak«^ 

fear,  1  Rose,  442.    Ex  parte  Kmg,  140. 
17  Ves.   115.     Ex  parte  TayUrr, 

Rose,  175. 
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Lord  Kenyon,  indeed,  has  upon  more  than  one  occasion ' 
expressed  an  opinion,  that  the  rie;hts  of  the  assi^ees  do  not 
extend  to  property,  which  the  hanJoTipt  acquires  "as  the  fruite 
of  his  personal  Labour ;"  but  there  seems  to  be  no  sound 
reason  for  this  distinction  at  law ;  for,  though  the  assignees 
(as  Lord  Mansfield  snid)^  cannot  let  out  tue  bankrupt  for 
profit,  or  contract  for  his  labour, — ^j-et  when  he  has  realized 
property^  notwithstanding  it  mar  be  the  produce  of  his 
labour,  or  the  fruits  of  his  knoT^led^e  or  his  skill,  and  it 
would  be  in  many  cases  cruel  and  unjust  in  the  assignees  to 
deprive  him  of  it, — still,  it  is  apprehended,  (according  to  the 
prmciple  of  the  bankrupt  law,)  they  would  have  a  strict  rig-ht 
to  claim  it — as  in  the  case  (which  has  been  before  noticeS)  * 
of  a  patent  for  an  invention  obtained  by  him  before  his  certi- 
ficate. For  everj'  species  of  property  acquired  bv  a  bank- 
rupt before  his  certihcate  (no  matter  now  obtained)  is  a  soi-t 
of  defeasible  propei-ty,  which  his  assignees — though  none  but 
his  assignees — are  able  to  defeat.* 

Therefore,  where  an  uncertificated  banknipt,  who  followed 
the  business  of  a  furniture  broker,  was  employed  by  the 
defendant  to  remove  his  goods,  in  the  course  of  which*  busi- 
ness he  employed  several  men  and  vans,  supplied  packing 
cases,  repaured  fiimitui'e,  and  provided  materials  for  this 
purpose,  and  other  articles  to  a  trifling  amount ;  it  was  held 
that  the  debt  which  thereby  accrued  to  the  bankrupt  was 
claimable  by  the  assignees.  But  this  case  seems  to  have 
been  decided  on  the  ^-ound  that  the  debt  was  not  the  mere 
result  of  the  hankrujits  personal  hdmn\^ 

In  this  case,  too,  it  was  held  that  the  assignees  might 
interpose  after  action  brought ;  and  that  a  payment  to  them 
before  declaration  (where  the  proceedings  were  by  bill) 
might  be  given  in  evidence  under  the  general  issue;  and 
that  if  the  payment  had  happened  after  declaration,  it  would 
be  good  matter  for  a  special  plea.® 

Creditors  of  a  bankrupt,  therefore,  who  are  not  assiraees, 
have  no  property  in  goods  acquired  by  him  after  his  bank- 
ruptcy;— ^if  they  take  them,  they  are  trespassers — if  they  arc 
stolen  from  the  bankrupt,  they  may  be  alie^d  (in  an  indict- 
ment for  the  felony)  to  be  his  property — if  lie  sells  them,  he 
may  receive  the  money  for  them — and  if  he  pawns  them,  he 

^  Evant  V.  Brotm,   1  Esp.  70.        *  Fwtler  ▼.  Down,  I  Bos.  ft  P; 

Webb  ▼.  Ward,  7  T.  R.  296.  44,  per  Heath,  J. 

3  CMppendaie  v.  Tfrnlimon,  1  C.         *  Cn^on  v.  Poole,  1  B.  &  Adol. 

B.  L.431.  568. 

s  Hetie  V.  Steventm,  1  B.  &  P.         *  Ibid. 
565 ;  ante. 
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may  redeem  them,  on  tendering  the  money  for  which  they 
were  pledged.' 

And  wkeie  an  uncertificated  bankrupt  carried  on  the 
business  of  a  publican,  and  got  brewers  to  advance  him 
money  to  take  the  lease  of  a  pubUc-house,  which  he  agreed 
should  be  deposited  with  the  brewers  directly  it  was  executed, 
as  a  security  for  the  advance ;  and  the  lease  was  accordingly 
delivered  to  them,  accompanied  with  a  memorandum  signed 
by  the  bankrupt,  stating  the  purpose  of  the  deposit,  and 
figreeing  to  execute  a  legal  mortgage  by  way  of  under-lease 
when  required ;  it  was  held  that  the  brewers  had  a  good  lien 
on  the  lease  against  the  assignees,^ 

Section  VII. 

Of  Actions  at  Larr,  and  other  Proceedings,  hy  and  against 
an  uncertifleated  Bankrupt. 

(And see  post,  "  Certificate"  " Supersedeas") 

Notwithstanding  a  man  is  declared  a  bankrupt  under  a 
commission  issued  against  him,  and  his  estate  and  effects  are 
assigned  to  assignees,  yet  he  is  not  baund  by  the  adjudi- 
cation of  the  commissioners ;  and  if  he  be  really  not  uable 
to  a  commission  of  bankruptcy,  or  is  improperly  adjudged 
one,  he  may  maintain  an  action  of  trespass  against  his 
assipees.^  But  by  tlie  5  &  6  Vict.  c.  122,  s.  24,  if  the 
bankrupt  shall  not  (if  within  the  United  Kingdom  at  the 
date  of  the  adjudication^  within  twenty-one  days  after  the 
advertisement  of  the  bankruptcy  in  the  Gazette,  or  (if  in  any 
otber  part  of  Europe)  within  three  months  after  such  adver- 
tisement, or  (if  elsewhere)  within  twelve  months,  bave  com- 
menced an  action,  suit,  or  other  proceeding,  to  dispute  or 
annul  the  fiat,  and  shall  not  have  prosecuted  the  same  with 
due  diligence,  and  vdih  effect,  the  Oazette  containing  the 
advertisement  is  declared  to  be  conclusive  in  all  cases  as 
against  him,  and  in  all  actions  or  suits  brought  by  the  assig- 
nees for  any  debt  or  demand  for  which  the  banlmipt  might 
have  sued,  that  he  became  a  bankrupt  before  the  date  and 
suing  forth  of  the  fiat,  and  that  the  fiat  was  sued  forth  on 
the  day  stated  in  the  Gazette.^    And  where  a  bankrupt  was 


•   1  Webb  V.  Pox,    7  T.  R.  391, 

«  Perhin  v.  Proctor,  2  Wils.  382? 

per  Grose,  J. ;  and  see  post,  "  Ac- 

and see  ante,  Ch.  v.  a.  6. 

tions." 

*  See,  as  to  the  construction  of 

2  Meux  V.  Smith,  2  M.  D.  &D. 

this    section,     ex   parte    ThorolJ, 

789.     1  M.  D.  &  D.  39C. 

3  M.  D.  &  D.  285. 
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required  by  his  assignees,  on  his  last  examination,  to  deUrer 
to  them  his  books  of  account,  which  he  did — and  it  was 
afterwards  found  that  he  was  not  a  trader,  and  that  the  com- 
mission had  improperly  issued, — ^it  was  neld  that  he  might 
support  an  action  ol  trover  for  the  books  a^^ainst  the  assi^- 
nees.^  But  a  bankrupt  cannot  hold  his  assignees  to  haU  m 
an  action  to  tiy  the  validity  of  the  commission.^  But  when 
such  an  action  is  brought  for  some  alleged  irr^ularity  in 
the  proceedings,  or  witnout  any  great  merits  on  the  part 
of  the  bankrupt,  the  lord  chancellor  will  not  make  an  order 
for  the  bankrupt  to  inspect  the  proceeding,  to  enable  him 
to  find  out  the  infirmities  of  the  commission,  if  any  should 
oxist.^ 

In  an  action  by  the  bankrupt  for  maliciously  suing  out  a 
fiat,  the  adjudication  of  the  commissioner  does  not  in  itself 
n^ative  the  want  of  probable  cause.  And  where,  in  such 
an  action,  the  plaintiff  proved  that  the  commission  was 
superseded,  and  that  an  action  of  trespass  was  brought  by 
him  against  the  defendant  for  the  seizure  of  the  goods,  in 
which  the  defendant  pleaded  the  bankruptcy,  and  tnere  was 
a  verdict  for  the  plaintiff;  and  it  was  also  proved  that,  shortly 
before  the  commission  was  taken  out,  the  plaintiff  had  re- 
moved some  goods,  under  circumstances  which  did  not  make 
the  removal  an  act  of  bankruptcy,  but  were  probably  relied 
on  by  the  defendant  as  having  that  effect ;  it  was  held  that 
this  was  enough  to  throw  on  the  defendant  the  onus  of 
proving  probable  cause  for  suing  out  the  commission/ 

In  every  action  of  this  nature,  it  must  be  averred  and 
proved  that  the  fiat  was  superseded ;  and  if  this  feet  is  not 
proved,  the  plaintiff  will  be  non-suited,  although  it  is  not 
averred  in  the  declaration,  and  although  the  defendant  has 
omitted  to  demur  for  the  omission.* 

Where  a  bankrupt  brought  an  action  to  try  the  validity  of 
the  commission,  in  which  a  verdict  was  found  against  him, 
and  he  swore  that  he  was  taken  by  surprise  at  the  trial,  and 
that  he  could  not  proceed  to  a  new  trial,  without  paying 
double  costs  of  the  former  action,  which  he  was  wholly 
unable  to  pay ;  the  court  directed  an  issue,  and  that  the 
former  verdict  should  not  be  set  up  as  an  objection.* 

If  a  bankrupt,  also,  has  done  any  act  amounting  to  an 

1  Summerseti  v.  Jarvis,  6  Moore,  *  Cotttm  v.  James,  1  B.  &  Adol. 

56.     3B.&B.  2.  128. 

«  Chambers  v.  Bemasconi,  6  Bing.  *  IVhitworth  v.  Bali,  2  B.  &  Ad. 

499.  695. 

»  Ex  parte   Vavghan,    14   Ves.  «  Ex  parte  Eager,  Mont  85. 
513. 
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acquieflcence  in  the  commission,  he  is  then  estopped  from 
fining  his  assignees.  Therefore  where  he  goes  to  the  different 
creditors,  to  solicit  them  to  vote  for  particular  j^rsons  as 
assignees ;  ^  or  where  he  takes  a  part  in  the  sale  of  his 
own  effects  under  the  commission;^  or  obtains  his  dis- 
charge out  of  custody  in  an  action  by  a  judge's  ordei^  on 
fte  ground  of  his  bankruptcy;^  or  after  long  acquiescence;* — 
he  will  not,  in  either  oi  these  cases,  be  allowed  afterwards 
to  question  the  commission  in  an  action  against  his  assignees. 
So,  where  in  an  action  by  the  bankrupt  against  the  petition- 
ing creditor  to  try  the  validity  of  tne  commission,  it  was 
proved  that  the  bankrupt  and  petitioning  creditor  attended 
the  second  meetin^^  of  the  commissioners,  and  discussed 
before  them  the  debt  due  to  the  petitioning  creditor,  and 
produced  their  accounts — and  that  the  bankrupt  objected  to 
part  of  the  petitioning  creditor's  account,  whereupon  the 
commissioners  ticked  off  such  items  in  it  as  they  allowed, 
and  struck  a  balance  of  169Z. ; — ^this  was  held  to  lie  evidence 
(to  be  left  to  the  jurj'^)  of  an  implied  admission  by  the  bank- 
rupt, from  his  conauet  and  demeanor  before  the  commis- 
sioners, that  such  a  balance  was  due.*  So,  a  bankrupt  will 
be  restrained  from  bringing  an  action  against  his  assignees, 
after  lying  by  for  a  long  period,  or  after  repeated  acts  of 
acquiescence,  and  the  dismissal  of  a  petition  to  annul  the 
fiat.*  Therefore,  where,  after  a  petition  presented  by  a 
bankrupt  for  a  supersedeas,  he  abandoned  the  petition,  and 
joined  in  a  conveyance  of  part  of  his  property,  and  solicited 
and  procured  also  the  requisite  signatures  to  his  certificate, — 
he  was  restrained  from  proceeding  in  an  action  (against  the 
messenger)  to  impeach  the  commission.'  And  where,  at 
the  insti^tion  of  the  petitioning  creditor  and  another  cre- 
ditor, a  oankrupt  brouffht  an  ejectment  to  recover  the  pos- 
session of  premises  sold  under  a  commission  funder  which 
he  had  acquiesced  for  seven  years), — an  injunction  was 
mxitedf  on  the  petition  of  the  assignees,  to  restrain  him 
from  proceeding  in  it.®  And,  under  very  slight  circum- 
i9tances  of  acquiescence,  where  the  bankrupt  has  lain  by  for 
a  period  of  twenty  years,  the  court  will  grant  an  injunction 
to  restrain  the  banmipt  from  bringing  an  action  against  a 

■  Like  V.  Howe,  6  Esp.  20.  '  Jarrett  v.  Leonard,  2  M.  &  S. 

3  Ottrke  ▼.  Clarke,  ibid.  61.  265. 

s  Ooldie  V.    Gufuton,   4   Camp.  *  18  Ves.  393.    £x  parte  miiie, 

381.     JVaUon  y.  Wace,  2  Carr.  P.  4  D.  &  C.  279. 

171.     5  B.  &  C.  53.     Ex  parte  '  £x  parte  CtUten,   1   G.  &  J. 

£Wg>A,  2  G.  &  J.  532.  317. 

*  Ex  parte  Hornby,  M.  &  B.  1.  <*  Ex  parte  Grant,  Buck,  90. 
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purchaser  under  the  fiat.^  Where  a  bankrupt  had  assisted 
ins  assi^ees,  by  giving  directions  as  to  the  sale  of  the  good^, 
and,  after  the  issuing  of  the  commission,  eave  notice  to  the 
lessors  of  a  farm  which  he  held,  that  he  had  become  bank- 
rupt, and  that  he  was  willing  to  give  it  up,  and  the  lessors 
in  consequence  took  possession  of  the  premises : — ^held,  that 
this  interference  of  the  bankrupt  in  the  sale  of  his  goods 
was  referable  to  an  intention  on  his  part  to  take  care  of  the 
property,  and  see  that  the  most  was  made  of  it;  and  that  it 
aid  not  amount  to  an  assent  to  the  sale.  And  that  he  was 
not  estopped  by  the  act  of  his  having  given  up  his  lease  to 
his  lessors,  the  assimees  not  being  parties  or  privies  to  that 
transaction.^  So  tne  fact  of  the  bankrupt  having  agreed 
with  his  assignees  to  purchase  his  estates,  is  not  an  act 
amounting  to  an  acquiescence  in  the  vahdity  of  the  fiat.' 
But  the  mere  mrrender  by  the  bankrupt  to  the  commis- 
sion, or  having  applied  for  his  protection,  is  not  an  estoppel 
to  hjs  right  to  dispute  it  at  law ;  even  though  he  presents 
a  petition  to  enlarge  the  time  for  lus  surrender,  in  which 
he  states  that  he  has  been  duly  declared  a  bankrupt.^ 
>^either  is  a  bankrupt  estopped  from  controverting  the 
validity  of  the  conmiission  in  an  action  against  a  strajigcr, 
notwithstanding  he  has  even  obtained  his  certificate  under 
it ;  for,  in  order  to  create  an  estoppel,  there  must  be  reci- 
procity between  the  parties;  and  a  stranger  can  neither 
take  advantage  of,  nor  be  bound  by,  an  estoppel.^  But 
where  an  uncertificated  bankrupt  sued  a  stranger  to  the 
commission  for  the  amount  of  a  demand  which  had  accrued 
since  the  bankruptcy,  and  it  was  proved  that  the  bankrupt 
had  attended  the  commissioners,  passed  his  accounts,  and 
afterwards  used  endeavours  to  get  his  certificate  signed; 
this, — ^with  the  commission,  adjudication,  and  assignment, — • 
was  held  sufficient  evidence  of  the  bankruptcy.^  And  even 
in  such  an  action  against  his  assignees,  an  injunction  will 
not  be  granted  by  the  court  of  Chancer)'  to  restrain  him 
from  proceeding  in  it,  merely  on  the  ground  that  he  has 
obtained  his  certificate,  without  alleging  also  that  the  com* 
mission  was  valid,  and  that  the  action  was  brought  with  a 
view  only  to  harass  the  assignees.^ 

>  Ex  parte   Davy,   4   D.  &  C.         '  Butts  v.   Bilke,   4   Pri.    240- 
322.  7  East,  352  b. 

*  Heane  v.  Bogers,  9  B.  &  C.         •  Croftm  v.  Pcole^  1  B.  3t  Adol4 
^77.  56S. 

*  Ex  parte  Hill,  Mont.  9.  '  Kirkpatrick  ▼.  Dennet,  1  Sim, 
«  Mercer  v.  IVite,  3  Esp.  216.           h  S.  40S.    1  G.  &  J.  300. 
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Where  one  of  a  bankmpt's  assignees  had  received  money 

as  a  trustee^  under  a  trust-deed  prior  to  the  conunission, 

which  he  had  not  accounted  for^  and  the  banki'upt  showed 

that  there  would  be  a  clear  surplus  of  his  effects^  he  was 

allowed  on  petition  to  sue  him  in  the  name  of  the  other 

assignee,  ana  he  was  restrained  from  setting  up  his  character 

of  assignee  to  defeat  the  action.^ 

'  And  where  a  bankrupt  disputed  the  validity  of  a  com- 

'  mission,  on  the  ground  of  the  insufficiency  of  the  petitioning 

creditoi^s  debt,  and  applied  to  the  commissioner  to  appoint 

'  an  official  assignee  to  investigate  the  insufficiency  of  the 

debt,  and  take  care  of  the  property;  it  was  held  that  the 

(  bankrupt  was  not  precluded  from  suing  the  official  assignee.^ 

^  A  bankrupt,  however,  will  not  be  permitted  to  try  the 

validity  of  his  commission,  by  actions  against  the  aeht&rs 

I  to  his*  estate.    Therefore,  where  a  bankrupt,  who  insisted 

t  that  his  commission  was  invalid,  ffave  one  of  his  debtors 

f  notice  not  to  pay  his  assignees,  and  brought  an  action  for  the 

I  recovery  of  the  debt, — and  the  assignees  also  threatened 

:  to  do  the  same, — a  bill  of  interpleader  by  the  debtor  was 

I  entertained;  and  upon  the  usual  affidavit,  and  payment  of 

money  into  court,  an  injunction  was  granted.^    And  although 

I  the  assignees  reject  a  debt,  it  cannot  be  sued  for  by  the 

r  bankrupt.'* 

B  As  a  bankrupt,  though  uncertificated,  can  acquire  and 

)  hold  property  against  every  one  except  his  assignees,  so 

\  he  can  maintain  an  action  of  assumpsit  against  a  third 

E  person  for  his  own  work  and  labour  performed  since  the 

issuing  of  the  commission,  and  for  materials  furnished  neces- 
sary to  his  labour.*  And  where  no  claim  is  made  by  the 
assignees,  he  may  also  maintain  trover  for  goods  acquired 
after  his  bankruptcy,^  and  even  assumpsit  for  goods  sold,^ 
or  for  money  lent  and  advanced  by  nim  after  his  bank- 
ruptcy;® as  well  as  trespass  quare  clausum  f regit j  for  a 
trespass  *  committed  before  his  bankruptcy ;  for  the  defendant 
in  any  of  these  actions  cannot  object  to  tne  bankrupt's  claim,^ 


>  £z  parte  Archer,  2   6.  &  J.  B.  L.431.    SUhv.  Osborne,  2  Esp. 

110.  140. 

^  Munk  ▼.  Clark,  2  Bing.  N.  C.  '  Fowler  ▼.  Doum,  I  Bos.  ft  P. 

299.    2  Scott,  475.  44.    Laroche  v.  fVakeman,  Peake, 

3  Loumdet  v.  Concord,  1  Rose,  140.     JVebb  y.  fVard,  7  T.  R.  296. 

180.      18  Vcs.   299.      Harlow  t.  Webb  v.  Fox,  7  T.R.  391, 

Crowleff,  in  Exchequer,  Buck,  273.  '  HayUar  ▼.  Sherwood,  2  Nev. 

contra.  ft  M.  401. 

*  Hilary  t.  Morrit,  5  C.  ft  P.  6.  ■  Evaju  ▼.  Brown,  1  Esp.  170. 

*  Chippendale  v.  T&mlinson,  1  C.  '  Clarke  v,  Calvert,  3  Moore,  96. 

8  Taunt.  742. 
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unless  Ills  assignees  interpose — and  the  bankmpt  may,  in 
fact^  sue  as  a  trustee  for  the  assignees  J 

And  where  judgment  had  heen  entered  up  and  execution 
issued  on  a  warrant  of  attorney  against  a  bankrupt  before 
the  issuing  of  the  fiat,  it  was  held  that  he  was  not  therefore 
disquahfiea,  by  want  of  interest,  from  moving  to  set  aside 
the  execution  on  the  ground  of  bad  faith,  though  the  debt, 
warrant,  and  judgment  are  unimpeached.' 

So  he  may  present  a  petition  against  the  solicitor  for  the 
petitioning  creditor,  on  his  personal  undertaking  to  pay  the 
CNmkrupt  nis  costs  of  a  petition  for  a  supersedeaSy  where  the 
assignees  disclaim  all  interest  in  the  matter.^ 

But  where  the  bankrupt  sued  out  a  latitat,  and  the 
defendant  b^ore  declaration  paid  the  debt  to  the  assignees; 
it  was  held^  that  the  action  being  by  biU,  this  payment 
miffht  be  given  in  evidence  under  the  general  issue.* 

If  in  an  action  by  the  executor  of  a  bankrupt  for  the 
recovery  of  a  debt,  the  defendant  give  in  evidence  the  com- 
mission, and  a  receipt  by  the  assignees  for  the  debt,  such 
evidence  is  sufficient  to  discharge  the  defendant;  but  if, 
instead  of  relying  upon  it,  he  attempts  to  prove  the  validity 
of  the  commission,  and  &Us,  that  is  not  sufficient.^ 

But  an  uncertificated  bankrupt  cannot  bring  trespass 
against  a  defendant  for  seizing  his  furniture,  who  actea  by 
authority  of  the  assignees^  notwithstanding  the  assignees 
had  agreed  with  a  friend  of  the  bankrunt,  for  a  valuable 
consideration,  to  leave  such  furniture  in  tne  bankrupt's  pos- 
session;— for  an  uncertificated  bankrupt  is  not  entitled 
to  retain  any  property  against  his  assignees.*  So,  where 
an  uncertificated  bankrupt  sued  a  creditor  (who  had  become 
such  since  his  bankruptcy)  for  seizing  his  effects  subse- 
quentiiy  acquired, — and  the  creditor,  after  a  rule  to  plead, 
obtained  a  surrender  of  the  interest  of  the  assignees  m  the 
effects  seized; — ^it  was  held  that  this  was  a  ratification  of 
the  seizure  by  the  assignees,  and  that  the  bankrupt  could 
not  recover.^  And  where  a  bankrupt,  before  obtaining  his 
certificate,  brought  an  action  upon  a  promissory  note,  and 
for  money  lent, — ^a  plea  that  the  plaintiff  was  an  uncer- 
tificated oankmpt,  and  that  his  assignees*  ^^  required  the 

*  Cumming  v.  Roelmck,  I  Holt,  ^  Orqflon  v.  PwOe,  1  B.  &  AdoL 
172.      Clarke   v.    Calvert,    (upn.     568. 

Dortet  v.  Penton,  6  B.  &  C.  216.  *  Smith  v.  Evans,  2  Moore,  474. 

3  Pinchei  v.  Harvey,   1  Ad.  &  *  Niat  v.  Jdamum,  3  B.  8t  A. 

£11.  N.  S.  868.  225. 

*  Ex  parte  Beniley,  2  D.  &  C.  ^  ffuU  v.  PkkengiU^  1  B.  &  B. 
578.  282.    3  Moore,  612. 
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defendant  to  pay  to  them"  the  money  claimed  by  the  plaiutifF, 
was  held  good; — and  a  replication,  that  the  causes  of 
action  accrued  after  the  plaintiff  became  bankrupt,  and  that 
the  defendant  treated  with  the  plaintiff  as  a  person  capable 
of  receiving  credit,  and  that  the  commissioners  had  made  no 
new  assignment  of  the  said  note  and  money,  was  held  bad— 
upon  the  established  principle,  that  the  general  assi^ment 
of  the  commissioners  passes  to  the  assi^ees  all  hLs  after- 
acquired,  as  well  as  present,  property  and  debts.^ 

And  although  an  uncertincated  oankrupt  can  maintain  an 
action  of  assumpsit,  if  his  assignees  do  not  interfere,  yet  he 
cannot  support  such  action,  if  he  has  been  twice  a  bankrupt, 
and  he  hsa  not  paid  15*.  in  the  pound  under  the  second  fiat, 
whether  he  has  obtained  his  certificate  or  not ;  for  in  such 
case  all  his  property  is  absolutely  vested  in  his  assignees 
under  the  second  fiat.^ 

Where  the  assignees  employ  the  bankrupt  in  carrying  on 
his  trade  or  manufacture  for'^the  benefit  of  the  estate,  and 
pay  him  money  from  time  to  time,  it  is  evidence  of  such  a 
contract  between  him  and  the  assignees,  as  will  enable  him 
to  recover  from  them  a  reasonable  compensation  for  his  work 
and  labour.^ 

In  a  case  where  the  creditors  of  a  bankrupt  entered  into 
a  deed  of  composition  to  receive  8*.  in  the  pound,  in  JuU 
discharge  of  their  debts,  and  agreed  to  release  every  thing 
beyond  that  to  the  bankrupt,  and  join  in  a  petition  to  the 
chancellor  to  supersede  the  commission — and  one  of  the 
creditors,  having  two  distinct  debts  due  from  the  bankrupt 
(for  one  of  which  he  held  bills  for  the  full  amount),  received 
his  dividend  of  8*.  in  the  pound  on  both  debts,  and  then 
recovered  the  ftdl  value  of  some  of  the  bills ; — it  was  held 
that  the  bankrupt,  under  these  circumstances,  was  entitled  to 
recover  the  money  so  obtained  on  the  bills,  in  an  action  for 
money  had  and  received.^ 

As  a  debt  due  to  a  bankrupt,  as  trustee  for  another,  does 
not  pass  under  the  commissioners'  assignment, — it  has  been 
held  t^t  a  bankrupt,  who  previous  to  his  bankruptcy 
assigned  a  debt  then  owing  to  him,  (and  who  became,  there- 
fore, in  the  nature  of  a  trustee  for  tne  person  to  whom  the 
debt  was  assimed,)  might  sue  the  debtor  in  his  own  name  for 
the  benefit  of  the  assignee  of  the  debt* 

1  Kiiehen  ▼.  Barttch,  1  Saft.  53.  *  Stock  v.  Mawson,  1  B.  St  P. 

*  young  v.   Riihworth,   3   Ncv.  2S6. 

Sl  p.  585.     8  Ad.  &  E.  470.  •  Winch  ▼.  Keeley,  1  T.  R.  619. 
'  Cdet  Y.  Barrowt  4  IViunt.  754. 
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And  where  u  bankrupt  wa8  the  holder  of  a  bond  and  a 
warrant  of  attorney,  and  after  Yns  bankruptcy  and  certi- 
ficate, entered  up  judraient  on  the  warrant  of  attorney ;  it 
wa8  held  tliat  tiie  jud^ent  was  properly  entered,  but  thnt 
the  bankinipt  must  be  considered  as  a  trustee  for  his 
creditors.* 

A  plea  of  the  plaintiff's  bankruptcy  must  state  the  trading 
and  all  the  particulars  necessary  to  lead  to  the  issuing^  of 
a  fiat,  and  aver  positively  that  the  party  fveu  a  bankrupt; 
and  where  a  plea  only  alleged  the  commission  under  which 
the  party  was  duly  found  and  adjudged  a  bankrupt,  it  was 
held  insufficient.^ 

In  order  to  prove  the  averments  of  such  plea  on  the  trial, 
the  adjudication  of  bankruptcy,  with  the  assignment,  and 
proof  that  the  plaintiff  passed  his  examination,  and  endea- 
voured to  obtain  his  certificate,  is  sufficient  evidence  of  tbe 
bankruptcy.^ 

If  one  of  two  defendants  plead  bankruptcy,  puis  darreen 
continuance,  the  plaintiff  cannot  at  nisi  pinus  confess  this  plea 
to  be  true,  and  go  on  as  to  the  other  defendant.^ 

A  banki-uijt  is  personally  liable  for  the  costs  of  an  action 
commenced  by  him,  and  proceeded  in  by  the  assignees 
in  his  name,  not^^'ithstandmg  he  has  obtained  his  certi- 
ficate. And,  though  the  court  of  Chancery  will  protect 
him  from  such  cofi«t.s,  when  he  acts  fairly, — ^yet  where  he 
induces  the  assignees  to  pursue  the  action  by  misrepresen* 
tation,  he  will  not  be  relieved.*  Where  he  sues  as  trustee 
for  his  assignees,  and  for  their  benefit,  and  not  for  the  fruits 
of  his  own  personal  labour,  he  has  been  required  to  give 
security  for  costs.^  And  the  court  of  Common  Pleas,  upon 
one  occasion  of  this  kind,  refw^ed  to  arrant  a  new  trial,  unless 
the  assignees  would  abide  by  the  veraict,  and  become  respon- 
sible for  the  costs.'  So,  where  an  uncertificated  bankrupt 
(after  being  nonsuited  in  an  action  of  trespass  for  fabe 
imprisonment  in  the  court  of  King's  Bench,  on  the  ground 
of  not  being  prepared  with  evidence  to  prove  the  validity  of 
a  former  commission,)  brought  a  ftesh  action  in  the  Common 
Pleas, — the  last-mentioned  court  ordered  the  proceedings  to 
be  stayed,  until  he  paid  die  costs  of  the  former  action;  as 
he  ought  to  have  been  prepared  with  such  evidence  on  the 

>  Guinnest  v.  Carroll,  1  B.  &  Ad.  *  Pascall  v.  Hor^eley,  3  C.  &  P. 

459.  372. 

*  Guinness  v.    Carroll,  2  Man.  *  Ex  parte  Seaman,  1  6.  &  J. 

&  Rv   132  2fi0 

»  Cro/lon  T.  Poole,  1  B.  &  Ad.  •f^'ebb  v.  fVard,  7  T.  R.  296.    • 

568.  7  ^oble  T.  Adam,  7  Taunt.  $9. 
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fii*dt  trial.  ^  But  in  another  case^  where  a  joint  action  was 
brought  by  two  persons,  one  of  whom  was  a  bankrupt, 
and  the  other  a  prisoner  in  Newgate,  the  same  couit  refused 
to  require  such  security ;  though  the  judgment  of  the  court, 
in  this  case,  seems  to  proceed  upon  the  consideration  of  the 
circumstance  of  the  imprisonment  of  one  of  the  plaintiffs,^ 
and  not  of  the  bankruptcy  of  the  other. 
'  Where  an  action  is  brought  against  a  bankrupt  for  the 
same  debt,  which  a  creditor  has  proved  under  the  commis- 
sion, the  proof  cannot  bo  pleaded  in  bar — ^but  the  bankrupt 
may  either  apply  to  the  lord  chancellor  to  expxmge  the  debt, 
or  move  the  court  in  which  the  action  is  brought  to  stay 
proceedings.*  In  assumpsit  against  two  defendants,  where 
one  pleaded  non  assumpsit  and  bankruptcy,  and  the  plaintiff 
entered  a  fwUe  prosequi  as  to  him,  as  to  the  several  matters 
pleaded  by  him — and  the  other  defendant  pleaded  non 
assumpsit; — ^the  latter  was  held  not  discharged  by  the  noUe 
prosequi.*  In  such  case  the  defendant  against  whom  the 
Twlk  prosequi  is  entered,  is  not  entitled  to  costs  under  the 
8  Eliz.  c.  %  even  though  the  plaintiff  was  apprised  of  the 
bankruptcy.* 

Where,  in  an  action  against  a  bankrupt  by  his  lessor  on 
his  covenants  in  a  lease,  he  relies  on  the  76th  section  of 
6  Geo.  4,  c.  16,  as  a  defence,  he  must  plead  specially  facts  to 
bring  him  within  the  section.* 

Bv  5  &  6  Vict,  c.  122,  s.  36,  the  court  authorized  to  act 
in  the  prosecution  of  the  fiat  may,  upon  the  request  in 
writing  of  tliree  creditors  (not  being  partners'),  who  have 
proved  debts  of  the  amount  of  OOi,  direct  the  assignees, 
if  the  bankrupt  shall  be  suspected  of  or  chai'ged  witn  the 
commission  of  any  offence  specified  in  that  act,  to  prosecute 
the  bankrupt  for  such  offence,  and  to  order  the  costs  and 
expenses  to  be  paid  out  of  the  estate.  If  the  assignees 
refuse  or  neglect  to  prosecute,  having  no  lawful  or  reason- 
able impediment  allowed  by  such  court,  the  court  majr  then 
order  the  prosecution  to  be  carried  on  by  the  official  assignee, 
or  bv  the  creditors  making  such  request. 

Tt^ere,  in  an  action  against  a  bankrupt,  he  pleaded  that 
after  the  debt  was  contracted  a  fiat  was  issued  against  him, 

*  Crawley  v.    Impey,   8  Taunt.  444.    Noke   v.    Ingham,    1   Wils. 

407.     2  Moore,  460.  89. 

'  Anon.  2  Taunt.  61.  *  Booth  v.  Middlecoat,    6  Bing. 

3  Harley  v.  Greenwood,  .5  6.  &  445.    4  M.  &  P.  182. 
A.  95;  and  see  ante,  "Election."         *  Hope  v.  Booth,  I  B.  ft  Ad.  508, 

*'  Moravia  v.  Hunter,  2  M.  &  S.  per  Parke,  J. 
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on  the  petition  of  the  plaintiff,  that  before  he  was  adjudged 
bankrupt  an  agreement  was  made  between  him  and  the 
plaintin;»  under  which  the  phdntiff  abandoned  all  proceedings^ 
m  consideration  of  the  defendant  giving  him  a  bill  of 
exchange  as  a  security  for  part  of  his  debt ;  it  was  held,  oa 
special  demurrer,  that  the  plea  did  not  show  the  dabt  to  be 
forfeited,  within  6  Geo.  4,  c.  16,  s.  8,  as  there  was  no  aver- 
ment that  the  plaintiff  had,  or  could  have,  received  by  the 
agreement  more  than  the  other  creditors,  or  that  the 
defendant  had  not  assets  to  pay  all  his  creditors  their 
demands  in  full,  or  that  the  fiat  nad  been  proceeded  with.' 

On  an  indictment  against  a  bankrupt  for  concealing  hk 
effects,  the  venue  may  be  laid  in  any  county,  where  the 
prosecutor  can  prove  an  actual  concealment^  And,  oa 
the  trial  of  such  an  indictment,  a  book  delivered  up  at  his 
last  examination  with  other  papers,  on  his  sifiiiing  a  deda- 
ration  that  they  contained  a  full  and  true  disdosore  and 
discovery  of  all  his  estate  and  effects,  was  held  necessacj 
to  be  produced  as  part  of  the  posecutor^s  case.'  An  indict- 
ment for  perjury  m  an  affidavit  in  bankruptcy  may  be  so^ 
tained,  although  the  affidavit  cannot,  by  the  practice  of  the 
office,  be  used  for  defect  in  the  jurat;  the  perjury  being 
complete  at  the  time  the  affidavit  is  swom.^  Where,  upon 
an  indictment  of  a  bankrupt  for  perjury  (alleged  to  dbxb 
been  committed  in  an  affidavit  sworn  oefore  a  commissioner 
of  the  court  of  Chancery),  it  was  alleged  that  the  defendant 
preferred  his  petition  to  the  lord  chancellor,  setting^  forth 
various  matters,  and  stating  that  "  at  the  several  meetings 
before  the  commissions^  the  defendant  declared  openly  to  a 
certain  effect — ^and  upon  the  trial,  it  appeared  that  the  state- 
ment of  the  petition  vras,  that  ''at  the  several  meetings 
before  the  commissionerSy'  the  defendant  declared  to  tluit 
effect ; — it  was  held  that  this  was  no  variance,  inasmuch  as 
it  was  sufficient  to  set  out  in  the  indictment  the  petition  in 
substance  and  effect ;  and  that  the  word  ''  commission^  also 
was  one  of  equivocal  meaning,  beinff  used  to  denote,  eith^ 
the  trust  or  authority  exercised,  or  £e  person  by  whom  it  is 
exercised;  and  that  on  this  occasion  it  sufficiency  appeared, 
from  the  context  of  the  petition  as  set  forth  in  the  indict- 
ment, that  it  was  used  only  in  the  latter  sense.^     But  where 

1  Davis  Y.  Holding,  U  Ad.  &  £.  >  Rex  v.   Dudman,  4  B.  &  C 

710.    3  Per.  &  D.  413.  850.    Another  objection  taken  at 

^  Rex  T.  Evam,  1  Ry.  &  M.  70.  the  trial  was,  that  the  affidavit  was 

'  Ibid.  awom  before  the  petition  was  pec- 

*  R.  T.  HttUey,  1  Ry.  k  M.  96.  sentefl,  and  consequently  that  there 
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an  indictment  against  a  bankrupt  for  not  making  a  full  dis- 
closure of  lus  estate,  averred  tnat  a  notice  required  liim  to 
surrender  pursuant  to  the  5  Geo.  2,  c.  30,  and  it  appeared 
tliat  the  title  to  the  49  Geo.  3,  c.  121,  was  substituted  for 
that  of  the  5  Geo.  2,  in  the  notice,  the  variance  was  held 
fatal.i 


Section  VIII. 

Of  Suits  in  Equity  by  and  against  an  uncertificated 
Bankrupt. 

Though  an  uncertificated  bankrupt  cannot,  generally 
speaking,  file  a  bill  in  equitv;^  yet  where  he  has  a  clear 
interest,  and  the  assignees  relnse  to  sue,  the  lord  chancellor 
will,  upon  petition,  compel  them  (upon  an  offer  of  indem- 
nity) to  let  him  use  tneir  names  ;^  for  his  disability  in 
general  cases  to  sue  is  not  to  be  acted  upon,  to  the  effect  of 
^oss  injustice.* 

But,  where  a  bankrupt  filed  a  bill  against  a  mortgagee 
of  estates  in  England  and  Berbice,  for  an  account  and 
payment  of  the  oalance  to  his  assignees — and  he  made 
lus  assignees  defendants,  charging  collusion  between  them 
and  the  other  defendants,  but  did  not  aver  that  there 
would  be  a  surplus,  nor  charge  a  direct  application  to  his 
assignees  to  sue ; — a  demurrer  was  allowed  for  want  of  such 
allegations.^  And,  where  a  bill  was  filed  by  a  bankrupt, 
who  had  taken  the  benefit  of  the  Insolvent  Debtors'  Act^ 
and  his  assignees  under  that  act,  against  the  assignees 
f  under  his  commission  and  others,  stating  improper  conduct 

(  and  collusion,  and  that  all  or  most  of  the  creditors  under  the 

'  commission  were  satisfied,  and  praying  an  account, — a  de- 

I  murrer  in  this  case  was  also  allowed,  on  the  ^ound  that  the 

I  proper  mode  of  proceeding  was  by  petition  m  bankruptcy.^ 

^             was  then   no  judicial  proceeding  however,  ia  stated  somewhat  dif- 

I             pending;  and  the  court  inclined  in  ferently  in  Lord  Redesdale's  Trea- 

p             favour  of  the    objection,    though  tise  on  Pleadfaig,  where  it  is  laid 

'             they  gave   no  judgment  iqwn  it.  down,  that  a  banlorupt  may  sue  in 

'             R,  V.  Dudnum,  2  G.  Jb  J.  389.  equity,  if  he  disputes  the  validity 

(                 ^  Rexf.  Burratiom,  1  Gow,  210.  of  the  commission,    provided   he 

,                 '  Hammond  v.  Attwood,  3  Mad.  brings    the    assignees    before   the 

158;  and  see  Bowter  v.  Hughes,  court  by  supplemental  bill. — Mit- 

*              1  Anst.  101.  ford  on  Pleading,  52. 

'                 '  Spragg  V.  Binket,  5  Ves.  587.  *  BenJUld  y.Solomims,  9  Ves.  77. 

^  Per   Lord   Eldon,    Ber^ld  v.  '  Saxton  v.  Davis,  I  Rose,  79. 

f             Solomons,  9  Ves.  77.    The  practice,  18  Ves.  72. 
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So,  where  a  bankrupt  filed  a  bill  against  a  debtor  to  bis 
estate,  asserting*  the  invalidity  of  the  commission,  and  charg- 
ing collusion  between  his  assignees  and  the  debtor — a  de- 
murrer was  likewise  allowed,  the  proper  course  being,  either 
to  try  in  an  action  the  validity  of  the  commission,  or  to 
petition  to  remove  the  assignees/ 

Where  a  bill,  however,  was  filed  by  an  uncertificated 
bankrupt  in  the  Exchequer — though  the  assignees  were 
not  before  the  court — yet,  it  being  admitted  that  the  aa- 
sig-nees  had  already  failed  in  an  ejectment  brought  by  them 
to  recover  the  premises  in  question,  by  not  being  able  to 
prove  the  petitioning  creditor's  death, — the  court  retained 
the  bill,  until  proper  parties  should  be  added  (if  necessary), 
the  plaintiff  paying-  the  costs  of  the  day.^  And  where  a 
bankrupt  filea  \\  bifi  against  a  creditor  (who  was  prosecuting 
an  action  at  law  against  him)  without  making  his  assignees 
parties  to  the  suit,  and  stated  in  his  bill,  that  if  the  accounts 
were  taken  between  him  and  the  creditors,  a  balance  would 
be  found  due  to  him ;  and  the  bill  also  prayed  a  discorery  as 
well  as  an  account,  and  pnj-meut  of  the  balance  with  the 
usual  submission,  and  also  an  injunction  and  general  relief; — 
a  plea  of  bankruptcy  was  ovemiled  by  the  vice-chancellor, 
though  he  thought  the  bill  went  too  far,  to  pray  that  the 
balance  of  the  account  might  be  paid  to  the  plaintiff  ^  ^  and 
this  decision  was  afterwards  affirmed  upon  appeal."* 

The  court  will  not,  under  any  circumstances,  order  a 
bankrupt  who  presents  a  petition  to  give  security^  for  costs  ;^ 
nor  will  the  court  give  costs  against  him,  on  his  petition  to 
Bnnid  the  fiat,*  unless  it  is  prosecuted  vexatiously,  and  he  is 
evidently  aware  of  having  committed  an  act  of  tenkruptcj.' 
And  a  bankrupt  who  has  obtained  his  certificate  loses  his 
privilege  as  to  costs.® 

On  the  hearing  of  a  petition  to  reverse  the  adjudication, 
the  bankrupt  is  entitled  to  have  copies  of  the  depositions,  to 
enable  him  fairly  to  dispute  the  bankruptcy.® 

An  uncertificated  bankrupt  cannot  petition  that  his 
assignees  may  be  ordered  to  account,  without  alleging  that 

1  Hammond  v.  Attwood,  3  Mad.  «  Ex   parte    Heath,    M.   8b    Bl. 

158.  116. 

-  Gwett  V.  Armita^e,  2  Anstr.  '  Ex  parte  Thompton,  4  D.  &  C. 

412.  534. 

3  Lownda  v.    Taylor,   2  Rose,  ^  Ex  parte  Lomas,  4  D.  &   C. 

365.     1  Mad.  43.5.  •  258. 

*  2  Rose,  432.  »  Ex  parte  Jackson,  2  D.  &  C. 

^  Ex  parte  Munk,  2  D.  &  C.  601.    Ex  parte  SmUh,  S  D.  &  C. 

120.  101. 
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his  estate  will  produce  a  surplus^  after  paying  20;.  in  the 
pound.^ 

A  bankrupt  will  be  permitted  to  prosecute  a  petition, 

impeaching  the  debt  on  which  the  commission  issued,  in 

JbrmA  pauperis  (provided  a  proper  case  is  shown),  upon  a 

certificate  of  counsel,  that  the  petitioner  had  just  cause  to 

be  relieved,  and  an  i^davit  that  he  was  not  worth  5/.^ 

Upon  the  same  principle,  also,  as  that  which  incapaci- 
tates a  bankrupt  from  being  a  plaintiff'  in  a  suit,  he  is  in 
general  protected  from  being  sued  in  equity  as  a  defendant. 
Thus,  where  a  bankrupt  had  mortgaged  a  copyhold  estate, 
"but  no  bargain  and  sale  was  made  to  his  assignees,  and  the 
mortgagee  filed  a  bill  against  the  bankrupt  and  his  assignees 
to  redeem, — a  demurrer  by  the  bankrupt  was  allowed,  as  he 
was  not  a  necessary  party  to  the  bill.^ 

So,  the  bankrupt  cannot  be  joined  as  a  defendantj  in  a 
suit  against  his  assignees  for  the  purpose  of  relief  ."^  But  it 
seems,  if  any  discavery  is  sought  of  his  acts  before  he 
became  bankrupt,  he  may  be  compelled  to  answer  to  that 
part  of  the  bill,  for  the  sake  of  discovery,  and  to  assist  the 
plaintiff  in  obtaining  proof;  though,  at  the  same  time,  his 
answer  cannot  be  read  against  his  assignees.^  Therefore, 
where  a  bill  was  filed  against  a  bankrupt  and  his  assimees, 
charging  a  fraudulent  bankruptcy,  for  the  purpose  of  defeat- 
inj^  tne  plaintiff's  execution,  as  well  as  other  circumstances 
of  fraud,  and  praying  a  discovery  and  injunction,  —  a 
demurrer  by  the  bankrupt  was  ovemded.^ 

BaUey  v.  Vinemt,  ^  Mad.  48. 
18  Ves.  72. 

^  Mitford  on  Pleading,  142;  and 
see  OUutford  v.  Jeffery,  cit.  1  Ves. 
&  B.  549. 

'  King  V.  Martin,  2  Ves.  jun. 
641 ;  and  see  post.  Chap.  x?iii.  s.  1. 


1  Ex  parte  Ryley,4  D.  &  C.  50. 

'  Ex  parte  Northam,  2  Ves.  &  B. 
124. 

3  Lloyd  Y.  Lander,  5  Mad.  282. 

*  GrUfin  V.  Archer,  2  Anst.  478. 
dt.  2  Ves.  jun.  643.  Whitivorth 
w.  Dttois,  1  V.  &  B.  545;  and  see 
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CHAPTER  XIV. 

OF  THS  CERTIFICATE. 

Sect.  1.  Of  the  AUawanee  hf  the  Cammisrioner, 

2.  Qf  the  ConfirnuUvm  hy  tJie  Court  of  Secuu, 
and  herein  qfopponna  such  ConfimuUion;  the 
Allowance,  ana  recauing  the  Oartificate  after 
being  so  con/irmed.  - 

S.  When  the  CertifieaU  is  Void. 

4.  Ejffectqfthe  Certificate. 

5.  Of  Pleading  the  Certificate;  and  h^an  qf  the 

Evidence  to  support  it,  or  defeat  it. 

6.  Of  Discharging  a  certificated  Bemkrupt. 

7.  Of  the  Bankrupts  Liability  on  a  new  Promdse. 

(For  the  Practice  on  Petitions  to  stay  the  CefH- 
JUatCj  see  post,  "  Practice  on  Petition,**) 


Section  I. 

Of  the  Allowance  by  the  Commissioner. 

The  mode  of  obtaining  the  bankrupt's  certificate^  is  iiuita> 
rially  altered  by  the  5  &  6  Vict.  c.  12z,  it  no  lon^  reaoinng^ 
the  signatures  of  his  creditors,  and  the  commissioner  haviiig 
now  power  either  to  allow  it  unconditionall j,  or  to  mtsp^m. 
the  allowance,  or  to  annex  such  conditions  to  tixe  allowance 
of  it  as  he  may  think  proper,  subject,  however,  to  the  con- 
firmation of  such  allowance  oy  the  court  of  review. 
The  new  mode  of  proceeding  is  thus  specified  by  the  39th 
section  of  the  above  statute.    The  court  authorized  to  act  in 

1  The  4  &  5  Ann.  c.  17,  8.  19,  Geo.  1,  c.  24,  s.  16,  incorpoimted 
waB  the  first  statute  that  gave  to     both  these  requisites,  which  ^ 


the  bankrupt  the  benefit  of  a  certi-  subsequently  included  in  the  5  Geo. 

ficate  of  conformity ;  by  which  act  2,  c.  30,  s.  10,  and  the  6  Geo.  4» 

the  power  of  granting  it  was  vested  c.  IG.    The  power  of  the  commis- 

in  the  commissioners  alone.    The  5  sioners  given  by  the  statute  of  Anne 

Ann.  c.  22,  afterwards  required  the  is  now  revived  by  the  statute  5  &  6 

consent  of  the  creditors.     The  5  Vict.  c.  122. 
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the  prosecution  of  the  fiat  may,  on  the  application  of  the 
bankrupt,  anpoint  a  public  sitting  for  the  allowance  of  his 
certificate,  oi  which  twentj-one  days'  notice  must  be  given 
in  the  Ltmdan  Gazette,  and  to  the  solicitor  of  the  assi^ees. 
At  this  sitting  any  of  the  bankrupt's  creditors  may  be  heard 
against  such  allowance ;  but  it  is  expressly  declsured  that  it 
shall  not  be  requisite  for  the  certificate  to  oe  signed  by  any 
of  the  creditors.  The  court  is  to  have  regard  to  the  confor- 
mity of  the  bankrupt  to  the  bankrupt  laws,  and  to  his  con- 
duct as  a  trader  berore  as  well  as  after  his  bankruptcy,  and 
to  judge  of  any  objection  against  allowing  the  certincate,  and 
either  find  the  banWupt  entitled  thereto,  and  dlow  the  same, 
or  refuse  or  suspend  the  allowance,  or  annex  such  conditions 
thereto  as  the  justice  of  the  case  may  require.  The  certificate, 
however,  will  be  no  dischar^,  imless  the  court  shall,  iu 
writing  under  hand  and  sea^  certify  to  the  court  of  review 
that  die  bankrupt  has  made  a  full  discovery  of  his  estate  and 
effects,  and  in  all  things  conformed  to  the  bankrupt  law,  and 
that  there  does  not  appear  any  reason  to  doubt  the  truth  or 
fulness  of  such  discovery;  nor  unless  the  bankrupt  make 
I  oath  in  writing  that  the  certificate  was  obtained  fairly  and 

I  without  fraud.    The  certificate  must  also,  after  such  oaths,  be 

confirmed  by  the  court  of  review,  against  which  confirmation 
any  of  the  creditors  may  be  heard  before  such  court. 

In  the  exercise  of  the  new  authority  given  to  the  commis- 
sioner by  the  above  section,  he  will  of  course  be  materially 
influenced  (except  in  the  power  given  to  him  now  to  inquire 
into  the  bankrupt's  conduct  berore  his  bankruptcy)  by  the 
former  decisions  of  the  lord  chancellor  and  the  court  of 
ireview  upon  petitions  to  stay  the  certificate ;  for  the  same 
I  reasons  that  have  been  assigned  for  allowing  or  staying  the 

I  certificate*  by  the  lord  chancellor  or  the  court  of  review,  will 

I  equally  apply  to  the  allowance  or  disallowance  of  it  by  the 

I  commissioner.    And  it  would  seem,  that  only  those  creditors 

are  entitled  to  be  heard  against  the  allowance  of  the  certi- 
ficate, who  had  formerly  a  right  to  sign  it.    Therefore  a  cre- 
f  ditor  who  is  not  entitled  to  a  dividend, — as  a  creditor  on  a 

bond  of  indemnity  who  has  not  been  damnified,^  or  who  has, 
I  after  proof,  been  fully  paid  by  the  surety;*  a  receiver  ap- 

pointed to  prove  and  receive  dividends,^  or  a  petitioning  cre- 
'  ditor,  who  nas  not  proved  his  debt  at  a  public  meeting/ — as 

I  See  post,  section  2;  and  section         ^  Ratelifer.  Ounton,  6  Mad.  193. 
f  3,  "When  the  Certificate  is  Void."         <  Ex  parte  Shaw,  1  G.  *  J.  151. 

^  Ex  parte  Bttckner,  1  C.  B.  L.     Ex  parte  fVyatt,  2  D.  ft  C.  211. 
462.  *  Ex  parte  Davii,  2  Cox,  398. 

ee2 
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none  of  tliese  could  formerly  sign  the  certificate — onght  not 
to  be  permitted  to  be  beard  against  its  allowance. 

By  section  40  it  is  declared  tbat  any  contract  or  securi^ 
made  or  ^ven  by  tbe  bankrupt,  or  any  other  person,  unto  or 
in  trust  tor  any  creditor,  or  u)r  securing  the  payment  of  anj 
money  due  by  the  bankrupt  at  his  bs^okruptcy,  as  a  consi- 
deration, or  with  intent  to  persuade  the  creditors  to  forbear  op- 
posin^,^  or  to  consent  to,  the  allowance  or  confirmation  of  toe 
certim^ate,  shall  be  void }  and  the  money  thereby  secured,  or 
a^eed  to  be  paid,  shall  not  be  recoverable,  and  the  par^  sued 
on  such  contract  or  securilT  may  plead  the  general  issue,  and 
give  the  act  and  the  special  matter  in  evidence. 

And  by  section  41,  if  any  creditor  shall  obtain  any  sum  of 
money,  or  any  goods,  chattels,  or  security  for  money,  firom 
any  person,  as  an  inducement  for  forbearing  to  oppose,  or  for 
consenting  to  the  allowance  or  confirmation  of  the  certificate^ 
the  creditor  is  liable  to  a  forfeiture  of  the  treble^  value  or 
amount  of  such  money,  goods,  chattels,  or  security^  which 
(by  section  82)  may  be  sued  for  by  the  assignees  of  tne  bank- 
rupt's estate  in  any  of  the  superior  courts  of  record,  and  the 
money  so  recovered  is  to  be  divided  among  the  creditors.  It 
seems,  also,  that,  under  these  circumstances,  the  certificate 
would  be  void,  on  the  ^und  of  firaud  generally,  although 
there  is  no  express  provision  to  this  effect  in  the  statute. 

The  bankrupt,  it  seems,  is  entitled  to  the  inspection  of  the 
proceedings  under  the  commission,  for  the  purpose  of  ascer- 
taining the  debts  proved,  with  a  view  to  solicit  his  creditor 
not  to  oppose  his  certificate.^ 

Even  if  the  money  is  to  be  divided  among  all  the  creditors,^ 
or  is  paid  by  a  third  person  mtJiaut  tlie  privity  of  the  bank- 
rupt,* the  certificate  will  be  ec^uaUy  void ;  since  g^t  cor- 
ruption and  oppression  mi^ht  anse  mm  a  combination  of  aO 
the  creditors  to  exact  conditions  for  their  consent  to  the  ce^ 
tificate.^  And,  for  the  same  reason,  a  guarantee  given  by  a 
third  person  to  a  creditor,  to  induce  him  to  sign  the  certi- 


1  Under  the  former  statute  it  was  Smith  v.  Bromley,  2  Douy^.  696,  d. 

held,  that  although  a  hUl  of  ex-  Cockthatt  ▼.  Bennett,  2  T.  R.  766. 

change  given  to  a  creditor  to  sign  Nerot  v.  Wallace,  3  T.  R.  17.  Ctim 

the  certificate  was  void,  yet,  if  it  v.   Looell,   1  Esp.  282.    Ex  parte 

was  given  merely  to  prevent  oppo-  Minton,  3  D.  &  C.  688. 
sition  to  it,  it  was  good  in  the  hands         '  Ex  parte  Morgan,  1  G.  &  J.  404. 
of  «  bondjide  holder,  without  notice.        *  Jmet  v.  Barldey^  2  Doug.  695, 

Birch  V.  Jervis,  3  C.  &  P.  379.  n.  3. 

-   Before   this   enactment,   the         *  Holland  v.  Palmer,  1  Boa.  k  P. 

amount  only  of  the  money  so  ob-  95.    Ex  parte  Butt,  10  Yes.  359< 
tained  could  be  recovered  back.  See        '  Per  Lord  M.  2  Doug.  698. 
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ficate,  and  to  trust  the  bankrupt  with  goods,  was  held  to  be 
void.* 

It  may,  on  the  first  view,  seem  a  hard  case  upon  the  bank- 
rapt — ^when  a  third  person,  without  the  least  knowledge  on 
his  part,  gives  money  to  obtain  a  creditor's  consent — ^that  the 
certificate  should  for  this  reason  alone  be  held  void.^  The 
principle  on  which  tins  doctrine  is  founded  is,  that  although 
the  bankrupt  shall  not  be  punished  for  the  fraud  of  a  third 
person,  yet  he  shall  not  avail  himself  of  it.* 

If  a  creditor  is  even  induced  by  money  to  withdraw  a  pe* 
tition  presented  against  the  certificate— or  afiter  such  a  peti- 
tion sells  his  debt,  with  an  agreement  to  withdraw  his  petition, 
—this  will  also  avoid  the  certificate ;  and  in  order  to  prevent 
such  practices,  (which,  it  seems,  were  at  one  time  not  unfre* 

Suent,^  petitions  against  a  certificate  are  now  not  permitted  to 
•e  witndrawn,  as  a  matter  of  course.^ 
The  same  principle  (in  regeLvd  to  the  privity  of  the  bank^ 
mpt,)  applies  to  a  contract  or  security  to  pay  money,  as  well 
as  to  money  actually  paid;  it  being  per&ctly  immaterial 
whether  the  one  or  the  other  is  paid  or  given  with  or  without 
his  knowledge — and  whether,  also,  the  agreement  is  to  pay 
money  to  individual  creditors,  or  to  aU  the  creditors.^  In 
like  manner,  where  the  security  is  given,  in  consideration  of 
the  creditor  witlidrawiruf  a  petition  preferred  by  him  against 
the  bankrupt's  certificate,  the  same  principle  which  applies 
when  money  is  paid,  will  render  the  certificate  equally  bad.® 

1  Hankey  y.  Cobb,  I   Ad.  &  £.,  there  were  creditors  enough  who 

N.  S.  490.  woald  sign  the  certificate,  and  an 

'  1  Doug.  22S.     10  Ves.  359.  enemy  of  the  bankrupt  were  to  giye 

'  Under  the  former  law,  though  money  to  one  of  the  creditors  to 

the  bankrupt  was  prevented  from  induce  him  to  sign,  for  the  mere 

derlTing  any  benefit  from  a  certi-  purpose  of  prerenting  the  bankrupt 

llcate,  to  which  the  signature  of  a  from  receiving  any  benefit  from  the 

creditor  had  been  thus  obtained,  yet  certificate, — ^that  this  would  be  a 

he  was  not  precluded  from  procur*  fraud  on  the  bankrupt,  and  would 

ing  anoiher  certificate  sufficiently  not  hurt  him. 

signed,  without  the  signature  of  the  ^  Ex  parte  GUnon,  1  C.  B.  L.  465. 

creditor  who    had    received   the  6  Ves.  5. 

money;   and  the   lord  chancellor  *  /oner  v.  fiarAtoy,  2  Doug.  695. 

would,  in  such  a  case  (upon  the  ap-  HoUand  v.  Palmer,  1  Bos.  &  P.  95. 

plication  and  affidavit  of  the  bank*  Ex  parte  Butt,  10  Ves.  559. 

rupt)  assist  him   in  so  doing,  by  *  Summery,  Brady,  1  H.  B.  647. 

ordering  the  first  certificate  to  be  A  different  doctrine  vras  formerly 

cancelled,  that  he  might  be  enabled  held  in  Lmifis  v.  Chate,  1  P.  Wms. 

to  procure  a  fresh  one.     (Ex  parte  620,  but  that  case  has  been  long  ex- 

Harritcn,  4  Mont.  B.  L.  App.  36.  ploded  as  an  authority.    See  Lord 

Per  Eyre,  C.  J.  HoUand  v.  Palmer,  Loughborough's  judgment,  1  H.  B. 

I  Boa.  &  P.  96.)    And  Lord  Mans-  655. 
field  said  in  a  case  of  this  kind,-^f 
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And  thoueh  the  bankrupt  gives  a  promifisory  note  for  a 
pre-existing  debt  to  a  creditor,  who  has  not  proved  under  the 
mty  yet  the  note  wiU  not  be  altogether  invalid,  for,  inde- 
pendently of  a  security  being  void,  which  is  given  to  a  cre- 
ditor to  induce  him  to  sien  the  certificate,  it  is  against  public 
policy  that  anything  leading  to  that  result  should  be 
allowed.^ 

The  principle  of  these  decisions  is  also  extended  to  the  case 
of  an  insolvent,  who  assigns  over  his  effects  for  the  benefit  of 
his  creditors,'^  or  who  is  dischaiged  under  the  provisions  of 
the  insolvent  debtors'  act.  And  where  a  creditor  withdrew 
his  opposition  on  receiving  £rom  the  insolvent  a  promissoxy 
note  for  the  amount  of  his  debt,  upon  which  note  he  sued  the 
insolvent,  who  settled  the  action  by  giving  a  warrant  of 
attorney,  it  was  held  that  the  warrant  of  attorney  was  equa% 
void  with  the  note,  for  no  subsequent  arrangement  can  render 
that  legal  which  was  in  its  origin  illegal.^  But  a  further  secu- 
ritr  given  by  a  third  person  to  a  creditor,  for  the  safne  amoutU 
only  as  he  would  be  entitled  to  in  proportion  with  the  otiier 
creditors,  has  been  held  (in  the  case  of  a  deed  of  composition) 
not  within  the  principle ;  as  the  creditor  was  not  to  receive 
more  than  the  others.'^  This  point,  however,  it  is  appre- 
hended, would  not  be  so  decided  in  die  case  of  a  bankrupt  s 
certificate, — ^the  statute  expressly  declaring,  that  awf  security 
whatever  for  the  payment  of  money,  with  intent  to  persuade 
the  creditors  to  forbear  opposing,  or  to  consent  to  tue  certi- 
ficate, shall  be  void.^ 

By  a  general  order  of  Lord  Apsley,  the  commissioners  are 
directed  to  inquire,  whether  the  oankrupt  ever,  and  how  long 
before,  had  obtained  a  certificate  under  any  former  conunis- 
sion,  or  had  been  dischaiged  under  any  act  for  the  relief  of 
insolvent  debtors ;  and  in  case  they  have  reason  to  believe 
either  the  one  or  the  other  of  these  facts,  the  commissioners 
are  directed  to  proceed  upon  such  inquiry,  and  hear  the 
evidence  thereon  in  the  presence  of  the  bankrupt,  who  is  to 
be  informed  of  the  subject  of  the  inquirr,  and  to  be  at  liberty 
to  lay  evidence  before  them  relating  tnereto.  And,  in  case 
any  of  such  matters  appear  to  the  commissioners,  they  are 
directed,  at  the  time  of  making  their  certificate,  also  sepa- 
rately to  certify  to  the  lord  chancellor  such  of  the  said 
matters  as  they  find  to  be  true,  and  to  transmit  such  separate 

^  Hayit:o9dY.Chamben,bh.kA,  ^  Rogert  y,    KingtioH,   2   Bing. 

753.  441. 

^  Jaek$m  t.  Lomat,  4  T.  R.  166 ;  /  Feise  v.  Randaii,  6  T.  R.  146. 

and  Bee  CocfuhottY.  Bennett,  2  T.R.  ^6  Geo.  4,  c.  16,  s.  125 ;  5  &  6 

763.  Vict.  c.  122, 8.  40. 
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certificate  to  the  seerataiy  of  bankrapCSy  to  be  laid  before  the 
kvd  chanodlor  at  the  same  tune  with  the  other  certificate. 
•  Andy  tnr  a  general  order  of  Lord  Eldon,^  the  sigpuiture  and 
Healing  ot  the  certificate  by  the  conunissiooermnst  be  attested 
in  writing  b j  the  §olicitor  to  the  commiwion,  or  some  dark  of 
the  solicitor— or  by  the  messenger  to  the  oommissiony  or  bj 
some  clerk  of  the  commissioner. 

The  discretion  of  the  commissioner,  as  to  allowing  the 
bankrupt's  certificate,  is  sulgect  to  no  control;  he  is  to  be 
&;ovemed  entirely  by  his  own  opinion,  whether  the  bankrupt 
Kas  dealt  fairly,  or  muidnlentljr,  by  his  creditors.  The  juna- 
diction  of  the  commissioner  in  this  respect  is,  indeed,  as 
distinct^  as  uncontrollable,  and  as  much  without  appeal,  as 
that  of  the  lord  chancellor  himself.  The  court  of  review  may 
render  the  certificate  nugatory  by  withholding  its  confirma* 
tion,  or  recommend  the  commissioner  to  review  his  judgment, 
in  case  he  refiise  to  certify,  yet  neither  that  court  nor  the 
lord  chancellor  can  exoercise  any  conkolline  authority  over 
him  on  this  subject^  And  where  the  commissioners  liad,  on 
one  occasion,  given  certain  reasons  in  writing  to  the  lord 
chancellor  fi>r  refiisinff  to  sign  the  certificate,  and  the  bank- 
rupt petitioned  that  the  commisaioners  should  produce  them. 
Lord  Erskine  dismissed  the  application.'  A  mandamMf^ 
llierefore,  will  not  lie  to  compel  a  commissioner  to  sim  a 
bankrupt's  certificate.^  And  where  a  certificate  has  oeen 
allowed  by  the  commissioner,  and  is  sent  back  to  him  by  the 
court  of  review,  for  the  purpose  of  letting  in  the  proof  of  other 
creditors,  the  commiasioner  is  not  coimned  to  that  object; 
and  if  he  cannot  conscientiously  and  judicioualr  re-certify 
what  he  has  certified  before,  he  is  not  compeUable  to  do  so ; 
neither  is  he  bouxul  by  his  former  certificate.  He  may, 
therefore,  in  such  case,  rduse  to  sign  ^shipfinnaiUal  certificate. 
It  seems  that  the  original  and  supplemental  certificates  are 
considered  but  as  one  act,  the  supplemental  one  giving  the 
date  to  the  whole ;  so  that  if  the  commissioner  was  to  certify 
with  reference  to  the  subsequent  proceedings,  he  would  w 
understood  to  re-certify  all  that  was  contained  in  the  original 
certificate.* 

The  conmiiseioner,  in  examining  the  bankrupt's  conduct 

'  Augast  S»  1809.    And  lee  ex  *  Ex  p«te  Kmg,   15  Vet.  126. 

fUteJmi^,  1  G.ftJ.  laa.  'Hkii   bankrupt,  of  notorious  m^ 

3  £k  pute  Kmg,li  Ym.  417.  13  muj,  ^jgiM,  upon  four  dUBemt 

Vet.  181.  15  Ves.  126.  oecwioas  to  two  ftiicoessive  chui. 

>  13  V€B.  182.  ceUon,  at wdl  aa  the  couit  of  Kiai^s 

*  ^  putt  JoknKmg,1EMtl,  92;  Bench,  to  compel  the  oommiMioiiani 

mA  aee  per  Lord  Hardwidce.   Ez  to  m^  hie  certificate, 
parte  mUiammm,  I  Atk.  82. 
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previous  to  allowing;  his  certificate^  is  not  now^  aa  fonneily,' 
confined  to  his  conduct  since  he  became  a  bankmpt — ^but  may 
inquire  into  liis  conduct  before,  as  well  as  after,  his  bank- 
ruptcy.^ The  bankrupt  is  not  bound  to  pay  the  fee  for  the 
signature  of  the  commissioner  to  his  certificate,  but  it  seems 
tlut  the  assignees  are  now  liable  to  pay  it.^ 


Sbction  II. 

Of  the  Con/irmati&n  of  the  Certifieate  by  the  Court  of 
MemeWy  and  herein  of  opposinff  such  Confirmation;  the 
AUotvancey  and  reeattiry  the  Certificate  after  being  so 
confirmed. 

When  the  cei*tificate  is  allowed  by  the  commissioner,  in 
order  to  be  of  any  effect,  it  must  be  confirmed  by  the  court 
of  review,  before  which  formality  it  is  in  law  considered  as 
no  certificate.^  Previous  to  this  proceeding,  however,  the 
bankrupt  must  make  oath  in  wnting,  that  the  certificate 
of  the  commissioner,  and  the  consent  of  the  creditors,  were 
severally  obtained  without  fraud.^  If  a  petition  is  presented 
against  the  certificate,  it  is  immediately  stayed,  until  the 
petition  is  heard  by  the  court  of  review,  which  is  set  down 
to  come  on  in  the  usual  course.  The  petition  should  be 
served  upon  the  bankrupt,  that  he  may  have  an  opportunity 
of  answering  the  allegations  contained  in  it ;  and,  if  the 
court  eventually  makes  an  order  to  stay  the  certificate,  such 
order  should  oe  drawn  up  within  three  months,  or  the 
certificate  will  be  confirmed.^ 

As  soon  as  the  certificate  is  confirmed  by  the  court  of 
review,  it  should  be  entered  of  record  at  the  bankrupt  office, 
and  have  a  memorandum  of  such  entiy  indorsed  thereon  by 
the  proper  officer,  or  his  deputy,  pursuant  to  the  reauisition» 
of  the  6  Geo.  4,  c.  16,  s.  96 ;  otherwise  it  will  not  be 
receivable  in  evidence  in  any  court  of  law,  or  equity. 

1  1  V.  &  B.  47.  48.  1  Rose,  190.  referred  to  them  by  the  great  kiJ; 

'  See  ante.  but  the  practice  of  referring  it  to 

>  Re  Dawion,  3  D.  Jb  C.  317.  the  judges  for  a  long  time  became 

*  Ex  parte  Sawyer,  1  Rose,  141.  obsolete.  Ex  parte  ^oumnrer,  1  Atk. 

7  T.  R.  296.     Ex  parte   AmeU,  84,87. 

19  Ves.  208.     Ex   parte   Pavey^  *  5  &  6  Vict.  c.  122,  s.  39;  and 

2  G.  &  J.  358.  The  former  statutes  see  ex  parte  Carruthen,  3  M.  D.  & 

of  4  et  5  Ann.  5  Geo.    1,   and  D.  269,  OTerraUng  ex  parte  Afoy, 

5  Geo.  2,«naUed  two  of  the  judges  2  M.  D.  &  D.  381,  and  ex  parte 

(as  well  as  the  lord  chanceUor)  to  Waterhtnue,  ibid.  760. 

allow  and  confirm  the  certificate,  *  Lord  Loughborough's  General 

upon  the  consideration  of  it  being  Order,  22nd  Mareh,  1796. 
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The  certificate;  as  well  as  all  other  proceedmgs  under  a 
fiat  in  bankruptcy^  are  exempted  from  an j  stamp  duty.^ 

By  a  general  order  of  Lord  Apsley,^  when  any  certificate 
was  brought  to  the  secretary  of  banlmipts  in  order  for  allow* 
ance^  he  was  directed  to  search  for  and  certify  to  the  lord 
chancellor^  whether  he  could  find  any  previous  certificate 
having  been  before  allowed  to  the  same  bankrupt. 

There  are  no  compulsory  words  in  the  statute  to  oblige^ 

the  court  of  review  to  confirm  the  certificate,  which  is 

entirely  a  matter  resting  in  the  court's  discretion,*  though, 

at  the  same  time,  not  quite  arbitrarily  so;  as  it  must  proceed 

by  certain  rules  pointed  out  by  the  act  of  parliament,  and 

established  by  a  series  of  diecisions  in  bankruptcy.    If  these 

Tequisites  are  complied  with,  the  court  ought  to  confirm  the 

certificate :  if  not  complied  with,  or  if  there  is  ground  for 

him  to  think  that  there  is  fraud  or  concealment  on  the 

i  part  of  the  bankrupt,  the  court  may  absolutely  refuse  to 

1  confirm  it.^    In  considering  the  propriety  of  allowing  the 

certificate  imder  the  former  law,  the  authority  of  the  lord 

;  chancellor,  like  that  of  the  commissioners,  was  confined  to 

r  the  investigation  of  the  bankrupts  amduct  under  tlie  con^ 

I  mission;  and  the  chancellor  haa  no  power  to  take  into  his 

consideration  any  circumstance  afiecting  the  bankrupt,  which 

^  was  entirely  unconnected  with  the  bankruptcy.^    And  it  may 

I  be  doubtful  whether  the  court  of  review  has  any  greater 

.  power,  for  no  authority  is  expressly  given  to  that  court  as  to 

the  commissioners  to  inmiire  into  the  conduct  of  the  bank* 

,  rupt  before,  as  well  as  alter  his  bankruptcy.     In  granting  or 

withholding  the  certificate,  however,  tne  lord  chancellor  was 

influenced  by  a  number  of  considerations,  to  which  the 

I  commissioners  were  not  to  attend.^ 

\  If  all  the  requisites  have  been  complied  with,  previous  to 

.  laying  a  certificate  before  the  court  of  review  for  confirm- 

^  ation,  it  may  be  confirmed,  even  aflter  the  death  of  the  bank- 

rupt.'    And  where  a  joint  certificate  of  two  bankrupts  has 
been  allowed,  and  one  dies  before  confirmation,  it  will  be 
confirmed  as  the  separate  certificate  of  the  survivor.^ 
I  Any  creditor  who  has  proved,  or  even  been  admitted  a 

claimant,^  under  the  fiat,  and  who  has  good  grounds  for 


»  6  Geo.  4,  c.  16,  s.  98.  •  Ex  parte  King,  11  Ves.  421. 

*  12th  February,  1774.  ^  Bromley  y,  Ooodere,  1  Atk.  7' 
»  And  see  ante,  627.  *  Ex  parte  Currie,  10  Ves.  51. 
«  Per  Lord  Hardwicke.  2  Ves.  Ex  parte  Couart,  1  G.  &  J.  248. 

249.     1  Atk.  82.  Ex  parte  Carter,  3  D.  &  C.  549. 

*  Ex  parte  Gardner,  1  Ves.  &  B.  »  Ex  parte  PydeU,  1  Atk.  73.  Ex 
45.  parte  milianuon,  ibid.  81. 

E  E  3 


<J34  Ofthe  Certificate.  [Chap.  14. 

oppofiing  the  confinnation  of  the  bankrupt's  certificate^  may 
do  so  by  petition  to  the  court  of  review,  although  his  dett 
does  not  amount  to  20/.^  But  where  there  were  aoooumts 
depending  between  certain  parties  and  the  bankrupt,  and 
they  womd  not  swear  to  a  balance  in  their  &vour,  they  were 
not  allowed  to  petition  ^  against  the  certificate. 

A  inortgagee  may  petition  to  stay  the  certificate,  if  he  has 
used  due  diligence  to  establish  the  amount  of  the  probable 
debt ;  ^  but,  if  he  does  not  swear  that  he  beHeves  a  balance 
¥dll  be  due  to  him  after  the  sale  of  the  mortgaged  premises, 
the  petition  will  be  dismissed.'*  And  if  there  is  a  (uspute  as 
to  the  probable  amount  of  the  balance,  the  certificate  will  be 
directed  to  be  deposited  in  the  bankrupt  office,  subject  to 
further  orders.*  So,  a  receiver  appointed  by  the  court  to 
prove  and  receive  dividends,  may  petition  to  stay  the  certifiT 
eate.^  The  partner  of  the  bankrupt  may  petition  to  stay 
the  certificate,  until  the  partnersliip  accounts  are  taken,  no 
want  of  due  dili&;ence  being  imputable  to  the  petitioner.' 

A  creditor,  who  becomes  bankrupt  himself  after  proving 
his  debt,  may  petition  to  stay  the  certificate  of  tne  first 
bankrupt,  if  tne  assignees  ofthe  creditor  do  not  interfere.^ 

A  creditor,  who  has  iwt  irroted  his  debt,  may  nevertheless 
petition  that  the  certificate  be  stayed,  in  order  to  give  him 
an  opportunity  of  proving,  and  of  assenting  to,  or  dissenting 
firom,  the  certificate — provided  he  gives  a  satisfactory  reason 
for  his  not  having  proved  before.*  But  where  a  creditor  has 
been  guilty  of  laches,  in  not  proving  his  debt — though  he 
omitted  to  do  so,  upon  the  supposition  that  he  would  be 
entitled  to  elect — he  cannot  petition  to  stay  the  certificate.'® 
And  where  a  creditor,  eight  months  after  the  issuing  of  the 
commission,  presented  such  a  petition,  and  did  not  account 
for  the  delay,  the  petition  was  dismissed  with  costs.*'  The 
certificate  also,  will  not  be  stayed,  upon  the  petition  of  a 
creditor,  who  has  no  intention  to  come  in  under  the  fiat,  and 
who  has  the  means  of  trying  the  validity  of  the  certificate  at 
law.i2 

1  Ex  parte  AUen,  7  Vin.  134.  »  Ex  parte  Taller,  4  D.  &  C. 

3  Ex  parte  Johtuon,  1  Atk.  81.  125. 

'  Ex  parte  Whitchurch,  1  G.  &  J.         «  Ex  parte  Adams,   2  Bro.  48. 

71.  Ex  parte  Dyson,  I  Rose,  67,  note. 

*  Ex  parte  Ramsbotiom,  2  Christ.  Ex  parte  Birch,  1  Mad.  100.    Ex 

501.  parte  Bray,  3  D.  &  C.  495. 

•»  I  G.  &  J.  71.  '^^  Ex  parte  Bentley,  2  Cox,  218. 

^  Per   lord    Eldon.      Ex    parte  Ex  parte  irarwick,  14  Ves.  138. 
Shaw,   1  G.  &  J.  151.    Ex  parte         "  Ex  parte  Smith,  1  G.  &  J.  195. 
Ewtns,  1  Mont.  B.  L.  332.  ^  Ex  parte  Dodson,  Bock,  225. 

7  Ex  parte  Hadky,  1  G.  &  J.  193. 
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A  creditor,  wiio  has  taken  the  baokrapt  in  eiBeatioa,  liM 
been  permitted  to  petition  to  stay  the  certificate ;  ^  but  if 
the  ha&krapt  is  in  cnatody,  he  must  be  diacharged  befbie 
he  preaentB  his  petition,  otherwise  it  will  be  distmssed  with 
costs.^ 

An  J  tampering  rf  the  petitioner  with  the  bankr«pt,  or  his 
firiendfly  is  a  soAcient  preliminaiy  objection  to  the  hearing  of 
a  petition  to  sta^  a  certificate ;  but  where  a  creditor,  oe- 
kevittg  the  oonmuasion  to  be  invalid,  does  not  prove  under  it^ 
but  acted  adversel j,  and  declared  to  the  baaiarnpt  and  his 
firiends,  that  he  meant  to  petition  for  a  $upef$edea8y  and  also 
to  stay  the  certificate,  unless  his  debt  was  paid  or  satisfied;^- 
this  was  held  to  be  not  such  a  tampering,  as  was  sufident  to 
operate  in  bar  of  his  petition.^ 

Creditors,  who  have  forborne  to  oppose  the  allowance  of 
the  bankrupt's  certificate  by  the  commissioner,  may,  never- 
thdess,  be  heard  against  its  oonfirmatian  by  the  court  of 
review;  and  Ihe  confirmation  has,  upon  fbnner  oocasions, 
been  sometimes  refused,  and  sometimes  adjourned  by  tihe 
lord  chancellor,^  even  when  there  was  no  opposition  to  the 
certificate. 

There  are  various  groimds  for  suspmding  the  confirmation 
of  the  certificate,  depending  (m  the  drcumstanoes  of  each 
particular  ease :  those  for  refksing  it  entirdyy  are  specifiicallT 
defined  by  the  38th  section  of  the  5  £  6  Vict.  c.  122,  whicli 
in  certain  instances  tiierein  mentioned,  says,  that  the  bank- 
rupt shall  be  wholly  derived  of  it.^  In  the  first  case,-— 
thourii  tiiere  may  be  cause  for  mmending  the  allowance,  the 
oertificate,  if  grantedy  will  neverAeless  be  good;  in  the  last^ 
where  the  statute  positively  says  that  the  bankrupt  shall  not 
be  entitled  to  it,  tiie  certificate  will  be  invalid,  notwithstand- 
ing the  confirmation  of  it  by  the  court  of  review.  But  in 
both  cases,  whether  of  suspension  or  refusal,  the  power  of  the 
court  of  review  is  subject  to  no  appeal,  except  in  matter  of 
law,  or  the  admission  or  rejection  of  evidence. 

Where  there  has  been  too  mudi  jwecipitancy  in  the  aUow* 
ance  of  the  certificate  by  the  commissioner,  the  court  of 
review  will  suspend  tiie  allowaace  of  it;  as,  if  it  is  allowed 
so  flO(Hi  afiier  the  bankrupt's  last  examinati<Hi,  as  to  prevent 
the  princ^Nil  creditors  (who  live  abroad)  firom  having  time  to 


*  £x  parte  Joseph,  18  Yes.  340.  *  Per  Lord  M.  TYidtrayv.  Bourne, 

»  Ex  parte  BUnfdet,   1   G.  &  J.  2  Barr.  718. 

179.    Ex  parte  Lord,  2  Rose,  421.  *  See  post,  section  3. 
'  Ex  parte  Paterson,  1  Rose,  402. 
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inquire  into  the  bankrupt's  conduct^  or  to  prove  their  debts.^ 
And  Lord  Hardwicke  said^  in  a  case  of  this  kind^  that  he  dis- 
approved extremely  of  commissioners  being  so  precipitate  in 
signing  certificates ;  for  that  such  hasty  proceeoings  inyerted 
the  very  intention  of  the  bankrupt  acts,  which  were  made  in 
iiEivour  of  creditors,  but  were  too  often  abused  for  the  service 
of  insolvent  persons.^  After  a  full  time,  however,  has  been 
allowed  a  distant  creditor  for  inquiiy,  and  for  sending  an 
affidavit  over  to  prove  his  debt,  the  certificate  will  be  al> 
lowed ;  for  certificates  are  not  to  be  locked  up  for  ever,  and 
the  bankrupt  deprived  of  that  liberty  which  the  law  has  given 
him.* 

Where  the  commission  is  taken  out  imder  a  wrong  descrip- 
tion, the  certificate  will  be  stayed,  until  proper  advertisements 
have  been  inserted  for  the  creditors.* 

If  no  dividend  has  been  made  of  the  bankrupt's  effects, 
that  is  a  strong  reason  for  staying  the  certificate,  but  it  is 
not,  of  itself,  a  conclusive  reason.^  In  this  respect,  it  seems 
that  Lord  Eldon  and  Lord  Thurlow  have  differed  from  Lord 
Louffhborough  and  Lord  Erskine  in  their  jud^ents ;  the 
two  latter  having,  it  is  said,  been  of  opinion,  that  it  was  a 
sufficient  reason  for  staying  the  certificate.^ 

A  certificate  has  been  refused  to  be  stayed  upon  the  peti- 
tion of  creditors  in  Scotland,  stating  that  the  bankrupt  was 
properly  the  object  of  a  sequestration,  and  that  the  question 
of  sequestration  was  then  depending  in  the  court  of  session.^ 
So  if  the  debt  of  a  creditor,  who  has  proved  under  the 
commission,  and  signed  the  certificate,  is  not  impeached,  an 
objection  to  the  proof  in  mint  of  titne  is  not  sufficient  to  stay 
the  allowance.^  And  where  creditors,  who  had  been  ad- 
mitted to  claim  debts  under  a  commission,  opposed  the 
allowance  of  the  certificate,  and  the  bankrupt  swore  posi- 
tively that  the  balance,  on  taking  the  account,  would  be  in 
liis  mvour — ^and  the  claimants  did  not  venture  to  swear  that 
there  would  be  any  balance  in  tJieir  favour; — ^the  lord 
chancellor  reftised  to  stay  the  allowance ;  for  he  said,  that 
barely  comii^  before  the  commissioners,  and  aaring  there  is 
such  a  debt,  is  not  sufficient  without  an  affidavit,  when 

1  Ex  parte  Saumarez,  1  Atk.  84.        '  Ex  parte  Green,  4  D.  ft  C  1 12. 
Ex  parte  Lord,  2  Rose,  421.    Ex         *  Ex  parte  King,  11  Ves.  426. 

parte  Batarro,  1  Rose,  266.  Ex  parte  Cunmngkam,  2  Mont.  Dig. 

s  1  Atk.  84.  152. 

s  Ex  parte  muiamson,  1  Atk.  82.         ?  Ex  parte  Cockoffne,   2  R<Me» 

*  Ex  parte  GUmn,  6  Ves.  5.    Ex  233. 
parte  Maikin,  C.  B.  L.  451.  >  Ex  parte  Stracey,  1  Rose,  66. 
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opposed  to  the  positive  oath  of  the  bankrupt.^  Neither  will 
a  certificate  be  stayed,  because  there  is  a  petition  pending  to 
annul  the  fiat;  for  a  certificate  must  stand  upon  its  own 
merits.^  Nor  will  it  be  stayed,  because  the  fuit  has  been 
concerted.^ 

Where  new  creditors  prove  their  debts,  after  the  certifi- 
cate has  been  allowed  by  the  commissioner,  it  will  not  be 
stayed  on  this  account — ^unless  the  new  creditors  themselves 
petition  for  that  purpose,  and  make  out  a  case  of  the  certificate 
having  been  firaudulently  obtained.^ 

A  certificate,  also,  will  not  be  stayed  in  order  to  give  a^ 
creditor  (who  insists  on  a  right  to  stop  in  transitu^  and  is 
waiting  the  result  of  a  trial  at  law)  an  opportunity  of  proving 
under  the  commission,  in  case  he  shoma  fail  in  his  action? 
Neither  will  it  be  withheld,  because  the  commissioner  has 
merely  omitted  to  certify  that  the  bankrupt  has  been  a  bank«> 
rupt  before,  in  conformity  with  Lord  Apsle/s  order.^  So, 
when  the  bankrupt  is  uncertificated  under  a  former  fiat,  that  is 
no  ground  for  staying  the  certificate,  for  though  the  second 
fiat  were  absolutely  void  at  lawy  yet,  if  circumstances  required 
it,  a  court  of  equity  would  sustain  that  fiat,  and  intertere  to 
prevent  the  production  of  the  first/ 

It  has  been  held  likewise  to  be  no  ground  for  stajying  a 
certificate,  that  the  bankrupt's  accounts  are  in  a  slovenly 
state — ^unless,  indeed,  he  has  refused  his  assistance  to  ex- 
plain or  elucidate  them.^  But,  when  it  appears  that  the 
bankrupt's  statement  on  his  examination  is  in  itself  incon* 
aistent — as  where  he  deposed,  that  he  had  no  written  docu- 
ments except  a  book  produced,  which  book  appeared  to  have 
been  compiled  from  other  written  documents — the  certificate 
will  then  be  stayed.*  And,  where  the  bankrupt's  partner 
petitions  that  the  certificate  may  be  stayed,  until  the  partner- 
ship account  is  taken,  and  there  is  no  want  of  due  oiligence 
imputable  to  the  petitioner,  we  have  seen,^^  that  that  is  a  good 
cause  for  making  the  application.^^ 

It  is  no  objection,  however,  to  the  allowance  of  the  certifi- 
cate, that  the  bankrupt  has  retained  money  in  his  hands,  a» 

>  Ex  parte  Johnwn,  \  Atk.  SI.         '  Ex  parte  77iomf)fon.  1  Ro8e,'285. 

£x  parte  mUiammm,  2  Ves.  249.  See  Builer  v.  Hobton,  5  Scott,  824, 

'  Ex  parte  Bonsor,  2  Rose,  61.  and  5  Bing.  N.  C.  128 ;  and  ante, 

'  Ex  parte  Smith,  Mont.  11.    Ex  472. 
parte  Green,  2  M.  &  A.  33.  ^  Ex  parte  Rawson,  1  Rose,  67. 

*  Ex  parte  FydaU,  1  Atk.  73.  »  Ex  parte  Bangley,  17  Ves.  117. 
<  Ex  parte  HoiM,  G  Ves.  613.  ^  Ante,  634. 

*  Ex  parte  Black,  1  Rose,  60.  "  Ex  parte  Hadleff,  1  G.  &  J.  193. 
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assigiiee  ander  another  fiat;    far  the   atatote  provideB  a 
specific  remedy^  for  lliat  pgrticnlar  miacfaiflf.^ 

A  certificate  under  a  tqmraU  fiat,  Ijiv  for  oonfimiatMm 
by  the  court  of  iwieiir^  Will  not  be  stayed  merdT  becanae  a 
Joint  fiat  is  issued ;  but  if  the  certificate  is  fairly  obtainedy 
the  eowt  will  confirm  it;  and,  in  oider  to  gire  it  eSod,  will 
impound  the  separate  fiat  in  the  bankrupt  office,  instead  of 
annalling  it — and  will  direct  the  proceeoinga  bikI  proofs  to 
be  transterred  to  the  joint  fiat^ 

As  to  those  caseS;  where  the  statnte  pcovidea  that  ^ 
4»rtifiGate  shall  be  vind,'^  even  thoug'h  it  n  confirmed—the 
court  of  review  is,  of  course,  bound  ahsolntely  to  refine 
the  confirmation,  if  the  opposing  creditor  addnces  safideot 
evidence  before  him  to  bnng  ike  bankrupt  within  any  oi 
those  cases.  But  when  the  affidavits  of  the  parties  nave 
been  in  direct  opposition  to  eadi  other,  Lord  Ekbm  genen% 
allowed  the  certificate ;  because  by  refusinp  it,  he  Mod,  die 
court  withholds  an  opportunity  to  try  the  hct  by  a  iury.* 
Therefore,  where  a  petition  to  stay  the  certificate  alleged, 
that  the  bankrupt  had  acknowledged  to  have  lost  a  parti- 
cnlar  sum  by  stock-jobbing  transactions — and  the  bankrupt 
denied  the  Iosh  on  affidavit,  though  he  admitted  having 
made  the  acknowledgment, — ^the  certificate  was  refused  to  be 
stayed;  but  the  petition  was  dismissed  without  coerts,  as  the 
admowledgment  was  a  justification  of  the  petition.^ 

In  a  case,  also,  of  mere  mspicumy  the  court  will  refuse 
to  stay  the  o^rtificateJ  Thus,  where  a  petition  contained 
no  other  grounds  of  <mposition,  than  that  the  party  was 
informed  and  belier-edy  that  the  bankrupt  had  conoeftled  his 
effects,  the  petition  was  dismissed  with  costs.^  For,  if  the 
certificate  is  allowed  under  such  circumstances  of  ccmduct  in 
the  bankrupt,  as  make  it  bad  in  law,  the  allowance  then 
becomes  altogether  a  nullity ;  but  if  it  be  withheld  hj  the 
court,  the  bankrupt  has  no  other  means  of  obtaining  hs 
certificate.^  When,  however,  a  creditor  has  proved  his  d^ 
under  the  fiat,  which  renders  him  unable  to  bring  an  action 
at  law  against  the  bankrupt  to  try  the  validity  of  the  cer- 
tificate, the  lord  cliancellor  in  such  a  case  firequently  directed 

1  Sections  104,  105.  ^  Ex  parte  Enderh^,  5  Msd.  76. 

-  Ex  pu-te  Anderson,  1  Rose,  93.  ^  Ex  parte  HaU,  1  Rose,  3. 

^  Ex  parte   Tohin,  1  Ves.  &  B.  ^  Ex  parte  /osepA,  1  Roae.  1S4. 

SOS.  18  Ves.  340. 

*  Section  36,  post.  ^  Ex  parte  Scott,  Buck,  379. 

^  Ex  parte  Kennet,  1  Ves.  &  B. 
193.     1  Rose,  331. 
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m  issue,  in  order  to  determine  the  controverted  &ct  Thus, 
where  snch  a  creditor  petitioned  against  the  allowance  of 
the  certificate,  on  the  ground  of  the  bankrupt  having  lost 
money  at  a  horse-race ;  and  it  appeared,  from  the  bankrupt's 
last  examination,  that  he  had  in  fact  subscribed  to  a  stake 
to  be  run  for  at  Bedenell  races ; — ^an  issue  was  directed  to 
try  the  bankrupt's  loss,  in  which  the  o[^x)6ing  creditor  was 
to  be  plaintiff,  with  liberty  to  read  upon  the  trial  the  bank* 
mpf  s  last  examination,  and  a  declaration  of  the  chanceUor^s 
opmion,  that  under  the  statute  it  amounted  to  proof  of 
gaming,  unless  it  should  be  answered  by  other  evidence.^ 
jBut  when  the  &ct  of  the  gaming  is  not  disputed,  Sir 
J.  Leach  said  it  would  be  too  much  to  send  the  creditor  to 
prove  that  which  has  been  already  admitted.^  And  where 
a  petition  imputed  conduct  to  the  bankrupt  which  amounted 
to  felony,  the  lord  chancellor  would  not  in  that  case  direct 
an  issue  to  try  the  &ct  of  the  bankrupt's  conformity-;  saying 
that  the  banl^upt  would  then  be  in  a  worse  situation,  than 
if  the  fact  were  tried  by  affidavits  before  the  chancellor,  in 
which  proceeding  both  parties  are  heard.^ 

Upon  a  petition  to  stay  the  certificate,  it  has  been 
frequently  sent  back  to  the  commissioners,  that  they  may 
review  it ;  but  where  the  ground  of  opposition  is,  that  a 
full  discovery  has  not  been  made,  this  practice  has  been  held 
to  be  improper.^ 

There  is  one  exception  in  practice  to  the  rule,  that 
the  court  of  review  will  not  confirm  a  certificate,  which 
(if  confirmed)  might  be  void  in  law — and  that  is,  (as 
we  have  already  observed,^)  in  the  case  of  a  certificate 
under  a  second  fiat,  where  the  bankrupt  has  not  got  his 
certificate  under  the  first.  For,  in  this  case,  though  the 
certificate  (as  well,  indeed,  as  all  other  proceedings,)  under 
the  second  fiat  might  be  void  at  law,  yet  the  lord  chan- 
cellor has,  under  certain  circumstances,  sustained  a  second 
commission  by  preventing  the  production  of  the  first,  and 
has  not  refused  to  allow  tlie  certificate  under  such  second 
commission.^ 

Where  the  application  to  stay  the  certificate  was  on  the 
ground  of  concealment  of  property  by  the  bankrupt,  the 
circumstances  attending  wnich  were  afterwards  (by  the 
examination  of  the  bankrupt  and  other  persons)  disclosed 

^  Ex    parte    Hendenon,    Buck,  ^  Ex  parte  Bangley,  17  Ves.  117. 

$57.  1  Rose,  187,  n. 

-  Ex  parte  Newman,  2  G.  fi(  J.  '  Ante,  637. 

329.  '>  Ex  parte  Thompson,    1   Rose, 

3  £x  parte  Scott,  supra.  2S5. 
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to  the  commissioners — ^but  the  whole  propertj  had  been 
delivered  up  to  the  assignees  before  the  signature  of  the 
certificate  by  the  commissioners; — ^the  vice-chancellor  held 
that  he  ougnt  not^  in  such  a  case,  to  refuse  the  certificate, 
as  the  commissioners  had  thought  fit  to  sign  it  with  a  full 
knowledge  of  the  &ct3.^ 

Where  a  bankrupt  suffered  Jietitious  debts  to  be  proved, 
Lord  Eldon  (even  oefore  the  passing  of  the  6  Geo.  4,  c.  16) 
which  first  included  this  as  one  of  the  causes  for  invalidatiDg 
a  certificate,)  declared  that  he  would  never  in  such  a  case 
allow  the  certificate.^ 

When  any  fraud  has  been  practised  by  the  bankrupt^ 
either  in  obtaining  the  certificate,  or  in  the  course  of  pro- 
ceedings under  the  fiat — ^which  is  not  discovered  until  after 
the  certificate  has  been  allowed — ^the  lord  chancellor  has 
in  such  a  case  recoiled  it,  if  it  could  be  done  vnthout  injury 
to  persons  who  had  been  engaged  with  the  bankrupt  in  sub- 
sequent transactions.^  And  so  also,  when  any  conduct  of 
the  bankrupt  previous  to  the  issuing  of  the  commission  Las 
been  brought  to  light,  which  would  of  itself  render  the 
certificate  void.  Thus,  where  it  appeared  that  a  bankrupt 
had,  within  a  year  before  the  commission  issued,  lost  more 
by  gaming  in  one  day  than  the  sum  then  limited  by  the 
statute,  Lord  Macclesfield  ordered  the  certificate  to  be 
recalled  and  disallowed.^  So,  where  an  imposition  was 
practised  upon  the  great  seal,  in  the  manner  in  which  the 
certificate  was  lodged  at  the  bankrupt  office  for  allowance — 
Lord  Manners  declared  his  intention  to  revoke  the  cer- 
tificate, (though  a  period  of  three  years  even  had  elapsed 
since  the  allowance,)  if,  upon  inouiry  before  the  commis- 
sioners, it  was  foimd  that  it  could  do  done  without  injury  to 
other  persons.^  And  Lord  Eldon  also,  in  one  instance, 
ordered  a  certificate  to  be  recalled,  which  had  been  obtained 
two  years  before; — ^where  it  was  discovered  that  the  com- 
mission had  been  issued  fraudulently  by  the  bankrupt — and 


*  Ex  parte  Bryant,  I  G.  8fc  J.  ^  Lord  Cowper  and  Lord  Talbot, 
205.  But  qunre,  whether  such  a  then  at  the  bar,  afterwards  gaye 
certificate  would  not  be  considered  opinions  doubting  the  power  of  the 
void  under  6  Geo.  4,  c.  16,  s.  130.  lord  chancellor  to  recall  the  certifi- 

3  Ex  parte  Shirley,  2  Rose,  71.  cate;  but  it  does  not  appear  that 

Freydehurgk's  case,   3  Ves.  &  B.  their  opinions  were  ever  acted  upon. 

142.     Ex  parte  Laffert,  I    Rose,  Whitm.  383. 
330.  *    Ex  parte  Tellu,  1  Ball  &  B. 

*  Davies,  437.    Ex  parte  Caw-  321. 
thome,    2    Rose,    186.    Ex  parte 
TeUii,  1  Ball  &B.  321. 
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that  with  his  conniTance  debts  had  been  proved  tinder  the 
commission,  by  the  preponderance  of  which  the  certificate 
had  been  obtained.^ 

The  certificate,  however,  when  once  obtained,  cannot  be 
ffot  rid  of  in  every  case  in  which  it  miffht  have  been  staved.^ 
Thus,  where  the  opposing  creditor  had  previously  railed 
to  make  out  a  case  upon  a  petition  to  stay  the  certificate, 
and  the  bankrupt  had  been  six  years  in  the  possession  of 
it,  and  had  been  suffered  to  m  into  the  commercial  world, 
and  involve  himself  and  otners  in  all  the  consequences 
of  an  extensive  trade; — Lord  Eldon  refused  to  rec^l  the 
certificate,  notwithstanding  there  was  strong  suspicion  of 
its  having  been  obtained  unfairly,  and  dismissed  the  peti- 
tion  with  costs  *  So,  where  a  creditor,  who  had  not  proved 
his  debt  under  the  commission,  applied  to  the  lord  chan- 
cellor  after  the  certificate  was  allowed,  for  liberty  to  inspect 
all  the  bankrupt's  books,  suggesting  that  he  had  been 
ffuilty  of  gambling  transactions — and  the  lord  chancellor 
nad  ordered  the  secretary  of  bankrupts  to  look  into  the 
books  for  a  particular  instance,  but  none  such  was  found;— 
Lord  Eldon,  upon  counsel  pressing  for  further  inquiry,  said 
he  doubted  very  much,  when  a  certificate  had  been  allowed, 
whether  a  person,  who  was  no  creditor  under  the  com- 
mission, could  come  in  this  way  for  a  discovery,  to  obtain 
which  he  might  file  a  bill — and  refused  the  further  inspec* 
tion  of  the  bankrupt's  books,  for  the  purpose  of  avoiding 
the  certificate.^  And  as  a  certificate  will  not  (as  we  have 
seen)  ^  be  stayed,  where  the  circumstances  against  the  bank- 
rupt amount  only  to  strong  suspicion,  still  less  will  it  be 
recalled  on  that  account ;  for  there  must  be  a  verv  clear  case 
established  against  him,  to  induce  the  court  to  make  an  order 
of  the  latter  description.^ 


Section  III. 

When  the  Certificate  is  Void. 

By  6  &  6  Vict.  c.  122,  s.  38,^  certain  cases  are  specified, 
where  the  bankrupt  is  not  only  not  entitled  to  his  certificate^ 

'  Ex  parte  Cawthorne,  2  Rose,         ^  See  ante,  638. 
186.    19  Ves.  260.  ^  Ex  parte  Hood,  1  G.  &  J.  219. 

'  Ver  Lord  Eldon,  6  Ves.  614.  ^  This  is  taken  from  5  Geo.  2, 

'  Ex  parte  Read,  Buck,  430.  c.  30,  ss.  7, 12  ;  and  6  Geo.  4,  c.  16» 

*  Ex  parte  Mawton,  6  Ves.  614.  s.  130. 
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but  where  it  is  declared  to  be  abeolutely  vM^  even  after  it  is 
obtained.    They  are  as  follows : 

1st.  When  he  has  lost  by  any  sort  of  ganamgj  or  teagerittg 
in  one  day  20Z. — or,  within  one  ;f  ear  next  preceding  his  htnk- 
mptcy^  ^0/.  And  gaming  will  invaliaate  the  certificate, 
thouff h  the  bankrupt  wins  on  the  same  day  more  than  the 
sum  u)st.^  Where  a  plaintifP  gives  evidence  of  gaming  to 
avoid  the  certificate,  he  must  elect,  whether  he  will  oo^ne 
his  evidence  to  one  loss  amounting  to  20/.,  or  to  several  losses 
amounting  to  200Z.^  The  court  of  review  will  without  an 
issue  deciae  the  fact  of  the  gaming,  when  it  is  not  disputed.' 

2ndly.  Where  the  bankrupt  has,  within  one  year  next  pre- 
ceding nis  bankruptcy,  lost  2001A  by  any  omitract  for  iha 
purchase  or  sale  ot  any  government  or  other  stocky  where  such 
conlaract  was  not  to  be  perfonned  within  one  wedi:  after  the 
contract ;  or  where  the  stock  bought,  or  sold,  was  not  actoallj 
transferred,  or  delivered  in  pursuance  of  such  contract. 

3rdly.  Where,  after  an  act  of  baidmiptcy  committed,  or  in 
contemplation  of  bankruptcy,  or  with  intent  to  clefeat  the 
object  of  the  bankrupt  law,  the  bankrupt  has  dettrmftdy 
akeredy  mutUatedy  or  fedsifiedy  or  caused  to  be  so  done,  anj 
ctlusbooksypapersy  writingsy  or  securities — or  made,  or  been 
privy  to  the  making  o^  any  Jake  or  frauduimt  entry  in  any 
oock  of  account  or  other  document,  with  intent  to  de  Jraod  h» 
creditors.^ 

4thly.  Where  he  has  concealed  any  part  of  kU  property. 
If  a  plaintiff,  however,  seeks  to  avoid  a  oankrupt's  ceztmcate, 
bv  proving  ccmoealment  of  his  property,  the  oefeadant  may 
snow  that  the  concealment  was  not  wilfuL^  Where  the  bank- 
rupt had  secreted  part  of  his  effects — ^but  the  circumstances 
att^iding  the  concealment  were  afterwards,  by  the  examina- 
tion  of  the  bankrupt  and  other  persons,  disdoeed  to  the  com- 
missioners— and  the  whole  property  had  been  delivered  up  to 
the  assi^ees  before  the  stgnature  of  the  certificate  by  the 
commissioners ; — ^the  vice-chanceUor  thought  he  ought  not  to 
stay  the  certificate  on  this  ground,  as  the  concealment  meant 
by  the  5  Geo.  2,  c.  80,  s.  7,  was  a  concealment  at  the  time  of 
signing  the  certificate.^    And  if  this  decision  is  correct,  there 

^  Ex  parte  Newman^  2  G.  &  J.  '  This  provision  wis  fiist  ooo* 

329.  tained  in  the  6  Geo.  4,  c  1 6,  s.  130. 

3  Hughes  y.  Morley,  1  Holt,  520.  *  Cathcart  v.  Blaekwooi,  Doo. 

3  Ex.  parte  Newman,  2  G.  &  J.  Proc.  1765. 

329.  '  Ex  parte  Bryani,  1  G.  &  J. 

*  The  sum  was  100/.  in  each  of  205. 
these  cases  by  the  5  Geo.  2,  c.  30, 
s.  12. 
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seems  to  be  no  Teason  vrhy  the  parallel  ckofle  of  the  5  &  6 
Vict  c  122y  should  not  receive  the  same  construction. 

othly.  "Wlierey  if  any  person  having  proved  a  fiJse  debt 
imder  the  fiat,  the  banknipt  (being  privy  thereto,  or  after- 
wards knowing  the  same,)  shall  not  disclose  the  same  to  his 
assignees,  within  one  month  after  such  knowledge.^  Under 
this  provision,  the  persons  so  permitted  to  prove  are  admissible 
witnesses  to  prove  the  firaud.^ 

Besides  the  above  cases  specified  in  the  statute,  there  are 
also  other  instances  in  which  the  certificate  (as  we  have 
already  seen)^  is  held  to  be  void  in  law,  on  the  ground  of 
firamd;  namely,  where  money  has  been  given  to  a  creditor 
either  by  the  bankrupt,  or  a  third  person,  to  induce  him  to 
sign  it — or  to  Mrithdraw  a  petition  i^ainst  it.^ 


Section  IV. 
Of  the  Effect  of  the  Certificate. 

The  certificate,  when  it  is  allowed  by  the  lord  chancellor, 
gives  the  bankrupt  a  general  release  in  consequence  of  his 
certified  conformity,  discharging  him  from  all  debts  due  by 
faim  when  he  became  bankrupt,  and  from  all  claims  and 
Vemands  proveable  under  the  fiat.*  But  the  certificate  will 
not  bar  an  action  of  tort  against  the  bankrupt  for  selling  out 
the  plaintiff's  stock  contrary  to  orders ;  although  the  plamtiff 
mifi'nt  have  waived  the  tort,  and  proved  his  debt  for  money 
had  and  received.* 

Nor  an  action  of  assumpsit  for  not  accepting  and  paying 
for  goods,  which  before  his  bankruptey  he  had  contractea  for, 
to  oe  delivered  to  him  at  a  future  day  at  a  certain  price, 

'  This  provision,  which  wu  in  proTition  in  the  5  Geo.  2,  c.  30,  s. 

sabstance  contained  in  the  24  Geo.  12.  that  a  bankrupt  should  be  ex- 

2,  c.  57,  s.  9,  was  strangely  over-  duded  from  the  benefit  of  his  cer- 

looked  in  proceedings  on  petition  tiflcate,  if  he  bad,  npon  the  marriage 

to  oppose  tiie  certificate ;  for  wliere  of  any  of  his  children,  advanced 

tlie  banlmipt  had  permitted  ftcti-  above  100^ — unless  be  could  prove 

tious  debts  to  be  proved,  the  ob-  himself  then  solvent— is  altogether 

jection  made  to  the  certificate  in  omitted  in  the  subsequent  statutes. 

conaequence  of  such  conduct,  often  ^  Kdmomtime  v.   WM,  3  Esp. 

pcooeeded  on  tlie  mere  groand  of  264. 

its  proving  tliat  he  had  not  made  a  ^  Ante,  5C7. 

complete    disclosure.     Ex    parte  *  Ex  parte  Gibton,  C.  B.  L.  465. 

Lti^ert,   1   Rose,  380.     Ex  parte  1  Mont.  336;  and  see  ante.  628. 

SMHe^,  2  Rose,  71.    Fireydelmrgh's  «  5  &  6  Vict.  c.  122,  s.  37. 

case,  3  Ves.  &  B.  142.    The  harsh  *  Parker  v.  CnUe,  5  Bing.  63. 
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though  he  obtained  his  certificate  before  that  day  arrived. 
For  when  the  commission  issued,  it  was  impossible  to  say 
not  only  what  amount  of  damage,  but  whether  any  damage, 
would  be  sustained  by  the  plaintiff;  for  that  could  only  be 
determined  by  the  state  of  the  market  at  a  future  day.^  *  k» 
to  the  difterent  species  of  debts,  therefore,  which  the  certi- 
ficate will  operate  in  discharge  of,  the  reader  is  referred  to 
the  respective  heads  in  a  former  chapter  relating  to  the  proof 
of  debts. 

The  certificate,  however,  will  not  discharge  any  person  who 
was  a  partner  with  the  bankrupt  at  the  time  oi  the  bank- 
ruptcy— or  who  was  then  jointly  bound,  or  had  made  any 
joint  contract  with  him.'^  Iveither  does  a  creditor,  who  sigiu 
the  certificate  of  surviving  partners,  thereby  release  the  estate 
of  a  deceased  partner.^  So,  though  the  certificate  will  dis- 
charge one  of  several  covenantors  for  the  payment  of  an 
annuity,  it  will  not  discharge  his  co-sureties  m>m  the  claim 
of  the  annuity  creditor,"^  although  the  annuity  creditor  ha» 
signed  the  bankrupt's  certificate,  and  the  surety  has  given 
him  notice  not  to  sign  it.^  Nor  will  the  certificate  of  a  co- 
surety for  the  payment  of  an  annuity  be  a  discharge  as  to  the 
claims  for  contribution  of  another  co-surety,  in  respect  of 
money  paid  on  account  of  the  annuity  after  the  bankruptcy, 
inasmuch  as  one  surety  cannot  prove  the  vfdue  of  the 
annuity  under  a  commission  against  his  co-sure1y.^  Thei 
certificate  operates  as  an  extinguishment  of  debts  contracted 
by  the  wife  of  the  bankrupt,  dum  soUiy  and  they  do  not  revive 
against  her  upon  the  deatn  of  the  husband.^ 

If  the  bankrupt's  clerk  continue  in  his  service  aflier  hi^ 
bankruptcy,  on  the  understanding  that  the  clerk  is  to  be  paid 
rateably  for  his  services  durinj^  tlie  current  year,  the  cleric  is 
not  barred  by  the  certificate  from  recovering  all  the  wages 
due  from  the  expiration  of  the  year  last  before  the  fiat,  up  to 
the  time  of  the  dissolution  of  the  contract.^ 

The  privilege  of  ci*editors  to  prove,  and  of  bankrupts  to  be 
dischai^ed  from  debts,  is,  generally  speaking,  co-extensive 
and  commensurate;^  and  this  principle  b  adopted  by  the 
new  act,  which  (as  we  have  just  seen)  provides  that  all  claims 

1  Boormofi  v.  lfa$h,  9  B.  &  C.         *  Broim  v.  Corr,  2  Rubs.  600.  7 

145.    But  see  6  Geo.  4,  c.  16,  s.  Bing.  508.  5  Moore  &  P.  497. 
47;  and  note  (d),  3  Dei.  &  C.         *  BrotriM  v.  Lee,  6  B.  &  C.  689. 
802.  7  Lockwood  ▼.  Salter,  2  Ner.  ft  M. 

>  6  Geo.  4,  c.  16,  s.  121.      This  S55. 
provision     wts    taken    from    the         ^  T%omiu  v.  HlOiami,  I  Ad.  &  K. 

10  Ann.  c.  15,  s.  2.  685. 

s  Sleeeh's  case.  1  Meriv.  570.  «  Per  Lord  Hardwicke,  1   Atk. 

*  Baxter  t.  NichoU,  4  Taunt.  90.  1 19. 
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and  demands  proveable  under  the  commission  shall  be  dis- 
charged by  the  certificate.  There  are  only  one  or  two  except 
tions  to  this  general  position  of  Lord  Hardwicke ; — ^but  ui 
this,  as  in  other  cases,  excqftio  probat  regulam.  One  of  these 
is,  where  a  yerdict  in  an  action  upon  a  contract  is  not  ob- 
tioned  until  after  the  bankruptcy  of  the  defendimt,  in  which 
case  the  costs  resulting  firom  tne  yerdict  and  the  judgment 
are  not  proyeable  under  the  commission,  although  they  haye 
been  held  to  be  barred  by  the  certificate,  as  accessorial  to  the 
original  debt.  A  plaintiff,  therefore,  who  perseyeres  in  an 
action  against  a  bankrupt  siiter  the  issuing;  of  a  commission, 
runs  the  risk  of  losing  all  claim  against  him  for  costs,— in 
case  the  debt,  on  whicn  the  action  is  brought,  be  barred  by 
the  certificate.^  But,  with  the  exception  of  a  case  of  this 
description,  debts  proyeable  under  the  commission,  and  debts 
discharged  by  the  certificate,  may  be  said  to  be  conyertible 
terms.2 

Thus,  a  surety  for  the  bankrupt,  who  pays  the  debt  eyen 
after  the  issuing  of  the  commission — as  he  is  now  permitted 
to  proye  it  gainst  the  bankrupt's  estate^ — ^will  be  barred  by 
the  certificate.  And  he  will  not  only  be  barred  from  suing 
the  bankrupt,  for  the  recoyery  of  money  paid  in  discharge  of 
the  debt— out  also  from  suing  him  for  any  consequential 
damage,  accruing  from  the  nonpayment  by  the  banlorupt  of 
such  aebt«  As,  where  an  acceptor  of  an  accommodation  bill 
brought  an  action  a^nstthe  orawer  (who  had  become  bank- 
rupt) for  not  proyidin^  him  with  fiinos  to  pay  the  bill  when 
due,  whereby  he  had  incurred  the  costs  of  an  action,  and  was 
obliged  to  sell  an  estate  in  order  to  raise  money  to  pay  the 
bill, — the  certificate  was,  in  this  case,  held  a  good  bar  to  the 
action.'^  But  the  certificate  will  only  dischan^e  the  bankrupt 
from  the  claims  of  the  surety,  as  to  those  debts  which  the 
bankrupt  owes  at  the  time  of  his  bankruptcy ;  therefore,  where 
a  sure^  for  payment  of  the  bankrupt's  rent  paid  arrears 
which  became  due  after  the  hankru]^tcyy  the  certificate  was 
held  no  bar  to  an  action  against  nim  by  the  surety  for 
repayment  of  such  arrears.^  Neither  is  the  certificate  of  a 
co-surety  a  bar  to  an  action  for  contribution  brought  by  the 

^  WUlett  V.  PringU,  2  N.  R.  196 ;  13.    Wood  v.  Dodgaon,  2  M.  &  S. 

and  see  Lord  Eldon's  judgment  in  195. 

ex  parte  HiU,  II  Ves.  649$  and  *  M'Dougal  y.  Paton,  B  Taunt, 

that  of  the  vice-chancellor  in  ex  5S4 ;  2  Moore,  644.    Watkim  ▼. 

parte  Poucher,  1  G.  &  J.  386.  Fianagan,  1  Bing.  413 ;   I  G.  &  J. 

3  Ban^ordy.  BurreU,  2  B.  &  P.  1 1 .  199.  Welth  v.  WOtk,  4  M.  &  S.  333. 

3  6  Geo.  4,  c.  16,  s.  52.  I!)reeman  v.  Burgest,  4  Bing.  416; 

*  Vansandam  v.  Conbie,  3  B,  ft  A.  and  see  ante,  Cb .  IX .,  sects.  1 2 — 2 1 . 
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other  co-surety,  who  does  not  pay  the  debt  of  the  priiici|»^ 
until  after  the  first  oo-suretj  had  obtained  his  oertincatey  far 
tills  is  a  debt  which  cannot  be  prored  under  the  6  Geo.  4, 
c.  16,  8.  52.1 

The  certificate,  howerer,  does  not  dischaige  a  banknipt 
firom  a  debt  due  to  the  Oranm;  for  as  the  Crown  is  not 
bound  by  any  statute,  unle^  spedficaDy  named  ^— and  the 
Kin^z  debt  is  not  mentioned,  among  those  of  the  creditors  in 

general,  in  any  part  of  the  statute  relating  to  the  poof  of 
ebts  or  the  certificate, — the  Crown,  of  course,  will  not  be 
barred  of  the  peculiar  privileges  it  possesses  for  the  recovoy 
of  its  own  debts. 

Nor  is  a  bankrupt  dischaiged  by  his  certificate  firom  hn 
own  express  collateral  covenant  of  indemnity,  which  is  mt 
broken  oefore  his  bankruptcjff  unless,  indeed,  tiiere  can  be  s 
▼alue  set  upon  the  subiect-jnatterof  it.under  the  56th  sectioiL 
Therefore,  where  the  oankrupt  covenanted  to  indemnify  the 
assignor  against  covenants  contained  in  a  lease,  whidi  was 
assigned  to  the  bankrupt  before  his  bankruptcy, — ^it  was  held, 
that  as  this  was  a  distinct  and  collateral  covenant,  in  respect 
of  which  the  assignor  could  have  no  remedy  under  the  com- 
mission,— the  bankrupt  was  not  diachareped  by  the  certificale.* 
And  in  a  similar  case,  where  the  bankrupt  gave  a  bond  of 
indemnity  to  the  lessee — ^which  was,  in  foct,  rorfdted  befim 
the  bankruptcy  bv  rent  becoming  in  arrear,  but  the  lessee  had 
not  actually  paid  the  rent  to  the  lessor, — ^it  was  heLd  that 
the  certificate  was  no  bar  to  the  claims  of  the  lessee,  on  the 
ground  that  a  bond  of  indemnity  against  breaches  of  covenant 
is  incapable  of  valuation,  it  being  impossible  to  calculate  how 
fiur  tiie  obligee  maybe  damnified  by  any  fixture  breaches; 
and  that  the  bond,  therefore,  in  this  case  could  neither  be 
proved  in  respect  of  the  penalty — ^nor  could  the  lessee  prove 
m  respect  of  the  rent  in  arrear,  without  having  first  paia  it  to 
the  lessor — even  if  such  a  wtial  proof  under  a  bond  of 
indemnity  could  in  strictness  oe  admitted.^ 

The  defendant,  on  certain  considerations,  undertone  to  pay 
the  balance  due  on  a  bill  of  exchange,  of  which  the  plaintm 
was  acceptor ;  and  he  afterwards,  by  a  new  undertaking, 
engaged  to  deliver  up  the  acceptance  to  the  plaintifiP  widiin 
a  month,  or  to  indemnify  him  against  it.  The  defendant 
became  bankrupt,  and  did  not  pay  'or  give  any  indemnity, 

^  Clements  v.  Langley,  5  B.  &  Ad.  '  Mayor  v.  Steward,  4  Bair.  2446. 

372 ;  2  NeY.  &  M.  269.  Ludfard  ▼.  Barber,  I T.  R.  86. 

«  Rex  V.  Pixleff,  Bunh,  202,    1  *  Taylor  v.  rotin^,  3  B.St  A.  521. 

Atk.  262.  8  Taunt.  318.  2  Moore;  326. 
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and  thephintiff  was  obiijg;ed  to  take  up  the  bill^  the  bankrupt 
haTing  then  obtained  his  certificate.  On  an  action  brqugnt 
bj  pluntiff  for  the  breach  of  promise : — Held,  that  he  could 
not  have  proved  in  respect  of^it  under  the  defendant's  com- 
mission^  either  for  a  debt  not  payable  at  the  time  of  the 
bankruptcy^  or  for  a  contingent  debt,  or  in  the  character  of  a 
surety;  and,  therefore,  that  the  bankruptcy  was  no  defence.^ 

A  claim  founded  on  a  certificate  to  cnarge  a  particidar 
debt  upon  a  specific  fund,  in  which  the  covenantor  has  no 
present  interest,  but  merely  an  expectancy,  is  not  barred  by 
the  certificate  of  the  covenantor,  before  he  acquires  an  actuu. 
interest  in  the  fund.  Thus,  where  the  bankrupt  had  granted 
an  annuity  to  B.,  and  covenanted  to  chaise  any  property 
that  he  might  become  possessed  of  at  his  wife's  deatn,  either 
under  her  will,  or  otherwise,  with  the  payment  of  the  annuity; 
and,  after  he  obtained  his  certificate,  his  wife  died,  having^ 
under  a  power  in  her  settlement,  bequeathed  to  him  an 
annuity  of  700L ;  it  was  held,  that  the  bankrupt  was  bound 
to  execute  a  proper  deed  to  charge  the  annuity  of  700/.  with 
payment  of  tne  annuity  granted  to  B.' 

The  certificate  also  does  not,  of  itself,  protect  the  bankrupt 
from  an  actkm  of  a  covenant,  or  assumpsit,  by  a  lessor  for 
non-payment  of  rent  due  after  the  bankrupUrjr,  for  which  he 
has  become  liable  either  as  lessee,^  or  even  as  assignee  of  the 
lessee.'*  Nor  does  Ae  certificate  operate  as  a  release  of  the 
rent^  or  in  any  way  affect  the  landlord's  right  to  distress. 
Therefore,  where  a  landlord  had  distrained  the  goods  of  A. 
in  his  tenant's  premises,  and  the  tenant  afterwards  became 
banlmipt  and  ootained  his  certificate,  it  was  held  that  in  an 
acticMi  of  replevin  at  the  suit  of  A.,  the  landlord  had  a  right 
to  avow  for  a  return  of  the  goods.^  But  by  the  75th  section 
of  the  new  statute  it  is  de^ared,  that  any  bankrupt  entitled 
to  any  lease,  or  agreement  for  a  lease,  if  the  asgignees  accept 
the  samcy  shall  not  be  liable  to  pay  any  rent  accruing  after 
the  date  of  the  commission,  or  be  sued  in  respectof  any  sob* 
sequent  non-obeervance,  or  non-performance,  of  the  condi- 
Hans,  covenants,  or  agreements  tnerein  contained.*  And  if 
the  assignees  decline  the  same,  then  the  bankrupt  will  not  be 
liable^  in  case  he  deliver  up  such  lease  or  agreement  to  the 


1  YaUopY.Sben,  I  B.&Ad.698.  «  Copekmd  y,  SUphmu,  1  B.  &  A<. 

3  Lyde  V.  Ifywi,  4  Sim.  505;  1  593. 

Myl.  &  K.  683.  *  Newtm  t.  Scott,  9  Mees.  k  W. 

>  MiUM  ▼.  AurM,  1  H.  a  433.  434;  affirmed  od  appeal,  10  Mees. 

4  T.  R.  94.  Boot  y.  mtson,  8  East,  h  W.  471. 

311.  *  This  pnmsion  was  lintiiitro* 
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les8or,  or  to  such  person  agreeing  to  grant  a  leaae,  within 
fourteen  days  after  ne  shall  have  had  notice  that  the  assignees 
shair  have  declined  as  aforesaid.  This  section,  however,  only 
applies  in  cases  between  the  lessor  and  lessee^  and  does  not 
extend  to  cases  between  the  lessee  and  the  assignee  of  the 
lease.  Therefore,  where  an  assignee  of  a  lease  gives  a  bond 
of  indemnity  to  the  lessee  to  protect  him  firom  the  future  non* 
payment  of  the  rent,  or  non-performance  of  the  covenants, 
and  afterwards  becomes  bankrupt, — ^his  certificate  will  not, 
as  we  have  just  observed,  protect  him  from  an  action  on  the 
bond  by  the  lessee,  even  though  the  breach  declared  upon 
took  place  before  the  bankruptcy^ 

There  must  be  some  express  act  done  by  the  afisignees  to 
manifest  their  assent  to  the  assignment  as  it  regards  the  tenn, 
and  their  acceptance  of  the  lease ;  for  the  genial  assignment 
of  the  bankrupt's  personal  estate  under  the  commiasion  does 
not,  without  such  acceptance  on  their  part,  vest  a  term  of 
years  in  the  assignees.^  Therefore,  until  some  act  of  this 
sort  is  done  by  them,  the  term  still  remains  in  the  bankrupt, 
even  though  he  was  but  himself  the  assignee  of  the  lease; 
and  liis  certificate  will  not  protect  him  finom  the  payment  of 
rent  accruing  due  subsequent  to  the  bankrupted/  If  the 
assignees  dedine  to  take  the  lease,  the  bankrupt  can  (as  ve 
have  seen)  now  exonerate  himself,  by  deUvering  up  the  lease 
to  the  lessor  within  fourteen  days  after  notice  of  the  assignee^ 
declining  it.  But  until  he  does  so  deUver  up  the  lease,  the 
property  in  the  demised  premises  continues  vested  in  him,  and 
the  lessor  retains  not  only  his  right  of  distress,  but  all  other 
remedies,  against  the  bankrupt  as  lessee  or  assignee  of  the 
lease/  Nor  will  the  bankrupt's  surrender  of  the  lease  dis- 
chaivo  his  surety  for  the  rent  from  the  claims  of  the  lessor 
for  breach  of  covenant  occurring  between  the  date  of  the 
conmiission  and  the  delivering  up  of  the  lease.^    But,  if  the 

duoed  into  the  banknipt  Uw  by  the  the  prooeedings  under  it  actiially 

49  Geo.  3,  c.  121,  s.  19»  but  the  disposaeMed  the  bankrupt  of  bit 

following  part  of  it  U  new,  and  whole  estate,  trantferring  and  veit* 

seems  but  a  just  proYision  to  relieve  Ing  it  absolutely  in  the  assigneei 

the  bankrupt  from  his  liability,  in  under  the  commission.    Mayor  t. 

ease  the  assignees  refuse  the  lease.  Steward,  4  Burr.  2443,  per  Yates,  J. 

As  to  what  wiU  amount  to  an  ac-  CanJtrU   ▼.   Qraham,    Bameai    69. 

ceptance  of  the  lease  by  the  assign  Wadham  v.  MarUno,  8  East,  314; 

nees,  see  ante,  433.  note  (c.)  Per  Lord  M. 

*  TViylarT.rotifi^,  3B.&A.521.  *  OopeteiMi  ▼.  <9f«pAen»,  1  B.  &  .A. 

^  This  does  not  appear  to  have  591. 

been  formerly  the  doctrine  held  by  *  Briggi  v.  Soitry,  8  Mees.  &  V. 

the  courts^  which  inclined  to  the  729. 

opinion,  that  the  commiasion  and  *  Tuck  v.  fyjon,  6  Bing.  321. 
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assignees  neglect  to  detennine  whether  they  will  accept  or 
decline  it,  there  is  no  express  power  given  by  the  statute  to 
the  bankrupt  (as  there  is  to  the  lessor)  to  apply  to  the  lord 
chancellor  for  an  order  on  the  assignees,  to  elect  whether 
they  will  take  the  lease  or  not ;  though  there  seems  to  be 
no  reason  wh^  the  lord  chancellor  should  not,  under  his 
general  jurisdiction  in  bankruptcy,  as  well,  indeed,  as  under 
tne  equity  of  the  statute,  have  power  to  make  such  an  order, 
when  circumstances  call  for  it  on  the  part  of  the  bankrupt. 

As  the  certificate  discharges  the  bankrupt  from  all  cove- 
nants in  the  lease,  if  the  assignees  accept  it,  his  liability  to 
the  lessor  will  not  be  renewed  (except  as  an  assignee  oi  the 
term),  though  he  comes  into  possession  of  the  premises  after- 
wards under  an  assignment  from  his  assignees.    Thus,  where 

A.  granted  a  lease  to  B.,  which  contained  a  covenant  that  B. 
should  not  underlet  without  the  consent  of  A. — and  B.  having 
become  a  bankrupt,  his  ass^nees  assigned  the  premises  to 
C,  who  re-assigned  them  to  B.  after  he  had  obtained  his  certi- 
ficate— after  which  B.  underlet  the  premises  to  another 
person ; — ^it  was  held  that  B.  having  been  discharged  by  his 
Dankruptcy  from  all  the  covenants  as  lessee,  the  underletting 
by  him  was  no  *  forfeiture  of  the  lease. 

A.  agreed  with  B.'by  deed,  that  he  A.  would  on  payment 
of  900r,  as  thereinafter  mentioned,  grant,  seU,  and  convey  to 

B.  the  premises  therein  mentioned,  and  B.  covenanted  to  pay 
the  said  sum  on  or  before  the  1st  January  then  next,  or 
whenever  a  good  title  to  the  said  premises  should  be  ten- 
dered to  him;  but  it  was  agreed  tnat  if  B.  should  on  or 
before  the  1st  January,  be  desirous  that  that  sum  should 
remain  a  charge  on  the  premises,  then  B.  might  require  the 
same ;  so  that  upon  the  completion  by  A.  of  the  conveyances, 
B.  should  execute  to  A.  proper  conveyances  for  securmg  the 
sum  of  900Z.  on  the  premises,  with  interest.  Covenant  by  B. 
to  pa^  the  interest  so  long  as  the  principal  sum  should  remain 
unpaid :  proviso,  that  in  case  the  mterest  should  be  in  arrear 
thirty  days,  B.  should  be  considered  as  a  tenant  to  A,  of  the 
premises  from  the  date  thereof,  at  the  yearly  rent  of  40/.  10^., 
payable  on  the  16th  April  and  16th  Octooer  in  everj'  year; 
and  that  it  should  be  lawful  for  A.,  his  heirs  and  assigns,  to 
enter  and  distrain,  and  to  sell  and  dispose  of  the  distress,  or 
otherwise  to  deal  with  the  same,  in  like  manner  as  in  dis- 
tresses for  rent  reserved  by  lease,  to  the  end  that  A.  might 
be  fully  paid  and  satisfied  the  interest  and  costs.  B.  gave 
due  notice  that  he  would  require  the   purchase-money  to 

>  Doe  V.  SmUH,  1  Manh.  359.   3  Taunt.  795. 
TOL,  I.  P  P 
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remain  a  charge  on  the  premises  for  five  years :  he  was  let 
into  possession  and  received  the  rents^  and  in  July,  1828; 
became  bankrupt ;  and  half-a-jear's  interest  being  in  arrear 
for  more  than  thirty  days,  A.  distrained  on  the  tenants  then 
in  possession  of  the  premises.  The  assignees  paid  the  amount 
of  the  distress.  On  the  16th  October,  1828,  after  the  bank- 
rupt had  obtained  his  certificate,  another  half-yearns  interest 
became  due,  and  an  action  of  covenant  was  brought  aeainst 
the  bankrupt  to  recover  the  same.  He  pleaded  the  rank- 
ruptcy  generally.  Held,  that  the  agreement  was  sabstau- 
tially  an  agreement  for  the  purchase  of  the  premises,  and 
that  it  did  not  become  a  lease,  or  agreement  for  a  lease,  by 
reason  of  the  interest  having  been  in  arrear  more  than  thirty 
days,  and  of  the  proviso  contained  in  the  agreement ;  that 
the  unpaid  vendor  was  entitled  to  have  the  estate  resold,  and 
the  produce  and  interest  applied  in  payment  of  the  purchase- 
money,  and  to  prove  against  the  estate  for  the  residue;  and 
consequently,  that  the  daim  for  interest  was  a  debt  proveaUe 
imder  the  commission,  and  therefore  barred  by  the  certi- 
ficate.* 

Where  tvt'O  parties  ezchan^d  acceptances,  and  both  became 
bankrupt  at  a  time  when  tul  the  bills  were  in  circulation— 
and  the  assignees  of  one  party,  besides  paying  dindends  to 
the  full  amount  of  that  partj^'s  acceptances,  nad  also  paid 
dividends  on  account  of  the  acceptances  of  the  other,— the 
court  of  King's  Bench  were  equally  divided  in  opinion  on  the 
question^  whether  the  assignees  could  maintain  an  action  t(» 
recover  such  surplus  dividends  from  the  other  party,  notwith- 
standing his  certificate.^ 

The  certificate  has  been  held  no  dischai^e  to  a  bankrupt 
from  an  action  of  assumpsit,  on  a  promise  to  pay  the  plaintif 
a  weekly  sum  for  the  support  of  the  bankrupt  s  ilkgitimate 
child,  except  as  to  the  arrears  accruing  before  me  bankruptcy; 
for  the  promise  was  considered  to  be  of  such  a  nature,  as  not 
to  admit  of  an  aggregate  value  being  set  upon  it  for  the  purpose 
of  proof;  the  future  arrears,  therefore,  oeing  not  proveahk" 
imaer  the  commission,  were  of  course  not  discharged  by  th»^ 
certificate.'  So  the  certificate  is  no  discharge  of  a  bastardy 
bond,  as  to  the  bankrupt's  liability  for  furtSer  ezpense^s,  in- 
curred by  the  parish  officers  subsequently  to  the  bankruptcy;* 
for  this  is  not  like  the  case  of  an  annuity,  which  can  be  set  a 

1  Hopev,  Booth,  1 B.  &  Adol.493.         *  Oventen  of  St.  Uarikt  « tk^ 

»  Cowley  v.  Dunlop,  7  T.  R.  565.  Fieldt  v.  fVarren,  1  B.  fc  A.  491 ;  1 

3  MUler  V.  fVhiUentury,  1  Camp.  Star.  188 ;  and  see  Dovietv.  Anott, 

428  3  Bing.  154. 
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value  upon,  aud  wbere  an  estimate  i^  made  only  of  the  dura- 
tion of  life;  but,  in  tliis  case,  the  expenses  for  which  the 
party  is  liable  may  vary,  in  consequence  of  the  sickness  of 
the  child ;  and  the  contingency  will  be,  not  only  the  duration 
of  life,  but  on  the  continuance  of  health,  which  is  subjected 
to  every  accident  of  human  life,  and  the  most  precarious  and 
uncertain  event  possible. 

It  has  been  held,  also,  that  bankruptcy  does  not  dLs^olve  a 
contract  of  a  trader  with  his  clerks  and  servants,  and  that  a  - 
deik  hired  by  the  year  at  a  certain  salary,  may  recover  his 
salary  for  the  whole  year,  or  pro  rat&y  notwithstanding  the 
bankrupt  has  obtained  his  certificate.^ 

The  certificate,  as  we  have  seen,^  has  no  operation  until 
it  is  confirmed  by  the  court  of  review ;  nor  has  it,  when 
allowed,  any  relation  back  to  an  earlier  period.  Thus,  a 
legacy  (as  has  been  before  stated)^,  which  devolves  upon  a 
bcoikrupt  pending  a  petition  to  stay  the  certificate,  though 
the  petition  was  in  fact  unfounded,  and  the  certificate  was 
afterwards  allowed,  goes  to  the  assignees;  unless,  indeed, 
the  petition  was  presented  with  the  express  object  of  delaying 
the  certificate.^ 

So,  though  the  bankrupt's  bail  will  be  discharged,  if  he 
obtains  his  certificate  beiore  they  are  fixed,  yet  they  will 
not  be  discharged,  if  they  are  fixed  before  the  certificate  ia 
allowed ;  for  in  that  case  a  new  debt  arises,  which  is  their 
own  proper  debt,  distinct  firom  the  original  debt  of  the 
bankrupt,  and  therefore  not  discharged  by  the  discharge  of 
the  original  debt*  Formerly,  where  the  bankrupt  obtained 
his  certificate  pending  an  action  against  him,  beiore  the  bail 
were  fixed,  the  practice  was  for  the  bail  to  surrender  the 
defendant — ^and  then  for  him  to  apply  to  be  dischai^-ed, 
upon  an  affidavit  stating  the  fact  ot  his  having  become  a 
bankrupt  since  the  cause  of  action  arose,  and  having  since 
obtained  his  certificate.  But  now,  where  a  bankrupt  is 
clearly  entitled  to  lus  discharge,  the  courts  (or  a  judge  on 
summons)  to  avoid  circuity,  will  order  an  exoneretnr  to  be 
entered  on  the  bail-piece  without  the  form  of  a  regular 
surrender.*    If  the  bail  do  not  apply  to  enter  an  exoneretttr 

»  Thome  v.    fVilUams,   3    Nev.  tridge,  14  East,  599.      Stapleton  v. 

at  M.  545.    But  see  ante,  Ch.  ix.  Macbar,  7  Taant.  589. 

8.  12.  '  Palmby  Y,  Maatert^BTneitSBS. 

3  Ante,  632.  Martin    v.    (THara,    Cowp.    823. 

*  Ante,  421.  1  Tidd.  Pract.  280.     Todd  t   Max- 

*  £x  parte  AnseU,  19  Ves.  208.  field,  3  B.  ft  C.  222 ;  and  see  post, 
»  Woottey  Y,  Cobbe,  1  Burr.  244.  "  Of  Pleading  the  Certificate."    But 

Cdc*«nU  T.Oioff on,  ib.  436.  Walker     see  Humphreff  t.  KmgM,  6  Bing. 
V.  Qibkit,  Bl.  811.   Mannin  y.  Par-     569. 
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tall  after  the  money  is  levied  upon  them,  they  can  only  be 
relieved  upon  payment  of  oosts.^  And  the  courts  will  not 
wholly  exonerate  the  bail,  without  giving  the  plaintiff  in  the 
action  an  opportunity  of  trving  by  an  issue,  whether  die 
certificate  was  fairly  obtainecf;^  out  they  will  not  grant  an 
issue  to  try  the  fact  of  the  bankrupt  bein^  a  trader;  for  the 
certificate  itself  is,  by  the  statute,^  made  evidence  of  the 
trading.^  In  tiie  case  of  a  foreign  certificate,  however,  they 
'  will  direct  an  issue  to  ascertain  the  circumstances  und^ 
which  the  debt  was  contracted,  from  which  the  bail  contend 
to  be  discharged.^  The  proper  mode  for  the  bail  to  avail 
themselves  oi  the  certificate  of  their  principal,  when  they 
are  sued  upon  their  recognizance,  is  not  to  pleiui  such  cer- 
tificate in  their  discharge,  but  to  apply  for  relief  to  the 
summary  jurisdictioa  of  the  court^  Bail  in  error  are  not 
entitled  to  relief,  although  the  bankrupt  obtains  his  certi- 
ficate pendinff  the  writ  of  error ;  for  bail  in  error  cannot 
(like  bail  to  tne  action)  surrender  their  principal  in  dischai]^ 
of  their  liability/  Neither  are  bail  of  any  description  dis- 
char^^ed  by  the  bankrupt's  certificate  under  a  second  com- 
missumy  where  he  has  not  obtained  his  certificate  under  the 
first;  for  as  a  second  commission  against  an  uncertificated 
bankrupt  is  void,  a  certificate  under  such  a  commission  will 
not  entitle  the  bankrupt  to  be  discharged,  and  the  bail  can 
never  be  in  a  better  situation  than  the  principal® 

Where  a  bankrupt  has  obtained  his  certificate,  he  is  com- 
petent to  justify  as  bail  in  an  action ;  his  recent  bankruptcy 
Doing  not  of  itself  an  objection  to  his  so  doing.* 

The  effect  of  a  certificate  under  an  English  commission 
of  bankrupt,  upon  a  debt  contracted  in  a  foreign  country — 
and  the  effect  also  given  here  to  a  foreign  certificate,  with 
respect  to  a  debt  contracted  either  abrcHEtd,  or  in  England 
-—are  questions  of  a  very  complicated  nature,  and  involve 
many  considerations  of  international  law,  which  it  is  fiur 
beyond  the  scope  of  the  present  treatise  to  discuss  in  the 
manner  due  to  the  importance  of  the  subject.  The  caaes, 
which  are  to  be  met  with  in  the  books,  principally  relate 

^  Manmn  v.  Partridge,  supra.  ^  Donndly  y.  Dunn,  2  Bob.  It  P. 

3  fVoolcot  V.  Leicester,  6  Taunt.  45.    Beddome  t.  Holbrooke,  1  Boa. 

75.  &  P.  450,  note  (b). 

3  6  Geo.  4,  c.  16,  8.  126.  ?  Southcote  v.  Braithwaiie,  I  T. 

«  Harmer  v.  Hagger,  1  B.  ft  A.  R.  624. 

332.  ^  Martin  v.  (ySara,  Cowp.  623. 

^  Bamfield  v.  Andersen,  5  Moore,  *  Smith  y.  Roberts,!  ChitL  Rep. 9. 
331;  and  see  post. 
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to  the  operation  of  a  foreign  certificate  in  this  country — 
instead  of  the  effect  produced  by  an  English  certificate  upon 
a  foreign  debt — tliis  last  question,  however,  bein^  one  tnat 
is  more  immediately  connected  with  the  object  of  the  present 
work. 

A  certificate  obtained  under  an  English  commission  of 
bankrupt,  as  it  now  discharges  the  ban]a*upt  firom  all  claims 
and  demands  made  proveable  under  the  commission,^  will 
operate  (as  it  should  seem)  in  this  country  at  least,  to  dis- 
cnarge  any  debt  contracted  abroad — provided  the  debt  was 
a  proveabfe  debt,  and  the  foreign  creditor  had  an  oppor- 
tunity  of  picoving  it  under  the  commission.  And  upon  this 
principle,  it  is  said  to  have  been  determined  by  the  court 
of  session  in  Scotland,  that  a  certificate  under  an  English 
commission  would  be  a  discharge  there  of  every  debt  that 
could  be  proved  under  the  commission,  whether  English  or 
Scotch.^  It  is  said,  however,  m  some  of  the  t>ooks,  that  a 
certificate  under  a  commission  in  England  will  not  bar  a 
debt  contracted  in  the  West  Indies,^  on  the  authority  of  an 
opinion  given  by  Lord  Talbot,  when  at  the  bar,  to  this 
purport :  viz.  that  notwithstanding  the  effects  of  the  bank- 
rupt in  the  colonies  are  liable  to  a  commission  here,  and  the 
right  is  vested  in  the  assignees — and  though  it  might  seem 
reasonable  that  his  certificate  should  be  equally  extensive,—' 
et,  as  the  bankrupt  laws  of  England  were  made  since  the 
''est  Indian  colonies  were  settled,  and  therefore  did  not 
extend  to  them  unless  they  were  expressly  named, — ^he  was 
of  opinion  that  a  certificate,  though  confirmed  here,  would 
be  no  discharge  to  the  bankrupt,  if  a  suit  was  commenced 
against  him  in  Barbadoes.  But  in  a  case,  decided  at  the . 
cockpit,  upon  an  appeal  from  the  colonial  court  of  Bemerara, 
it  was  determinea  (consistently  as  it  seems  with  the  above 
decision  by  the  court  of  session  in  Scotland,)  that  a  cer- 
tificate under  an  English  commission,  where  the  creditor 
had  full  notice  of  the  commission,  was  a  bar  to  a  suit  in- 
stituted in  the  colonial  court  for  the  recovery  of  a  debt — 
the  consideration  for  which  debt  was  goods  consigned  by 

'  Section  121.  debt  (and  see  post).     The  point 

3  Bank  of  Scotland  v.  Cuthbert,  decided,  too,  is  said  to  be  still  sub 

1  Rose,  486 ;  and  see  CuUen,  398.  judice,  though  the   decision  too^ 

According  to  Mr.  Bell,  however,  place  so  long  ago  as  January,  1813. 

(Bell  Com.  693,  n.)  the  bills  of  ex-  Eden's  B.  L.  396. 

change  in  this  case  being  accepted  '  Beawes  Lex.  Mer.  4th  ed.  543. 

by  the  drawees  in  England,   the  Davis  B.  L.  439.  C.  B.  L.  500. 

debt  was  considered  as  an  Engli$h 
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the  plaintiff'  from  Demerara  to  the  defendant  and  his  partner 
in  London,  for  which  the  hitter  had  accepted  bills  before 
their  bankruptcy,  having  also  engaged  by  letter  to  accept 
others,  which  were  not  presented  till  afiter  the  bankruptcy.^ 
And  it  lias  been  since  decided  by  the  court  of  the  Privy 
Council,  that  the  certificate  was  an  equal  bar  to  an  action 
for  a  debt  contracted  by  the  bankrupt  at  Calcutta,  although 
the  creditor  there  had  no  twtice  of  the  commission.^  And, 
indeed,  it  seems  but  just  (as  Lord  Talbot  admitted  in  his 
opinion  above  cited)  that  the  eiitect  of  the  certificate  should 
be  co-extensive  with  the  assignment ;  for,  if  foreign  courts 
allow  tlie  assignees  under  an  English  commission  to  strip 
the  bankrupt  of  liis  foreign  property,  by  giving  effect  to  me 
assignment  in  their  jurisdiction,  they  ought  with  equal  reason 
to  give  effect  to  the  certificate^  and  not  leave  the  bankrupt 
liable  to  the  actions  of  the  foreign  creditors.^ 

With  respect  to  the  operation  of  ^Jarekin  certificate  in 
this  country,  the  English  courts  are  guided  Dy  the  question, 
where  the  debt  was  contracted,  which  the  foreign  certificate 
is  net  up  to  bar.  If  it  was  contracted  in  the  same  country 
where  the  discharge  took  place,  the  law  of  that  country  is 
held  to  prevail,  and  the  debt,  therefore,  becomes  extin- 
guished;  *  and  this,  as  Lord  Mansfield  said,  upon  the  general 
principle,  that  where  there  is  a  discharge  of  a  debt  by  the 
law  of  one  country,  it  will  be  a  discharge  in  every  other;  and 
he  added,  that  he  remembered  a  case  in  Chancery  of  a  cessia 
honorum  in  Holland,  which  being*a  discharge  in  that  country, 
was  held  to  have  the  same  effect  here.'^ 

It  becomes,  therefoi'e,  important  to  consider  in  the  course 


'  Oilwin  V.  Forbes,  Buck,  57.  considered  to  be  a  colonial  debt, 

^  Edwards  v.  Ronald,  1  Knapp'a     according  even  to  the  principle  of 
Rep.  259.  Watson  v.  RenUm  (one  of  the  < 


Mr.  Eden  thinks,  that  the  only  cited    by    Mr.  Eden    from    BeU's 

true  ground  upon  which  this  case  Commentaries    on    the    Laws    of 

can  be  supported  is,  that  by  the  Scotland,  see   post) ;    for   though 

Dutch  law  (according  to  which  the  the  consideration  for  the  debt  was 

court  professed  to  proceed)  all  fo-  the  goods  sent  from  Demerara,  the 

reign  debts  are  barred  by  a  Dutch  debt  itself^  in  virtue  of  the  accept- 

discharge ;   and  that,  as  the  debt  ance  of  the  bills,  might  be  said  to 

was  in  this  instance  a  colonial,  and  have  been  coniriKted  in  England. 

fwt  an  English  debt,  the  decision  ^  Burrows  v.  Jemino,   Str.  732. 

was,  upon  the  general   reasoning  2  Eq.  Ab.  524.  Moseley,  1.  BaUan* 

given  in  the  judgment,  quite  un-  tine  v.  GoUUng,  C.  B.  L.  4S4,  499. 

tenable.    But  though  the  principle  Potter  v.  Brottm,  5  East,  124.  QueHn 

of  reciprocity  and  mutual  comity  v.  Maisson,  1  Knapp,  266. 

formed,certainly,  one  of  the  grounds  *  The  cesno  ^nomm  in  Holland, 

for  the  judgment  in  that  case,  it  is  however,  seems  (like  the  same  pro- 

not  so  clear    that  the  debt  was  ceeding  among  the  Romans)  to  be 
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of  this  inquiry^  under  what  particular  circumstances  a  debt 
will  be  held  to  be  contracted  in  a  particular  country.  In 
the  case  before  Lord  Mansfield^  the  demand  arose  upon 
a  bill  of  exchange  drawn  in  Ireland,  and  payable  by  the 
defendant^  who  resided  in  Ireland,  and  who  had  obtained 
a  certificate  under  an  Irish  commimon ;  this,  therefore,  was 
decidedly  a  foreign  debt  discharged  by  a  foreign  certificate. 
The  general  principle  indeed  (in  the  case  of  a  debt  arising 
on  a  Din  of  exchange)  seems  to  be,  that  the  country  where 
the  bill  is  accepted  and  paid,  is  the  country  where  the  debt 
is  contracted.  Thus,  a  bill  of  exchange,  (though  drawn  by 
the  defendant  in  Ireland,)  which  was  accepted  and  paid  by 
the  plaintiffs  in  England,  was  determined  by  the  court  of 
King  s  Bench  to  be  an  English  debt,  and  therefore  not  dis- 
charged by  a  certificate  imder  an  Irish  commission.^  And 
in  l&e  mannei^  the  Scotch  courts  have  holden,  that  bills 
accepted  by  the  drawees  in  Ens^land  constituted  an  English 
debt ;  ^  ana  even  that  a  bill  mrawn  from  New  York  upon 
Greenock,  which  was  not  accepted,  was  a  Scotch  debt,  and 
consequently  not  discharged  by  the  bankrupt's  certificate  in 
New  York.*  So,  where  goods  were  consigned  by  a  merchant 
in  Scotland  to  one  in  England, — and  a  bill,  payable  at 
Berwick,  was  given  for  part  of  the  goods, — the  oiuy  in  this 
case,  was  held  by  the  Scotch  courts  to  be  an  English  debt, — 
while  the  general  balance  of  the  same  debt,  resting  on  the 
contract  ofsale,  was  considered  as  Scotch.^ 

The  result  deducible  from  all  these  cases  seems  to  be, 
that  a  foreign  certificate  is  no  bar  to  an  action  in  England 
for  an  tinglish  debt ;  nor  is  an  English  certificate  considered 
in  Scotland  a  discharg;e  of  a  debt  wholly  contracted  there ; 
for  the  courts  of  both  countries  appear  to  ame  in  their 
decision  (at  least  with  respect  to  bills  of  excnange)  as  to 
the  circumstances  under  wmch  the  debt  is  to  be  considered 
^Joreign,  or  a  home-contracted  debt.  And  the  reasoning  of 
Lord  Kenyon,  in  giving  judgment  upon  a  point  of  this 
description,  appears  to  be  quite  unanswerable ;  for  it  is  im- 
possible (as  he  observed)  to  hold,  that  a  contract  made  in 
one  country  is  to  be  governed  by  the  laws  of  another :  and 


a  discharge  of  the  penon  only,  and  '  Bank  of  Scotland  v.  Cutkbert^ 

not  of  the  effects,   except  as  to  1  Rose,  462 ;  and  see  2  Bell  Com. 

some  few  trifles  of  wearing  apparel,  693  a. 

dtc.     See  Voet  on  the  Pandects,  '  Armour  v.  CampbeU,  cit.  ibid, 

tom.   ii.  lib.  42,  tit.  3,  and  Lord  8  Fac.  Coll.417. 

Hardwtcke's  judgment  in  ex  parte  *  WaUon  v.  Renion,  2  Bell  Ck)m.- 

Burton,  1  Atk.  255.  693. 
*  Lewis  y.  Owen,  4  B.  &  A.  654. 


656  Of  tlie  Certificate.  [Chap.  14. 

lie  puts  the  case  (as  that  was)  of  a  contract  lawfully  made  hy 
a  subject  in  this  country^  which  he  resorts  to  an  English 
court  of  jastice  to  enforce, — and  the  only  answer  ^Yen  b, 
that  a  law  has  been  made  in  a  foreign  country  to  discharge 
the  defendants  firom  their  debts,  on  condition  of  their  relin- 
quishing all  their  property  to  their  creditors.  "  But  (he 
adds)  how  is  that  an  answer  to  a  subject  of  this  country  suin^ 
on  a  lawful  contract  made  here  ?  How  can  it  be  pretended 
that  he  is  bound  by  a  condition,  to  which  he  has  given  no 
assent,  either  express*  or  implied  ?"  Nor  does  it  make  any 
difference,  that  tne  creditor  m  this  country  had  taken  pro- 
ceedings in  the  foreign  court  to  oppose  the  discharge  of  the 
debtor.-^ 

A  discharge,  however,  under  a  sequestration  in  Scotland 
issued  against  a  trader  residing  there,  in  conformit}-  to  the 

C visions  of  the  Scotch  bankrupt  act  (the  54  Geo.  3,  c.  137,) 
been  held  to  be  a  bar  to  an  action  against  the  trader 
here,  on  a  debt  contracted  in  England,  in  uke  manner  as  it 
is  a  bar  to  debts  contracted  in  Scotland.^  This  decision, 
however,  was  expressly  founded  upon  the  effect  of  that  parti- 
cular statute,  and  not  upon  any  general  principle.* 

When  a  foreign  certificate  is  set  up  in  discharge  of  au 
action  in  this  country,  the  courts  think  it  a  point  of  too  much 
importance  to  be  decided  in  a  summar}-  way;*  they  will, 
therefore,  refuse  an  application  for  an  exoneretur  to  be 
entered  on  the  bail-piece,  on  the  ground  of  the  defendant*^ 
discharge  in  the  foreign  country, — and  will  direct  an  issue, 
in  order  to  ascertain  the  circumstances  under  which  the 
original  debt  was  contracted.® 

Where  an  execution  was  levied  against  the  goods  of  a 
bankrupt,  for  a  debt  which  existed  previous  to  the  bank- 
ruptcy,— and  previous  to  the  execution  of  the  writ,  the 
bankrupt's  certificate  was  signed  by  sufficient  in  number 
and  value  of  the  creditors,  but  it  was  not  allowed  by  the 
lord  chancellor  until  after  the  writ  was  executed, —  the 
execution  was  held,  under  these  circumstances,  to  be  valid.^ 
Hr.  Cooke,  however,  adds  a  qusere  to  this  case,  whether  the 

^  Smith  V.  Buchanan,  I  East,  6 ;  '  Pedder  v.  Macmatier,  8  T.  R. 

and  see  Quin  v.  Ketife,  2  H.  B.  553.  610. 

ShaUcrats  v.  Dytart,  2  G.  &  J.  87.  '  Ban^Md  v.  Anderwn,  5  Moore« 

3  PkUUpsY,  Allan,  8  B.  &  C.  477.  331.     Quia  v.  Ke^e,  2  H.  B.  553. 

*  Sideaway  y.  Hay,  3  B.  &  C.  3  Moore,  244.     Whitiingham  ^.De 
12.  la  Riete,  2  Chit.  Rep.  53.    JSariicr 

*  Ibid.    23 ;   and  see  Oeddes  v.  v.  Languithe,  ibid.  .')5. 

MauMt,  1  G.  &  J.  414.  7  CaUen  t.  Meyrick,  1  T.  R.  361. 
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goods  could  legally  be  considered  as  the  batikrupt's,  the 
property  of  an  uncertificated  bankrupt  belonging  to  his 
assignees.  But  it  seems  to  be  now  clearly  setUed,  that 
although  property  acquired  by  an  uncertificated  bankrupt 
Tnatf  be  taken  from  him  by  his  assignees,  yet  it  does  not  abso- 
luMy  vest  in  them ;  ana  if  they  make  no  claim  to  it,  the 
bankrupt  has  a  right  to  retain  it  against  all  other  persons.^ 

And  where  the  execution  was  levied  on  the  sani^  day  that 
the  certificate  was  allowed,  the  court  of  Common  Pleas 
refused  the  bankrupt  relief  on  motion;  and  they  doubted 
whether  the  121st  section  extended  to  the  property  as  well 
as  the  person  of  the  bankrupt.^  But  this  doubt  has  been 
entirely  removed  by  a  subsequent  decision  of  the  King  s 
Bench,  where  it  was  held  that  the  121st  section  cleany 
applies  to  all  debts  proveable  under  the  commission,  and  to 
all  remedies  for  the  recovery  of  the  debt.' 

The  certificate  discharges  the  bankrupt  from  all  debts, 
whether  joint  or  separate— and  whether  the  commission, 
under  which  it  is  obtained,  is  a  joint  or  separate  commission ; 
for  the  debts,  which  a  man  owes  jointly  with  another,  are  in 
law  as  much  his  own  debts  as  those  which  he  owes  on  his 
separate  account.^ 

Where  an  annuity  was  granted  for  a  sum  paid  as  a  consi- 
deration, and  the  grantor  became  bankrupt — and  afterwards 
the  annuity  was  set  aside, — ^the  certificate  was  held  a  bar  in 
an  action  against  the  grantor  for  money  had  and  received — 
on  the  ground,  that  the  annuity  having  oeen  set  aside,  was  to 
be  considered  as  if  it  had  never  existed — and  that  the  rela- 
tion took  place  to  the  time  when  the  money  was  paid,  the 
plaintifTs  title  to  the  money  accruing  frx>m^  that  time. 

Where  the  bankrupt  has  been  &eady  discharged  by  a 
certificate  under  any  former  commission,  or  has  previously 
compounded  with  his  creditors,  or  been  discharged  by  any 
.insolvent  act,  it  is  declared  by  6  Geo.  4,  c.  16,  s.  127,^  that 
the  certificate  will  only  protect  his  person  from  arrest,  unless 
his  estate  (aiter  all  charges)  shall  produce  sufficient  to  pay 
every  creditor  under  the  commission  15^.  in  the  pound  \  and 
his  future  estate  and  effects  (except  his  tools  of  trade  and 

1  DrayUm  v.  Dale,  2  B.  &  C.  v.  Strahan,  2  Str.  1157.    Howard 

293  ;  and  see  ante,  611.  v.  Poole,  ibid.  995.  Grace  v.  Higham, 

*  Hantm  v.  BioAey,  4  Bing.  493.  Fitz.  281 . 

*  Davis  V.  Shapley,  I  B.  &  Adol.         '  Walker  v.  LUcarry,  6  Esp.  98. 
54.  '  The  above  section  has  been  held 

*  Ex  parte  Yale,  3  P.  Wms.  25.  to  operate  retrospectively.  Voung 
note  (A.)  Hortey't  case,  ibid.  23.  v.  Buliworth,  3  Nev.  &  P.  585.  8  Ad. 
Twin  v.  Maae^,  1  Atk.  67.  Wicke$  &  K  470. 

ff3 
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necessary  household  fiimitare^  and  the  wearing  apparel  of 
himself,  nis  wife  and  children,)  will  now  vest  in  the  i 
under  the  second  ^mmission,  who  will  he  entitled  to  i 
the  some,  as  they  might  have  seized  property  of  which  he 
was  possessed  at  the  issuing  of  the  commission. 

With  respect  to  that  part  of  the  ahove  clause  which  relates 
to  a  previous  bankruptcy^  it  will  he  seen,  that  the  provision 
(as  to  the  liability  of  the  bankrupt's  future  effects)  is  very 
nifferent  from  the  construction  put,  in  most  of  the  cases 
hitherto  decided,  upon  tlie  5  Geo.  2,  c.  30,  s.  9, — ^by  which 
construction  any  creditor^  though  he  had  even  signed  the 
certificate  under  the  second  commission,  was  (before  the 
40  Geo.  3,  c.  121,  s.  14,)  enabled  to  bring  an  action  against 
the  bankrupt,  and  recover  against  his  future  effects.^  The 
(*lause  in  the  neft"  act  does  not  say  that  the  future  estate 
and  effects  shall  be  liable  to  the  creditors  generally ^  bat 
declares  expressly,  that  they  shall  vest  in  tJie  assignees  under 
the  second  commission,  unless  15;.  in  the  pound  is  paid  -,  so 
that — independently  of  the  construction  of  the  69th  section 
of  the  6  Geo.  4,  c.  16,  (which  is  taken  from  the  4th  section 
of  the  49  Geo.  3,  c.  121,)  by  which  the  proving  a  debt  under 
a  commission  is  declared  to  be  deemed  an  election  by  the 
creditor  to  take  the  f3enefit  of  the  commission,  with  respect 
^o  the  debt  so  proved  ^ — no  individual  creditor,  who  haB 
even  not  proved  his  debt,  can  now  with  any  effect  (as  he 
'could  under  the  5  Geo.  2,)  sue  the  bankrupt  af%er  he  has 
obtained  his  certificate ;  for  his  person  is  protected  by  his 
(certificate ;  and  an  execution  would  be  of  no  avail  against 
liis  rffectSy  which  are  declared  by  the  statute  to  be  f?ested 
in  the  assignees.^  The  only  remedy,  therefore,  to  render 
•puch  future  effects  available,  is  the  power  given  to  the 
assignees  in  the  latter  part  of  the  above  section,  enabling 
them  to  seize  the  effects  in  the  same  manner  as  they  may 
seize  his  other  property  at  the  issuing  of  the  commission. 
All  the  cases,  however,  as  to  this  point,  which  have  he&k 
deiided  upon  questions  between  the  bankrupt  and  thecreditars 
j2:enerally,  will  still  be  applicable  to  future  questions  between 
the  banki'upt  and  the  assignees  under  the  second  commission.^ 

»  PhUpoit  V.  Corden,  5  T.  R.  287.  '  Read  v.  Sowerinf,  3   M.  &   S. 

GiU  V.  Scrivens,  7  T.  R.  27.    Jelfs  78. 

V.  Ballard,  1  Bos.  467.    Edmcnson  ^  And   see  Robertson  v.  Score, 

V.  Parker,  3  Bos.  &  P.  1  >i5.  Coverly  2  B.  &  Ad.  338. 

V.  Morleij,   16  East,  225.      Hovil  *  It  seems  that  a  different  con- 

V.  Browning,  7  East,  159.   Ex  parte  struction  from  that  laid  do^n  in 

D'lkrr,  1  Rose,  452.  Ex  parte  Hodg-  Hovil  v.  Broimin^,  and  the  subte- 

kint'jn,  2  Rose,  172.    19  Ves.  291.  quent  cases,  was  formerly  put  upon 
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A  certificate  under  a  fleoond  commission,  (although  the 
first  commission  has  heen  even  nmneded  with  the  consent 
of  the  creditors,)  it  has  been  held,  will  not  protect  a  bank* 
ruptfs  futuM  effects,  unless  15«.  in  the  pound  are  paid  under 
the  second  commission;^  for  the  question  is,  as  Lord 
Mansfield  put  it,  whether  a  supersedeas  can  make  a  thing 
not  to  have  been  done,  which  in  fact  has  been  done,  namely, 
the  bankrupt's  discharge  under  the  first  commission;  and 
even  if  the  first  bankruptcy  was  to  be  considered  as  never 
having  existed,  yet  if  the  creditors  have  accepted  a  dividend 
under  the  first  commission  in  lieu  of  their  whole  debt,  thevi 
at  any  rate,  would  then  be  taken  to  have  etmpounded  m 
their  debts  within  the  meaning  of  the  statute.^ 

And  if  a  bankrupt  has  not  obtained  his  certificate  imder 
the  first  commission,  a  certificate  under  the  second  commis- 
toon  will'  not  even  protect  his  person.^  And  the  same  wnere  a 
third  commission  iasued^  and  the  bankrupt  had  paid  no 
dividend  under  the  first  or  second  commission,  notwithstand- 
ing  he  had  obtained  his  certificate  under  each  of  those 
commissions.^ 

Where  a  defendant  in  an  action  gave  the  plaintiff  a  cog* 
novit  for  the  amount  of  the  damages — and  two  years  aft^ 
wards  a  second  commission  of  bankrupt  issued  against  the 
defendant,  under  which  he  obtained  his  certificate,  but  no 
dividend  luid  heen  declared — and  the  plaintiff  afibierwards  en'> 
tered  up  judgment,  and  took  out  execution ; — ^upon  a  motion 
to  set  it  aside,  on  the  ground  of  the  cognovit  h&mg  discharged 
by  the  subsequent  bankruptcy  and  certificate,  the  court 
refused  the  motion,  saying,  that  a  cognatit  is  a  mere  ao» 
knowledgment  of  the  amount  of  the  damages — end  that  where 
a  man  acknowledges  the  cause  of  action,  the  plaintiff  may 
sign  judgment  at  anj  time.' 

As  to  the  form  of  pleading,  and  the  evidence  necessary  to 
defeat  a  certificate  under  a  second  commission,  see  post. 

With  respect  to  a  certificate  under  a  third  commission,  it 
has  been  held,  that  though  the  bankrupt  had  not  paid  lbs.  in 

the  9th  lectioa  of  the  5  Geo.  2,  the   banknipt   under   the  second 

c.  30,  (Ashley  v.  HiU^  2  Christ.  329.  commission.—Eden,  394. 
Davies,  51 5 ;)  by  which  it  was  held«         *  Thornton  v.  DaUa$,  Doug.  46. 
that  the  future  estate  of  the  bank-         '  1  Doug.  48. 
rapt  actuaUy  vested  in  the  assignees        '  TiU  t.  mUon,  7  B.  ft  C.  684. 
under  the  second  commission,  if  he         *  Fowler  v.  Coiter,  10  B.  &  C.  427. 

did  not  pay  l^.  in  the  pound.  And  See  Bicker  v.  Noble,  1  Mood.  &  M. 

this  construction,  Mr.  Eden  thinks,  303,  as  to  the  bankruptcy  being  a 

ought  to  have  prevailed  in  HovU  v.  bar  to  a  creditor  suing,  though  15j; 

Browmng,  instead  of  holding,  that  in  the  pound  has  not  been  paid, 
any  individual  creditor  might  sue        '  JVybome  v.  Ross,  2  Taunt.  68. 
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the  pound  under  the  second;  the  certificate  was  not  void;  but 
voidable  only  by  application  to  the  lord  chanoellor.i  For  a 
certificate  is  valid;  as  long  as  the  commission  under  whidi 
it  is  obtained  continues  in  force — ^unlesS;  indeed,  in  those 
cases  where  the  statute  says  that  the  certificate  shall  be 
absolutely  void.* 

But  this  is  now  held  differently  under  the  127th  section 
of  the  6  Geo.  4,  c.  16;  for  a  third  commission;  where  15^.  in 
the  pound  has  not  b^n  paid  under  the  second;  is  decided  to 
be  void;  there  being  legally  nothing  upon  which  the  third 
commission  can  operate;  all  the  property  of  the  bankrupt 
being  expressly  vested  in  the  assignees  under  the  second 
commission.' 

In  that  part  of  the  above  clause  which  relates  to  the  com- 
pounding with  creditors;  such  a  composition  only  is  contem- 
plated as  is  general,  and  is  calculatea  to  admit  aU  crediton 
of  every  description.  Therefore,  where  a  deed  of  composition 
was  finamed  only  for  the  joint  creditors  of  two  bankrupts; 
and  not  signed  or  accepted  by  the  separate  creditors  of  one 
of  the  bankrupts,  it  was  held  not  such  a  compounding  as 
would  prevent  the  certificate  from  extending  to  the  prot4H^ 
tion  of  the  t^xixne  property  of  the  bankrupt,  as  well  as  of  his 
person.^  But;  if  the  terms  of  the  deewl  embrace  all  the 
creditors;  although  some  of  them  do  not  come  in,  and  after- 
wards sue  the  bankrupt;  and  are  paid; — that  has  been  held 
to  be  such  a  compoimding  as  will  deprive  the  banlorupt  of 
the  benefit  of  his  certificate;  with  regard  to  the  protection 
of  his  future  efiiects.^  It  is  a  question;  however;  when  a 
bankrupt  (who  has  previously  compounded  with  his  creditors) 
pays  those  creditors  before  his  bankruptcy  the^/uff  amount 
of  their  debtS;  whether  his  future  estate  and  ^ects  are  to 
remain  liable;  unless  his  estate  under  the  conunission  shall 
produce  16^.  in  the  pound.  The  above  provision  in  the 
statute  makes  no  disnuctiou;  whether  the  creditors,  with 
whom  the  bankrupt  has  compounded;  are  afterwards  satisfied 
or  not.  And  it  may  be  argued;  that  such  a  case  is  within 
the  mischief  contemplated  by  the  act;  for  the  bankrupt 
will  have  had  all  the  benefit  (for  a  certain  time  at  least) 
of  a  composition;  till  he  could  satisfy  his  creditors  tlie  fiill 
amount  of  their  debts ;  and;  in  the  interim;  the  creditors 
will  have  sustained  some  damage  by  the  delay.    The  crime; 

I  Todd  v.Maafietd,  3  B.  &  C.  222.  *  Norton  y.  Skaketpear,  15  £ast» 

<  Ibid.  619. 

»  Ptnoler  v.  Cotter,  10  B.  &  C.  *  Slaughters.  Cheyne,  1  M.  &Sw 

427.  182. 
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therefore^  (if  it  may  be  so  called)  of  non-pajrment  will  be 
complete  at  one  time,  and  the  subsequent  payment  in  iull 
may  have  been  the  very  cause  of  his  bankruptcy.  ^  On 
the  other  hand  it  may  be  contended^  that  the  term  '^  com- 
pounding with  his  creditors "  is  intended  by  the  statute  to 
imply  simply  a  composition  as  to  the  amount  of  his  debt&-*- 
that  is,  accepting  a  part  in  satisfieu^tion  of  the  whole ;  and 
that  when  the  debts  are  actually  paid  infuU,  the  agreement 
of  the  creditors  to  give  the  banxrapt  merely  time  for  pay«* 
ment,  cannot  be  said  to  come  within  tne  meaning  of  the  word 
ComposUian* 

An  uncertificated  bankrupt  is  not  entitled  to  his  discharge 
under  the  insolvent  act,  unless  he  has  been  in  custody  for 
the  space  of  three  years.^ 

Wnere,  after  the  bankruptcy  of  one  partner,  the  other 
was  obliged  to  pay  a  partnership  debt,  which  he  had  before 
the  ban&uptcy  fmmisned  the  bankrupt  partner  with  money 
for  the  express  purpose  of  discharging, — ^who,  instead  of 
doing  so,  misapplied  the  money, — this  was  considered  to 
be  such  a  case  oi  fraud  as  prevented  the  certificate  from 
operating  as  a  bar  to  an  action  by  the  solvent  partner,  for 
the  bankrupt's  pronortion  of  the  debt  paid  subsequent  to 
the  bankruptcy.^  But,  as  such  a  debt  may  he  proved  now 
under  the  52nd  section  of  the  new  act,  it  is  a  question, 
whether  he  would  not  be  discharged  by  his  certificate ;  for, 
notwithstanding  the  fraudulent  misapplication  of  the  money 
by  the  bankrupt,  it  does  not  seem  to  come  within  those 
exceptions  enumerated  in  the  act,  which  render  the  certificate 
void. 

The  certificate  does  not  estop  the  bankrupt  from  disputing 
the  validity  of  the  commission  against  a  stranger  to  it,  be- 
tween whom  and  the  bankrupt  there  is,  consequently,  no 
reciprocity.  Therefore,  in  an  action  of  trover  brought  against 
a  stranger  to  the  commission  by  a  bankrupt,  who  had  ob- 
tained his  certificate  under  a  joint  commission  issued  against 
himself  and  others,  he  was  held  to  be  not  prevented  from 
taking  advantage  of  its  illegality.'* 

The  certificate,  indeed,  is  (by  6  Geo.  4,  c.  16,  s.  127,) 
only  made  evidence  of  the  fiict  of  issuing  the  commission, 
&c.,  leaving  imtouched  the  question  of  the  validity  of  the 
effect  of  the  commission.^ 

1  See  the  argument  of   Mr.  J.  >  Wright  y.  Hunter,  1  East.  20. 

Hoiroyd  (then  at  the  bar)  in  the  <  ButU  v.  BUke,  4  Pri.  240. 

case  of  B£ad  v.  Sowerhy,  3  M.  &  S.  *  Fowler  v.  Coiier,  10  B.  &  C. 

79.  430. 

3  1  Geo.  4,  c.  57. 
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It  has  been  before  stated,^  that  where  the  bankmpt  ia 
auignee  of  another  bankrupts  estate,  and  is  indebted  to  that 
estate  in  respect  of  money  retained  or  employed  b j  him  to 
the  amount  of  lOOLj  the  certificate  will  only  nare  the  effect 
of  freeing  his  person  from  arrest;  bat  ms  fnture  efficU 
will  remain  liable  for  so  much  of  his  debt  to  the  estate  cf 
which  he  is  assignee,  as  shall  not  be  paid  by  dividends 
under  his  commission,  together  with  interest  for  the  whole 
debt.2 

The  certificate,  also,  (as  has  been  already  mentioned)^  will 
have  no  effect,  imless  it  is  entered  of  record  at  the  bankrupt 
office,  and  has  a  memorandum  of  such  entry  indorsed  on  it 
by  the  mnper  officer,  pursuant  to  the  directions  of  the  9Mi 
and  96th  sections  of  tne  new  act.  But,  though  a  certificate 
is  not  obtained  by  a  bankrupt  until  after  the  new  act 
began  to  take  effect,  (viz.,  the  1st  September,  1825,)  yet  if 
the  commission  issued  before j  the  certificate  need  not  be^ 
registered. 


Section  V. 

Of  Pleading  tJie  Certificate;  and  Jterein  of  the  Evidence  to 
support  it,  or  defeat  it 

By  5  «&  6  Vict.  e.  122,  s.  42,^  any  bankrupt  who  shall, 
after  his  certificate  is  confirmed,  be  arrested,  or  have  any 
action  brought  against  him  for  any  debt,  claim,  or  demand, 
proveable  under  the  fiat^  may  be  discharged  upon  entering 
an  appearance  \  and  may  plead  in  general,  that  the  cause  of 
action  accrued  before  he  oecame  bankrupt,  and  give  the  act 
and  the  special  matter  in  evidence ;  and  such  certificate  and 
the  confirmation  thereof  will  be  sufficient  evidence  of  trading, 
bankruptcy,  fiat,  and  other  proceedings  precedent  to  the 
obtaining  such  certificated 

As  the  statute  provides  for  the  particular  form  of  the 
plea,  viz.,  that  the  cause  of  action  accrued  before  the  defend- 
ant became  bankrupt, — ^he  cannot,  therefore,  give  his  bank- 

^  Ante,  3C5.  duced  instead  of  the  words,  "  any 

^  6  Geo.  4,  c.  16,  ss.  104,  105.  debt  due  before  such  time  as  he 

^  Ante,  632.  became  bankrupt,"  which  were  in 

*  TaiOe  v.  (himumd,  3  Bing.  the  5  Geo.  2,  c.  30,  s.  7. 

493.  7  In  the  5  Geo.  2,  c.  30.  a.  7,  it 

^  Taken  from  5  Geo.  2,  c.  30,  was   profvided,   that   if  a  verdict 

ss.  7,  13.  passed  for  the  defendant,  he  was  to 

*  The  words  in  italics  are  intro-  recover  full  coaU. 
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;  raptcy  in  evidence  under  the  general  issue.^     Neither  can  he 

p]ead  specially  in  an  action  of  covenant,  ^'  that  before  the 

action  he  became  banknipt,  and  that  the  said  indenture  was 

|.  made  before  he  became  bankrupt;"    for  he  must  comply 

,i  8trictlv  with  the  form  of  the  plea  prescribed  by  the  statute^^ 

(  and  tne  plea  must  conclude  to  ttie  country?    But  it  is  not 

;«         necessary  to  aver  that  the  bankruptcy  happened  before  the 

I  commencement  of  the  suit.^    And  thougn  the  certificate  is 

allowed  after  the  commencement  of  the  action,  yet  if  it  is 

before  the  plea  is  pleaded,  it  wiU  be  evidence  to  support  the 


^         general  plea  given  by  the  statute.* 
,  It  is  said  to  have  been  ruled  by  Lord  Kenvon,  that  a 

,  certificate  granted  after  plea  pleaded,  though  before  trial, 

1^         was  not  available  at  law.^    But  it  seems  to  be  settled,  that  it 
jl  may  be  pleaded  jmis  darrein  continuance  at  any  time  before 

judgment ;  ^  and  though  the  bankrupt  omits  to  plead  it  puis 
darrein  continuance,  this  omission  will  not  prevent  his  nght 
to  be  discharged  after  tender  by  his  bail.®  And  an  affidavit 
verifying  the  plea  to  the  best  of  tlie  deponents  knowledge  and 
belirf,  has  been  held  a  sufficient  affidavit  to  accompany  the 
plea  under  the  4  Ann.  c.  16,  s.  11.^  Thus,  where  an  uncer- 
tificated bankrupt  had  pleaded  a  judgment  recovered — and 
upon  an  issue  of  nul  tiel  record,  the  plaintiff  ruled  him  to 
t  produce  the  record  on  the  25th  of  Apnl — and  the  bankrupt 

(who  had  obtained  his  certificate  on  the  14th  of  April)  on 
the  morning  of  the  25th  moved  for  leave  to  plead  the  allow- 
ance of  the  certificate  puis  darrein  continuance, — ^the  court 
^  in  this  case  allowed  the  plea.^^    And  where  an  action,  which 

had  been  set  down  for  trial  in  the  term  as  undefended,  and 
postponed  on  the  condition  of  giving  judgment  of  the  term, 
■f  a  plea  of  the  defendant's  bankruptcy  and  certificate  puis 

^  darrein  continuance  was  held  to  be  admissible,  though  the 

certificate  was  obtained  since  the  term,  and  though,  if  the 
\  cause  had  been  tried  when  it  was  first  brought  on,  the 

plaintiff  would  have  had  judgment  and  execution  before 

^  Gowland  t.  Warren,  1  Camp,  wards,"  in  the  5  Geo.  3,  c.  30,  ss.  7, 

363.  13,)  wiU  not  niake  a  difference  in 

'  Charlton  v.  ^tfi^g',  4  T.  R.  15C.  this  respect. 

3  Sheen  v.  Garrett,  6  Bing.  686.  *  Longmead  v.  Beard,  cit.  9  East, 

^  Tower   V.    Cameron,    6    East,  85. 

4)3.  f  Todd  V.  Maxfield,   6  B.  &  C. 

*  Harris  v.  James,   9  East,  82.  105. 

Qasere,  Whether  the  wording  of  the  ^  Humphreys  y.  Knight,  6  Bing. 

new  act,  section  126,  (in  which  the  572. 

words,   "  after  his  certificate  shall  »  Sharpo  v.  fVitham,  1  M'CleU. 

have  been    allowed,"    are  used —  &  Y.  350. 

instead  of  the  general  word  "  after-  *°  Ibid. 
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the  certificate.'  And  though  the  certificate  be  not  obtained 
till  after  judgment,  when  it  is  too  late  to  plead  it,^  it  is  still 
available  for  the  bankrupt's  discharge  out  of  execution  for 
the  debt  and  costs.^ 

It  is  a  good  answer  to  a  plea  of  bankruptcy  and  certificate, 
that  the  certificate  was  ootained  by  miua,  although  the 
enactment  to  that  effect  in  the  6  Geo.  2,  c.  30,  s.  7,  is  not 
repeated  in  the  6  Geo.  4,  c.  16.^ 

The  plea  of  bankruptcy  does  not  require  the  signature  of 
counsel  in  the  King's  Bench;  ^  but  in  the  Common  Pleas  a 
Serjeant's  signature  is  necessary  to  it^  The  plea  must  be 
detiveredy  and  not  filed.' 

It  was  once  held,  that  the  defendant  must  aver  in  his  plea, 
^^  that  he  has  conformed  according  to  the  statutes  concerning 
bankrupt ;"  ^  but  this  case  was  afterwards  denied  to  be  law ; 
for,  if  the  defendant  has  not  conformed,  it  is  matter  of 
evidence,^  and  the  statute  having  directed  a  general  form  of 
pleading  the  bankruptcy,  it  seems  sufficient  to  follow  the 
words  of  the  statute. 

As  to  pleading  the  certificate  in  equity,  it  has  been  held, 
that  if  the  demand  of  a  plaintiff  in  eouity  against  a  bankrupt 
is  in  the  nature  of  an  action  at  law  for  a  tarty  the  bill  may 
be  demurred  to ;  but  if  it  is  in  the  nature  of  an  action  of 
asmmpsity  the  defendant  may  plead  his  bankruptcy  and 
certificate.^^ 

If  a  bankrupt  is  sued  by  his  surety,  or  other  person,  who 
was  liable  for  his  debts  at  the  time  the  commission  issued 
against  him,  (though  the  surety  may  have  become  such  after 
the  act  of  bankruptcy,  and  pays  the  debt  afiier  the  issuing 
of  the  commission,)  the  bankrupt  must  plead  his  bankruptcy 
and  certificate,  if  he  means  to  avail  himself  of  it.' ^  In  such 
a  case  it  has  lately  been  decided  (with  reference  to  the  8th 
section  of  the  49  Geo.  3,  c.  121),  that  the  general  plea  of 
bankruptcy  was  sufficient  without  pleading  the  bankruptcy^^ 
specially — ^the  obvious  meaning  of  that  section  being,  in  the 
words  of  Lord  C.  J.  Abbott,  that  the  bankrupt  should  hare 


1  IVhitmore   v.  Bantock,   1    M.  '  Henderson  v.  Sanuon,  2  B.  &  A. 

&  M.  122.  392. 

3  Todd  V.  Maxfield,  supra.  "  Paris  ▼.  Salkdd,  2  Wils.  139. 

3  Per  Lord  EUenborough,  Harris  *  WiUan  v.  Oeordxni,  1  C.  B.  U 

V.  Jrnnes,    9  East,    92;    and  see  518. 

6  Geo.  4,  c.  16,  s.  126.  ^  DeTastetw.  JValker,Bw:k,  153. 

*  Home  V.  Ion,  4  B.  &  Ad.  78.  "  Stedmariy.Mariimont,  13£ast» 

•  Leigh  v.  Manteiro,  6  T.  R.  496.  664.     13  East.  427. 

«  PUcker  V.  Martin,  3  Bos.  &  P.  ^  Westcott  v.  Hodges,  5  B.  &  A. 

171.  12. 
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the  same  benefit  of  a  precise  form  of  pleadings  as  if  the  debt 
had  arisen  before  the  oankruptcy;  and  that  a  payment  made 
by  the  surety  after  the  bankruptcy,  placed  the  party  in  the 
same  situation  as  if  the  payment  had  been  made  before  the 
bankruptcy  by  any  oilier  person.^  This  decision^  however, 
was  founded  on  the  peculiar  wording  of  the  latter  part  of  the 
8th  section  of  the  49  Geo.  3,  (which  is  omitted  in  the  paraUeL 
section,  the  52nd,  of  the  new  statute,)  as  well  as  upon  the 
circmnstance  of  no  decision  having  been  cited  to  show  that 
the  general  form  would  not  do.  But  a  case  might  have  been 
citea,  in  which  it  was  held  by  Lord  Mansfield,  that  when  a 
promissory  note  was  made  hgbre,  but  was  not  payable  until 
after  the  bankruptcy,  a  plea  that  the  debt  was  Que  at  the 
time  of  the  bankruptcy  was  bad  in  point  of  form.2  It  may 
therefore  still  be  advisable,  in  such  a  case,  to  plead  the  bank- 
ruptcy more  specially  than  in  the  general  form  given  by  the 
statute.^ 

The  general  plea,  as  given  by  the  statute,  puts  the  whole 
merits  of  the  question  in  evidence  on  both  sides ;  and,  there- 
fore, in  an  action  on  a  bond  to  which  bankruptcy  is  pleaded, 
the  plaintifi*  wiU  be  allowed  to  ffive  the  consideration  of  the 
bona  in  evidence,  to  show  that  ne  is  not  barred  by  the  certi- 
ficate.'* So,  the  plaintiff  will  be  at  Hberty  to  give  evidence  of 
ffaming  by  the  bankrupt,  in  order  to  vitiate  the  certificate ; 
out  he  must  confine  his  evidence  to  one  day,  if  he  relies  upon 
the  bankrupt  having  lost  20Z.;  and  he  must  also  elect, 
whether  he  will  give  evidence  of  one  loss  amounting  to  20/. 
in  one  day,  or  of  several  losses  in  the  year  amounting  ta 
200/.^  And,  generally,  all  facts,  which  the  plaintiff  reUes 
on  &s  vacating  the  certificate,  may  be  given  in  evidence  on 
the  similiter  to  the  defendant's  plea ;  ^  for  (the  plea  of  bank- 
ruptcy and  certificate  concluding  to  the  country)  a  replication 
of  any  new  fact  (which  accormng  to  the  rules  of  pleading 
must  conclude  with  a  verification)  would  be  bad  on  specifu. 
demurrer.' 

Where  the  defendant,  upon  a  plea  of  bankruptcy,  put  in  a 
certificate  under  a  commission  issued  against  mm  by  a 
different  name  from  that  which  he  was  commonly  known 

1  IVntcett  ▼.  Hodgn,  5  B.  a  A.  lee  ex  pmrte  Kemei,  1  Ves.  k  B. 

17.  193.     1  Rose,  331. 

3  Trueman    v.    Fenton,    Cowp.  '  Hughes  r.  Morley,  1  Holt,  520. 

544.  <>  S.  C.  1  B.  &  A.  22. 

3  See  ffbocfT.  Dod^ion,  2  M.&S.  '  fViUon  v.  Kemp,  2   M.  &   S. 

196.  549;  and  see  MUe$  v.   HVliamt, 

<  Jl^  T.  Price,  Doug.  155 ;  and  1  P.  Wms.  258. 
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by^—- upon  its  being  objected  that  the  certificate  was  a 
nullity.  Lord  EUenborough  ruled,  that  the  objection  might 
be  a  good  ground  for  applying  to  the  lord  chancellor  to 
supersede  the  commission — ^but  that  if  it  really  did  isene 
a^painst  tlie  defendanty  while  it  remained  in  force,  he  must 
^ve  effect  to  the  certiiicate ;  but  he  required  evidence,  that 
tlie  defendant  was  once  called  by  the  name  mentioned  in  the 
commission.' 

A  certificate  obtained  in  a  foreign  country  should  be 
specially  pleaded,  setting  forth  all  the  proceedings  under  the 
bankruptcy;  for  where,  under  a  bankruptcy  in  ^eland,  there 
was  a  general  plea  of  the  bankruptcy  and  certificate,  refer- 
ring to  the  Irish  statute,  and  concluding  to  the  eountryin  the 
same  manner  as  the  plea  allowed  vrnb.  respect  to  ihifflidi, 
bankrupts,  it  was  held  oad.^ 

On  tne  trial  of  a  plea  of  bankruptcy,  the  time  of  the  issu- 
ing of  the  commission  is  presumptively  proved  to  be  on  the 
day  of  the  date  of  the  commission,  as  it  appears  in  the  certi- 
ficate— and  tlie  time  of  the  act  of  bankruptcy,  upon  which 
the  commission  issued,  is  also  presumptively  proved  by  the 
statement  of  it  in  the  proceedings  under  tne  commission.' 
It  was  held  by  Lord  Kenyon,  that  the  plaintifT  was  pre- 
cluded fropi  Roing  into  any  evidence  to  mipeach  the  eonir 
mission^  and  tnat  it  must  be  confiaed  to  the  certificate  only; 
but  that,  if  the  petitioning  creditor  signed  the  certificate, 
evidence  might  then  be  admitted  of  his  debt  being  of  sudi 
a  description  as  would  render  the  certificate  null  and  void, 
though  it  might  have  the  effect  of  impeaching  the  commission 
itsel?^ 

In  an  action  brought  against  a  bankrupt  by  an  executor, 
though  the  defendant  obtains  a  verdict  upon  a  plea  of  bank- 
rupt^ and  certificate,  the  plaintiff  is  in  this  case  no  more 
liable  to  costs,  than  when  suing  as  executor  in  any  other 
action;  for  the  general  statutes  giving  costs  to  defendants  are 
held  not  to  extend  to  executors  and  adnunistrators.^ 

When  a  bankrupt  pleads  his  certificate  under  a  second 
eammission, — ^the  production  of  the  Jirst  commission  and  the 
proceedings  under  it,  with  proof  that  the  bankrupt  submitted 
to  it.  is  sufficient  evidence  against  him  of  his  having  been  a 
bankrupt  under  the  first  omimission.^    And  the  onus  then 

>  Stevmt  Y.  BUsie,  3  Camp.  256.  *  Peanon  ▼.  FUteher,  5  Esp.  90. 

2  Qtttn  Y.  Ke^e,  2  H.  B.  553.  *  Bateton  y.  Hartsmk,  4  Esp.  43. 

For  a  form  of  a  plea  of  a  foreign  '  Marim  y.  Norfolk^    I   H.   B. 

certiacate,    see    Potter  y.  Brown,  528. 

5  East,  124.  «  HavUand  y.  Coo*,  5  T.  R.  655. 
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lies  on  the  bankrupt  to  prove  that  his  estate  has  actually 
paid  155.  in  the  pound  under  the  second  commission ;  ^  for 
mere  proof  of  the  probability  of  this  is  not  sufficient.^  When, 
indeea^  under  the  former  law,  a  jud^ent  creditor  had  re* 
course  to  a  scire  facias  ag^nst  a  certificated  bankrupt  under 
a  second  commission,  in  order  to  obtain  execution  against  his 
ejects,  the  plaintiiF  was  obliged  to  aver,  that  the  bankrupt's 
estate  had  not  paid  15^.  in  the  pound — ^because,  in  a  scire 
fadaSj  the  plaintiff  must  state  everything  that  entitles  him 
to  recover  * — though  it  seems  that  the  plamtiff  was  not  bound 
to  prove  that  negative."*  If  the  banlorupt  has  not  obtained 
his  certificate  under  the  first  commission,  the  second  com- 
mission is  a  nullity;  and  therefore  a  certificate  under  the 
second  commission  will  be  no  discharge.^ 

Where,  on  the  defendant's  pleading  his  bankruptcy,  issue 
is  joined  on  the  fact,  whether  he  has  been  dischargea  or  not 
under  a  former  commission, — the  plaintiff  must  show  that 
the  defendant  obtained  his  certificate  under  that  commission, 
either  by  the  regular  proof  of  it,  or  by  secondarj^  evidence 
after  notice  to  produce  it.  The  defendant's  affidavit  of  con- 
formity under  the  first  commission  would  be  good  secoiidary 
evidence,  if  (after  notice)  he  failed  to  produce  the  certificate ; 
but  it  would  be  insufficient  without  such  notice.*  If,  how- 
ever, after  notice  to  produce  the  former  certificate,  the  defend- 
ant does  not  produce  it, — ^it  is  sufficient  evidence  of  the 
allowance  of  it  by  the  lord  chancellor,  if  witnesses  state  that 
they  were  employed  by  the  bankrupt  to  soHcit  the  certificate 
— and  that,  looking  at  their  books,  they  have  no  doubt  it 
was  allowed^  by  the  lord  chancellor.  But  the  book  kept  in 
the  office  of  the  secretary  of  bankrupts,  in  which  entries  are 
made  of  the  allowance  of  the  certificate,  is  not  secondary 
evidence  of  the  allowance,  in  the  absence  of  the  clerk  who 
made  the  entry .^ 

Where  judgment  was  obtained  against  a  defendant,  who 
had  omitted  to  plead  his  bankruptcy  through  the  neglect  of 
his  attorney — and  it  was  a  fair  case  on  the  part  of  the  defend- 
ant,— the  court  of  Common  Plens  set  aside  the  judgment,  in 
order  to  let  in  the  nlea  of  bankruptcy,  observing,  that  it 
would  be  cruel  to  charge  the  bankrupt  for  such  neglect.** 

1  Jelft  Y.  BoUard,  1  Bos.  &  P.  *  Per  Lord  AWanley,  3  Bos.  &  P. 
467.    Edmonnn  v.  Packer,  3  Bos.      187. 

&  P.    187.     Gregory    ▼.    Merton,  *  Tttt  v.  W%Uon,  7  B.  &  C.  684. 

3  E»p.  195.  •  Graham  v.  GriU,  4  Camp.  282. 

2  CoverUf  v.  Morley,    16    East,  ^  Henry  v.  Leigh,  3  Camp.  499. 
225.  8  Ibid. 

»  GiU  V.  Scrivetu,  7  T.  R.  27.  •  Evans  v.  GUI,  1  Bos.  &  P.  52. 
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But  where  a  bankrupt,  after  pleading  his  bankruptcy, 
neglected  to  produce  nis  certificate  upon  the  trial,  and  a 
verdict  was  ootained  against  him, — ^the  court  of  Chancerj 
would  not  assist  him  bj  granting  an  injunction.^ 

In  a  case,  where  the  defendant's  6an  became  fixed,  in  con- 
sequence of  his  omitting  to  plead  his  bankruptcy,  the  court 
of  Common  Pleas  refused  to  set  aside  the  proceeoiiigs  against 
them,  saying,  that  it  was  tiie  duty  of  the  bail  to  watch  the 
proceedings  asjainst  their  principal ;  and  that  they  were  in 
all  cases  bound,  or  benefitea,  by  tne  defence  which  he  makes  ^ 
to  the  action.  But  this  case  has  never  been  acted  upon  in 
the  court  of  Kinfi;'s  Bench,  where  the  general  rule  is,  that 
wherever  the  bai&rupt  is  entitled  to  his  discharge,  the  court 
will  relieve  the  bail,  on  motion  for  entering  an  exontretur  on 
the  bail-piece.^  Where  the  proceedings  in  an  action  on  the 
bail-bond  were  stayed,  and  the  defendant  in  the  original 
action  afterwards  pleaded  the  general  issue,  and  subsequently 
a  plea  of  bankruptcy  puis  darrein  continuance — ^there  being 
no  affidavit  that  the  application  to  stay  the  proceedings  was 
made  on  the  part  of  the  oail, — ^the  court  of  King's  Bench  set 
aside  the  latter  plea,  and  restrained  the  defendant  to  his  plea 
of  the  general  issue — on  die  ground,  that  when  the  proceed- 
ings were  staved  in  the  action  on  the  bail-bond,  it  was  in- 
tended that  the  defendant  should  only  question  the  validity 
of  the  original  debt.^  The  plea  of  banloruptcy  also  is  given 
only  to  the  bankrupt  himseu :  bail,  therefore,  cannot  plead 
the  bankruptcy  and  certificate  of  their  principal  in  an 
action  brought  against  them ;  but  must  eitner  apply  to  the 
court  for  summary  relief  by  motion,  or  proceed  by  audita 
quereld,^ 

On  the  production  of  the  certificate  in  evidence,  the  indorse- 
ment thereon,  purporting  to  be  signed  by  the  proper  officer  at 
the  bankrupt  office,  wiU  (without  any  proof  of  such  signa- 
ture)^ be  admissible  evidence  of  the  certificate  having  been 
duly  entered  of  record,  pursuant  to  the  requisitions  of  the 
96tn  and  96th  sections  of  the  new  statute. 

The  allowance  of  the  certificate  needs  no  proof;  for  the 
judges  take  judicial  notice  of  the  hand-writing  of  the  lord 
chancellor. 


1  Lingard  ▼.  Hibbertton,  1  Rose,  *  Walker  v.  CfiUett,  2  Bl.  812. 

460.  Beddome  v.  Holhrooke,  I  Boft.  &  P. 

^  Clarke  v.  Hoppe,  3  Taunt.  46.  450.    Dotmelly  v.  Dutm,  1  Bos.  &  P. 

>  Todd  V.   Maifield,  3  B.  &  C.  45. 

222.  •  6  Geo.  4,  c.  16,  s.  96  ;  and  see 

*  Dowson  V.  Levi,  4  B.  &  A.  249.  post.  Chap,  xviii.  title  "  Evidence." 
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And  a  certificate  obtained  after  the  6  Oeo.  4,  c.  16,  on  a 
commission  issued  before  that  statute,  is  proved  by  the  pro- 
duction of  the  certificate  duly  allowed.^ 


Sbction  VI. 

Of  Discharging  a  certificated  Bankrupt  from  proceeding 
at  Law. 

By  5  &  6  Vict.  c.  122,  s.  42,  it  is  provided,  that  where  the 
banlmipt  after  the  conformation  of  lus  certificate  is  arrested 
for  any  debt,  claim,  or  demand,  proveable  under  the  fiat,  he 
may  lie  discharged  upon  entering  an  appearance.  And  if  he 
is  taken  in  execution,  or  detamed  in  prison  for  such  debt, 
where  judgment  has  been  obtained  before  the  conformation  of 
his  certificate,  any  judge  of  the  court  wherein  the  judgment 
has  been  obtainea  may,  on  the  bankrupt  producing  his  certi- 
ficate, order  the  officer  to  discharge  nim,  without  ezactinff 
any  fee.  But  a  bankrupt  cannot  be  discharged  until  his 
certificate  has  been  enrolled,  pursuant  to  the  6  Geo.  4,  c.  16, 
s.  96.2 

The  officer,  however,  who  arrests  the  bankrupt,  has  no 
power  to  discharge  him  without  the  order  of  a  judge  ^  and 
therefore,  where  a  bankrupt  taken  in  execution  produced  his 
certificate  to  the  officer  and  demanded  his  discharge,  with 
which  the  officer  complied,  the  court  refused  to  stay  proceed- 
ings in  an  action  agamst  the  sheriff  for  an  escape.^ 

The  court  will  not  discharge  the  bankrupt  upon  common 
bail,  if  it  appears  that  the  certificate  was  obtained  by  fraud^ 
—or  that  tne  bankrupt  has  been  guilty  of  any  deception^ — 
or  if  the  certificate  is  seriously  meant  to  be  disputed^w)r  if  a 
former  commission  was  issued  afi;ainst  the  bankrupt,  under 
which  he  never  obtained  his  certificate.^  But  in  a  case  where 
an  attorney,  who  had  obtained  his  certificate  under  a  com* 
mission,  dfescribiag  him  as  ^^a  dealer  and  chapman,"  was 
arrested  for  a  debt  payable  before  the  commission  issued — 
though  the  plaintiff  swore  that  he  did  not  know  that  the 
defendant  was  the  person  mentioned  in  the  commission,  and 
that  he  intended  to  dispute  the  validity  of  it  on  the  ground 

1  Taylor  v.  iVel^ord,  1  Mood.  &         *  Vmceni  t.  Brady,  2  H.  B.  1. 
yi.  503.  <  SowUy  v.  Jones,  2  Bl.  725. 

'  Jacobs  V.  PhUUps,  4  Tyrr.  652.         *  Stacey  v.  Frederici,  2  Bos.  &P. 

1  Cr.  M.  &  R.  195.  390.    Nowers  v.  Colman,  Buck,  5. 

'  Sherwood  v.  Betwm,  4  Taunt.         '  7W  v.  Wikon,  7  B.  &  C.  684. 
631. 
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of  fraudy — ^the  court  of  Common  Pleas  nevertheless  ordered 
the  bankrupt  to  be  discharged  on  common  bail^  as  the  plaintiff^ 
bad  not  stated  the  nature  of  the  fraud,  nor  when  he  discovered 
its  existence.^  The  courts^  however,  will  sometimes,  when 
they  think  it  necessary,  instead  of  discharging  the  bankrupt 
in  a  summary  way,  direct  the  commission  to  be  tried  on  a 
feigned  issue  ;^  ana  the  same  thing  also  has  been  done  against 
the  bail,  where  the  validity  oi  the  certificate  has  been 
contested.^ 

Under  the  provisions  of  the  126th  section,  also,  the  court 
has  incidentally  the  power  of  staying  before  judgment  pro- 
ceedings against  a  certificated  bankrupt  for  a  debt  proveahle 
under  nis  conunission.^ 

In  cases  where  execution  had  been  taken  out  against  the 
goods  of  a  bankrupt,  and  executed  after  the  allowance  of  the 
certificate,  it  was  formerly  held,  that  a  judge  had  no  authoritjr 
to  discharge  the  execution  upon  motion,  and  that  the  bank- 
rupt, to  obtain  relief,  must  resort  to  an  auditd  quereld^  But 
the  modem  practice  appears  to  be,  for  the  courts  to  interpow 
in  a  summary  way  in  all  cases,  where  the  party  would  be  en- 
titled to  relief  on  an  auditd  querelA;^  but  in  those  cases  only, 
where  it  is  quite  clear  that  an  auditd  querela  will  lie.  There- 
fore, where  a  bankrupt  obtained  his  certificate  on  the  13th 
November,  and  the  same  day  a  ^.  Ja.  was  executed  on  his 
goods,  the  court  of  Common  Pleas  refused  relief  on  motion.' 

A  certificated  bankrupt  is,  also,  entitled  to  be  discharged 
from  custody,  though  his  imprisonment  is  in  the  nature  of  a 
contempt,  in  not  obeying  the  order  of  the  lord  chancdlor 
made  in  a  previous  matter  of  bankruptcy — ^that  is,  if  such 
order  is  for  the  payment  of  money  by  him,  which  could  be 
proved  under  his  commission.^  And  the  like,  where  he  has 
been  committed  on  an  attachment  for  non-payment  of  the 
costs  of  an  action,  pursuant  to  a  rule  of  court^ 

'  Kemp  y.NevUUtbyLooxt,  21.  the  assisnees,  a  jury  bad  found 

-  Yeo  V.  Allen,  Tidd.  Prtc.  215.  against  the  plaintiffs,  as  to  the  fcct 

'  IVoolcot  V.  Leicester,  6  Taunt,  of  the  trading.    Barrow  ▼.  Peile, 

75.  1  B.&Adol.  629. 

«  Sadler  ▼.  Cleaver,  7  Bing.  769.  *  Hofuan  ▼.  Biakey,  4  Bing.49S. 

'  Calcraft  v.  Swan,  Barnes,  204.  And  Hewes  v.  Mott,  1  B.  &  P.  427. 

Ashdcum  V.  FUher,  ibid.  206.  Callen  ^  Ex  parte  Eiche,  1  G.  &  J.  261. 

T.  Meyrick,  1  T.  R.  361.  S.  P.  on  an  atUchment  fbr  not 

*  iMter  Y.  MundeU,  1  Bos.  k.  P.  paying  money  pursuant  to  a  rule  of 

427.  3B1.  Com.  406;  and  see  Anon,  court,  notwithstanding  the  money 

1  Salk.  93,  and  Wicket  r.  Cremer,  bad  been  received  by  the  bankrupt 

1  Ld.  R.  439.    1  Salk.  264.    Even  in  his  character  of  attorney.    R.  ▼. 

though  it  is  stated  on  behalf  of  the  Edttardt,  9  B.  &  C.  652.    And  see 

creditor,  that  the  bankruptcy  was  ante,  603. 

collusive,  and  that  in  an  action  by  ^  Riley  t.  Byrne,  2  B.&Ad.  779. 
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It  has  been  suggested^  that  bankruptcy  and  certificate  is 

no  ground  of  discharge  of  a  prisoner  in  custody  on  a  capias 

'  utlagatum ;  ^  though  it  is  somewhat  difficult  to  extract  such  a 

position  from  the  very  confused  report  of  the  case^  which  is- 

cited  as  an  authority  for  it. 

As  to  the  discharge  of  a  bankrupt,  when  he  is  arrested 
upon  a  new  promise  to  pay  a  debt  bari«d  by  the  certificate^ 
see  the  following  section. 

Where  a  joint  action  is  brought  ae^ainst  a  bankrupt  (who 
has  obtained  his  certificate)  along  witu  other  defendants,  the 
bankrupt's  name  will  be  struck  out  of  the  proceedings,  unless 
he  is  indemnified  by  the  plaintiff.^ 


Sbctioit  VII. 
Of  the  Bankrupts  Liability  on  a  new  Promise. 

Though  a  bankrupt  is  discharged  hj  hLs  certificate  from 
all  debts  due  at  the  time  of  his  commission,  he  may  still  make 
himself  liable  on  a  nejv  promise  to  pay  any  one  of  those  debts } 
for,  though  all  le^al  remedy  of  the  creditor  is  taken  away  by 
the  statute,  the  debt  itself  is  clearly  not  extinguished  in 
coTiscieiice ;  and  every  honest  man,  as  Lord  Mansfield  ob- 
served, would  discharge  all  debts  owing  by  him  at  his  bank- 
ruptcy, if  he  afterwaros  had  it  in  his  power  to  do  so.^  But 
it  is  provided  by  5  &  6  Vict  c.  122,  s.  43,  that  such  promise 
must  be  in  rcritingy  in  order  to  bind  the  bankrupt ;  and  it 
must  also  be  either  signed  by  himself,  or  by  some  person 
lawfully  authorized  in  writing  oy  him. 

A  letter  by  the  bankrupt  promising  to  pay  the  debt,  but 
subscribed  by  a  mark  which  it  was  doubtful  whether  it  was 
an  initial  letter  of  his  name,  or  a  mere  flourish,  was  held  not 
to  be  a  sufficient  signature  under  this  section^  and  where  such 
a  letter  was  without  a  date,  it  was  also  held  that  it  could  not 
be  supplied  by  parol  evidence.^ 

The  existence  of  the  debt  inforo  conscientia*  is  a  sufficient 
consideration  for  the  bankrupt's  promise  to  paj  it;  and 
indebitatus  assumpsit  will  lie  against  him  on  the  (Miginal  con- 
sideration, to  which  the  certificate  will  be  no  bar;*  neither 

^  Beanchampy.  TlvmAtfif,  S  Taunt.  **  Hubert  v.  Moreau,  2  Can.  k  P. 

141.  628. 

3  Ex  parte  Bead,  \  Rose*  460.  '  Perm  v.  Bennett,  4  Camp.  205. 

1  V.  &  B.  316.  TViUiamsY, Dyde,  Peake,  68.  Ditfon 

^  Per  Ld.  M.  2  Cowp.  548.    Per  ▼.  BaUe^,  dt  Cowp.  549. 
Ld.  Hard.  1  Atk.  25G. 
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need  the  plaintifiP  declare  spedallj  on  such  new  promise ;  but 
it  will  be  sufficient  for  him  to  declare  generally,  and  give  tiie 
subsequent  promise  in  evidence.'  If,  however,  the  promise  is 
conditional,  then  there  must  be  a  special  count,  steting  the 
bankruptcy,  and  subsequent  promise  to  x>aj.^ 

The  bankrupt,  also,  ma j  after  his  bankruptcy  give  a  creditor 
^nrho  does  not  come  in  under  the  commission)  a  valid  securitj 
tor  the  whole,  or  for  part  of  his  debt,  which  will  not  be  barred 
by  his  certificate.  As  where  a  bankrupt,  who  was  indebted 
to  the  plaintiff  upon  two  notes  for  63Z.  9«.  each  (which  were 
not  proved  under  the  commission),  voluntarily  proposed  to 
secure  to  him  the  payment  of  67/.  in  satisfaction  of  ms  debt, 
if  he  would  take  up  the  two  notes,  and  cancel  and  deliver  them 
to  the  bankrupt — and  the  plaintiff  accordingly  did  so,  and 
took  in  exchange  from  the  bankrupt  a  fresh  note  for  671.  j — 
it  was  held,  unaer  these  circumstances,  that  a  plea  of  bank- 
ruptcy and  certificate  would  not  bar  the  plaintiff's  demand  on 
the  last-mentioned  note — and  that,  as  there  was  no  scheme  on 
the  part  of  the  plaintiff  to  deceive  or  impose  upon  the  bank- 
rupt, the  plaintiff  might  recover.^  So,  if  a  bankrupt  after 
beuiff  discharged  by  his  certificate  applies  to  one  of  his 
creditors  Twho  had  proved  under  the  commission)  to  lend  him 
a  sum  01  money  to  carry  on  his  trade,  or  to  become  his 
security  for  any  office — ^and  as  a  consideration  executes  a 
bond  for  the  old  debt, — such  bond  is  valid.*  So,  also,  if  a 
bankrupt  pay  interest  upon  a  bond  proveable  under  the  com- 
mission, aiiter  having  obtained  his  certificate, — ^it  will  be  an 
admission  by  him  tnat  the  principal  was  then  due,  and  he 
will  be  liable  as  on  a  new  contract.^ 

A  promise,  also,  (made  after  bankruptcy  to  pay  an  old 
debt)  is  equally  binding  on  the  bankrupt,  tnough  it  is  made 
before  he  obtains  his  certificate;  and  such  promise  is  not 
destroyed  by  the  certificate  being  obtained  afterwards.*  So, 
where  a  bankrupt  after  his  banlmiptcy,  and  before  certificate, 
indorsed  to  the  plaintiff  two  promissory  notes,  to  secure  a 
debt  due  before  the  bankruptcy,  the  certificate  subsequently 
obtained  was  held  no  bar  to  an  action  on  the  notes.^  Where, 
also,  a  defendant  was  in  execution  at  the  suit  of  the  plaintiff, 
and  a  commission  of  bankrupt  issued  against  him — soon  after 
which,  in  order  to  regain  his  liberty,  he  gave  the  plaintiff  a 

1  Penn  v.  Bennett,  4  Camp.  205.  *  Ex  parte  Burton,  1  Atk.  256. 

3  Lacy  V.  Mackenzie,  4  C.  &  P.         '  Akop  v.  Brtmm,  Doug.  192. 
464.  «  Rohertt  v.  Aforgan,  2  Esp.  736. 

3  Trueman  t.  Fenton,  2  Cowp.        ^  Brix  y.  Braham,  1  Bing.  281. 

544.  8  Moore,  261. 
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bond  and  warrant  of  attorney  to  confess  judgment  for  the  old 
debt — and  the  defendant  afterwards  obtained  his  certificate 
under  the  commission, — ^the  certificate  was  held  to  be  no  bar 
to  the  plaintiff's  recovering ;  for  the  bond  and  warrant  of 
attorney  being  given  to  procure  the  defendant's  libert}%  the 
old  debt  became  thereby  extinguished,  and  it  was  considered 
to  be  a  new  debt^  arising  upon  a  new  consideration.  And 
upon  the  same  principle,  where  a  cognovit  was  given  Ijy  an 
insolvent  after  his  discharge,  upon  proceedings  commenced 
before,  it  was  held  to  constitute  a  new  promise,  upon  which 
he  became  liable  notwithstanding  his  aischarge.^  But  any 
transaction  of  this  nature  will  of  course  be  invalid,  if  the 
object  is  to  ohtain  a  creditor's  signature  to  the  certificate,^  or 
to  dissuade  him  from  opposing  the  allowance  of  it  hy  the 
lord  chancellor. 

In  a  case  where  a  bankrupt,  after  obtaining  his  certificate, 
said,  "  the  plaintiff  diould  he  no  loser,  but  that  he  icouldpay 
when  he  was  able, — ^two  of  the  judges  held  that  this  was  a 
conditional  promise,  and  that  the  plaintiff  ous'ht  to  have 
shown  that  tlie  defendant  was  able  to  pay ;  but  £ord  Lough- 
borough thought  it  amounted  to  an  aosolute  promise.^  And 
where  the  baiucrupt  wrote  to  a  creditor  saying,  "  By  the  end 
of  next  month  I  snail  have  my  banker^s  account  here,  and  I 
shall  remit  the  sum  due  to  you  by  a  draft  on  them," — it  was 
held  that  this  was  an  absolute  promise.^  General  declara- 
tions, however,  by  the  bankrupt,  ^^  that  lie  would  pay  every- 
body y  and  tJiat  his  effects  would  j^y  20s,  in  the  pound,  ^^  are 
not  sufficiently  precise  and  positive  to  bind  the  bankrupt  by  a 
new  promise,  wnich  should  be  in  itself  exnress,  distinct/  and 
uneaui vocal.  And  even  a  promise  by  the  oankrupt  to  deliver 
goods  in  satisfaction  of  the  debt,  seems  not  to  be  such  a  pro- 
mise as  will  revive  it.^  And  a  subsequent  promise  to  pay  a 
promissory  note,  which  had  been  given  to  a  creditor  by  way 
of  fraudulent  preference,  is  a  promise  without  consideration, 
and  will  not  tnerefore  support  an^  action. 

Where  a  certificated  oankrupt  was  arrested  for  an  old 
debt  contended  to  have  been  revived  by  a  new  promise, 


\  Birch  V.  Skariand,  1  T.  R.  715.  <  Lynlmy  v.  fVeightman,  5  Esp. 

3  Sweeme  v.  Sharp,  4  Bing.  37.  198. 

^  See  ante,  62S.  *  Fleming  v.  Hayne,  1  Star.  370. 

^  Bmford  V.  Samniert,  2  H.  B.  «  Tattle  y.  QnmwooA,  11  Moore, 

116.  434. 

*  Lacy  V.  Mackerune,  4  C.  &  P.  »  CoekMkott  v.  Bennett,  2  T.  R. 

464.  7C3. 

vol..  I-                                            O  Q 
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namely;  to  ^pay  when  he  was  aUe/' — ^the  court  of  SLine^s 
Bench  discharged  him  upon  common  bail ;  Lord  Mansfidd 
observing,  that  to  keep  a  man  in  prison  upon  a  eonscietUimu 
obligation,  would  be  taking  advantage  of  his  ccmadentiousness 
to  use  it  against  all  conscience.^  And  in  a  recent  case,  the 
court  has  acted  upon  the  same  principle,  where  the  hanknnst 
was  alleged  to  have  made  even  an  absolute  promise  to  pa j  toe 
debt,  the  chief  justice  saying,  ''  that  it  was  a  question  for  the 
jur^f  whether,  or  no,  the  buikrupt  has  made  himself  liable  by 
a  new  promise;  and^  until  they  have  decided  that  question 
against  him,  he  is  entitled  to  be  discharged."^  Tne  like 
principle,  also,  has  been  adopted  by  the  court,  where  an  insol- 
▼ent  debtor  has  made  an  ahsolute  jarouaae  to  pay  a  debt  con* 
tracted  prior  to  his  dischai^  under  the  insolvent  act.^  The 
court  of  Exchequer,  however,  have  determined,  that,  when  the 
promise  of  the  bankrupt  to  pay  is  absolute,  the  banlofiipt  may 
oe  arrested^— on  the  principle,  as  it  seems,  that  where  the 
debt  is  completely  revived  by  a  subsequent  promise  to  pay  it, 
all  its  legal  incidents  are  also  revived;  one  of  which  is,  the 
right  of  the  creditor  to  hold  his  debtor  to  bail.  This  judgment 
is  professed  to  be  founded  on  the  authority  of  two  old  cases 
in  the  King^s  Bench,  in  one^  of  which  the  point  appears  to  be 
so  decided ;  but  in  the  other,^  the  court  merely  refused  to  set 
aside  an  execution  against  the  goods  of  a  cfefendant,  who, 
having  been  discharged  under  the  insolvent  act,  gave  a  note 
for  a  part  of  the  debt  not  paid  under  the  assignment.  More- 
over, the  reasons  assigned  by  the  court  of  ^chequer  for  its 
judgment,  it  must  I^  confessed,  do  not  appear  to  be  very 
tenable ; — ^for  the  debt  cannot  be  said  to  be  ^^  complete  re- 
vived/^ until  9k  jury  have  found  it  to  be  so;  and  the  mere 
ifflegatian  of  the  plaintiff^  in  his  affidavit  to  hold  to  bail,  can 
never  be  contended  to  amount  to  any  evidence  of  such 
absolute  revival. 

Where  a  bankrupt  promised  a  creditor  to  pay  him  a  sum 


>  BaUey  t.  DUhn,  2  Burr.  736.  '  mUon  v.  Kemp,  S  M.  &  6. 
Ford  y.  ChilUm,  2  Bl.  799.  595.    Turner  ▼.  Sckomberg,  2  Str. 

>  Peers  t.  Gadderer,  1  B.  ft  C.  1233.  Sed  vide  contra,  Hartm  t. 
116.    The  ^rords  of  the  126th  sec-  Moggridge,  6  Taunt.  563. 

tion  are  alto  extremely  strong,  Tiz.  ^  Blackboum  v.  Ogle,  8  Pri.  526. 

'*  any  bankrupt,  who,  after  his  cer-  '  Drew  v.  J^eriet,  Hil.  T.  1786. 

.tiflcate  ahaU  hate  been   aUowed,  8  Pri.  531.    1  Tidd.  Prac.  231. 

shaU  be  arrested  for  any  debt  made  '  Beit  ▼.  Barker,  Wch.  T.  1782. 

proveable  under  the  commission,  8  Pri.  533. 
shall  be  diKhaiged  upon  common 
bail." 
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certain,  in  consideration  tihat  he  would  not  come  under  the 
commission — and  the  creditor  afterwards  petitioned  the  lord 
chancellor  against  the  allowance  of  the  bankrupts  certificate 
— this  was  held  to  be  a  waiver  of  the  agreement — and  that 
the  creditor  was  thereby  deprived  of  all  claim  to  any  benefit 
which  he  might  have  otherwise  derived  under  it;  for,  by 
opposing  the  bankrupt's  certificate,  the  creditor  had  been 
guilty  otnudajides,  in  defeating  the  object  of  the  agreement 
1^  an  act  which  was  totally  inconsistent  with  it.^ 

1  Cdls  v.  LoveU,  1  Esp.  282. 
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CHAPTER  XV. 

OF  PABTICBBS. 

Sect.  1.  Of  the  J^eet  of  Bakkruptey  ^ 

Mdatum  between  Partners;   and 
particularly  qf  the  Effect  qf  a  Separate  Gm- 
mission  against  one,  or  more,  of  the  Partners, 

2.  What  is  Joint,  and  what  Separate,  Property 

under  a  Joint  or  Separate  Commission, 

3.  What  is  a  Joint,  and  what  a  Separate,  Debt. 

4.  Of  Proof  by  Joint  Creditors  against  the  Joint 

and  Separate  Estates. 

6.  Of  Proof  by  Separate  Creditors  wider  a  Joint 
Commission, 

6.  Of  Proof  by  Creditors  holditig  Joint  and  seterd 

Securities;  and  herein  of  the  Creditors  Elec- 
tion against  the  Joint,  or  Separate,  Estates. 

7.  Of  Proof  between  Partners,  and  different  Finm 

composing  one  general  Partnership. 

As  to  the  eflfect  of  a  Secret  Partnership,  see  ante, 
"  Reputed  Ownership,^^  440. 

And  as  to  the  right  of  one  Partner  to  his  Allowance  under 
a  Joint  Commission,  see  ante.  Chapter  XIII.  "  Of  the 
Bankrupfs  Allowance'^ 


Having  in  a  former  chapter^  considered  the  mode  and 
effect  of  suing  out  both  a  joint  commission  against  partners, 
and  a  separate  commission  against  one  or  more  members  of  a 
partnership,  it  is  proposed  in  this  chapter  to  inquire  in 
what  manner  a  joint,  or  separate,  commission  affects  the 
joint  and  separate  property  of  the  partners; — and,  after- 
wards, to  consider  the  right  of  proof  oy  the  joint  and  sepa- 
rate creditors  of  the  partnership,  as  well  as  that  between  the 

>  Ante,  Ch.  v.  s.  4. 
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separate  estates  of  the  partners  themselves;  this  being  a 
branch  of  the  subject,  which  it  was  thought  too  complex 
in.  the  present  treatise  to  include  under  the  general  title  of 
proof  (fd^U.  The  division  of  the  subject-matter  intended 
to  l>e  discussed  may,  it  is  conceived,  be  conveniently  arranged 
under  the  foregoing  heads. 


Sbctjok  I. 

Of  the  J^eot  of  Bankruvtey  generally j  ae  to  the  Rdation 
betimeen  Partnere ;  and  herein  more  particularly  of  the 
Effect  of  a  Separate  Commimon  agaimt  onCf  or  more^ 
of  the  Partnere.    {And  see  post.) 

A  joint  commisAon  against  partners^  followed  by  an 
assignment  of  the  estate  and  effects,  puts  an  end  of  neces* 
ai^  to  the  entire  partnership;  as  all  the  joint  stock  and 
e£te<?tsy  with  which  the  trade  could  be  carried  on,  become 
thenceforth  vested  in  the  assignee^.  And,  in  the  same 
manner,  a  separate  commission  against  one  partner ^  followed 
by  an  adjuoication  that  he  is  a  bankrupt,  determines  the 
partnership  also,  as  to  km^  and  avoids  all  his  acts  ^  firom 
the  day  ot  the  bankruptcy.  It  amounts,  in  &ct,  to  a  sever- 
ance of  the  joint-tenancy  subsisting  between  him  and  iJie 
other  partners;^  and  nis  assignees  become  thenceforth 
tenants  in  common  with  the  solvent  partner  in  all  the 
partnerahin  effects.  But  they  cannot  sue  for  any  debts  or 
effects  of  tne  partnership,  without  joining  the  solvent  partner 
as  a  plaintiff  in  the  action,'  or  his  personal  representatives^ 
in  the  event  of  his  death;  for  the  assignees  of  the  bankrupt 
partner  take  the  partnership  property,  subject  of  course  to 
all  the  rights  of  the  solvent  partner,^  and  they  can  obtain 
no  share  of  the  partnership  effects  until  they  first  satisfy 
all  that  is  due  from  the  bankrupt  partner  to  the  partnership.^ 
To  enable  them  to  do  this,  the  partnership  accounts  must 
first  be  taken,  which,  it  seems,  can  only  be  done  under  the 
jurisdiction  of  the  court  of  Chancery/    A  separate  commis- 

•  Thomaaan  ▼.  Frere^    10  East,  *  Pox  ▼.  fionMfry,  Cowp.  44S. 

418.    Hague  v.  Rolietton,  4  Burr.  *  Ibid.;  and  see  post. 

2174.  '  D.  per  Lord  Tenterden.    HoU 

3  Barker  v.  Chodair,  11  Ves.  78.  demest  v.  Shachelt,  8  B.  &  C.  618. 

£x  parte  Smith,  5  Ves.  295.  '  Ex  parte  Broadbent,  1  M.  &  A. 

3  Bckhardt  v.   Wilton,  8  T.   R.  635;  4  D.  &  C.  3. 
140. 
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eioii;  indeed^  against  one  partner  ao  completely  diaaolTes  the 
partnership,  that  in  a  case,  where  a  solvent  partner  after 
the  act  of  bankruptcy  of  his  co-partner  indorsed  a  bill  in 
the  name  of  the  firm.  Lord  Ellenborough  held,  that  an 
action  could  not  be  maintained  by  the  indorsee  against  the 
acceptor,  where  the  declaration  stated  the  two  partners  as 
indorsers;  for  that  at  the  time  of  the  indorsment  the  bank- 
rupt partner  had  no  longer  any  interest  in  the  bill,  and  was 
incapable  of  exercising  any  act  of  ownership  over  ity  the 
partnership  having  then  ceased  to  ezist.^ 

With  respect  to  the  validittf  of  acts  done  by  the  soketU 
partner,  in  the  disposal  of  the  partnership  property  after 
the  act  of  bankruptcy  of  his  co-partner,  there  seems  to  be 
some  difference  between  the  decisions  at  UaVy  and  those  in 
equity  and  bankruptcy.  At  law^  it  has  been  holden  that 
such  a  transfer  of  the  partnership  property,  for  a  valuable 
consideration  and  without  fraud,  is  valid  against  the  as^ 
«ignees — on  the  ground  that  the  purchaser,  or  person  to 
wnom  the  property  is  transferred,  thereby  becomes  a  tenant 
in  common  with  the  assignees  of  the  chattel  or  property  so 
transferred — and  that,  as  one  tenant  in  common  cannot  sue 
another,  so  neither  can  the  assignees  in  this  case  bring  an 
action  of  trover  to  recover  the  property  back.^  In  the 
absence  of  fraud,  indeed,  it  seems  that  by  such  a  detiverj 
the  fvhole  legal  property  is  tnmsferred ; '  though  Loid 
Kenyon  is  reported  to  have  ruled  once  at  nisi  prinSy  that 
it  was  only  good  for  a  moiety,^  It  has,  also,  oeen  more 
recently  decided,  that  the  circumstance  of  Ihe  solvent 


having  notice  of  the  act  of  bankruptcy  makes  no  dinerence 
in  the  case;  for  where  a  solvent  partner,  knowinc'  of  the 
act  of  bimkruptcy  of  his  co-partner,  procured  a  debtor  to 
the  partnership  to  give  his  bill  in  part  satisfaction  of  the 
debt,  and  then  indorsed  it  to  a  creditor  in  payment  of  the 
residue  of  his  demand  on  the  partnership, — such  a  trans- 
action was  held  good  against  the  assignees  of  the  bankrupt 
partner.^    In  this  case,  certain  principles  were  laid  down 

^  BafMbottmn  t.  Lew%9,  1  Camp.  '  Fox  y,  Hanbrny,  supim.    Smith 

279.     S,  P,   Thomawn  v.  Ptere,  v.  Stokes,  1  Eut,  36S.    Smith  v. 

suprt;   and   see   Abel  v.  Sutton,  Oriell,  ibid.  368;  and  aee  Ram»- 

3  Esp.  108.     1  Camp.   281,   note  bottom  v.  Cator,  \  Star.  228. 

(b.)  But  see  contra,  Lacy  ▼.  fVool-  ^  Per  Lord  Kenyon,  1  East,  369. 

cot,  2  D.  &  R.  458.    In  this  case.  Per  Bayley,  J..  5  M.  &  S.  342. 

however,  the  bill  was  accepted  by  *  WfutweU  ▼.  TTiompion,  1  Esp. 

the  bankrupt  partner  in  the  name  72. 

of  the  firm,  the  other  partner,  who  ^  Harvey  t.  Crickett,  5  M,  &  S. 

was  an  outgoing  partner,  having  356. 
permitted  his  name  to  be  used. 
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by  the  judges,  which  seem  to  throw  great  light  on  this 
subject,  that  was  previously  involved  in  no  smul  degree  of 
obscurity.  It  was  observed  by  Lord  Ellenborough,  that 
though  for  future  purposes  the  act  of  bankruptcy  operates  as 
a  dissolution,  so  as  to  prevent  the  solvent  partner  from 
dealing  with  the  partnersnip  property  to  the  same  extent  as 
if  the  partnership  continued,  yet  that  he  has  clearly  a  lien 
on  the  joint  ftmds  in  his  hands,  in  respect  of  all  claims 
which  were  c&nsummate  at  the  time  of  tne  bankruptcy ; — 
and  that,  where  the  solvent  partner  applies  part  of  those 
funds  in  satisfaction  of  such  a  claim,  tne  assignees  cannot 
bring  an  action  against  the  person  to  whom  su^  funds  have 
been  so  transferred ;  at  any  rate,  not  until  the  partnership 
account  is  taken,  and  it  is  ascertained  whether  the  assignees 
are  entitled  to  recover  a  balance  against  the  solvent  partner. 
For  to  entertain  such  an  action,  nis  lordship  added,  would 
be  pregnant  with  all  the  inconveniences  that  would  attend 
an  action  upon  an  unliquidated  account  between  partners. 
Mr.  J.  Bayley,  too,  in  hw  judsinent,  very  forcibly  points  out 
the  many  dimculties  that  wotud  ensue,  if  the  power  of  the 
solvent  partner  to  dispose  of  the  partnership  effects  (in 
payment  of  a  partnership  debt)  ceased  by  the  bankruptcy  of 
the  other  partner ;  and  Lord  Tenterden  (who  took  a  pait  in 
this  decision)  said,  that  if  a  solvent  partner  is  not  thus  at 
liberty  to  apply  the  partnership  funds,  he  mi^ht  be  ruined 
in  the  miast  of  abundance  ol  property  capable  of  paying 
all  the  debts;  and  the  creditors,  also,  would  be  compelled 
to  wait  until  such  time  as  assignees  are  chosen,  and  it  is  their 
pleasure  to  make  distribution. 

Accordingly,  it  has  been  since  decided,  that  where  the 
solvent  partner,  thinking  the  firm  capable  of  paying  its 
debts,  continued  the  business  after  the  bankruptcy  of  his 
co-partner,  and  paid  partnership  money  into  a  banker  s,  to  be 
applied  in  discharge  of  running  bills  of  the  firm  payable  at 
the  bank,  and  it  was  so  appUed ;  such  payment  being  made 
bond  fide,  and  without  any  contemplation  of  bankruptcy 
by  the  solvent  partner,  was  valid  at  law.  And  a  Dresli 
account  having  been  opened  by  the  assignees  and  the  solvent 
partner  with  the  bank,  and  having  paid  in  900/.  to  discharge 
a  debt  on  the  old  account,  and  the  second  partner  then 
becoming  bankrupt,  it  was  also  held  that  the  assignees  of  the 
second  partner  could  not  recover  the  last  sum.^ 

It  is  difficult,  however,  to  reconcile  the  following  judg- 
ments of  Lord  Eldon  with  this  doctrine  of  the  court  of 

1  Woodbridge  v.  Swann,  4  B.  &  Ad.  633. 
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King's  Bench ;  and,  more  especially,  what  he  is  reported  to 
ha^e  said  in  one  cose,^  namely,  that  all  transactums  affect- 
ing the  joint  property  are  overreached  by  the  prior  act  of 
bankruptcy  of  one  of  the  partners.  In  the  first  of  these 
cases,  where  a  bill  was  filed  by  the  assignees  of  a  bankrupt 
partner  for  an  injunction  against  a  joint  creditor,  who  had 
after  the  act  of  bankruptcy,  though  before  the  commission, 
attached  the  partnership  goods  in  the  Lord  Mayor's  court, 
Lord  Eldon  granted  the  injunction — ^upon  the  principle, 
that  a  separate  commission  severs  the  joint-tenancy,  and 
vests  the  t)ankrupt  partner's  share  of  the  joint  property  in 
,  the  assignees,  by  relation  from  the  act  of  bankruptcy.^     And 

the  same   order  was  made  in  another  case  of  a  similar 
description,  where  the  joint  creditor  had  even  obtained  jndg- 
\  ment  in  the  attachment^ — ^his  lordship  expressing  his  opmion, 

that  if,  after  an  execution  against  one  partner,  a  commission 
of  bankruptcy  issues  against  him  upon  an  act  of  bankruptcy 
antecedent  to  the  execution  executed,  whatever  may  have 
I  been  taken  under  the  execution  becomes  by  relation  the  pit>- 

'  perty  of  his  assignees,  to  be  applied  among  all  the  joint 

creditors  exactly  as  the  application  is  made  in  bankruptcy. 
And  he  afterwards  acted  upon  this  opinion  in  a  subsequent 
case,  where  joint  efiects  had  been  taken  in  execution  after  an 
act  of  bankruptcy  committed  by  one  of  the  partners — ^in 
\  which  he  hold,  that  the  assignees  were  entitlea  to  the  pro- 

I  perty  so  seized ;  ^  for  that,  the  partnership  being  put  an  end 

to  the  moment  an  act  of  bankruptcy  was  committed  by  one 
[  of  the  partners,  a  creditor  could  only  take  the  interest  of 

I  that  partner  subject  to  the  partnership  dealings.^ 

With  respect  to  these  very  opposite  judgments  in  bank- 
\  ruptcy  and  at  law,  there  is  certainly  one  difference  in  the 

I  &cta  upon  which  they  are  founded ;  hut  it  does  not  seem  to 

'  be  very  material  for  the  purpose  of  the  argument.    In  the 

eases  aecided  at  law,  the  creditor  got  possession  of  the  pro- 
[  perty  mth   the  consent  of  the  solvent  partner;  in  those 

'  decided  in  canity,  possession  was  obtainea  mthout  his  eon^ 

I  sent,  but  still  iJy  due  process  of  law,  in  satisfiiction  of  a 

I  just  debt. 

j                      There  is  one  case,  however,  which  has  been  decided  in  a 
court  of  equity,  not  quite  so  much  at  variance  with  the 
L                 decisions  at  law,  and  in  which  Sir  W.  Grant  determined, 
I  ^__ 

1  Barker  v.  Goodair,  11  Ves.  78.  *  In  re  IFait,  I  Jac.  &  W.  605. 

'  Ibid.  «   But   see   Heffdon  ▼.  Heydcm^ 

*  Button  ▼.   Morrison,    17  Ves,  Salk.  392,  contra. 
193.     1  Rose,  213. 
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that  where  a  ioint  creditor  of  a  partnership  (principally 
canied  on  in  tne  West  Indies)  had  attached  joint  property 
there^  the  assignees  of  one  of  the  partners  (who  became 
bankrupt  in  England)  were  entitled  only  to  the  surplus  o£ 
the  property  in  the  hands  of  the  creditor  after  sati^fiM^on 
of  his  joint  debt;  and  this  upon  the  ground,  that  the  West 
Indian  solvent  partners  eotddnot  he  controlled  in  the  manage- 
ment of  their  trade,  or  Restrained  by  any  proceeding  here, 
from  payin?  and  applying  the  partnership  assets  as  they 
thought  fit* 

An  acknowledgment  of  a  debt  by  one  of  two  partners, 
made  after  he  has  obtained  his  certificate^  is  not  sufficient  to 
take  the  case  out  of  the  statute  of  limitations  so  as  to  charge 
the  other  partner.^ 

A  partner,  it  has  been  held,  may  have  no  interest  in  the 
property  of  the  partnership,  though  he  may  be  interested 
m  the  projits  of  the  concern— ^ir  J.  Mansfield  saying,  that 
there  was  a  clear  distinction  between  being  partners  in 
goods,  and  being  jointly  interested  in  adventure.^  A  transfer 
of  the  property y  therefore,  by  such  a  partner  (after  the 
bankruptcy  of  ^e  partner  solely  interested  in  such  property) 
is,  of  course,  void  as  against  tne  assignees.^  But  under  a 
commission  of  bankruptcy,  the  property  in  such  a  case  is, 
nevertheless,  administered  (as  to  the  joint  creditors)  as 
belonging  to  aU  the  partners.* 

Where  a  dormant  partner  is  admitted  as  a  member  of  a 
firm,  his  share  in  the  joint  st.ock  is  in  the  order  and  dis- 
position of  the  ostensible  partners,  and  distributable  as  sucL^ 

If  one  partner  erabezades  part  of  the  partnership  efiects  and 
becomes  a  bankrupt,  his  assignees  can  be  in  no  oetter  situa- 
tion than  the-  bankrupt  hinu^,  taking  only  such  undivMed 
share  or  interest  as  the  bankruprt  himself  had,  and  subject  to 
all  the  rights  and  liens  of  the  other  partner;  they  are,  there- 
fore, entitled  only  to  the  share  of  the  balance  remaining  after 
the  partnership  debts  are  paid,  and  after  the  deduction  of  the 
amount  of  the*  embezzlement. 

The  assignees  of  the  bankrupt  partner  take  by  the  assign- 
ment all  the  interest  which  the  oankrupt  himself  was  entitled 
to  at  the  time  he  became  a  bankrupt.    Therefore,  where  the 

*  ^ickwood  V.  Miller,  3  Meriv.  »  Ex  parte  Hunter,  2  R<»e<  382. 

279.  ^  Ex  parte   Chuck,  Mont.  364, 

-  Martin  v.  Bridges,  3  C.  &  P.  457.    8  Bing.  469. 

83.  7  Richardton  v.  Gooding,  2  Vern. 

^  Per  Mansfield,  C.  J.,  and  Gibbs,  293.     Gois  v.  Dufremoy,  Davic% 

J.,  .5  Taunt.  79,  80.  371. 

■•  Meyer  v.  Sharpe,  ibid. 
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bankrupt  partner  had  advanced  part  of  his  share  of  the 
expense  of  an  adventure,  and  gave  his  notes  for  the  remainder, 
which  did  not  become  due  until  after  the  issuing  of  the  com- 
mission— it  was  held  that  the  solvent  partners  could  not  (by 
discharging  the  notes)  stand  in  his  place,  but  that  the  as- 
signees were  entitled  to  his  full  share  in  the  profits  of  the 
,aaventure— although  the  note  creditors  receivea  onlj  a  divi- 
dend under  the  commission,  and  it  was  uncertain  (at  the  time 
of  the  bankruptcy)  whether  the  adventure  would  be  attended 
with  profit  or  loss.^ 

But  where  two  partners  in  an  adventure  jointly  undertook 
to  procure  a  cargo  for  a  vessel  for  certain  commission^  which 
they  agreed  to  (Uvide  equally  between  themselves,  and  one  of 
them  received  on  account  of  such  commission  a  certain  sum 
of  money,  and  the  other  partner  became  bankrupt,  without 
any  account  having  been  settled  between  them,  it  was  held 
(^Sayleyj  J.,  dub.)  that  the  assignees  cotdd  not  maintain 
money  had  and  received  for  a  moiet}'  against  the  solvent 
partner.2 

Where  the  solvent  partners  continued  to  carry  on  the  part- 
nership trade  with  the  capital,  as  constituted  at  the  time  of 
the  bankruptcy, — ^the  assignees  of  the  bankrupt  partner  were 
held  entitled  (oeyond  an  account  and  distribution  of  the  stock, 
&c.,)  to  a  participation  of  subsequent  profits  made  by  the 
solvent  partners,  as  far  as  the  profits  might  have  been  pro- 
duced by  an  application  of  such  capital.^  The  solvent  partner, 
however,  is  always  entitled  to  retain  the  partnership  books,^ 
and  he  may  bring  an  action  in  the  name  of  the  assignees  of 
the  bankrupt  partner  as  well  as  his  own,  in  order  to  recover 
a  debt  due  to  tne  partnership.^ 

If  there  is  a  surplus  unoer  a  separate  commission  i^inst 
the  bankrupt  partner,  the  solvent  partner  may  apply  by  pe- 
tition for  an  account  of  such  surplus,  and  for  payment  of  his 
proportion  of  it.^ 

The  payment  of  a  dividend,  under  a  commission  against 
one  partner,  raises  a  new  assimipsit  by  the  other,  so  as  to 
depnve  that  other  partner  of  the  benefit  of  the  statute  of 
limitations.^ 

Where  a  solvent  partner  had  paid  the  other  befi)re  his 
bankruptcy  a  sum  oi  money  to  be  applied  in  discharge  of  a 

^  Smith  ▼.     De  Sylva,  Cowp.  '  Crawihay  ▼.  Cottirn,   15  Ves. 

469.  218.    2  Rum.  325. 

s  BovUl  ▼.  Hammond,  6  B.  ft  C.  «  Ex  parte  Pinch,  ID.kC.  274. 

149.    Quare  tamen,  as  the  bank-  <  Whitehead  y.Huffhet,4Tjn.  92. 

raptqrof  itself  determines  the  part-  *  Ex  parte  Lanfear,  1  Rose,  442. 

nership.  See  ante,  677.  '  Ex  parte  Detcdney,  15  Ves.  499. 
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joint  debt^  and  the  latter  converted  the  money  to  his  own  use 
— and  the  solvent  partner  was,  after  the  btuikruptcy  of  the 
other,  compelled  to  pav  the  whole  debt  to  the  creditor, — the 
bankrupt  partner  was  held  in  this  case  (by  reason  of  the  fraud) 
not  protected  by  his  certificate,  in  respect  of  the  share  of  the 
joint  debt  paid  oy  his  co-partner^  after  the  bankruptcy.  This 
case,  however,  was  decided  before  Sir  Samuel  RomiUy's  act^ 
which  first  enabled  a  surety,  paying  money  after  the  bank- 
ruptcy of  the  principal,  to  prove  it  as  a  debt  under  the  com« 
mission.  Therefore,  if  such  a  case  can  be  considered  as 
divested  (A  fraud  on  the  part  of  the  bankrupt  partner,  and 
the  solvent  partner  had  an  opportunity  of  proving  under  the 
commission,  the  certificate  would  now  operate  as  a  discharge 
of  the  claim  of  the  solvent  partner. 

Where  a  separate  commission  issues  against  one  or  more 
members  of  a  partnership,  it  is  provided,  by  section  89  of  the 
new  statute,  that  the  assignees  may  use  the  name  of  the 
solvent  partner  in  any  action  or  suit  for  the  recovery  of  any 
debt  due  to  the  partnership,  and  that  the  solvent  partner 
shall  not  have  power  to  release  the  debt  for  whicn  such 
action  is  brought.  But,  if  he  claims  no  benefit  from  the 
proceedings,  he  is  entitled  to  an  indemnity  against  the  costs ; 
and  if  he  does  claim  any  benefit,  he  may  nien  petition  the 
lord  chancellor  to  direct  that  he  may  receive  so  much  of  the 
proceeds  of  the  action  or  suit  as  the  chancellor  shall  think  fit. 

If  one  of  two  attomies  in  partnership  become  bankrupt,  the 
court  will  not,  on  motion,  order  the  assignees  to  deliver  the 
papers  of  the  clients  to  the  solvent  partner,  without  the  clients' 
consent.^ 


Section  II, 

What  is  Joint,  and  fvJiat  Separate,  Property  under  a 
Joint  or  Separate  Commiman, 

When  a  separate  commission  issues  against  either  one  or 
more  members  of  a  partnership,  all  transactions  affecting  the 
joint  property  have  been  said  to  be  overreached  by  the  act  of 
Dankruptcy  of  the  bankrupt  partner,  that  is,  so  iar  as  that  a 
joint  creditor  will  not  (as  w^e  have  just  seen)  be  allowed  after- 
wards to  proceed  against  the  joint  effects  by  forei^  attach- 
ment^— ^tne  assignees  of  the  bankrupt  partner  taking  all  the 

1  Wrigkt  V.  Hunter,  \  East,  20;  '  Davidnn  y,  Napier,  1  Sim.  297. 

and  Me  ante.  '  Sed  vide  ante,  680,  et  seq. 
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separate  property^  and  idl  the  bankrupt's  interest  in  the  joint 
property,  and  holdine  the  latter  as  tenants  in  common  with 
the  solvent  partner.  The  assignees  of  the  bankrupt  partoer, 
however,  are  not  strictly  partners  with  the  solvent  partner, 
though  a  necessary  community  of  interest  remains  between 
them  till  the  partnership  afRurs  are  thoroughly  wound  up, 
requiring  that  what  was  partnership  property  before,  shall  con* 
tinue  so  for  the  purpose  of  a  distnbution  amon^  the  partner- 
ship creditors,  as  well  as  of  a  division  of  the  surplus  in 
proportion  to  the  respective  interests  of  the  partners.^ 


proportion  to  the  respective  interests  of  the  partners  J  And 
the  arran^ment  of  such  interest  will  be  made,  as  the  partner 
stood  at  tne  time — ^not  of  the  commission,^  but — of  me  act 
of  bankruptcy.  The  right  of  the  assignees,  as  to  the  joint 
property,  nas  been  said  to  be  derived  more  from  the  rule  of 
the  common  law,  (as  far  as  it  respects  trade  between  partners,) 
than  from  any  rule  arising  out  of  the  bankrupt  laws ;  and 
the  interest  wnich  they  take  in  it  can  only  be  made  available, 
upon  the  balance  of  accounts  between  the  partnership  and  the 
bankrupt  partner ;  in  stating  which  account,  enough  must  be 
left  to  cover  partnership  debts.^ 

The  assimees,  therefore,  under  a  separate  commission  are 
entitled  to  deal  with  the  joint  property  as  the  solvent  partner 
himself  might  have  dealt  with  it — that  is  to  say,  paying  all 
the  joint  creditors  equally  as  far  as  the  joint  property  goes, 
imd  apphnng  the  surplus  under  all  the  equities  subsisting 
between  the  partners.^  Under  special  circumstances,  how- 
ever, an  injunction  may  be  appliea  for  by  the  solvent  partner 
against  the  sale  of  the  property  by  the  assignees,  upon  his 
offering  to  account;*  but  this,  it  is  apprehended,  will  only 
be  granted  where  a  sacrifice  is  about  to  be  made  of  the  pro- 
perty, or  there  is  some  irregularity  in  the  sale ;  or  where 
the  solvent  partner  engages  to  pay  over  to  the  assignees  the 
value  of  the  share  of  the  bankrupt  partner  in  the  property 
offered  for  sale. 

It  is  sometimes  thought  expedient  to  consolidate  the  joint 
and  separate  estates ;  but  the  lord  chancellor  will  not  sanction 
such  a  measure,  without  a  reference  to  the  commissioners  to 
inquire  and  report,  whether  such  a  proceeding  would  be  for 
the  general  benefit  of  the  creditors.* 

The  equities  subsisting  between  partners  involve  the  con- 
sideration of  the  effect  of  an  assignment  of  partnership  pro- 

'  6  Ves.  126.  Hankey  v.   Garrett,    3  Bro.  457. 

=  Ibid.  I  Ves.  jun.,  236. 

3  Field  V. .  4  Ves.  397.  *  Allen  v.  KUbie,  4  Mad.  464. 

*  Barker  v.  Gqodair,  II  Ves.  8.5.  »  Ex  parte  Strutt,  1  G.  &  J.  29. 
Dutton  T.  Morriton,  17  Ves.  209. 
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perty  by  a  retiring  to  a  continuing  partner — and,  in  what 
cases,  any  portion  of  the  joint  property  of  thepartnership 
becomes  (by  such  assignment)  Borate  estate.  This  dependb 
altogether  upon  the  bona  fides  of  the  transaction  between  the 
]mrtners,  and  the  non-interference  of  the  joint  creditors  at  the 
time  of  the  transaction.  The  mere  dissolution  of  a  partners- 
ship,  indeed,  does  no  more  than  declare  that  the  partnership 
is  not  to  be  carried  on  any  further,  except  for  the  purpose  of 
winding  up  the  concerns ;  and  he  who  has  the  actual  posses- 
sion of  the  joint  property,  has  it  (in  that  eventj  clothed  with 
a  trust  for  tJie  other,  to  apply  it  in  payment  of  tne  joint  debts. 
This  will  so  far  qualify  the  nature  or  his  possession,  that  die 
specific  effects  or  debts  will  not  be  considered  to  be  solely  in 
his  order  and  disposition,  to  the  prejudice  of  the  claims  of  the 
other  partner.  6ut  if,  upon  a  rair  and  open  dissolution  of  a 
partnership,  the  partner  retiring,  either  by  deed  or  otherwise, 
hondjide  transfers  his  interest  in  the  partnership  effects  to 
the  continuing  partner — ^who  afterwards  carries  on  the  trade 
and  becomes  a  oankrupt  before  all  the  joint  creditors  have 
been  paid ; — in  this  case,  the  joint  creditors  have  no  equity, 
either  upon  the  partnership  effects  remaining  in  specie,  or 
the  outstanding  debts.*  Therefore,  where  an  outgoing  partner 
assigned  by  deed  his  share  of  the  stock  to  the  continuing* 
partners,  and  they  and  a  surety  covenanted  that  they  woula 
in  due  time  discharge  all  the  partnership  debts,  and  indem- 
nify the  outg-oing  partner — and  six  months  after  the  dissolu- 
tion, the  continuing  partners  became  bankrupt,  and  the 
outgoing  partner  was  arrested  by  creditors  of  the  old  part- 
nership ; — ^he  was  held,  upon  petition,  not  entitled  to  nave 
{he  specific  stock  and  debts  of  the  old  partnership  applied  in 
satisraction  of  the  creditors  of  that  partnership,  in  preference 
to  the  creditors  of  the*  new  firm.  Nor,  where  the  retiring 
partner  agrees  that  certain  articles  of  the  stock  shall  become 
the  exclusive  propeitj'  of  the  other  partner,  and  that  a  certain 

'  Ex  parte /Ji#n,  6Ves.  119.  Ex  assignment  there  was,  not  by  one 

pKtieWUUami,  11  Ves.  3.  Ex  parte  partner  to  the  other  two,  but  only 

Slow,  C.  B.  L.  539;   and  see  ex  to  one  of  the  other  two.  It  does  not, 

parte  Harrit,  1  Mad.  583.    There  is  moreover,  appear  in  that  case,  that 

an  old  case  before  Lord  Hardwicke,  the  assigning  partner  had  actualiy 

(ex  parte  Bamaby,  1  C.  B.  L.  246,)  retired  from  the  business.     A  retir- 

which  seems  somewhat  at  Yariance  ing  partner  is,  however,  still  liable 

with  the  doctrine  in  the  text.    It  is  to  a  creditor  of  the  old  firm ;  and 

not,  however,  (as  Lord  Eldon  ob-  this  though  the  creditor  assents  to 

served  in  ex  parte  R^ffin,)  very  in-  the  transfer  of  his  debt  to  his  credit 

teUigible;  and  his  lordship  thought  by  the  new  firm.     Davil  y.  Ellicc, 

also  there  was  a  material  distinc-  5  B.  &C.  196. 

tion  in  that  case,  inasmuch  as  the  -  Ex  parte  Fell,  10  Ves.  347. 
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fund  shall  be  appropriated  to  the  payment  of  the  debts,  whicli 
afterwards  proves  deficient,  has  he  any  lien  on  such  articles 
for  the  denciencj.^  In  such  a  case,  however,  it  is  veiy 
easy  for  a  retiring  partner  to  provide  for  his  own  indCTuiity, 
by  assigning  all  tne  effects  upon  trust  to  pay  the  dAter  But, 
where  a  retiring  partner  assigned  the  partnership  estate  and 
effects  to  a  continuing  partner,  in  consideration  of  the  con- 
tinuing partner  accepting  certain  bills  of  exchange — and 
afterwards,  the  continuing  partner  having  refused  to  accept 
the  bills,  an  injunction  was  granted  against  him,  and  a  re- 
ceiver appointed  upon  a  bill  med  by  the  retiring  partner ; — 
upon  the  subsequent  bankruptcy  of  the  continuing  partner,  it 
was  hdd,  that  the  previous  interference  of  the  court  restored 
the  property  to  its  original  character  as  joint  property,  unless 
the  plaintiff  in  equity  had  (by  his  conduct  between  the  tim** 
of  his  obtaining  the  injunction  and  the  bankruptcy)  rendered 
nugatory  the  effect  of  such  interference.* 

Upon  a  dissolution  of  partnership  between  A.  and  B.,  it 
was  agreed,  that  until  A.  was  provided  for,  B.  should  continue 
the  business,  and  allow  him  a  third  of  the  profits:  B.  after- 
wards formed  a  partnership  with  C,  and  carried  into  it  the 
stock  of  A.  and  B.,  and  a  commission  of  bankrupt  issued 

Einst  B.  and  C. ; — it  was  held,  under  these  circumstances, 
t  tlie  joint  property  of  A.  and  B.  having  been  i>ennitted 
by  A.  to  become  property  visible  to  all  the  world  ot  the  new 
partnership  of  B.  and  C,  the  share  of  B.  in  the  residue  of  the 
joint  effects  was  the  uparate  property  of  B.,  and  subject  to 
the  payment  of  his  separate  creditors.^ 

So,  where  one  of  four  partners  died,  and  the  surviving 
partners  compromised  a  debt  due  to  the  original  firm,  for 
which  they  obtained  securities,  and  afterwards  became  bank- 
rupt, it  was  held  that  the  securities  were,  by  reputed  owner- 
ship, distributable  amongst  the  creditors  of  the  three  surviving 
partners.^  But  where  goods  had  been  purchased  by  the  on- 
^inal  firm  on  the  joint  account  of  themselves  and  two  other 
firms,  in  shares  of  one-third  each,  and  the  goods  remained  in 
the  possession  of  one  of  the  other  firms  up  to  the  time  of  the 
bankruptcy  of  the  three  surviving  partners ;  in  this  case  it  was 
held  that  the  third  share  in  the  goods  did  not  belong  to  the  sur- 
viving partners,  but  to  the  original  firm.^  So,  where  the  original 
firm  had  consigned  goods  to  Hayti,  which  were  returnee^  but 

'  Lingen  ▼.  Simpson ,  I  Sim.  &  St.  'Ex  parte  Rowland$tm,  I  Roae, 
600.  416.    2  Ves.  &B.  172. 

2  Ex  parte  Fell,  10  Ves.  347.  <  Ex  parte  Barrow,  2  Rose,  252. 

*  Ex  parte  Tayler,  Mont.  240. 
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the  bill  of  lading  for  them  was  sent  to  the  holder  of  a  bill  of 
exchange,  drawn  on  the  partnership,  which  was  not  accepted, 
and  the  goods  were  in  the  West  India  Docks  at  the  bank- 
ruptcy of  the  three ;  it  was  held,  also,  that  these  goods  be- 
longed to  the  estate  of  the  original  firm.^  So,  where  the 
original  firm  were  possessed  as  mortgagees  of  real  estate, 
which,  after  the  death  of  the  deceased  partner,  remained  in 
the  possession  of  the  three  survivors;  this  also  was  held  to  be 
the  property  of  the  original  firm :  for  real  estate  is  not  within 
the  clause  of  reputed  ownership.^ 

Where  new  partners,  however,  are  taken  into  a  trade — and 
it  is  agreed  that  the  stock,  and  the  debts  due  to  the  old  firm, 
shoida  become  the  capital  of  the  new  partnership,  and  that 
the  new  firm  should  ta^e  upon  itself  the  payment  of  the  debts 
of  the  old  firm — and  the  new  partnership  became  bankrupt ; 
— in  this  case,  the  joint  effects  of  the  new  firm  were  held  liable 
to  the  joint  creditors  of  the  old  firm,  as  well  as  to  the  joint 
creditors  of  the  new  firm,' 

Where  a  party,  on  depositing  deeds  with  his  bankers,  wrote 
a  letter  to  them,  saying,  that  the  object  of  the  deposit  was  to 
secure  a  particular  advance  then  made  by  them,  ^'  as  well  as 
all  future  advances,"  and  an  alteration  took  place  in  the 
members  of  the  bai]Jdng  firm,  but  the  new  firm  retained  the 
deeds,  and  continued  to  make  advances  of  money ;  it  was  held 
that  the  new  firm  were  entitled  to  the  benefit  of  the  security.^ 

But,  though  partners  may  hon&  fide  agree  to  dissolve  their 
partnership,  and  that  what  was  joint  property  before  shall 
thencefortu  become  the  separate  property  of  nim  who  con- 
tinues the  business,  yet  such  agreement  will  have  no  efiiect, 
unless  possemon  of  the  proper^  be  ^ven  pursuant  to  the 
contract.  And,  if  there  is  VLnyjraud  in  the  transaction — as 
if  one  partner  retires  when  the  partnership  is  really  insolvent, 
and  (before  the  partnership  debts  are  discharged)  tne  continu- 
ing partners  pay  to  him  lai^e  sums  of  money  on  account  of 
his  share  in  tne  business, — such  payments  are  fraudulent  and 
void  against  the  joint  creditors.^  But  the  mere  circumstance 
of  the  partnership  being  insolvent  at  the  time  of  the  disso- 
lution of  it  by  the  retirement  of  one  partner,  will  not  alone  be 


*  Et  parte  Tayler,  Mont.  240.  2  Ves.  jun.  244.    A  fraudulent  as- 

^  Ex  parte  Bmgham,  1  C.  B.  L.  signment  of  property  by  one  partner 

538.   Ex  parte  Clowet,  2  Bro.  595.  to  another,  though  an  act  of  bank- 

1  C.  B.  L.  250.    In  re  Steeples,  ibid,  ruptcy  in  the  assignor,  does  not,  as 

538.   £z  parteP«e<0,  6  Ves.  602.  vre  have  before    had  occasion  to 

>  Ex  parte  Smith,  2  M.  D.  ft  D.  observe,  amount  to  sucli  in  the  as- 

314.  signee.  WkihoeUy,Thomp$on,l'Esp, 

^  Andenm  v.  McUthy,  4  Bro.  423.  68 — 72  ;  and  see  ante. 
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mifficient  to  invalidate  a  dissolittioti  fiurly  made,  howerer  it 
may  affect  his  rights  to  his  share  of  the  property^  as  against 
the  then  joint  creditors.^ 

If  naf  estates  are  purchased  with  the  partnersBip  fonds, 
though  conveyed  only  to  one  partner,  they  are  nevertheleas 
partnership  property ;  bat  if  estates  are  purchased  with  the 
partoership  nrnd,  and  conveyed  to  one  partner  under  a  spmfic 
agreement  that  the  estates  snail  be  Ms^  and  that  he  sliall  be 
debtor  ftr  the  money  to  the  partnerddpy  the  estates  are  in 
this  case  his  separate  property.^ 

Where  one  of  two  partners  purchased  shins  with  the  put- 
nership  property — and  upon  a  discovery  of  the  transaction 
by  the  other  piurtner,  the  ships  were  brought  into  the  part- 
nership account,  and  the  disbursements  paid  out  ot  the 
partnership  funds,  but  the  registers  continued  unaltered,  for 
the  purpose  of  enabling  the  other  partner  to  evade  penalties^ 
to  whicn  (as  a  member  of  parliament)  he  would  nave  been 
liable  on  account  of  the  ships  being  employed  in  the  service 
of  government — and  upon  his  death  a  commission  of  bankrupt 
was  issued  against  the  partner,  in  whose  name  the  ships 
were  restored; — ^it  was  held,  under  these  circumstano^ 
that  the  ships  were  distributable  as  the  separate  property*  of 
the  bankrupt  partner.  This  case  was  decided  with  reference 
to  the  policy  of  the  then  registry  acts,  the  26  Geo.  3,  c  60, 
and  84  Geo.  3,  c.  68 ;  and  other  cases  also,  under  those  acts, 
have  decided  that  the  registry  of  a  ship  was  conclusive 
evidence  of  property,  even  against  the  claim  of  creditors  upon 
a  joint  purchase,-*  and  various  acts  of  apparent  ownership. 
But  now,  by  3&  4  W.  4,  c.  65,  s.  36,  purchasers  and  mortgagees 
of  a  ship  are  declared  to  have  priority,  not  according  to  the 
respective  times  of  the  registry  of  the  bill  of  sSe,  but 
according  to  the  time  when  the  indorsement  was  made  at 
the  custom-house  upon  the  certificate  of  registry.  In  a  sub- 
sequent case,  however,  under  a  commission  i^ainst  two 
partners,  it  has  been  held,  that  where  ships  are  purchased  or 
built,  and  paid  for  out  of  the  partnership  funds,  though  they 
are  registered  in  the  name  of  one  of  the  partners,  yet,  being 
in  the  ordering  and  disposition  of  both,  tne  ships  form  part 
of  the  joint  estate.* 

If  one  joint  owner  of  a  ship  insures  his  share  or  interest^ 

^  £x  pnrte  Peake,  I  Mad.  363.  *  Camden,  v.  Andenm^  3  T.  R. 

-  Smith  V.  SmUk,  6  Ves.  1S9.  709.  Ex  parte  YiOlop,  15  Ves.  ^, 
Ijyster  Y,  DoUond,  1  Ve8.jun.435.  Ex  parte  Hougkiim.  17  Ves.  251. 
Thornton  y.  Dixon,  3  Bro.  199.  I  Rose,  177. 

=»  Curiu  V.  Peny,  6  Ves.  739.  «  Ex  parte  Bum,  2  Jac.  k  W. 

378;  and  see  ante,  462. 
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and  a  loss  happens,  the  money  recovered  upon  the  insurance 
will  be  separate  property.^ 

Where  tliree  partners  were  manufacturers  in  Lancashire, 
and  sold  their  goods  in  the  name  of  two  only,  and  a  credit 
was  acquired  by  them,  as  three  in  Lancashire,  and  two  in 
London, — the  oistribution  of  their  property  in,  bankruptcy 
was  held  to  be  where  the  order  ana  disposition  was  at  the 
time  of  the  bankruptcy.* 

So,  where  A.  and  fe.  admitted  W.  as  a  dormant  partner, 
and  it  was  stipulated  that  the  stock  and  effects  of  the  old 
firm  should  form  part  of  the  capital  stock  of  the  new  part- 
nership, and  that  W.  should  be  paid  10  per  cent,  on  the 
capital,  but  should  not  otherwise  interfere ;  and  the  business 
was  carried  on,  as  before,  in  the  names  of  A.  and  B.,  until 
the  new  firm  became  bankrupt;  it  was  held,  that  all  the 
present  chattels  of  the  new  firm  were  within  the  order  and 
disposition  of  A.  and  B.,  and  ought  to  be  administered  as  the 
separate  estate  of  the  two,  notwithstanding  some  of  the 
creditors  had  notice  of  the  dormant  partner.* 

Whatever  expense  assignees  under  a  separate  commission 
have  been  put  to  in  getting  in  the  joint  estate,  must  be  re- 
imbursed out  of  the  joint  estate.** 

Although  ihe  property  of  a  partnership  be  only  in  one  or 
mare  members  oi  it,  with  an  interest  in  the  profits  merely  in 
the  others, — ^yet,  in  bankruptcy,  the  property  is  administered, 
with  respect  to  the  claims  of  the  joint  creditors,  as  belonging 
to  all  the  partners.* 

Section  III. 

IVhat  is  a  Joint,  and  rvhat  a  Separate,  Debt. 

A  partner,  dealing  in  the  name  of  the  partnership,  may  by 
simple  contract  bind  his  co-partners  without  their  express 
assent ;  ^  and  this  even  in  a  matter  not  relating  to  the  part- 
nership, provided  the  person,  with  whom  such  partner  deals, 
has  no  notice  that  he  is  dealing  on  his  separate  account.  But, 
if  it  is  manifest  to  a  person  advancing  money  to  an  individual 
partner,  that  it  is  upon  his  separate  Micoxmty  (and  therefore 
against  «>od  &ith  that  such  partner  should  pledge  the  part- 
nership,) it  is  then  incumbent  on  the  person  dealing  with  him 
to  show,  that  the  partner  had  some  atitlurrity  to  bind  the 


1 


Ex  parte  Perry,  5  Ves.  575.  *  Ex  parte  Rutherford,  1  Rote, 

Ex  parte  Brown,  6  Ves.  136.  201 . 

^  In  re  Sf£etke»ha/i,  cit.  6  Vei.  747.  ^  Ex  parte  Hunter,  2  Rose,  383. 

3  Ex  parte  Jennings,  Mont.  45.  •  Ex  parte  Gardome,  15  Ves.  286. 
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partnership; '  otherwise  the  firm  will  not  be  liable.  Therefore, 
where  one  partner  gives  an  acceptance  in  the  name  of  the 
firm^  in  satisfaction  of  Ins  own  private  debt,  and  mthaut  the 
knowledge  of  his  co-partner,  such  an  acceptance  does  not 
bind  the  joint  estate.^ 

But  wnere  two  of  six  partners,  who  had  given  a  confiden- 
tial clerk  a' general  autnoritj  in  writing  to  sign  bills  and 
notes  on  hehm  of  the  firm,  directed  the  clerk  to  sign  four 
promissory  notes  in  the  name  of  the  firm,  payable  respectively 
to  one  or  the  other  of  the  two  partners,  who  claimed  to  l!e 
creditors  of  the  aggregate  firm  in  respect  of  an  excess  of 
capital  advanced  by  them  for  the  purposes  of  the  partnership; 
and  the  two  partners  afterwards  indorsed  the  notes  to  a 
separate  creditor  for  a  private  debt  of  one  of  the  two ;  it  was 
held,  that  although,  as  between  these  two  partners  and  the 
other  members  of  the  firm,  the  notes  were  unjustifiably  created 
and  possessed  by  the  two,  yet,  in  the  absence  of  all  fraud  or 
connivance  in  the  transaction  by  the  party  to  whom  the  notes 
were  indorsed,  the  firm  of  the  six  were  liable  for  the  amount, 
and  that,  on  the  bankruptcy  of  the  firm,  the  holder  of  the 
notes  had  a  right  to  prove  the  amount  of  them  against  the 
joint  estate.* 

The  authority,  how^ever,  of  one  partner  in  drawing  or 
accepting  bills  is  only  an  implied  authority,  and  confined  to 
partnerships  for  the  purpose  of  trade ;  one  of  two  attomiesy 
therefore,  m  partnership,  nas  no  implied  authority  to  bind  hi^ 
partner  by  a  note  in  the  name  of  the  firm,  although  given  for 
their  joint  debt.*  The  authority,  also,  may  be  rebutted  by 
express  previous  notice  to  the  party  taking  the  bill,  that  tlie 
other  partner  would  not  be  liable  for  it, — even  though  the 
partner  giving  the  bill  represented  to  the  holder  that  the 
money  (advanced  by  him  as  a  consideration  for  the  bill)  was 
to  be  applied  to  partnership  purposes — and  though  the 
p^reater  part  was  in  foct  so  apphed.^  Where  the  other  partners, 
however,  are  in  any  way  privy  to  the  transaction,  and  permit 
him  to  go  on  with  it,  or  to  repeat  it,  without  expressing  any 
disapprobation,  they  will  then  be  considered  to  have  approved 
of  the  act  of  the  partner  so  pled^g  the  partnership  name ; 
and  such  subsequent  approbation  will  oe  equivalent  to 
previous  consent.^    And  the  act  of  one  partner,  done  with 

*  Ex  parte  Peele,  6  Ves.  602.  «  Hedley  v.  Baknbndge,  3  Q.  B. 

Arden  ▼.  Sharpe,  2  Etp.  524.  Rep.  316. 

s  £x  ptrte  GouUUng,  2  G.  &  J.  *  Lard    Oalway   v.   Mathew,    I 

118.    Ex  parte  Thorpe,  2  Dea.  16.  Camp.  403.     10  East,  264. 

>  Ex  parte  Buthell,  3  M.  D.  &  D.  'Ex  parte  Bonbonus,  S  Ves.  541. 
615. 
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reference  to  business  transacted  by  the  firm,  will  bind  all  the 
partners,  although  it  be  out  of  tne  regxilar  course  of  trade, 
and  be  contrary  to  an  express  arrangement  amongst  them- 
selyes  j  because  it  is  within  the  scope  of  his  authority.^ 

So  one  partner  may  give  a  guarantee  that  will  bind  his 
co-partners,  where  the  obligation  has  reference  to  business 
connected  with  the  partnership,  and  where  the  guarantee  is 
notified  to  the  firm,  and  they  do  not  dissent  from  it.^ 

And  where  one  of  two  partners,  after  an  act  of  bankruptcy 
committed  by  the  other,  accepted  three  bills  in  favour  of  a 
joint  creditor,  who  indorsed  them  for  a  valuable  consideration 
to  a  third  person,  who  had  no  notice  of  the  act  of  bank- 
ruptcy, it  was  held  that  the  owner  could  prove  them  against 
the  joint  estate.® 

If  one  of  several  partners  apply  trust  property,  ivith  the 
privity  of  tlie  otiier  partners^  to  the  purposes  of  the  partner- 
ship, the  debt  may  be  proved  either  against  the  joint  estate^ 
or  the  separate  estate  of  the  partner  so  misapplying  the 
money.'*  And  the  same  where  the  other  partners  were 
ignorant  of  the  transaction,  but  with  common  oiUgence  could 
have  known  of  it.**  But  if  the  other  partners  have  no  knaw- 
ledge  or  means  of  knowledge  whatever  that  the  money  is  trust 
money,  then  there  can  be  no  proof  against  the  joint  estate.^ 

Where  the  commissioners,  under  a  lighting  act,  nominated 
J.  F.  as  treasurer,  who  was  a  partner  in  a  banking-house, 
and  the  collector  paid  all  monies  which  he  received  into  the 
banking-house  by  authority  of  the  commissioners,  who,  never- 
theless^ when  making  oisbursements,  drew  checks  upon 
J.  F.  individually,  as  treasurer,  which  checks,  however, 
were  not  presented  to  or  paid  by  him,  but  by  the  banking- 
house  y  and  the  account  in  the  pass-book  was  kept  between 
the  banking  firm  and  the  commissioners,  and  this  account 
was,  from  time  to  time,  signed  and  allowed  by  the  com- 
missioners; it  was  held,  that  the  commissioners  could  not 
prove  against  the  separate  estate  of  J.  F.,  but  only  against 
theioint  estate  of  the  firm.' 

Where  one  of  two  partners,  previous  to  his  marriage, 
withdrew  lOOOZ.  from  the  partnership  funds,  which  he  pre- 
sented to  his  intended  wife,  and  he  afterwards  withdrew 

^  SandiUmdsv.Manh,2h.k,K.%lZ  1    M.   &    A.   570.  and  ex    parte 

<  Ex  parte  N<4te,  2  6.  &  J.  295.  Woodin,  3  M.  D.  &  D.  399.     And 

'  Ex  parte  Robinton,  3  D.  &  C.  see  post. 

376.  1    Cooper,  Sel.  Ca.  162,  over-         •  Ex  parte  Jpiey,  3  Bro.  265. 

ruling  ex  parte  RUis,  2  D.  &  C.  555.  Ex  parte  Beaton,  Buck,  386.    But 

*  Ex  parte  WaUon,  2  Ves.  ft  B.  see  Stone  ▼.  Manh,  6  B.  &  C.  551, 
414.  Smith  V.  Jamemn,  5  T.  R.  601.  and  post,  656.    HurM  v.  BoUand, 

•  Manh  ▼.  Keating,  I  Bing.  N.  C.  1  Ry.  &  M.  37 1. 

198.    And  see  ex  parte  BoUand,        7  Ex  parte  Dod^tnwn,  2Dea.  341. 
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10007.  mtyre,  to  assist  in  forming  a  provision  for  her  and  the 
child  of  the  marriage^  the  trusts  of  which  were  declared  bj 
ttn  ante-nuptial  semement,  and  the  trustees^  in  the  aerdse 
of  a  power  given  them  hy  the  settlement,  lent  these  two 
sums  to  the  partnership,  and  took  the  joint  bond  of  the  two 
partners,  to  secure  the  repayment;  it  was  held,  that  the 
trustees  might  prove  against  the  joint  estate  for  the  amount 
secured  by  the  oond.* 

Where*^  partners,  who  have  previously  contracted  debta^ 
take  a  fresn  person  into  partnership,  and  give  paper  of  the 
new  firm  to  a  creditor  in  payment  of  a  previous  aebt,  such 
transaction  (without  evidence  of  the  assent  of  the  new 
partner)  will  not  be  binding  upon  him,*  provided  the  partj 
taking  the  security  had  either  actual  Knowledge,  or  by 
necessary  inference  must  have  known  that  the  payment  was 
without  the  consent  of  the  new  partner.  But,  wnere  the  cre- 
ditor receives  it  fcn^^^M^  without  such  knowledge  at  the  time, 
no  subsequently  acquired  knowledge  of  the  misconduct  of  the 
partner  giving  the  security,  can  disaffirm  the  transaction.' 

Where  a  party,  after  trading  separately  and  contracting  a 
separate  debt  with  a  creditor,  enters  into  partnership  with 
another  person,  the  separate  debt  cannot  be  convertea  into  a 
joint  debt,  in  the  absence  of  all  direct  evidence  of  the  assent 
of  the  creditor  to  such  conversion.* 

But  where,  upon  the  formation  of  a  partnership  between 
W.  and  C,  W.  proposed  to  a  creditor,  to  wnom  he  was  indebted 
for  previous  advances,  to  "  consider  all  credits,  advices,  and 
instructions  then  in  force  from  him,  as  extending  to  the  new 
firm,  and  to  transfer  any  balance  that  might  be  either  due  to 
or  from  him  to  the  new  firm;"  to  which  proposal  the  creditor 
acceded,  and  accordingly  dr^w  bills  upon  W.  and  C.  on 
account  of  former  dealings  with  W.,  wnich  bills  were  not 
paid  when  due,  and  W.  and  C.  became  bankrupt;  it  was 
neld  that  the  creditor,  after  this  adoption  of  W.  and  C.  as  his 
joint  debtors,  could  not  prove  against  the  separate  estate  of 
W .,  but  only  against  the  joint  estate  of  W.  and  C* 

Where  A.  and  B.,  being  jointly  indebted  to  C,  B.  became 
bankrupt ;  but  the  joint  eSfects,  not  being  more  than  equal  to 
the  payment  of  the  partnership  debts,  were  left  in  the  pos- 
session of  A.,  who  anerwards  made  an  arrangement  with  C. 
for  the  payment  of  his  debt  by  instalments,  and,  as  a  fnrther 
security,  handed  over  the  deeds  of  certain  leasehold  property 
■  " ■  '  ■      '       > 

*  Ex  parte  Crofti,  2  Dea.  102.  «  Ex  parte  HitdU»ck,  8  Dea.  507. 

'  Sherriff  t.  WWu,  1  East,  4S.  '  Ex  parte  Whiimore,  3  Dea.  366. 
Hope  T.  Oujf,  dt.  ibid.  Ex  parte  Jackson,  id.  651,  and  2  M. 

^  Swan  V.  Steele,  7  East,  210.     D.  It  D.  146,  on  appeal. 
Ridley  r.  Tofhr,  13  East,  175. 
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to  which  he  was  separately  entitled,  for  the  purpose  of  pre- 
paring an  assignmenty  but  only  paid  some  of  ttie  instahnentSy 
'  and  a  separate  fiat  afterwaras  issued  against  him ;  it  was 

I  held  that  this  was  no  evidence  of  the  conversion  of  the  joint 

debt  of  A.  and  B.  into  the  separate  debt  of  A.,  and  that  C. 
'  could  therefore  only  prove  against  the  joint  estate.^ 

I  But  where  a  trader,  being  indebted  to  a  creditor,  entered 

into  partnership  with  his  son,  under  an  agreement,  by  w:hich 
the  new  firm  was  to  take  upon  itself  the  liabilities  of  the  sole 
business,  and  the  firm  then  rendered  an  annual  account  in  its 
own  name  to  the  creditor,  who  made  no  objection  to  tiM 
form  of  the  account ;  it  was  held  that  this  was  not  sufficient 
evidence  of  the  conversion  of  the  separate  into  a  joint  debt, 
and  consequently,  that  the  creditor  had  no  right  of  proof 
against  the  joint  estate.^ 
•  The  joint  responsibility  of  partners  cannot  be  established, 

'  after  the  separate  liabili^  of  a  single  partner  was  onginally 

contemplated.^    But  in  a  case,  where  a  bill  was  drawn  bgr 
one  of  the  partners  upon  the  partnership  firm  with  the  privity 
'-  of  the  other  partner,  which,  though  not  accepted,  was  disk 

'  counted  by  the  payee,  and  the  proceeds  appliea  to  the  use  of 

the  partnership, — it  was  held  tuat  the  payee  might  sue  both 
partners  for  the  money,  although  they  iiad  incurred  no  joint 
:  liability  on  the  bill.^    And  tne  same,  where  a  holder  had 

discounted  biUs  drawn  by  one  partner  and  indorsed  by 
another,  and  the  money  received  by  means  of  the  bills  had 
been  applied  for  partnership  purposes.^  And  the  like,  where 
three  partners  in  Englana  earned  on  business  in  Axaerica, 
under  the  name  of  one  alone,  and  tliat  one  partner  in 
i  America  had,  to  promote  the  interests  of  the  partnership, 

;  indorsed  bills  in  nis  own  name;   such  indorsement  beii^ 

considered  as  the  indorsement  by  the  firm.^ 

Where  a  customer,  having  deposited  certain  securities  with 

his  bankers  for  safe  custo<^,  granted  a  loan  of  a  portion  of 

them  to  one  of  the  partners  for  his  own  private  purposes, 

>  upon  his  depositing  in  their  stead  certain  railway  shares; 

and  the  partner  afterwards,  for  his  own  purposes,  and  without 

;  the  knowledge  of  the  customer,  subtracted  the  railway  shares, 

and  substituted  others  of  less  value ;  it  was  held,  that,  as  the 

f  proceeds  of  the  railway  shares  were  not  applied  to  the  use  of 

the  partnership,  the  banking  firm  were  not  answerable  for 

this  U)rtious  act  of  their  partner  for  his  own  benefit,  and 

consequently   that   the    customer  had  no   right  of   proof 

1  Ex  pvte  SmUh,  1  M.  D.  &  D.  *  Dmtom  v.  Rodie,  3  Camp.  493. 

165.  *  Ex  parte  BdUho,  Buck,  100. 

>£xparteParAer.2M.D.8kD.511.  ^  South  CotqUm  Bank  v.  Case, 

3  Emly  V.  Lije,  1.0  East,  7.  8  B.  &  C.  427. 
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against  the  joint  estate  for  the  amount  of  the  difference 
between  the  value  of  the  shares  subtracted  and  those  that 
were  substituted;  and  that  even  if  the  partners  had  beea 
'  chargeable  with  any  loss  occasioned  by  this  subtraction  of 
the  snares^  on  the  ground  of  ne^^ligence,  it  wotdd  be  a  claim 
for  unhquidated  damages^  and  therefore  not  proveable  against 
the  joint  estate.^ 

^^ere  a  joint  creditor  of  a  partnership  takes  the  separate 
security  of  one  of  the  partners,  without  the  privity  of  the 
others,  the  others  are  tnereby  discharged,^  imless  their  lia- 
bility be  expressly  reserved,*  So,  where  a  separate  security 
was  taken  from  one  of  two  partners  for  monies  to  be  advancea, 
it  was  held  not  to  cover  advances  made  to  the  partnership.^ 
But  mere  information  to  a  creditor,  that  a  partnership  was 
dissolved,  and  that  one  of  the  partners  had  taken  upon  him- 
self  to  discharge  the  creditor's  debt,  was  held  not  to  bar  him 
of  his  riffht  agunst  the  other  partner,  notwithstanding  even 
tiie  cre£tor  might  expressly  ame  to  exonerate  the  other 
partner  from  all  responsibility ;  for  an  agreement  to  abandon 
a  l€^  daim,  unless  there  be  a  consideration  shown,  is  a  mere 
nutmm pactum;  and  the  arrangement  between  the  partners 
will  not  deprive  the  creditor  of  his  original  daim,  unless  he 
is  a  iMurty  to  it  himself,  and  it  amounts  to  satisfaction.^ 

With  respect  to  the  liability  of  a  retiring  partner  to  a  joint 
creditor,  and  to  the  assignees  of  siich  joint  creditor,  his 
fiability  continues,  unless  the  terms  of  the  dissolution  of  the 
partnership  contain  any  stipulation  that  can  have  the  ethct 
of  exonerating  the  retiring  partner  from  his  former  liability. 
Therefore,  where  B.  and  C.  were  in  partnership,  but  about  to 
separate,  and  A.,  a  trader,  who  was  indebted  to  them,  and 
who  was  then  in  insolvent  circumstances,  in  August,  1821^ 

Skve  a  warrant  of  attorney  to  B.  alone,  to  secure  payment  of 
e  debt  by  instalments,  B.  knowing  that  A.  was  insolvent. 
In  October,  1821,  A.  committed  an  act  of  bankruptcy;  and  ia 
November,  at  B.'s  desire,  he  sent  goods  to  the  warehouse  of 
B.  and  C.  as  a  further  security  for  3ie  debt.  In  December  B. 
and  C.  dissolved  partnership,  and  the  former  afterwards  received 
from  A.  several  sums  of  money,  on  account  of  the  warrant  of 
attorney,  and  also  sold  the  ^oods  towards  satis&ction  of  the 
debt.  A  commission  of  oankrupt  issued  against  A.  in 
Januaiy,  1823,  and  in  November  ot  dlat  year  B.  died.  Under 
tiiese  curcumstances,  it  was  held  that  A.'8  assignees  might  re- 


^  Er  parte  Eyre,  3  M.  D.  ft  D.  ^  Bet^foni  v,Deakin,  2  B,k  A,  210. 

12.  *  Ex  parte  Freer,  2  G.  ft  J.  246. 

^  Evam  ▼.  Drummond,  4  Esp.  89.  *  Lo^  ▼.  Dkas,  3  B.  &  A.  61 1. 
Meed  V.  White,  5  Eqy.  122. 
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cover  from  C.  the  money  paid  by  A.  on  the  warrant  of 
attorney,  by  an  action  for  money  had  and  received,  and  the 
value  01  the  goods  by  an  action  of  trover.^ 

In  the  case  of  a  dormant  partner — ^when  the  ostensible 
partner  accepts  bills  in  his  own  name,  though  the  creditor 
has  no  notice  that  there  is  a  dormant  partner  at  the  time  he 
takes  the  bills — ^this  will  not  be  a  discharge  of  the  dormant 
partner,  but  he  will  become  liable  the  moment  he  is  known 
to  the  creditor.'  Wherever,  indeed,  there  is  a  dormant 
partner,  and  the  fact  was  unknown  to  the  creditor,  it  is  an 
invariable  rule  in  bankruptcy,  that  the  creditor  has  an  option 
to  consider  his  debt  as  either^  joint  or  separate ;  and  though 
the  creditor  had  notice  of  there  being  a  dormant  partner,  yet 
he  is  entitled  to  prove  his  debt  pari  passu  with  the  creditors 
of  the  firm  before  the  dormant  partner  was  admitted.^  But 
it  has  been  decided  in  the  Common  Pleas  (a  decision  which 
certainly  appears  far  less  reasonable),  that  a  defendant  in  an 
action  may  juead  in  abatement  that  he  has  a  dormant  partner, 
iJiough  tA9  plaintiff  had  even  no  means  of  knowing  of  the 
partnership,  and  could  not  have  proved  it,  had  he  jomed  the 
secret  partner  in  the  action  ;^  thus  enabling  the  defendant  to 
take  aavantage  of  his  own  wrong,  and  impede  the  plaintiff  in 
the  recovery  of  a  just  debt:  for,  though  a  plea  in  abatement 
does  not  entirely  bar  the  plaintiff's  cmim,  but  merely  gives 
him  a  better  writ,  it  nevertheless  occasions  him  considerable 
delay  and  expense,  and  this  without  any  de&ult  of  his  own. 


Section  IV. 

Of  Proof  by  Joint  Creditors  against  the  Joint  and 
Separate  Estates. 

The  creditors  of  a  partnership,  who  are  denominated  in 
bankruptcy  the  joint  creditors^  are  entitled  to  a  distribution 
of  the  joint  or  partnership  estate,  without  the  participation  of 
the  separate  creditors  of  any  individual  partner,  until  the 
joint  creditors  have  received  HOs.  in  the  pound.  And  as  the 
joint  or  partnership  estate  is,  in  the  first  place,  to  be  applied 
to  pay  tne  joint  or  partnership  debts,  so  m  like  manner  the 
separate  estate  of  each  partner  must  be  first  applied  to  pay 
all  his  separate  debts.    It  is  proposed,  in  this  section,  to  con- 

1  Biggt  ▼.  FeUom,  8  B  ft  C.  402.  Ex  parte  Norfolk,  ibid.  4.58 ;  and 

3  RohvMon  V.  mudnton^  3  Pri.  see  Bti^anl  y.  i>omm^,  4  Ves.  756. 

^38.  *  £x  parte  Chuck,  Moot.  364, 

'  Ex  parte  Hamper,  17  Ves.  403.  457.    8  Ring.  469.    1  Mont,  ft  S. 

£t  parte  Mathews,  18  Ves.  125.  615. 

£x  parte  Hodgkhuon,  19  Ves.  294.  '  Duhoit  v.  Ludert,  I  Marsh,  246. 
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fine  oiir  attention  to  the  rights  of  proof  by  a  joint  creditor 
against  the  joint  and  separate  estates,  either  where  a  joiat 
commission  is  issued  against  all  the  partners, — or  where  were 
are  separate  commissions,  or  a  separate  commission,  agiinst 
all  or  any  of  the  partners.  The  nghts  of  the  joint,  as  well 
as  of  the  separate  creditors,  are  in  each  of  these  cases  settled 
and  arranged  by  the  general  order  of  Lord  Looghborough,^ 
w^hich  has  been  the  rule  commonly  referred  to  for  deter- 
mining the  right  of  proof  against  the  joint  and  separate 
estates. 

By  this  order  it  is,  amongst  other  things,  directed,  thst 
the  commissioners  cause  distinct  accounts  to  be  kept  of  the 
joint  estate,  and  also  of  the  separate  estate  or  e^states;  and 
in  case  there  shall  be  any  overplus  of  the  separate  estate  or 
estates,  after  all  the  separate  creditors  shall  be  paid  and  satis- 
fied their  whole  demands,  it  shall  be  carried  to  the  account  of 
the  joint  estate,  and  be  appUed  in  or  towards  satis£M!tiKm  of 
the  joint  debts.^ 

In  all  commissions,  too,  against  one  or  more  of  the  partners 
of  a  firm,  it  is  now  enacted,  by  the  62nd  section  of  the  new 
statute,  that  a  joint  creditor  shall  be  entitled  to  prove  hk 
debt  under  eacn  commission ;  but  for  the  purpose  only  of 
voting  in  the  choice  of  assignees,  and  of  assenting  to,  or  di»- 
sonting  from,  the  ceilificate.^  And  he  is  declared  to  be  not 
entitled  to  any  dividend  out  of  the  separate  estntej  until  all 
the  separate  creditors  shall  have  received  the  fiill  amount  of 
their  respective  debts,  unless  such  creditor  shall  be  the  peti- 
tioning creditor  in  a  commission  against  one  member  of  a 
firm  \  in  which  last  case,  indeed,  he  is  then  considered  as  a 
separate  creditor.^  This  section  only  applies  to  a  partnership 
subsisting  at  the  time  of  the  bafkkruptcy.^ 

But  a  joint  creditor  of  a  loint-stock  banking  company  may 
prove  the  amount  of  his  debt  under  a  separate  fiat  againi^t 
one  of  the  members  of  the  company,  for  the  purpose  of  voting 
in  the  choice  of  assi^ees,  £c.,  notwithstanding,  previous  to 
the  issuing  of  the  fiat,  several  of  the  members  may  have  be- 
come bankrupt,  and  have  died.^  And  a  party  is  considered  as 
a  continuing  member  of  the  company,  until  he  executes  a 

1  8th  March.  1794.  ctte;  bat  they  were  not  penaittoi 

'  And  see  ex  parte  Baudier,  I     to  vote  in  the  choice  of  i 


Atk.  98.    Ex  parte  Oldknow,  1  C.  <  Ex  parte   HaU,    9  Ves.  349. 

B.  L.  233.    Ex  parte  Cobham,  ibid.  Ex  parte  jlckennan,  14  Ves.  604. 

234.  Ex  parte  De  Tattet,  1  Rose.  10.  17 

•  The  formerpracticewas  to  allow  Ves.  247. 

the  joint  creditors,  upon  petition*  to  ^  Ex  parte  Morri$,  Mont.  218. 

prore  for  the  purpose  of  assenting  •  Ex  parte  Afanfon,  4  Dea.  191. 
to,  or  dissenting  from,  the  certifi. 
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legal  transfer  of  his  shares,  and  a  fresh  return  is  sent  into  the 
stamp  office,  noti^dng  the  change  of  ownership.  ^ 

The  enactment  of  the  62nd  section  accords  in  some  measm^ 
with  the  old  rule,  as  to  the  right  of  proof  against  the  joint 
and  separate  estates.  That  rule,  though  acted  upon  in  prin- 
ciple by  Lord  Hardwicke,  was  abandoned  on  many  occasions 
by  Lord  Thurlow,  who,  when  there  were  no  joint  effects^  per- 
mitted joint  creditors  to  prove  under  separate  commissions, 
and  to  receive  dividends  rateably  with  the  separate  creditors.* 
And  in  other  cases  (without  adverting  to  the  consideration 
whether  there  were  any  joint  eftects  or  not),  when  the  justice 
of  the  case  required  it,  he  allowed  the  same  proof,  declaring 
that  debts,  whether  sole  or  joint,  ought  to  be  paid  out  of  a 
bankrupt's  estate;  which,  in  the  case  of  a  partnership,  he 
observeMl,  was  composed  of  his  separate  estate,  and  of  his 
moiety  of  the^  joint  estate.  And  the  principle  he  acted  upon 
was  this — that  a  joint  creditor  should  not  be  deprived  by  a 
commission  of  bankruptcy  of  the  rights,  which  he  possessed 
at  law  against  the  separate  estates,  as  well  as  against  the 
joint  estate.  For,  if  a  joint  creditor  of  several  partners  had 
brought  an  action  against  all,  he  might  have  taken  out  sepa- 
rate executions  against  each ;  and,  therefore,  a  commission  of 
bankruptcy — being  an  execution  for  all  the  creditors,  and 
preventing  him  from  suinff  out  his  execution  at  law  with 
ejBfect — ought  to  be  considered  (at  least)  as  beneficial  an 
execution  for  him^  as  for  any  other  creditor  of  the  bankrupt. 
But  this  principle  was  entirely  departed  from  by  Lord  Lou^- 
borougli,  whose  decision  has  been  subsequently  followed  by 
Lord  Eldon;  and  it  is  now  a  settled  rule,  that  a  joint  creditor 
is  not  entitled  to  receive  dividends  from  a  separate  estate — H 
there  is  any  joint  fund  (however  small  in  amount)  or  any 
solvent  partner — ^until  the  separate  creditors  are  paid  20^.  in 
the  pound.^  If  the  joint  property,  however,  be  of  such  a 
nature  and  in  such  a  situation,  that  any  attempt  to  bring'  it 
within  the  reach  of  the  joint  creditors  must  be  deemed  a 
desperate,  or  (in  point  of  expense)  an  unwarrantable  attempt, 
— such  a  case,  it  has  been  admitted,  would  authorize  a 
departure  from  the  rule,  on  tlie  ground  that  there  would  then 
be  in  truth  no  joint  property.*    And  so,  where  the  only  joint 

'  Ex  parte  PrucoU,  4  Dea.  253.  '*  £x  parte  day,   6   Ves.  S13. 

'  Ex  parte  Haydon,  1  C.  B.  L.  Ex  parte  Sadler,  15  Yes.  52.    Ex 

234.  parte  TaUt,  16  Yes.  193.    Ex  parte 

^  Ex  parte  Hodgton,  2  Bro.  5.  Peake,  2  Rose,  54.    In  re  Lee,  ibid. 

Ex  parte  Page,  ibid.  1 19.    Ex  parte  note.    Ex  parte  Leaf,  1  Deac.  176, 

FlhUum,  ibid.  120.    Ex  parte  Cop-  '  Ex  parte  Peake,  2  Rose,  54» 

land,  I  C.  B.  L.  236.  per  Lord  Eldon. 
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effects  were  sach  as  were  pledged  for  more  than  their  amount; 
for  in  this  case  it  was  likewise  considered,  that  there  wereiM 
jamt  effects  under  the  administration  of  the  assignees  to 
distribute.^ 


^  Ex  parte  HUl,  2  N.  R.  191  a. 
t%e  exduftioD,  in  bonkraptcy,  of 
joint  crediton  from  a  share  of  the 
Mpaxate  property,  bears  no  analogy 
to  proceedings  at  law,  which  give  a 
Joint  creditor  the   right  to  come 
(under  an  execution)  at  once  against 
the  separate  estate  of  his  joint 
debtor,  as  well  as  against  the  joint 
estate,  until   he  has  satisfied  his 
debt.   The  propriety  of  such  exclu- 
sion, too,  seems  somewhat  difficult 
to  be  supported;  for,  as  Sir  W. 
Evans  has  justly  observed,  (Evans' 
Bankrupt  Stat.  211,]  it  should  be 
recollected  that  the  credit  obtained 
by  a  partnership  is  often  founded, 
not  so  much  upon  a  consideration 
of  the  capital,  which  may  be  sup- 
posed to  be  invested  in  the  concern, 
as  upon  the  known  personal  opu- 
lence of  the  several  individuals  who 
compose  it.    And  the  above  rule,^ 
of  not  permitting  joint  creditors  to 
prove  against  the  separate  estate,  if 
there  is  any  portion  of  joint  pro- 
perty, however  small  the  o mount,  it 
must  be  confessed,  is  often  incon- 
sistent in  its  operation,  and  produc- 
tive of  great  iiyastice  when  carried 
to  the  extent  to  which  it  sometimes 
is.    And  see  Lord  Eldon's  obser- 
vation in  ex  parte  Pinkerton,  6  Ves. 
SI  4,  note  (a.)     For  instance,  if  the 
joint  effects  amount  only  to  1/.  lU. 
6d.  (ex  parte  Peake,  2  Rose,  54,) 
the  joint  creditors  are  refused  per- 
mission   to  take  dividends  under 
any  of  the  separate  estates  before 
the  separate  creditors  are  paid  20ff. 
in  the  pound :  whilst,  if  there  should 
happen  (fortunately  for  the  joint 
creditor)   to  be  not  a  farthing  of 
joint  property,  he  is  then  permitted 
to  receive  from  every  one  of  the 
separate  estates  an  equsl  dividend 
tvith  every  separate  creditor.    Mr. 
Christian,  in   his  Treatise  on  the 
former  Bankrupt  Laws  (vol.  ii.  36), 
as  well  as  Sir  Willinm  Evans,  in  his 


Letter  to  Sir  Samuel  RomiDy,  veiy 
ably  demonstrate  the  incon^rteocy 
of  the  rule,  and  the  nbaard  conie- 
qucnces  which  follow  from  too  strict 
an  adherence  to  it.  As  suppose  a 
case,  where  there  are  five  psrtnen, 
each  having  a  separate  estste  of 
20,0001.,  and  sepanUe  dtatou  to  tlie 
same  amount,  and  the  joint  debts 
amount  to  100,000/.  —  if  tbeie 
should  be  only  10/.  worth  of  joint 
property,  this  would  be  all  tbst 
could  be  divided  among  the  joint 
creditors  until  the  separate  crcditois 
are  paid  in  fbll ;  a  joint  creditor  of 
20,000/.  would,  therefore,  not  get  a 
fiuthing  in  the  pound,  while  the 
separate  creditor  to  the  same 
amount  would  receive  the  whole  of 
his  debt  On  the  other  hand,  if 
there  should  be  no  joint  estate,  then 
each  joint  creditor  would  be  admit- 
ted to  prove  against  every  separate 
estate,  and  would  ^ccordiotEly  re- 
ceive 3s.  Ad.  in  the  pound  froos 
each  separate  estate,  amounting  to 
16,666/.  18«.  4d.  in  the  whole,— 
while  each  separate  creditor  wouU 
receive  only  3j.  4d,  in  the  pound 
from  me  caute,  atnooating  Irat  to 
3333/.  6j.  bd.  So  that  from  the 
mere  circumstance  of  there  being 
no  Joint  effectt,  the  joint  creditois 
would  get  five-sixths,  and  the  sepa- 
rate creditors  but  one^xth  of  their 
debts. 

A  more  equitable  mode  of  difitri- 
bution  is  suggested  by  Mr.  Christian 
and  Sir  William  Evans  (Evans* 
Bankrupt  Statutes,  211} ;  oarady, 
that  as  each  partner  ought  to  pay 
his  own  privste  debts,  and  his  pro- 
l)er  share  of  the  joint  debts,— and 
the  effects  he  has  to  pay  vHthal  are 
his  separate  estate,  and  his  share  of 
the  joint  estate ;— every  joint  ere* 
ditor  ought,  therefore,  to  be  altowed 
to  prove  a  just  partion  of  his  iMf 
under  each  partner's  estate,  and 
take  a  dividend  with  the  separate 
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Where  A.  and  B.  dkeolved  their  partnerHhip^  A.  retuiag 
from  the  concern,  and  B.  continuing  the  business  under, 
another  firm,  on  which  occasion  A.  assigned  his  moiety  of  the 
partnership  effects  to  B.,  who  agreed  to  indemnify  him  against 
the  partnership  debts ;  and  at  the  time  of  the  dissolution,  A. 
and  B.  owed  a  joint  debt  of  1270/.  to  C,  who  continued  to 
deal  with  B.  without  any  rest  in  the  accomit  until  B.'s  bank- 
ruptcy ;  it  was  held  that  this  sum  could  not  be  proved  under 
the  separate  fiat  against  B.,  as  there  was  no  satisfactory 
evidence  that  there  was  no  joint  estate,  nor  that  C.  had 
accepted  B.  as  his  separate  debtor.^  But  if  C.  had  accepted 
the  continuing  partner  as  his  separate  debtor,  then  he  could 
have  proved  under  the  separate  nat  against  B.^ 

Where,  under  special  circumstances,  an  order  is  obtained 
by  the  joint  creditors  to  prove  against  separate  estates — and 
they  prove  against  one  or  more  of  them  exclusively  of  the 
rest — if  any  joint  property  is  afterwards  realized,  the  estates 
so  burdenei^  oy  the  proof  are  entitled  to  be  reimbursed  out  of 
such  joint  property,  to  the  extent  of  the  proofs  made  against 
them,  before  such  joint  property  is  divisible  between  the 
separate  estates.^ 

If  there  is  a  solvent  partner^  though  there  may  be  no  joint 
property,  the  joint  creditor  is  in  this  case  not  permitted  to 
prove  under  a  separate  commission  against  the  bankrupt 
^  partner,  on  the  ground  that  this  would  materially  affect  the 

intei'ests  of  the  separate  creditors.^    For,  as  Lord  Lough- 
borough observed,  if  after  so  proving  his  debt,  a  joint  creditor 
I  was  to  receive  a' dividend  of  10^.  in  the  pound,  the  assignees 

'  of  the  bankrupt  partner  would  have  no  claim  against  the 

creditors  from  the  aggregate  of  the  convenient  at  it  may  be  in  ordinary 

I                aeparate  estate,  and  the  share  of  the  practice*  when  too  rigorous  an  ob- 

I                joint.  But  since  every  partner  must  servance  of  it  would  work  manifest 

f                not  only  pay  his  own  share,  but  is  a  absurdity  and  injustice.     And  as 

r                surety  for  the  other  partners — ac-  several  exceptions  and  departures 

eordingly,  if  there  is  a  surplus  in  from   the  above   rule  have   beoi 

any  instance  of  this  aggregate  fund,  already  admitted  to  prevail,  (only 

then,  that  the  surplus  ought  to  be  one  of  which,  it  may  be  remarked 

r                applied  to  the  benefit  of  the  joint  in  passing,  is  noticed  in  the  62nd 

I                creditors,  to  make  up  the  deficiency  section  of  the  new  act,)  a  still  fur- 

)                which  they  may  experience  by  the  ther  relaxation  of  it  on  the  principle 

dividends   of   the  other  partners,  acted  on  by  Lord  Thurlow,  might, 

V^hateter  system,  however,  of  proof  it  is  apprehended,  be  attended  with 

or  distribution  might  be  adopted,  it  considerable  advantage. 

is  submitted,  that  the  lord  chan-  ^  Ex  parte  Jppleby,  2  Dea.  462. 

cellor  possesses  an  equiuble  juris-  '  Ex  parte  Bradbury,  4  Dea.  202. 

diction  in  bankruptcy  quite  sufii'  '  Ex  parte  Willock,  2  Rose,  392. 

cient   to    enable    him    to   depart  *  Ex  parte  Kentingion,  14  Ves. 

occasionally  from  any  general  rule,  447.    Ex  parte  Kendall,  ibid.  449. 

hh2 
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edvent  one;  as  the  solvent  partner  would  in  that  case  be  en- 
titled to  set-off;  as  against  them,  the  other  moietjr  of  the 
debt;  which  he  himself  might  have  paid  to  the  creditor.  But, 
in  case  the  creditor  first  sues  the  sdvent  partner,  and  re- 
covers the  whole  debt  against  him,  the  latter  could  then  come 
in  as  a  separate  creditor  of  the  bankrupt^  to  the  amount  only 
of  a  moiety  of  the  debt— for  he  could  nave  recovered  only  a 
moiety  of  the  debt  against  his  co-partner  if  he  had  continued 
solvent ; — a  circumstance  which,  it  will  be  readily  perceiTedy 
occasions  a  great  difference  in  the  fund  divisible  amongst  tlie 
separate  creditors.*  The  above  nde,  it  has  been  decided,  is 
not  confined  to  cases  of  partners,  but  applies  to  co-contnicton 
generally.^ 

Where,  however,  the  solvent  partner  is  abroad  and  not 
likely  to  return,  and  there  is  no  joint  property — ^a  joint 
creditor,  in  such  a  case,  will  be  permittea  to  prove  under  a 
separate  commission,  fi>r the  purpose  of  receiving  dividends;' 
and  where  there  is  no  solvent  partner  at  the  time  when  the 
joint  creditor  applies  to  prove,  such  proof  will  be  also 
admitted,  notwithstanding  there  was  a  solvent  partner  at 
the  time  of  issuing  the  commission.^  And  it  is  not  a 
sufficient  reason  for  expunging  a  proof  by  a  joint  creditor 
against  the  separate  estate,  that  there  was  a  partner 
actually  solvent  at  the  time  it  was  made,  if  he  became  in- 
solvent shortly  afterwards.^  A  joint  creditor  may  also 
prove  against  the  separate  estate,  where  there  is  no  joint 
estate,  and  no  solvent  partner,  notwithstanding  the  estate  of 
a  deceased  partner  may  be  solvent.^  But  it  has  been  deter- 
mined that  the  mere  insolvency  of  the  co-partner,  or  his 
having  applied  to  take  the  benefit  of  the  insolvent  acit,^  does 
npt  entitle  the  joint  creditor  to  prove  upon  the  separate 
estate  of  the  other  partner ;  the  prmciple  being  that,  whilst 
there  is  any  other  fund,  however  small,  to  resort  to,  the  joint 
creditor  cannot  prove  a&^ainst  the  separate  estate  of^^  the 
Lankrupt  partner;  and  tnere  being  no  reason,  as  was  sug- 

'  Ex  parte  Elton,  3  Ves.  240.  dple  of  reason  or  justice."    See 

Sir  Wm.  Evans  points  out  the  in-  Evans'  Bankrupt  Statutes,  215. 

justice  of  tliis  rule,  as  it  affects  the  '  Ex  parte  PielA,  3  M.  D.  ft^).  95. 

solvent  partner.  "  The  subjecting/'  Ex  parte  Buckingkam^  I  M.  D.  ft  D. 

be  says,  "  one  partner  to  a  loss,  235,  contra, 

for  which  he  is  not  originally  liable,  '  Ex  parte  Pinkert<m,  6  Ves.  S14; 

merely  for  the  sake  of  giving  the  and  see  ex  parte  MacMl,  2  Y.  ft  B. 

creditors  of  the  other  the  distribu-  216. 

tion   of  a  greater  property   than  ^  Ex  parte /onef,  1  Mont.Dig.S38. 

actually  belongs  to  the  person,  to  'Ex  parte  Bauerman,  3  Dea.  476. 

whose  rights  they  have  succeeded,  *  Ibid, 

cannot  be  reconciled  with  any  prin-  '  Ex  parte  Morrii,  Mont.  218. 
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gested  in  this  case^  because  a  man  is  insolvent^  that  he  may 
not  still  be  able  to  pay  a  considerable  portion  of  his  debts.* 

Where  a  creditor  has  an  equitable  mortgage  on  the  estate 
of  a  bankrupt  partner  for  a  partnership  debt,  he  is  entitled  to 
an  order  for  the  sale  of  his  equitable  mortgage,  although  he 
cannot  prove  for  the  residue  of  his  debt,  for  the  purpose  of 
receiving  dividends,  if  there  is  a  solvent  partner.^ 

Where  several  firms  are  engaged  in  a  joint  adventure,  to- 
which  there  is  no  joint  property  appertaining,  the  creditorsi 
of  the  adventure  must  prove  against  the  separate  estates  of 
the  different  individuals,  and  not  against  tlie  estates  of  the 
different  firms.^  But  this  decision  has  been  since  over- 
ruled by  Lord  Eldon,  who  held  that  the  creditors  of  the 
adventure  might  prove  against  the  joint  estates  of  the  minor 
partnerships.'*^ 

Upon  tne  issuing  of  a  separate  commission  against  one 
of  several  partners, —  as  it  frequently  happens  that  the 
assignees  possess  themselves  of  the  partnership  property,  the 
lora  chancellor  will  (upon  the  petition  of  the  joint  creditors) 
after  the  choice  of  assignees,  order  distinct  accounts  to  be 
kept  of  the  joint  and  separate  estates ;  and  that  what  shall 
be  found  to  belong  to  tne  bankrupt  in  respect  of  his  share 
and  proportion  of  the  parUiership  estate^  shall  be  applied 
by  the  assignees  in  the  first  place  towards  satisfaction  of 
the  partntrmip  creditors ;  and  that  what  shall  belong  to  the 
separate  estate  of  the  bankrupt  shall  be  applied,  in  like  manner, 
in  the  first  place,  towards  satisfaction  of  the  separate  creditors,^ 

Where  partnership  property,  also,  was  supposed  to  have 
been  taken  under  tlie  separate  commission,  joint  creditors 
were  then  allowed  to  come  in;  and,  in  two  instances,  they 
were  permitted  to  vote  in  the  choice  of  assignees.^ 

A  joint  creditor  (who  is  the  petttioninn  creditor  under  a 
separate  commission)  has  the  privilege  of  election,  either  to 
make  his  proof  against  the  separate,  or  the  joint  estate,^ 
although  he  may  have,  in  addition  to  his  joint  debt,  a 
distinct  separate  debt,  sufficient  to  support  the  fiat.^ 
On  the  other  hand,  by  suing  out  a  joint  commissiofiy  he 

^  Ex  parte  Jam&n,  3  Mad.  229.  Ex  parte  Voffuel»  I  Atk.  132.  Han- 
Back,  227.  key  v.  Octrratt,  3  Bro.  457.    1  C.  B. 

3  Ex  parte  LUfyd,  3  Dea.  305.  L.  244,  247. 

'  Ex  parte  Wylie,  2  Rose,  393.  <  Ex  parte  Jones,  18  Ves.  283* 

*  Ex  parte  NoUe,  2  G.  &  J.  295.  Ex  parte  Taylor,  ibid.  284. 

«  Ex  parte  AtpinieeU,  1  C.  B.  L;  7  Zx  parte  HaU,  9  Ves.  349.    Ex 

247.    Ex  parte  Meroy,  ibid.     Rx  parte  .^cA^rman,   14  Ves.  604.    Ex 

parte  HiU,  ibid.    Ex  parte  Thomas,  parte  De  Tastei,  1  Rose,  10.  17  Vei. 

ibid.      Formeriy    the   application  247. 

must  have  been  made  by  bill,  un-  ^  Ex  parte  Burnett,  2  M.  D.  &  D. 

less  the  petition  was  consented  to.  357. 
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binds  himself  to  resort  to  the  joint  property.  But  where 
a  joint  creditor  sued  out  two  separate  commissions  against 
two  partners, — and  proved  under  one  against  the  joint  estate, 
and  received  a  dividend, — ^he  was  held  not  to  have  oondnded 
himself  to  prove  as  a  joint  creditor  against  the  other  partner; 
but  that,  on  refunding  the  dividend  with  interest,  he  might 
still  prove  as  a  separate  creditor  under  the  commission 
against  such  other  partner.^  Where,  however,  a  joint  cre- 
ditor sues  out  a  commission  against  A.,  f'as  surviving  partner 
of  B."  he  can  then  only  prove  against  the  joint  estate.* 
And  a  joint  creditor,  having  joint  property  of  two  bankmpts 
in  pledge,  and  selling  the  same  after  their  bankruptcy, 
may  nevertheless  prove  the  remainder  of  his  debt  against 
the  separate  estates  of  both  the  bankrupts,  if  there  is  no 
other  joint  property.* 

Where  a  jomt  creditor  has  a  separate  security  from  one 
of  two  partners  for  the  joint  debt,  he  may  prove  the  amount 
of  his  aebt,  without  the  sale  of  his  secunty  ;^  but  not  where 
the  subject  of  the  security  is  the  joint  property  of  the  two 
partners.^  And  in  like  manner,  where  a  separate  credit(»r 
of  one  partner  has  a  separate  security  firom  the  other  for 
his  debt,  he  may  prove  nis  whole  debt  against  the  s^Jmrate 
estate,  and  retain  his  security  t^inst  the  other  partner.* 

Where  there  are  no  separate  debts,  or  where  the  joint 
creditors  will  consent  to  pay  all  the  separate  creditors  20*. 
in  the  pound,  they  will  then  be  admitted  to  prove  their  debts 
under  a  separate  commission  for  the  purpose  of  receiving 
dividends.^  But  a  mere  offer  to  pay  the  separate  debts  win 
not  be  sufficient,  without  some  proof  before  the  court®  as  to 
their  amount. 

If  a  trustee  will  sufier  his  co-trustee  to  detain  a  sum  of 
money  belonging  to  the  trust  estate,  they  are  both  severally 
liable;  and  if  both  Yiecome  bankrupt,  the  debt  may  be  prov^ 
against  each  •  of  the  estates. 

Where  L.,  one  of  three  partners,  contracted  to  sell  to  D. 
one  hundred  shares  in  a  joint-stock  bank,  which  were  the 
property  of  the  firm,  and  agreed,  in  consideration  of  D, 
accepting  a  bill,  dra^m  by  L.  and  Co.,  for  the  amount  of  the 

*  £x  parte  Bolton,  2  Rose*  369.         ^  Ex  parte  CotmeU,  3  Dea.  201. 

1  Buck,  7.     Kx  parte  Critp,  I  Atk.  >  Ex  pwteRodgen,  1  D.&C.  38. 

134;  and  see  Heath  v.  .ffoi/.  4  Taunt.  7  Ex  parte  Chandler,  9  Ves.  35. 

326.     Young   v.  Hunter,   16  East,  Ex  parte  Hubbard,   13  Ves.  424. 

252.  Ex  parte  More  and  ex  parte  Thomas, 

-  Ex  parte  Bamed,  1  G.  &  J.  309.  cit.  ibid. 

•'•  Ex  parte  GeUer,  2  Mad.  262.  »  Ex  parte  TaUt,  16  Vea.  193. 

*  Ex  parte   Bowdm,  1  D.  &  C.  »  Kehle   v.    Thompaim,    3    Bro. 
135.  111. 
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parchafie-mcmey,  to  cause  the  ahares  to  be  duly  transferred  to 
D. ;  and  the  bill  was  negotiated  by  L.  and  Co.^  who  became 
bankrupt  before  application  could  be  made  to  the  bank  to 
transfer  the  shares  to  D.,  when  the  bank  refused  to  make  the 
transfer,  claiming  a  lien  on  the  shares  for  their  own  ad» 
vances;  it  was  held  that  D.  could  not  prove  against  the 
separate  estate  of  L.  for  money  had  and  received;  but  only 
against  the  joint  estate  of  L.  and  Co.^ 

Though  a  partner  withdraws  the  monies  of  the  partner^ 
ship  £)r  his  separate  use,  vet  if  he  openly  and  duly  enters 
the  sum  so  withdrawn  in  tne  partnership  Dooks,  this  is  not 
such  a  fraud  as  will  entitle  the  joint  creditors  to  prove 
against  his  separate  estate;  otherwise,  if  by  the  entries  of 
the  books  he  disguises  the  transaction,  or  wholly  omits  or 
conceals  it^^ 

Judgment  of  outlawry  against  two  of  three  joint  debtors 
does  not  make  the  debt  a  separate  one,  as  against  the 
third  debtor;  and  it  cannot  be  proved^  imder  his  separate 
oonunission. 


Section  V. 

Of  Proof  by  Separate  Creditors  under  a  Joint 
CommissiotL 

The  separate  creditors  under  2k  joint  commission  are  not 
permitted  to  come  in  directly  upon  the  joint  estate ;  they 
may,  however,  prove  for  the  purpose  of  assenting  to  or  dm- 
sentmg  from  the  certificate,  out  have  no  right  to  receive 
dividends  of  the  joint  proporty  until  all  the  joint  creditors 
have  receiyed  20s»  in  the  pound.  The  rights  of  the  separate 
creditors  are  (like  those  of  the  joint  creditors,  wluch  we 
have  considered  in  the  preceding  section^)  more  particularly 
defined  by  the  general  order  of  Lord  Loughborough,^  before 
refisrred  to;  by  which  it  is  directed,  that  in  a  joint  com* 
mission  i^ainst  two  or  more  bankrupts  the  commissioners 
may  admit  the  proofs  of  any  separate  debts  of  any  one  or 
more  of  such  bankrupts,  and  such  separate  creditors  shaU 
he  at  liberty  to  assent  to  or  dissent  from  the  allowance  of 
the  certificate  of  the   bankrupt,  of  whom  they  shall  be 

'  Ex  pvte  Raleigh,  3  Dea.  160.  let  in  the  separate  creditors,  upon 

-  Ex  parte  Smith,  1  G.  &  J.  74.  petition,  to  prove  their  debts  under 

'  Ex  parte  DtaUop,  Bock,  253.  the  joint  commiaaioo,  tbey  pasping 

*  8th  March,  1794.  contribution  to  the  charge  of  it. 

*  The  practice  was  formerly  to  1  C.  B.  L.  232. 
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separate  creditors.  Distinct  accounts  are  alao  ordered  to  be 
kept  of  the  separate  estates,  as  well. as  of  the  joint  estate; 
and  what  shall  be  found  to  belong  to  the  separate  estates  \& 
to  be  applied^  in  the  first  place^  towards  satis£Eu^on  of  the 
debts  of  the  respective  separate  creditors.  And  in  case  there 
shall  be  any  overplus  or  the  joint  estate,  after  all  the  joint 
creditors  shall  be  paid  and  satisfied  their  whole  demands, 
the  respective  shares  of  the  bankrupts  in  such  overplus  are 
to  be  carried  to  the  account  of  their  remective  sqiaratp 
estates,  and  be  applied  towards  satisfaction  ol  their  respective 
separate  debts.  This  arrangement  was  formerly  made  upon 
petition  in  each  particular  case ;  but  it  is  now,  in  pursuance 
of  this  order,  done  by  the  commissioners.  The  costs  of 
taking  the  accounts  are  directed  to  be  paid  out  of  die 
separate  estates,  and  to  be  settled  by  the  commissioners,  in 
case  the  parties  difier  about  them. 

Under  this  order,  where  a  firm  of  four  persons  became 
bankrupt,  three  of  whom  carried  on  a  distinct  business  under 
a  different  firm,  the  creditors  of  the  latter  firm  were  held 
entitled  to  prove  against  the  distinct  estate  of  the  three, 
without  any  special  order ;  such  a  case  being  within  the 
meaning,  though  not  the  words,  of  the  general  order.  ^ 

Where  two  partners  agreed  to  borrow  a  sum  of  money 
for  the  use  of  the  partnership,  but  one  of  them  only  gave 
a  bond  for  securing  the  payment, — ^which  was,  however, 
witnessed  by  the  other  partner — ^and  the  money  was  after- 
wards entered  in  the  cash-book  of  the  partnership, — ^Lord 
King,  upon  petition,  directed  the  obligee  in  the  bond  to  be 
admitted  a  creditor  against  the  joint  estate.^  So,  where 
a  creditor  lent  money  to  two  of  the  members  of  a  partner* 
ahip  upon  the  joint  notes  of  the  two  partners,  and  upon 
their  separate  bonds, — and  the  whole  of  the  money  was 
applied  to  the  use  of  the  partnership  (which  consisted  of 
them  and  several  others),  and  the  partners  all  agreed  to  con- 
solidate the  separate  debts,  and  to  consider  them  as  the 
debts  of  the  entire  partnership,  —  Lord  Thurlow,  upon 
petition,  permitted  the  creditor  to  prove  the  whole  amount 
against  tiie  joint  estate  of  the  partnership.'  But  where 
a  sole  trader  became  indebted  by  bond,  and  then  took  in  a 
nominal  partner,  and  some  time  afterwards  a  joint  com- 
mission was  issued, — ^the  separate  creditor  in  thiis  case  was 
not  permitted  to  prove  against  the  joint  estate.  If,  how- 
ever, any  interest  had  been  paid  upon  the  bond  by  botU 

*  Ex  parte  Worthmgtm,  8  Mad.         >  Ex  parte  Brovn,  I  Atk.  225. 
26.  s  Ex  parte  Clowtt,  2  Bro.  595. 
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partners;  they  would  then  have  been  considered  to  have 
adopted  the  debt;  and  the  partnership  would  have  been 
liable  to  \XJ  But  where  A.,  being  indebted  to  several 
persons,  entered  into  partnership  with  B.^  and  brought  his 
stock  in  trade  into  the  partnership — and  by  the  articles 
between  them  it  was  agreed  that  the  joint  trade  should  pay 
the  creditors  of  A.  named  in  a  schedule^ — Lord  Eldon  held 
that  a  separate  creditor  of  A,  (though  named  in  the  schedule) 
did  not,  in  the  absence  of  all  evidence  of  any  assent  on 
his  part  to  such  agreement,  become  a  joint  creditor  of  A. 
and  B.,  and  could  not,  therefore,  prove  against  their  jouit 
estate.2 

Where  a  creditor,  having  reason  to  suppose  that  the  goods 
which  he  had  sold  to  one  of  two  partners  were  purchased  on 
the  partnership  account,  proved  against  tlie  joint  estate, 
and  did  not  discover,  till  seven  montns  afterwards,  that  they 
were  bought  on  the  separate  account  of  one  of  the  partners; 
it  was  held  that  he  might  transfer  his  proof  from  the  joint  to 
the  separate  estate.^ 

Where  H.  deposited  with  W.  Virginia  bonds  for.60,0(X> 
dollars,  which  W.  pledged  for  his  own  debt,  and  afterwards 
took  in  C.  as  a  partner,  when  the  chief  part  of  the  bondd 
were  redeemed  by  W.  and  C,  and  were  afterwards  pledged 
by  them  for  a  partnership  debt,  and  H.  had  subsequent 
dealings  with  W.  and  C.  until  their  bankruptcy,  but  had  no 
notice  of  the  way  in  which  his  Virginia  bonds  had  been 
disposed  of;  it  was  held  that  the  subsequent  dealings  of 
H.  with  the  partnership  of  W.  and  C.  did  not  deprive  him 
of  hia  right  to  prove  the  amount  of  the  bonds  against  the 
separate  estate  ot  W.'* 

If  one  partner  (being  a  trustee)  brings  trust-money  into 
the  trade,  mthaut  tlie  humledge  of  his  co-partner,  it  cannot 
be  proved  as  a  joint  debt;  for,  though  the  partner  abuses  hiA 
trust  by  advancing  the  monev  to  the  partnership,  it  will 
not  raise  a  contract  between  the  partnership  and  the  cdtui 
que  trust!*  But  where  one  of  several  partners,  who  was 
also  one  of  several  trustees  of  certain  stock,  forged  the 
names  of  his  co-trustees  to  a  power  of  attorney  empowering 
his  C4hpartiiers  to  sell  the  stock,  which  was  accordingly  done^ 
and  the  produce  was  paid  into  the  banking-house  of  the 


*  Ex  parte  Jackton,  \  Ves.  jan.         ^    Ex    parte    Memartzhagen, 
131.  Dea.  101. 

'  Ex  parte  Wtllmm$,  1  Buck,  13«        *  Ex  parte  Ap9ey,  3  Bro.  265. 
3  Ex  parte  Vming,  \  Deac.  555. 

H  h3 
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partners, — ^though  the  other  partners  had  no  knowledge  of 
the  forgerj,  and  the  criminal  partner  was  the  chief  conductor 
of  the  concerns  of  the  partnership, — ^yet  it  was  held  that 
the  money  so  received  by  the  banking-house  constitateda 
joint  debt  due  from  them  to  the  trustees;  for  that  no 
ignorance  on  the  part  of  any  of  the  partners,  eyen  suppos- 
ing all  but  the  criminal  partner  to  have  been  ignorant  of  die 
facts  (which  could  not  Imve  been), — ^nor  any  neglect  on  the 
part  of  the  house  arising  from  a  misplaced  confidence  reoo&fA 
by  them  in  one  of  themselves,  or  otherwise,  to  whicn  the 
trustees  were  no  parties,  could  deprive  the  trustees  of  their 
right  to  the  money.*  Neither  can  money  borrowed  by  one 
partner  to  pay  for  an  estate,  but  applied  by  him  to  pay 
partnership  debts,  be  proved  by  the  lender  against  the  joint 
estate.^  But  where  one  of  two  partners  applied  trust-money 
for  the  piuT)oses  of  the  trade,  mth  the  prwity  of  the  other 
partner,  both  in  that  case  were  held  liable  to  make  good 
the  trust-money ;  and  though  they  afterwards  dissolred  their 
partnership,  and  the  paitnership  eifects  were  assisned  over 
f  o  the  first,  who  took  on  him  the  payment  of  the  debts,  this 
was  held  to  be  no  discharge  of  the  other  partner.*  So, 
where  one  of  three  partners  died  intestate,  leaving  a  widow 
and  infant  children — and  his  widow  administered,  and 
agreed  with  the  surviving  partners  that  her  late  husband's 
share  of  the  paptnership  property  should  continue  in  the 
firm  (of  which  she  constituted  one  with  them^  for  a  term  of 
years,  and  the  firm  became  bankrupt, — Lora  Eldon  held, 
that  though  the  administratrix  committed  a  breach  of  trust 
by  continuing  the  money  in  the  trade,  yet  as  the  partners 
knew  that  a  certain  proportion  of  the  propert}-  belonged  to 
the  children,  they  held  the  money  as  debtors  to  the  children, 
and  as  if  it  haa  been  placed  with  them  bv  way  of  direct 
loan;  and  that  though  the  children  might  have  proved 
against  the  separate  estate  of  their  mother  (if  it  haa  been 
for  their  benefit  to  do  so),  they  might  equally  prove  against 
the  partner,  who  had  passessed  themselves  of  the  property 
of  the  infants  under  circumstances  raising  a  clear  assumpsit.^ 
And  indeed  generally,  when  any  partner  (being  a  trustee  of 
funds)  makes  use  o?  them  for  partnership  purposes  frith 
the  knowledge  of  the  other  partners,  or  where  with  common 

'  Stwie  V.  AfariA,  6  B.  &  C.  551.  '  Smith  v.  Jammm,  5  T.  R.  601 ; 

1  Ry.  &  M.  364.   Ex  parte  BoUand,  afid  see  ante. 

Mont.  &  M.  316.    Hume  v.  Bol-  *  Ex  parte' Watson,  2  Ves.  flt  B. 

land,  Ry.  &M.  371.  4l4. 

=  Ex  parte  mieatley,  1  C.  B.  L. 
637. 
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dfligenoe  they  might  have  known  the  bctf^  the  cestui  que 
trusts  may  proTe  against  ihfi  joint  estate.^ 

Where  aoroker  insured  with  an  underwriter,  who  under^ 
wrote  separately  but  had  partners — ^and  the  broker  kept  an 
aecount  with  the  partneishipy — ^the  court  held  that  the  proof 
could  not  be  made  against  the  joint  estate  (an  insurance 
with  a  partnership  bemg  then  prohibited  by  the  6  Geo,  1, 
c.  18,^)  but  the  aebt  was  ordered  to  be  proved  agaiost  the 
sepannte  estate.'* 


Sbction  VI. 

Of  Proof  In/  Creditors  holding  JoisU  and  Several  Securities; 
and  herein  of  the  Creditors  Elbctiok  to  prove  against 
the  Joint  or  Separate  Estates. 

A  creditor,  who  has  a  joint  and  several  security,  may 
come  in  either  against  ihQ  joint y  or  the  separate,  estates; 
but  he  must  make  his  eleetiony  for  he  cannot  prove  against 
both  estates  at  the  same  time.  And  this  accords  witii  the 
well-known  rule  of  law  as  to  the  right  of  action  of  a  joint 
and  several  creditor;  viz.  where  several  obligors  are  jomtlv 
and  severally  bound,  the  obligee  must  either  sue  them  all 
jointly,  or  each  of  them  separat^y, — but  he  is  not  allowed  to  do 
both.^  If,  however,  ajoint  creditor  has  a  separate  security  from 
one  of  his  conlebtors,  he  may  prove  his  deot  against  the  joint 
estate  without  the  surrender  or  sale  of  his  security,^  and 
tfiee  versdJ  But  where  two  partners,  who  were  tenants 
in  common  of  certain  property,  mortgaged  it  for  a  joint  debt, 
this  was  held  to  operate,  not  as  a  separate  security  from  each, 
but  as  ajoint  security,  which  was  ordered  to  be  sold,  and  the 
proof  limited  to  the  diSerence.^  And  although  the  joint 
and  several  security  is  by  two  distinct  and  independent 
instruments,  the  creditor  is  not  entitled  to  double  proof 
against  the  joint  and  separate  estates.^  Where  also  the 
creditor  has  9UI  notice  that  the  bankrupt  has  a  dorfnant 
partner,  he  may  (as  we  have  before  seen)  make  lus  election 

>  Marthv. Keating,  1  Bing.N.C.  Bac.  Ab.  Obligation.   D.  4  Poph. 

198.    Stone  y.  Mar$h,  6  B.  &  C.  161.   2  Burr.  1290.   2  Vin.  Ab.  68. 

>551 ;  and  see  ante,  691.  p).  7. 

3  Ex  parte  Heaton,  Buck,  386.  *  Ex  parte  Peacock,  2  G.  &  J.  27. 

3  This  restriction  has  been  lately  Ex  parte  RoMng,  ibid, 
repealed  by  the  5  Geo.  4,  c.  114.  ^  Ex  parte    Plummer,  2  M.    D. 

■•   Ex  parte  Angerttein,   1    Dro.  &  D.  204. 
399.     Ex  parte  Ue,  ibid.  400.  «  Ex  parte  Free,  2  G.  &  J.  250. 

*  I  Saund.  153,  n.  1  Ibid.  291,  e.         »  Ex  parte  HiU,  2  Dea.  249. 
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to  come  in;  either  as  a  joint  or  separate  creditor.'  So, 
where  a  creditor  had  a  joint  bond  of  two  partners,  which 
by  mistake  was  omitted  to  be  made  joint  and  severaly  and 
there  appeared  to  have  been  a  clear  intention  of  the  parties 
that  the  liability  should  be  several,  as  well  as  join^ — the 
creditor  (under  a  joint  commission  issued  against  the  parties) 
was  permitted  to  prove  the  bond  against  me  separate  estate 
of  either  partner.^ 

Where  A.  employed  B.  and  C.  as  his  stodcbrokers,  and^ 
for  the  purpose  of  more  convenient  transfer,  allowed  certain 
stock  belonging  to  him  to  stand  in  the  name  of  B.  alone, 
who,  without  the  consent  or  knowledge  of  A.,  sold  the 
stock,  and  paid  the  produce  into  the  partnership  funds  of 
B.  and  C,  who  afterwards  became  bankrupt;  it  was  held 
that  A.  was  entitled  to  prove  either  a^inst  the  separate 
estate  of  B.,  or  against  the  joint  estate,  aslie  might  think  fit.' 
Notwithstanding  a  creditor,  having  thus  a  right  of  election, 
has  proved  a^inst  one  estate,  yet  if  the  other  estate  should 
leave  a  surplus  beyond  the  payment  of  its  own  debts,  he 
may  then  come  in  for  a  share  of  such  surplus  in  right  of 
sucn  part  of  his  debt  as  remains  unsatisfied;^  though,  nft^ 
electing  to  go  against  the  joint  estate,  he  has  no  claim  of 
preference  to  the  other  joint  creditors  upon  the  surplus  of 
the  separate  estate.^ 

But  where  B.  and  C,  being  indebted  to  A.,  ^ve  him  a 
joint  and  several  bond,  and  also  (as  part  of  the  same 
security)  a  joint  warrant  of  attorney,  upon  which  he  entered 
up  judgment;  it  was  held  that  the  bond  was  merged  in  the 
judgment,  and  that  A.  could  only  prove  against  the  joint 
estate  of  B.  and  C 

The  creditor,  before  he  elects,  is  entitled  to  a  reasonable 
time^  to  examine  into  the  accounts  of  the  two  estates.  He 
also  has,  under  particular  circumstanoes,  been  permitted 
to  prove  a^inst  both  estates,  and  defer  his  election  till 
a  dividend  is  declared  ;^  and  even  where  he  has  received  a 
dividend  upon  one  estate,  he  has  been  allowed  to  change 

^  Ex  parte  Hodffkwion,  19  Ves.  B.L.249.    ExpaiteHi^,  15  Ves.4. 

294.  £z  parte  Mamn,  1  Rose.  159. 

2  In  re  Bate,  3  Ves.  400.    In  re         »  Ex  parte  Bevan,  10  Vet.  107. 
Freeman,  ibid.  401,  note.  •  Ex  parte  Chriihf,  2  D.  at  C. 

*  Ex  parte  Turner,  Mont.  &  M.  155. 

265.  7  Ex  parte  ButHn,  1  C.  B.  L. 

*  Ex    parte    Rowlandson,   3    P.     250. 

Wms.  405,    Ex  parte  Parmenter,         >  1  C.  B.  L.  250.    Ex  parte  I/m. 

cit.   1  Atk.  99.    Ex  parte  Banks,  bands,  2  G.  &  J.  4.  Ex  parte  Kedie, 

1  Atk.  106.    Ex  parte  Band,  ibid.  2  D.  dc  C.  321. 
98.    Ex  parte  Blankenhagm,  1  C. 
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his  proofs  upon  refiiiidiii^  the  dividend  received;^  though 
if  a  dividend  has  been  made  upon  the  other  estate  against 
which  he  seeks  to  prove,  the  court  ¥rill  not  permit  that 
dividend  to  be  distoroed  b j  reason  of  such  change  of  proo£^ 
And  where  a  creditor  has  once  proved  against  one  estate, 
he  will  not  be  permitted,  without  special  grounds,  to  retire 
firom  his  proof,  and  to  prove  against  tne  other  estate.' 

But  if  the  creditor  has  done  any  act  in  the  character  in 
which  he  has  already  proved,  he  will  in  general  be  con- 
sidered to  have  made  a  conclusive  election.  As,  where  he 
had  signed'  the  certificate  as  a  joint  creditor,  he  was  holden 
not  entitled  afterwards  to  alter  his  proof;  ^  and  so,  where 
he  was  a  party  to  a  petition  in  the  character  of  a  joint  ere* 
ditor,  it  has  been  thought  that  that  was  an  objection  to  the 
transfer  of  proof.  Lord  Eldon,  however,  held,  upon  appeal, 
that  he  wa8  not  concluded  tr^  this  circumstance.^  And 
where  a  debt  was  due  to  bankers  on  the  balance  of  account, 
and  part  was  covered  by  the  joint  promissory  notes  of  the 
bankrupts,  and  the  whole  by  a  mortgage  of  some  property 
belonging  to  one  of  the  bankrupts,  with  joint  and  several 
covenants  from  each  of  them  for  payment  of  the  whole 
balance,  and  part  of  the  debt  had  oeen  proved  by  the 
bankers  against  the  joint  estate, — ^it  was  held  that  they  were 
entitled  to  prove  a  portion  of  the  residue  against  the  sepa- 
rate estate  of  one  ot  the  bankrupts.^  But  wnere  a  joint  and 
several  creditor  proved  his  debt  under  a  separate  commission 

r'nst  one  of  two  partners,  and  receivea  a  dividend,  and 
signed  his  certificate — and  af);erwards  brought  a  joint 
action  against  the  solvent  partner  and  the  bankrupt — Lord 
Eldon  held  that  the  creaitor,  having  made  his  election 
to  proceed  severally,  by  proving  the  bond  under  the  com- 
mission against  the  bankrupt,  was  not  at  Hberty  to  bring  a 
joint  action  upon  it,  but  that  he  must  proceed  a^nst  the 
solvent  partner  separately.^  Where,  however,  a  joint  cre- 
ditor had  sued  out  two  separate  commissions,  under  one 
of  which  he  proved  against  the  joint  estate,  and  received  a 
dividend/  being  ignorant  of  his  right  to  prove  against  the 

*  Ex  parte    Rowiandion,    3    P.  ^  Ex  parte  Knott,  1  Mont.  Dig. 

Wma.  409.    Ex  parte  Bond,  I  Atk.  244. 

98.    Ex  parte  Benitey,  2  Cox,  218.  'Ex  parte    Hmbands,  2  G.    & 

Ex  parte  Bolton,  2  Rose,  889.    Ex  J.  4. 

parte  Law,  3  Dea.  541.  'Ex  parte  Ladbroke,  2  G.  &  J. 

3  Ex  parte  Bidtey,  IS  Yes.  70.  81 . 

'  Ex  parte  Diaon,  2  M.  D.  &  D.  '  Bradley  v.  Millar,  1  Rose,  273. 
312. 
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^lepante  estate  of  the  other, — ha  was  held  not  to  have 
omdusiydy  elected  to  piOYe  as-a  joint  craditor;  but  that, 
upon  vefimding  the  dividend  with  intereaty  he  mi^i  prore^ 
as  a  separate  creditor.  And  a  ioint  and  aerenl  cieditQr 
by  bona,  who  [irovea  againat  the  aepante  estate  of  one 
<tf  the  obli^ptMra,  is  not  concfaided  by  taldng  aAsrwaida  as 
additional  joint  MCHrity  from  all  the  obligon,  but  is  atiD 
entitled  to  elect.^ 

Wkore  the  creditor  has  no  doetionJl  Where  three  pactnen 
were  indebted  jointiy,  and  entered  into  a  covenant,  bj  whidi 
they  promised,  on  kemandy  jointl j  and  severally  to  pay  the 
debt,  out  it  was  expressly  stipulated  ^^that  any  debt  eodst- 
iiig  previous  to  such  demand  should  remain  a  d^t  in  like 
manner  as  if  no  covenant  had  been  entered  into  for  payment 
thereof;"  and  no  demand  was  nuuie  previously  to  the  bank* 
nqitcy  of  the  partners ;  it  was  held  that  the  debt  was  only 
proveaUe  against  the  joint  estate.' 

But  whm  a  partDership  debt  is  secured  by  a  joint  and 
several  covenant  of  two  partners,  the  creditor  mny  prove 
the  amount  against  the  separate  estate  of  one  of  the  partnexs, 
without  relinquishing  his  joint  security.'^ 

There  are  some  exceptions,  however,  to  this  rule  of  election 
so  imposed  on  a  creditor  holding  a  joint  and  several  security, 
which,  indeed,  are  more  particmarly  applicable  to  the  holders 
of  bills  of  exchange,  and  will  require,  some  attention  to  be 
properly  understood. 

Pint.  Where  there  are  distinct  firmty  and  the  holder  is 
ignoranty  at  the  time  he  takes  the  bill,  that  they  are  all 
engaged  in  one  general  partnership :  in  this  case,  if  any  one 
firm  draws  upon  another — ^whether  the  aggregate  firm  upon 
the  minor  firm,  or  vice  versd — the  holder,  it  has  been  settled, 
may  prove  against  both  estates,  namely,  the  estate  of  the 
general  partnership,  (us  well  as  that  of  the  minor  firm.^ 
But  this  right  does  not  seem  to  extend  to  the  case  of  an 
individual  partner  separately  trading,  but  to  be  confined 
to  cases  where  there  is  not  only  a  plurality  of  trades,  but  a 
plurality  of  partnerslii])S ;  so  tlmt  it  is  only  where  the  double 

1  Ex  parte  BoUtm,  2  Rose,  3S9.  *  Ex  parte  Shepherd,  2  M.  D. 

Ex  parte  ^fiKinry,  Buck,  7;  and  see  &  D.  204. 

ek  parte  Dixon,  2  M.  D.  &  D.  312.  ^  £x  parte  La  Forest,  I  C.  B.  L. 

'  Ex  parte  Hay,  15  Yes.  4.  251.    Ex  parte  Bonbtmus,  ibid.   Ex 

3  Ex  parte   Fairlie,    Mont.   1 7.  parte  Benton,  ibid.  Ex  parte  Adam, 

Ex  parte  Lancaster  Canal  Company,  2  Rose,  36. 

Mont.  27. 
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seeurily  involves  a  second  joint  estate,  that  double  proof  oaa 
be  allowed.^  Therefore,  where  a  firm  abroad  drew  bills  on 
one  of  its  own  partners,  trading  on  his  own  acconnt  in 
Bnc'Iand,  payable  to  an. agent  of  the  foreign  government; 
and  the  bills  not  being  paid,  process  of  insolvency  issued 
against  the  foreign  firm,  and  a  commission  of  bankruptcy 
against  the  English  partner;  it  was  held  that  the  agent 
might  prove  under  the  commission,  but  not  to  receive  aivi«> 
d«ad,  unless  he  elected  not  to  prove  under  the  insolvency 
abroad.^  And  it  has  also  been  subsequently  decided,  that 
though  the  holder  had  notice  of  the  joint  interest  of  two 
difierent  firms  on  a  bill,  who  were  engaged  in  a  joint 
adventure,  yet  that  he  waa  entitled  to  prove  tihe  bill  against 
both  estates.^ 

Secondly.  Where  the  parties  on  the  bill  ai'e  not  distinct 
^rmsj — ^that  is  to  say,  where  no  member  of  a  partnership 
carries  on  trade  on  his  separate  account,  and  one  of  die 
partners  draws  upon  the  general  firm,  or  the  general  firm 
upon  the  individual  partner: — ^in  this  case,  if  the  holder  of 
the  bill,  at  the  time  he  took  it,  had  ^iotiee  that  the  different 
parties  on  it  were  included  in  one  general  partnership  (not* 
withstanding  he  procures  the  separate  indorsement  of  one 
of  the  partners  on  the  bill,  for  the  express  purpose  of  raising 
a  contract  for  a  double  security),  he  cannot  prove  against  both 
the  joint  and  the  separate  estates,  but  is  put  to  his  election;^ 
because,  as  Lord  Elaon  has  justly  observed,  where  the  object 
appears  to  be  to  give  the  bill  a  character  of  respectability 
by  this  distribution  of  the  names  of  a  partnership,  a  party  to 
8uch  an  arrangement  ought  not  to  avail  himself  of  it,  against 
kis  knoivledge  of  the  method  in  which  the  obligation  of  the 
firm  ought  regularly*^  to  be  created.  If  the  holder  is  in 
perfect  ignorance  of  the  identity  of  the  parties,  and  bonAJide 
conceives  them  to  be  distinct  houses  of  trade  at  the  time  he 
takes  the  biU,  then  it  would  seem  consistent  with  the  principle 
of  the  above  decisions,  that  he  should  be  allowed  to  prove 
against  both  estates.  But  in  a  late  case,  where  A.  and  B. 
were  in  partnersliip,  B.  being  a  secret  partner,  and  A.  on  the 
partnersnip  account  drew  bills  in  his  own  name  on  B., — 

'  Ex  parte  M<mU,  I  Deac.  a  C.  Wenalay,    I    Rose,  441  ;    and  see 

44.     2  Id.  419.     S.  C.  Moot.  321.  Ix)rd  Eldon's  observation,  8  Ves. 

Mont.  U  B.  28.    Quaere,  whether  346. 

there  is  any  sound  reason  for  this         *  £x  parte  Bigg,  2  Rose,  37.    Ex 

distinction.  parte  Bank  of  England^  2  Rose,  82. 

2  Ex    parte    De  Matiot,    1    M.  Ex  parte  Latr,  3  Dea.  .')41. 
SpA.  345.  *  2  Rose,  38. 

*  Ex   parte   H'alker,      Ex   parte 
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Lord  Eldon  hdd  that  the  holder  of  these  bills  (though  he 
was  ignorant  of  the  partnership)  was  not  entitled  to  prove 
them  against  the  joint  estate^  and  also  against  the  separate 
estate  of  B. ;  but  that  he  was  only  entitled  to  prove  them 
against  each  of  the  uparate  estates.*^ 

In  some  cases,  where  the  creditor  has  a  right  of  proof 
originally  against  both  estates,  he  maj  forfeit  such  rignt  by 
his  own  laelies,  or  by  his  own  deliberate  election  to  come 
only  against  one.  In  one  case  where,  after  proving  against 
the  joint  estate,  the  creditor  laid  by  for  some  time  without 
provine  against  the  separate  one,  and  acted  as  a  joint  cre- 
ditor by  joining  in  a  petition  with  other  joint  creditors,^ 
the  late  vice-chancellor  thought  that  he  was  concluded;  but 
Lord  Eldon,  upon  appeal,  neld  the  contrary.^  But  where 
A.  held  a  bill  drawn  by  C.  and  Co.  upon  B.  (who  was  a 
member  of  that  firm,  as  well  as  a  third  person  who  was  an 
in&nt) — but  A.  was  ignorant  of  these  circumstances, — and 
separate  commissions  being  taken  out  against  B.  and  C.  (the 
infancy  of  the  other  partner  excluding  a  joint  commission) 
—an  onler  was  made  under  each  commission  for  keeping 
distinct  accounts  of  the  joint  and  separate  estates,  and  A. 
proved  his  debt  against  the  joint  estate  under  each  com- 
mission, and  received  dividends  under  each; — ^it  was  held, 
that  as  A.  had  modelled  his  proof,  not  as  against  the  liability 
of  the  parties  arising  from  the  contract  of  the  bill,  but  upon 
his  right  to  include  or  exclude  the  resort  to  a  dormant 
partner,  he  had  made  a  deliberate  and  conclusive  election  to 
resort  to  the  joint  funds  alone,  and  could  not,  in  addition  to 
the  two  proofs  he  had  already  made,  prove  also  against  the 
separate  estate  of  B.^ 

Where  two  partners  dissolved  their  partnership,  one  con- 
tinuing the  business  and  covenanting  to  pay  the  joint  debts, 
—and  aftei-wards  a  joint  commission  issued  afi;ainst  them ; — 
the  joint  creditors,  w^ho  had  not  previous  to  the  bankruptcy) 
accepted  the  continuinfi"  partner  as  their  sole  debtor,  were 
held  not  to  have  an  election  to  prove  against  the  separate 
estate  of  the  continuing  partner,  but  to  have  only  a  right  to 

*  Ex  parte  Husbands,    2   G.   &  that  the  creditor  was  ignoramt  of 

J.  4.  the  general  paitneiabip. 

'  Ex  parte  Husband,  5  Mad.  421 .  >  Ex  parte  Husbands,  2  G.  &  J.  4. 
From  the  marginal  abstract  of  this  ^  Ex  parte  JJddel,  2  Rose,  34. 
case,  it  would  seem  as  if  all  that  it  For  a  very  able  and  accurate  ex- 
decided  was,  that  the  creditor  had  amioation  of  the  cases  relating  to 
simply  a  right  of  election ;  but  the  the  doctrine  of  election,  see  Mr. 
report  of  it  expressly  states,  that  Eden's  Treatise  dh  the  Baokmpt 
there  were  fwo  distinct  firms,  and  Law,  170,  etseq. 
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prove  tigainfit  the  joint  estate;  notwithstanding  what  was  the 
loint  stock  of  the  two,  under  the  circumstances  of  the  case, 
oecame  the  separate  estate  of  the  continuing  partner.' 

But  where  A.,  B.,  and  C.  dissolved  their  nartnership,  A. 
and  B.  agreeing  to  pay  all  the  partnership  debts,  and  D.,  a 
creditor  of  the  old  firm,  ignorant  of  the  terms  of  the  disso^ 
lution,  applied  for  payment,  and  drew  a  bill  on  the  three, 
which  was  accepted  by  A.  and  B.,  in  the  name  of  the  old 
firm,  without  C.'s  authority ;  it  was  held  that  D.  had  the 
option  to  treat  it  either  as  the  debt  of  the  three,  or  of  the 
two,  and  might  prove  the  amount  under  a  joint  fiat  against 

A.  and  B.^ 

Where  A.  sold  goods  to  B.,  and  other  goods  to  C,  and 

B.  and  C.  joined  in  a  note  for  the  whole,  A.  was  allowed  to 
prove  agamst  the  separate  estate  of  each,  on  giving  up  the 
joint  note.* 

And  where  a  joint-stock  banking  company  made  advances 
to  a  bankrupt's  firm,  on  the  security  of  shares  in  the  bank, 
which  stood  in  the  separate  names  of  the  two  partnens,  in 
compliance  with  the  rule  of  the  company,  that  no  shares 
should  be  held  jointly,  but  which  the  partners  agreed  should, 
nevertheless,  be  considered  partnership  property ;  it  was  held 
that  the  company  could  not  prove  the  amount  of  their  debt 
against  the  joint  estate,  without  deducting  the  value  of  the 
shares.'* 

T.  (who  was  in  partnership  with  M.  and  F.,  and  also 
carried  on  a  separate  trade,)  being  indebted  to  K.  lOOZ.  on 
his  separate  account,  sent  hun  a  bill  of  exchange  for  300/., 
that  wanted  two  months  of  becoming  due,  indorsed  by  T., 
M.,  and  F.,  (but  not  by  T.  in  his  individual  character,)  and 
requested  K.  to  give  him  credit  for  the  100/.,  and  to  send 
him  a  bill  for  the  remainder  of  the  300/., — K.  accordinglv 
gave  him  credit  for  the  100/.,  and  sent  him  a  banker^s 
check  for  200/.,  which  was  duly  ^d, — ^the  biU  for  300/. 
was  dishonoured,  and  T.,  M.,  and  F.  became  bankrupts : — 
under  these  circumstances.  Lord  Eldon  held  that  the  trans- 
action must  be  considered  as  an  exchange  of  paper,  and 
that  K.  had  no  right  of  election  in  his  proof  upon  the  bill, 
nor  any  right  to  prove  for  any  part  of  the  300/.  against  the 
separate  estate  ot  T.^ 

Where  a  joint  and  separate  creditor  sues  out  a  separate 

'  Ex  parte  Freeman,  Back,  47.  '  Ex  parte  IJddtiard,  4  D.  &  C 
Ex  parte  Pry,  1  G.  &  J.  96 ;  and  see     603. 

ex  parteJ%tf,  10  Ve».347.   Exparte        •  Ex  pane  Lobb,  C.  B.  L.  250. 
JVUiiams,  ante,  656.  ^  Ex  parte  ConneH,  3  Dea.  201. 

'  Ex  parte  Kirhy,  Buck,  511. 
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eommiflsion  against  one  partner,  and  afterwards  another 
creditor  sues  out  a  joint  commieaiony  the  first  commiaskHi 
will  not  be  superseded  in  ftyour  of  the  last,  without  eecoiiug 
all  the  rights  of  the  joint  and  several  creditor  to  prove  under 
the  joint  conunission,  and  elect  betwe^i  the  joint  and 
separate  estates;  and  he  will  be  allowed  also  to  electa  out  of 
which  estate  he  will  be  paid  the  coats  of  superseding  the 
first  commission.^ 


Sbction  VII. 

Of  Proof  between  PartnorSy  and  different  Firms  oomponng 
one  general  Partnenhip. 

Although  one  partner  may  be  a  creditor  of  another,  and 
may  (under  certam  circumstances)  enforce  his  claim  against 
him  both  at  law  and  in  equity,  notwithstanding  the  partner^ 
ship,  yet  in  bankruptcy  it  is  now  a  settled  rule  that  a  solvent 
partner  cannot  prove  under  a  commission  against  his  eo» 
partner,  so  as  to  come  in  competition  with  t£e  creditors  of 
the  partnership,^ — that  is,  thi^  he  has  no  right  to  reoeive 
any  portion  of  his  debt  until  all  the  creditors  of  the  part- 
nership are  paid  309.  in  the  pound,  as  well  as  all  interest  due 
upon  their  respective  debts  subsequent  to  the  date  of  the 
commission.'  The  above  rule  is  founded  6n  this  plain  prin- 
ciple of  reason  and  justice,  via.  that  a  partnw,  who  is  himself 
liable  to  all  the  creditors  of  the  paitnerehip,  ought  not  to 
take  any  of  die  funds,  before  all  the  creditors  (to  whom  he  is 
so  liable)  are  duly  paid.'* 

*  Ex  parte  Broum,      Ex  parte  the  separate  ertate  before  payment 

Muntm,  1  V.  &  B.  60.  1  Rose,  443.  of  the  joint  debts.  Ez  parte  Carter, 

Expaite5mt/A,  IG.ftJ.  256.  aG.&J.23S.  Ex  parte  jBIKt.  ihid. 

^  Ex  parte  BwrM,  C.  B.  L.  532.  314.  And  itseemsto  ben  qneatioii 

ExpartePorJker.ibid.  Ex  parte  PiiM,  undetermined,  whether  he  has  not 

ibid.    Ex  parte  Broome,  I  Rose,  69.  strictly  a  right  to  prove,  with  a  re> 


Ex  parte  BUis,  2  G.  ft  J.  812.  servation  of  hia  right  to 

*  Ex  parte  Reeve,  9  Vca.  588.  Ex  dividenda  untU  the  taking  of  the 
parte  RoHneon,  4  D.  &  C.  499.  Ex  partnenhip  accounts— Chough  the 
parte  May,  3  Dea.  382.  practice  of  the  commissioners  is  not 

*  Though  the  partner  cannot  to  permit  such  proof.  The  aign- 
prove  for  the  purpose  of  receiving  mentn  in  fovonr  of  the  proof  are, 
dividends,  he  is,  however,  at  liberty  l«t.  That  the  demand  of  the  partner 
to  enter  a  daim  for  the  amount  of  is  an  equitable  debt  (  Sndly.  That  it 
his  demand.  Ex  parte  Broome,  is  a  debt  within  the  52nd  sectioo  of 
1  Rose,  69.  But  this  case  has  been  the  new  act ;  and,  3rdly.  That  the 
fubaequently  overruled  by  Lord  partner  would  be  barred  by  the  cer> 
Eldon,  who  has  decided  that  a  tiiicate  of  his  co-partner.  And  see 
partner  cannot  even  cUdm  against  1  Mont.  Dig.  245. 
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Therefore^  where  two  partners  give  a  joint  promissory  note 
for  money  lent  to  the  partnership,  and  ome  becomes  bank- 
nipt,  and  the  solvent  partner  after  the  bankruptcy  is  obliged 
to  pay  the  note,  he  cannot  prove  for  a  moiety  of  the  note ; 
for  he  is  not  a  surety  for  the  bankrupt  partner,  but  the  two 
partners  we  principal  debtors  or  co-sureties.^ 

And  where  all  the  partners  become  bankrupt  the  same 
rule  is  adopted  as  to  the  proof  between  the  different  estates, 
though  it  is  in  this  case  frequently  more  difficult  of  appli- 
cation, and  does  not  seem  to  be  altogether  founded  upon 
quite  so  sound  a  principle.  It  appears,  however,  to  be 
established  by  the  modem  decisions,  that  not  only  is  the 
separate  estate  of  one  partner  prevented  from  claiming 
against  the  joint  estate  of  the  partnership  in  competition  with 
the  joint  creditors,^  but  that  the  joint  estate,  also,  is  not  per- 
mitted to  daim  against  the  separate  estate  in  competition 
with  the  separate  creditors.^ 

There  are  some  cases,  however,  which  have  been  held  not 
to  come  within  the  above  rule ;  iJiere  are  others  which  are 
exceptions  to  it  Thus,  where  A.  a^eed  that  B.  should 
Khare  A.'s  profits  of  a  concern  of  which  he  was  a  member ; 
it  was  held  that  B.  had  a  right  of  proof  against  A.'s  estate 
for  the  half  of  A.'s  profits.^  And  where  A.  being  a  donnant 
partner  with  B.,  oissolved  the  partnership,  when  B.  was 
declared  to  be  indebted  to  A.  in  a  certain  balance,  and  A. 
sued  B.  for  the  balance,  and  received  from  him  a  cognovit 
for  the  debt  and  costs ;  it  was  held  that  A.  was  entitled  to 
prove  his  debt  against  the  estate  of  B.,  although  some  of  the 
partnership  debts  were  unpaid.^  So,  where  upon  the  death 
of  one  of  tnree  partners,  his  executors  carried  on  the  business 
with  the  two  surviving  ones  for  a  twelvemonth  longer,  and 
then  dissolved  the  partnership,  upon  which  occasion  the  two 
continuing  partners  gave  tne  executors  a  bond  to  secure 
the  balance  due  to  them,  and  more  than  six  years  afterwards 
the  two  became  bankrupt ;  it  was  held  that  the  executors 


*  Ex  parte  PoHer,  4  Dea.  &  C.  ^  Ex  parte  GriU,  C.  B.  L.  534. 

774.  This  point,  however,  was  decided 

^  Lord  Hardwicke.  however,  was  differently  by  Lord  Talbot.  Ex  parte 

of  opinion,  that  if  one  of  two  bank-  Blake,  C.  B.  L.  533.    Ex  parte  BaU 

rupt  partners  had  lent  money  to  the  Jon,  ibid.  534. 

partnership,  then  that  his  separate  *  Ex  parte  Dodgrnn^  Mont.  &  M. 

creditors  had  a  right  to  a  dividend  44.V, 

upon  this,  in  common  with  the  '  Ex  parte  Grazebrook,  2  D.  &C. 

joint  creditor.    Ex  parte  Hunter,  1S6. 
I  Atk.327.  C.B.  L.  634. 
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had  a  right  to  prove  the  amount  of  the  bond  against  the 
joint  estate  of  the  two  oontinning  partners.^ 

The  only  exceptions  to  this  general  rule  seem  to  be^^r^, 
where  money  or  effects  have  oeen  fraudulently  absfraettd 
from  one  estate  and  applied  for  the  benefit  of  the  other;' 
and,  secondly  J  where  some  of  the  members  of  a  partner- 
ship form  an  entirely  distinct  firm,  carrying  on  a  aiffewit 
trade  from  that  of  the  general  partnership,  and  where  the 
articles  of  one  trade  have  been  Aimished  by  one  firm  to 
the  other.* 

And  Jiritj  where  money  or  effects  have  been  Jraudulei^bf 
abstracted  from  one  estate  to  benefit  the  other. 

This  question,  it  will  be  perceived,  involves  the  considera- 
tion of  innumerable  transactions,  each  depending  on  its  ova 
peculiar  circumstances;  and  the  question  will  alwap  be, 
whether  or  not  the  transaction  amounts  to  a  case  of  fraud. 
It  has,  however,  been  decided,  that  where  one  partner  take* 
the  property  of  the  partnership  fund,  and  applies  it  to  his 
own  use  without  the  knowledge  of  the  other  partners,  and  to 
the  prejudice  of  the  partnership  estate,  this  is  such  a  case 
of  mud  as  falls  within  the  exception  to  the  rule ;  and  that 
the  assignees,  on  behalf  of  the  joint  creditors,  may  conse- 
auently  prove  the  amount  of  the  sum  so  abstracted  s^ainst 
tne  separate  estate.'*  And  the  same,  although  the  numer 
may  be  afterwards  retained  by  such  partner  with  the  know- 
ledge of  the  others,  but  unaer  circumstances  from  which 
their  subsequent  approbation  cannot  be  inferred.^  The 
t&rmfraudy  indeed,  (as  Lord  Eldon  has  observed^)  is  used 
in  a  sense  to  distinguish  the  transaction  from  a  taking  bj 
contract  or  loan,  or  frx)m  a  taking  with  the  express  or 
implied  authority  of  the  other  partners.*  And  with  respect 
to  the  principle  of  the  above  exception,  he  upon  another 
occasion  remarks,  that  it  is  agaiast  conscience  that  the  cre- 
ditors should  resist  the  restoration  of  that  which  the  debtor 
(from  whom  ihej  seek  payment)  has  against  the  consent  of 
his  partners,  and  in  fraud  of  their  contract,^  taken  out  of  the 

>  Ex  parte  HaU,  3  Dea.  125.  Turner,  1  M.  &  A.  54.  357 ;  4  D.&: 

^  Ibid.;  and  see  ex  parte  Lodge,  C.  169;  as  to  the  right  of  proof  by 

1  Ves.  jun.  166.    ^  parte  Cm/,  the  joint  estate  far  fraudulent  ab- 

C.  B.  L.  535.  etraction. 

3  £x  parte  Smtoe,  1  G.  fc  J.  374;         «  Ex  parte  Watkms.  Moat.  &  M. 

and  see  ex  parte  WiUiamt,  3  M.  D.  57. 
&0.433.  8  2  V.&B.213. 

*  Ex  parte  Cu$t,  supra.    Ex  parte         7  £x  parte   Yonge,  3  V.  &  B. 

'^ige,  supra.    And  see  ex  parte  35. 
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joint  fund.  In  the  event,  too^  of  a  surplus  of  the  joint 
estate,  then  the  separate  creditors  of  the  partner  who  has 
been  defrauded,  will  have  a  right  to  such  surplus,  in  pre- 
..ference  to  the  separate  creditors  of  the  partner  committing 
the  fraud.  Thus,  where  it  appeared  that  a  debt  had  been 
proved  against  the  joint  estate,  in  respect  of  biUs  drawn  by 
one  partner  in  the  name  of  the  firm  for  his  own  separate 
debt,  it  was  determined,  that  his  share  of  the  surplus  of  the 
joint  estate  was  subject  to  the  lien  of  the  separate  estate  of 
the  other  partner,  in  preference  to  his  own  separate  creditors; 
and  not  only  so,  but  that  if  such  surplus  proved  insufficient 
to  satisfy  the  balance  due  from  the  one  estate  to  the  other, 
then  that  the  separate  creditors  of  such  other  partner  might 
come  in  against  the  separate  estate  of  the  partner  (so  drawmg 
the  bills)  tor  the  deficiency.^ 

The  solvency  of  either  of  the  partners,  also,  will  not 
prevent  the  exercise  of  the  same  right  of  proof,  as  the  joint 
creditors  would  have  had  if  both  had  become  bankrupts. 
Thus,  where  two  solvent  partners,  alter  the  bankruptcy  of 
their  co-partner,  were  compelled  to  discharge  a  debt  against 
the  partnership  (which  he  had  created  by  his  own  fraud), 
and  nad  also  paid  all  the  ioint  debts  of  the  partnership,  tibey 
were  permitted  to  prove  the  amount  of  this  debt  under  the 
commission  against  their  bankrupt  partner;  Lord  Eldon 
observing  that  the  solvent  partners  might  have  filed  a  bill  to 
compel  the  other  to  replace  money  so  fraudulently  obtained, 
— thsX  this  right  could  not  be  taken  from  them  by  the 
bankruptcy  of  their  co-partner,^ — and  that,  in  every  fair 
and  equitable  understanoing  of  the  re^>ective  situations  of 
parties,  the  solvent  partners  were  to  be  considered  as  the 
separate  creditors  of  tne  bankrupt  partner.  And  even  at  law 
it  has  been  held,  that  where  a  solvent  partner  had  paid 
money  to  another  before  his  bankruptcy,  for  the  specific 
purpose  of  being  paid  over  as  his  liquidated  share  of  a  debt 
to  their  ioint  creditor, — and  the  money  had  been  misapplied 
by  the  bankrupt  partner, — ^the  solvent  partner  could  prove 
the  amount  under  the  commission.^  In  iJecember,  1818,  A., 
B.,  C,  and  D.  dissolved  partnership  b^  deed,  by  which  it 
"       should  reture,  and  the 


was  agreed  that  A.  and  B.  should  reture,  and  the  business 
be  carried  on  by  C.  and  D.,  who  covenanted  to  indemnify  A. 
and  B.  against  all  outstanding  demands.  In  October,  1825, 
C.  died,  and  a  comnussion  issued  against  D.,   A.  having 

I  Ex  parte  ^Ing-.  17  Ves.  115.  ^  might  ▼.    Hunter,    1    Ewt, 

3  Sx  parte  Vomg,  2  Rose,  40.     20. 
3  V.  fc  B.  35. 
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been  obliged  to  pay  certain  partuersldp  debts  which  C.  and  D. 
had  undertaken  to  indemnify  him  against.  Held,  he  miglit 
prove  for  the  amount  so  paidy  althmigh  he  knew  the  finn  to 
naye  been  insolvent  at  the  time  of  the  dissolution  ^  in  Iftld. 
So,  where  there  happens  to  be  a  surplus  of  the  joint  estatB 
under  a  separate  eofomissiony — ^if,  upon  taking  the  partnefship 
accounts,  the  buikrupt  is  found  indebted  to  the  solvent 
partners  in  respect  of  the  transactions  of  the  paitnenhis, 
the  solvent  partners  are  also  entitled  to  such  surplus  towards 
discharging  such  debt;  and  if  it  turns  out  insumcieat,  then 
they  are  at  liberty  to  prove  against  the  separate  estate  of  the 
bankrupt  partner  for  the  difference.^ 

But,  notwithstanding  one  partner  may  abstract  the  pw(- 
nership  money  without  the  pnvity  or  subsequent  i^ipvobatun 
of  his  co-partner,  yet  if  the  latter,  by  his  own  conduct^  enables 
him  to  do  so — such  as  by  conceding  to  him  a  full  dominion 
over  the  funds,  contrary  to  the  express  provision  of  the  articie» 
of  partnership-— this  is  a  case  which  does  not  come  vrithinthe 
above  exception.  Thus,  where  the  artides  of  partuerahip 
between  two  partners  provided,  that  the  money  belongins^  to 
the  concern  should  be  lodged  in  the  hands  of  a  banker  innbar 
joint  names — ^and  one  partner  permitted  the  other  to  pay  in 
the  partnership  monies,  and  draw  them  out  from  time  to  time 
in  hu  aien  separate  name, — Lord  Eldon  held  this  to  be  such 
an  acquiescence  of  one  partner  in  what  necessarily  gwe  the 
other  the  whole  control  over  the  joint  property,  that  ne  must 
abide  by  the  consequence  of  his  own  conduct ;  and,  tlm«- 
fore,  though  the  money  might  have  been  taken  by  the  other 
partner  for  bis  own  purposes,  without  the  privity  or  auhee- 

r«t  approbation  of  his  co-partner, — ^j-et  the  &cts,  by  which 
partner  was  so  enablea  to  possess  himself  of  it,  beiiif^ 
Acts  within  the  knowledge  and  approbation  of  theoo-pertner, 
the  c&nsefttenee  of  those  mcts  must  also  be  taken  to  haye  been 
within  his  knowledge,  and  witii  his  privity  and  approbation.^ 
But  whero  one  partner  was  entrusted  an(£  empowered  by  the 
othety  pursuant  to  the  arttdes  of  partnerskipy  to  draw  bills 
and  manage  the  cash  concerns  of  the  co-partneiahip; — this 
was  held  to  Ije  not  such  an  acquiescence  in  his  dominion  over 
the  partnership  funds,  as  would  provent  the  above  right  of 

Eroof  from  attaching  against  his  estate  for  a  debt,  which  he 
ad  created  against  the  partnership,  by  pledging  the  credit 
and  u^ing  the  notes  and  name  of  the  partnership  for  his  owm 

>  Ex  parte  Cmpenier,  1  Mont.  &         ^  Ex  parte  Hanii,  1  Rowr  437. 
M.  1.  a  V.  &  B.  210;  and  we  ex  pwte 

2  Ex  parte  Terrell,  Buck,  345.  Smith,  6  Mad.  2. 
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parposesy  withcmt  the  consent  of  the  other  partners.^  The 
right  of  proof  also  in  this  case  vras  held  bj  Lord  Eldon  to  be 
sustainable  on  another  ground,  viz.,  under  the  provisions  of 
the  49  Geo.  3,  c.  121,  s.  S,  and  oonsequentlj  under  those  also 
contained  in  the  52nd  section  of  the  new  act;  for  he  ob- 
served, that  the  solvent  partners  having  paid  all  the  joint 
debts,  though  they  were  not  strictly  sureties,  were  never-, 
theless  in  the  situation  of  ^persons  liabk/'  and,  as  such, 
entitled  to  prove  against  the  bankrupt  partner.  And  this 
right  of  proof  by  a  solvent  partner,  who  has  paid  all  the  part- 
nership debts,  or  indemnined  the  bankrupts  estate  against 
them,  has  also  been  recognised  in  several  other  cases.^ 

When  joint  creditors  have,  under  an  order  on  the  ground 
of  there  being  no  joint  property,  proved  against  one  or  more 
of  the  separate  estates  exclusively  of  the  rest,  the  estate  so 
burthened  is  entitled  to  remuneration  from  the  others.'  And 
where  bankrupts  were  bound  jointly  and  severally  to  the 
Crown,  and  the  joint  estate  had  paid  beyond  its  due  propor- 
tion, contribution  was  decreed  between  the  joint  and  separate 
estates.^ 

Where  a  solvent  partner  pays  all  the  joint  debts,  and 
proves  against  the  separate  estates  of  his  bankrupt  co-part- 
ners, tor  the  respective  sums  each  is  bound  to  contribute, — ^it 
has  been  a  question  whether,  if  the  estate  of  one  of  the  bank- 
rupts is  insumdent  to  pay  20s.  in  the  pound,  the  solvent  partner 
can  come  against  the  other  bankrupt's  estate  for  his  propor- 
tion of  that  deficiency,  besides  the  original  contributory  pro- 
portion already  proved  against  his  estate.  It  has  beei\  hoMen 
oy  the  jMresent  vice-chancellor,  that  this  cannot  be  done;  but 
that  the  solvent  partner  can  only  prove  for  such  sum,  as  at 
the  time  of  the  hankruptey  each  partner  was  bound  to  pay  or 
provide— on  the  principle,  that  proof  is  equivalent  to  payment, 
without  regard  to  the  amount  of  the  dividend — ^and  also  that 
proof  cannot  thus  be  mounted  upon  proof.^  Some  doubts, 
however,  have  been  entertained  as  to  the  correctness  of  this 
decision — Lord  Eldon  observing,  with  respect  to  proof  being 
equivalent  to  payment,  that  that  position  has  been  frequently 
overruled.*  And  when  this  case  (ex  parte  Smith)  came 
before  him  on  appeal,  he  held  that  proof  is  only  payment 

*  Ex  parte  Vaung,  2  Rose,  40.  »  Ex  parte  mUock,  2  Rose,  892; 
3  v.  &  B.  35.  Ex  parte  fVyUe,  ibid.  398. 

*  Ex  parte  Ogilty,  3  V.   St  B.  *  Rogers  v.  Mackenzie^  4.   Ves. 
133.     Wooft  V.  Dodgson,  2  M.  k  S.  752. 

195.    Ex  parte  fVatson,  Buck,  449.         *  Ex  parte  Wai$M,  Bock,  449. 

Ex  parte  Taylor,  2  Rose,  175.    See     Ex  parte  Smith,  ibid.  492. 

also  9  Ves.  590.  2  V.  ft  B.  212.  «  Ex  parte  Hufil<^r,  Buck,  556. 
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when  it  produces  payment,'  and  reversed  the  order  of  the  vice- 
chancellor.  Lora  Eldon  said  that  he  took  it  to  be  dear,  that 
if  A.  have  two  partners,  and  he  pay  more  than  his  share,  and 
one  of  his  partners  is  insolvent,  that  insolvency  is  a  miwdiief 
in  which  the  other  partner  must  partake,  as  well  as  he  who 
seeks  to  prove/''  But  if  one  partner  only  indemnifies  the 
joint  estate  against  the  claims  of  the  joint  creditors,  and  does 
not  actually  yaj  the  joint  debts,  or  pay  part  in  satisfaetMm 
ijf  the  fvhole,  tms  will  not  entitle  him,  under  the  6  Greo.  4, 
c.  16,  s.  52,  to  prove  against  his  co-partner.^  And  Mr.  Eden 
appears  to  think  that  the  equitable  principle  applicable  to 
cases  of  principal  and  surety  was  not  sufficiently  attended  to 
in  the  aoove  decision.^  But  it  must  be  remembered,  that 
though  the  solvent  partner  is  in  the  nature  of  a  surety  to 
thira  persons  for  his  co-partners,  yet  his  co-pertneca  are  not 
respectively  bound  for  each  other  as  sureties  to  Atm^— except, 
indeed,  for  so  much  only  as  each  may  be  bound  to  contribute, 
in  proportion  to  his  own  sJiare  in  the  partnership,  for  any  loas 
occasioned  to  the  general  concern  by  the  de&ult  of  another. 
With  this  exception,  each  partner  is  only  liable  to  the  otheis 
for  his  own  acts  and  defaults,  and  not  for  the  acts  and  deianlts 
of  any  one  of  his  co-partners.  Accordingly,  when  there  are 
more  than  two  partners,  if  one  proves  entirely  insolvent,  his 
share  of  the  debts  must  be  paid  by  the  other  partners,  eadi 
bearing  hb  due  proportion  of  the  loss  occasioned  by  the  in- 
solvency of  their  co-partner.  Thus,  if  A.,  B.,  and  C.  are 
partners,  and  there  is  a  defidency  of  30,0002.,  and  C.  be 
wholly  insolvent,  if  A.  pay  the  whole  of  such  deficiency,  he  is 
entitled  to  prove  6000/.  against  B.,  B.  haviog  the  benefit  of 
proof  of  5000/.  against  C.^  On  the  other  hand,  if  two  of  three 
partners  become  oankrupt,  and  one  of  the  estates  of  the  bank- 
rupt partners  pays  but  a  small  dividend  on  the  amount  of  his 
contributory  snare  due  to  the  solvent  partner,  the  latter  ought 
not  to  prove  for  the  whole  of  the  deficiency  against  the  estate 
of  the  other  bankrupt  partner,  but  only  tor  so  much  as  that 
other  bankrupt  partner  would  have  to  contribute  towards 
making  good  such  deficiency,  if  he  had  continued  solvent ; 
otherwise,  indeed,  the  estate  of  the  bankrupt  partner  would 
be  charged  with  a  most  unreasonable  burthen  tor  the  indem- 
nity of  the  solvent  partner.^ 

^  Ex  parte  Moore,  2  G.  tt  J.  166.  by  the  counsel  for  the  petition  in 

>  Ibid.,  173.  ex  parte  WaiMtn  (supra),  viz.,  "that 

3  Ibid.,  2  G.  &  J.  166.  if  one  partner  pay  more  than  his 

^  Edeo'aB.L.  16S.  share  of  the  partnership  debts,  he 

^  Per  Lord  Eldon,  2  G.  &  J.  178.  may  recover  the  amount  ao  paid» 

'  The  proposition  contended  for  against  an^  one  of  the  other  mem- 


Sect.  7.]  Cf  Partners.  721 

Seeandhf.  Where  some  one  or  more  of  the  members  of  a 
partnership  form  an  entirely  distinct  firm,  carrying"  on  a  dif- 
ferent trade  from  that  of  the  general  partnership,  and  where 
the  articles  of  one  trade  have  been  furnished  by  one  firm  to 
the  other.^ 

In  this  case  there  are  several  points  of  distinction^  which  it 
will  be  of  importance  to  attend  to.  In  the  first  place,  the 
trades  must  be  wholly  distinct  and  different  from  each  other j 
and  not  merely  branches  of  the  joint  concern;  for,  if  there 
be  in  reality  cnly  one  partnership,  arranging  different  con- 
cerns belonging  to  them  all  in  different  ways  for  the  benefit 
of  die  whole  joint  concern,  there  cannot  in  this  case  be  proof 
by  port  against  the  other  part.  Thus,  where  three  partners 
carried  on  the  business  of  cotton  manufacturers  in  Lanca- 
shire, and  two  of  them  bad  a  branch  establishment  in  London, 
—-it  was  held  that  there  could  not  be  proof  by  the  estate  of 
the  three  against  that  of  the  two.  But  if  the  trade?  had  been 
perfectly  distinety  such  as  those  of  cotton  manvfacturers  and 
vrommongerSy  then  the  three  might  haVe  been  creditors  upon 
the  separate  concern  of  the  two,^  So,  where  A.  and  Bi  were 
partners  as  insurance  brokers,  and  A.  carried  on  a  separate 
trade  as  an  oilman,  in  the  progress  of  which  he  became 
indebted  to  the  firm, — ^the  assignees  of  the  joint  estate  were 
admitted  as  creditore  upon  the  separate  estate.* 

So,  where  a  firm  abroad  drew  bills  on  one  of  its  own 
partners,  trading  on  his  own  account  in  England,  payable  to 
an  agent  of  the  foreign  firm,  and  process  of  msolyency  issued 
against  the  foreign-  firm,  and  a  fiat  against  the  !&nglish 
partner;  it  was  held  that  the  agent  might  prove  under  th^ 

bars  of  the  firm/*   is.    certain)j»  from  one  of  his  co-partners  the 

quite  anteosble.  As,  snppoae  three  whole  of  the  loss  occssioned  bj  the 

putners  interested  in  equal  shares,  de&ult  of  the  other,  without  having 

two   of  whom   hccome   bankrupt,  contributed  one  farthing  himself;  a 

and  the  solvent  partner  pays  the  consequence  so  manifestly  absurd, 

wlioie€>f  the  joint  debts,  amounting  as  induces  one  to  suppose  there 

to  15O0I.    He  oomes  for  oontrijbu-  most  be  some  inaccuracy  in  the 

tion    against   both   the  bankrupt  report  of  the  atigument  in  the  case 

partners,   and  proves   against  tiie  above  referred  to. 

estate  of  each  a  debt  of  500/.    One  ^  Ex  parte  Cook,  Mont.  228. 

of  the  bankrupts  pays  only  a  divi-  '  In  re  Skakeshafl,  C.  B.  L.  538. 

dend   of  If.  in  the  pound,  upon  Ex  parte  Hargreavet,  1  Cox,  440. 

which  the  solvent  partner  applies  Per  Lord  £hk>n,  11  Yes.  414.    Ex 

to  prove  the  deficiency,  viz.  475/.,  parte  Ring,  C.  B.  L.  538.  £x  parte 

against  the  estate  of  the  other  bank-  Freeman,  ibid.  Ex  parte  Johns,  ibid. 

rapt   partner.     If  he  is  permitted  Ex  parte  Heskam,!  Rose,  146.    Ex 

to  do  so,  and  that  bankrupt  partner  parte  CMtell,  2  6.  &.  J.  IM. 

pays  20«.  in  tM  pound,  the  solvent  '  Ex  parte  St.  Barbe,   11  Yes. 

partner  will  by  that  means  receive  413. 
vol..  I.                                          II 
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£at^  but  80  as  not  to  receive  dividends,  unless  he  elected  not 
to  prove  under  the  ii^solvency  abroad.' 

Where  the  bankrupt  was  one  of  the  proprietors  of  a  joint- 
^tock  banking  company,  and  had  failed  to  pay  the  amount  of 
a  further  calf  upon  his  shares,  it  was  held  that  the  company 
had  no  right  of  proof  for  the  amount  of  such  call,  before  an 
account  was  taken  of  the  debts  and  credits  of  the  -paatassh 
ship.2 

In  the  next  place,  though  a  joint  trade  may  prove  against 
a  separate  trade,  yet  it  has  been  held  that  one  of  tiro  partnerty 
though  carryinc;  on  a  separate  trade,  and  furnishing  goods  as 
a  separate  trader  to  the  partnership,  cannot  prove  under  a 
commission  against  his  co-partner ;  that  is,  not  before  all  the 
joint  creditors  are  paid  the  whole  of  the  principal  and  intscst 
on  their  respective  debts.  For  in  none  of  the  cases  (as  Lord 
Eldon  has  observed)  in  which  the  partner,  constitoting  a 
distinct  house,  has  ever  been  admitted  to  prove,  has  the 
estate  (against  which  he  has  been  so  admitted)  been  liaUe 
with  that  distinct  house  for  joint  debts; — ^the  principle  b^i^, 
that  a  solvent  partner  shall  not  be  admitted  to  prove  in  com- 
petition with  creditors  who  have  a  demand  against  himaeUl' 

Lastly.  The  consideration  for  the  debt  must  be  for  goods 
sold,  that  is,  for  articles  of  one  trade  furnished  to  the  other 
trade,  and  not  for  money  advanced  by  one  of  the  firms  to  the 
other.  Therefore,  where  the  debt  accrued  firom  the  aggregate 
firm  to  the  separate  trade,  in  respect  of  monies  provided  for 
the  aggregate  firm,  on  the  credit  of  the  indorsement  of  die 
separate  firm, — Lord  Eldon  held,  that  in  this  case  no  proof 
could  be  made  by  the  separate  firm  against  the  i^gregate 
one,^  as  this  could  not  be  considered  a  transaction  oetween 
trade  and  trade.  But  in  a  subsequent  case,  where  the  question 
was,  whether  an  aggregate  firm  of  five  partners,  carryiitt;'  on 
the  business  of  bankers,  could  prove  against  the  estate  of  the 
minor  firm  of  four,  (who  were  engaged  in  the  same,  but  a 
distinct  trade,  at  a  dinerent  place,)  the  amount  of  the  balance 
arising  out  of  dealings  between  the  two  firms  in  respect  of 
their  hanking  transactions.  Sir  John  Leach  held  that  audi 
proof  could  be  made,  within  the  principle  of  £z  parte  SiOitoe, 
as  the  dealing  of  the  one  firm  with  the  other  was  in  the  way 
of  their  respective  trades.^  But  where  two  of  three  partners, 
who  were  iron-masters,  carried  on  a  distinct  trade  as  bankers, 
but  were  not  the  ordinary  bankers  of  the  aggregate  firm,  made 

1  ExputeMattos,  1M.&A.S45.         ^  ^  ptate  SilUtoe,  1  G.&J.374. 

3  Ex  parte  Snape,  4  Dea.  164.  Ex  parte  Cook,  Moat.  228. 

3  Ex  parte  Adams,  1  Rose,  305.  «  Ex  parte  CasteU,  2  O.  ft  J.  124. 
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advances  to  the  aggregate  finn  at  different  periods  for  the 
purpose  of  relieving  it^  when  it  was  in  a  state  of  difficulty 
ana  pressure^  and  under  such  circumstances  as  to  lead  to  the 
inference  that  the  advances  would  not  have  heen  made,  had 
not  the  bankers  been  partners  in  the  iron  business ;  it  was 
held  that  these  advances  could  not  be  considered  as  dealings 
between  trade  and  trade,  and  consequently  that  the  firm  of 
the  two  could  not  prove  against  the  firm  of  the  three.^ 

Where  there  were  three  firms  commencing  at  different 
periods, — ^upon  the  bankruptcy  of  the  firm  in  which  they 
were  all  engaged,  distinct  accounts  were  ordered  to  be  kept 
of  the  different  partnerships,  as  well  as  of  the  respective 
separate  estates  o{  each  individual  bankrupt.^  But  where 
there  have  been  various  partnerships,  and  a  joint  commission 
is  taken  out  against.one  firm,  in  which  some  of  the  parties 
were  not  engaged,  there  can  only  be  the  common  order  for 
keeping  distinct  accounts.of  the  joint  and  separate  estates.^ 

And  where  B.  was  a  partner  with  A.,  as  nail-manuftc* 
turers,  and  with  C,  as  grocers,  and  the  firm  of  B.  and  C. 
advanced  monies  to  the  firm  of  B.  and  A.,  it  was  held  that, 
as  B.  and  C.  were  not  liable  for  the  debts  of  B.  and  A.^ 
B.  and  C.  could  prove  imder  a  fiat  issued  against  B.  and  A.'^ 

»ExparteWil/uiiiw,3M.  D.  aD.  •  Ex  parte  Par*«-,  1  C.  B.  L.  249; 
431.  *  Ex  parte  Thompson^  3  D.  &  C. 

^  Ez  parte  Marlin,  2  Bro.  15.  612. 
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CHAPTER  XVI. 

OF  RBLATION  TO  THB  ACT  OF  BAKKBUPTCT. 

Sect.  1.  As  to  PajfmmU  made  byartoths  Bankrupt 

2.  As  to  Purekasers. 

3.  As  to  other   Dispositions  of  the    Bankrvfh 

Property, 

i.  Asto  Executions  and  Attaekmewts. 
6.  As  to  Notice  of  an  Act  of  Bankruptcy, 


Section  L 
As  to  Payments  made  byortotJie  Bankrupt. 

The  nlterations  made  by  the  statutes  6  Geo.  4,  c.  16|  and 
S  &  S  Vict.  cc.  11  and  29,  in  the  law  of  relation  to  the  act 
of  bankraptcy,  by  which  all  dispositions  subsequently  made 
of  the  bankrupt's  property  were  (under  the  13  Kliz.  c.  7,) 
Ikvoided  and  overreached,  have  now  rendered  much  of  th<^ 
doctrine  which  formerly  appertained  to  t^  division  of  the 
bankrupt  law,  unimportant  for  consideration.  It  may  suffice 
to  observe,  that  after  the  hardship  of  the  earliest  of  the  above 
enactments  had  been  relaxed  by  many  subsequent  statutes,^ 
it  was  still  sufficiently  oppressive  to  be  designated  by  judges^ 
from  the  bench  ^  as  an  odious  law  ; — and  it  was  also  one  which 
thej^  always  refused  to  let  a  party  take  advantage  of  tqfon 
motion.  The  new  statutes  will  be  found  to  have  relaxed  the 
law  of  relation  still  further;  and  whether  such  relaxation 
has  gone  far  enough  remains  to  be  considered,  and  will  depend 
upon  what  construction  courts  of  justice  will  give  to  their  enact- 
ments. These  it  may  be  convenient  to  discuss  in  the  order 
above  mentioned;  and,  instead  of  enumerating  in  the  gross 
the  various  alterations  in  this  bituach  of  the  law,  it  wul  be 
better,  perhaps,  to  point  them  out  singly  to  the  reader,  as  they 
occur  in  the  progress  of  the  inquiry, — by  which  means  it 
will  be  more  cleany  perceived  in  what  respects  the  new  law 
differs  from  the  old. 

By  6   Geo.  4,  c.   16,  s.  82,  all   payments  really   and 

1  1  Jac.  1,  c.  15, s.  14;  19  Geo.2,  >  Clarke  ▼.  RyaU,  I  BI.  642 ;  asd 
c.  32,  8.  1.  see  4  Taunt.  )98.   Per  Mansfidd, 

C.J. 


Sect.  1.]   Of  Relation  to  the  Act  of  Bankruptcy.  726 

honA  fii$  made  hy  the  banknipt,  or  any  person  on  his  behalf^ 
before  the  date  and  issuing  of  the  commission,  to  any  creditor 
(such  payment  not  being  a  fraudulent  preference  of  such 
creditor),  are  declared  to  be  valid,  notwithstanding  any  prior 
act  of  bankruptcy — as  well  as  all  payments  in  like  manner 
made  to  the  bankrupt ;  and  such  creditor  will  not  be  liable 
to  refund  the  same  to  the  assignees,  provided  the  pei'son  so 
dealing  with  the  bankrupt  had  not  ^t  the  time  ot  the  pay- 
ment by  or  to  the  bankrujjt)  notice  of  any  act  of  bankruptcy 
by  such  bankrupt  committed.^  This  section,  it  has  been 
decided,  operates  retrospectively.^  And  the  protection  has 
been  extended  by  the  act  2  &  3  Vict.  c.  29.  s.  1,  to  all  con- 
tracts, dealings,  and  transactions  by  and  witn  any  bankrupt 
really  and  honA  Jide  made  and  entered  into  before  the  date 
and  issuing  of  the  fiat,  against  him.  It  has  been  said,  how- 
ever, that  this  statute  does  not  comprehend  a  mere  payment 
by  a  bankrupt  to  a  creditor  after  an  act  of  bankruptcy,  but 
that  such  payment  is  still  governed  by  6  Geo.  4,  c.  16,  s.  82.^ 

Tliis  relation  to  the  act  of  bankruptcy  cannot,  of  course, 
be  carried  further  back  than  the  accruing  of  the  petitioning 
creditor's  debt ;  for  the  assignees  could  not  avail  themselves, 
of  any  act  of  bankruptcy  beyond  that  time,  without  destroying 
their  title  as  assignees/ 

And  although  the  6  Geo.  4,  c.  16,  s.  19,  prevents  a  prior 
act  of  bankruptcy  from  vitiating  the  commission,  yet  this 
does  not  give  the  assignees  any  additional  rights  under  it, 
flo  as  to  invalidate  a  transaction,  bond  Jide  in  other  respects, 
by  mere  relation  to  the  act  of  bankruptcy.^ 

The  payment  by  the  bankrupt  to  a  creditor  is  not  confined 
now  to  a  payment  "  in  respect  of  goods  sold,  or  of  a  biU  of 
exehangey  in  the  usual  and  ordinary  course  of  trade,''  (as  was 
formerly  held  under  the  19  Geo.  2,  c.  82,)  in  order  to  be 
protected  ;• — for  those  words  (which  were  inserted  in  that  act) 
are  purposely  omitted  in  the  above  section,  which  extends  to 
all  oond  Jide  payments  whatever.  It  must  still,  however,  be 
strictly  a  bond  Jide  payment;  and  therefore  a  payment  in 
any  mercantile  aealings,  which  is  not  in  the  ordinary  course 
of  trade,  would  not  even  now  be  considered  a  payment  oonAJide 

1  And  see  Shaw  v.  Bailey,  4  B.  ^  Bradiey  ▼.  Clark,  5  T.  R.  197. 

&  Ad.  801.  Vernon  v.  HaU,  2  T.  R.  G48.     Pin- 

'  Tenringtim'f.Hargreavet,5Bin%.  kerton  v.  ManhaU,  2  H.  B.  334. 

489.  HaruDood  v.  Uauu,  11  £ait,  127. 

<  TVf^iKrfMr  V.  Vanderpkmk,  10  Bayly  ▼.  SchoJMd,  2  M.  &  8.  338. 

M.  &  W.  18D ;  and  see  post,  735.  Ex  parte    CmgaiUm,  3    Bro.  47. 

^  Ex  parte  Bifkett,  2  Row,  71.  TVunpftn  v.  Diggim,  2  Camp.  312. 

Ex  parte  Bovmm,  2  M.  ft  S.  47d.  Bhgg  y.  PhiUipt,  ibid.  129. 

»  IVard  V.  Clarke,  t  Mood,  ft  M. 
497s 


726  Of  Selation  to  the  [Chap.  16, 

— such,  for  iHstauce,  as  a  payment  made  for  goods  btfare  they 
are  delivered  ^ — or,  perhaps,  a  parent  by  weekly  instahnents 
for  goods  previously  sold  and  dehvered  to  the  bankrupt^ 

But  a  payment,  made  on  the  yerge  of  bankruptcy,  to  a 
creditor,  who  is  aware  of  the  insolvency,  is  valid  under  the 
C  Geo.  4,  c.  16,  s.  81,  it  no  commission  issue   till  more 

'  than  two  months  after  the  payment ;  for  the  doctrine  of 
fratMulent  preference  in  payments  only  applies  now  to  eases 
within  two  months  of  the  commission.^  W lienever  a  payment 
is  made  after  an  act  of  bankruptcy,  the  burthen  of  showing 
that  it  is  a  bandjlde  payment  is  cast  upon  the  receiver.^ 

The  payment,  also,  which  is  contemplated  by  the  act,  must 
be  a  payment  by  the  bankrupt  himself^  or  his  authorized 
agent,  l^herefore,  a  payment  madeby  a  ^Atri2p^«m  wilhoat 
the  knowledge  of  the  l)ankrupt-'Or  a  payment  extorted  by 
compulsion  of  legal  process  (by  foreign  attachnaent,  for 
example,  even  after  judgment,)  from  a  third  person^  who 
happened  to  have  effects  of  the  bankrupt  in  his  hands  at  the 
time— cannot  be  said  to  be  a  payment  Jy  the  bankrupt y  or  by  a 
person  on  his  behalf,  when  the  bankrupt  was  not  even  conscious 
that  his  property  was  in  the  hands  of  such  third  person.^ 

So,  a  payment  by  a  partner  who  has  committed  an  act  of 
bankruptcy  of  a  partnership  debt,  to  a  creditor  who  has 
notice  of  the  bankruptcy,  is  not  protected  by  the  82nd  section; 
for  the  agency  of  the  partner  over  the  joint  property  was 
destroyed  by  his  bankruptcy.* 

The  indorsement  and  aelivery  of  bills  of  exchange  by  the 
bankrupt  to  a  creditor  afber  a  secret  act olbankruptcy,  where 
the  creditor  received  the  money  due  on  the  bills  before  the 
commission  issued,  was  held  by  Lord  Hardwicke  to  be  a  good 
payment  within  the  statutes  of  1  Jac.  1,  c.  15,  and  19  Geo.  2, 
c.  32, — on  the  ground,  that  there  was  no  difference  between 
an  actual  payment  of  money  in  satisfaction  of  a  debt,  and 
indorsing  bills  of  exchange  (provided  the  money  was  received 
on  them  before  the  commission  issued) — sucn  indorsement 
being  only  a  medium  of  payment^  So,  the  acceptance  of  a 
bill  (which  is  afterwards  duly  paid)  is  equivalent  to  a  payment 
of  the  debt  in  money  at  the  time^  of  the  acceptance.  And 
the^ving  goods  in  exchange  ibr  other  goods  was  also  held 

•by  Lord  Kenyan  to  be  good^  as  a  payment. 

1  Fte  Bayley«  J.,  3  B.  flt  C.  416.  *  HovU  v.  Bnwnmg,  7  East.  154. 

3  Bo/fony./ager,lRy.atM.265.  "  Craven  v.  Bdmmdmn^  6  Bio^. 

'  Twker  V.  Barrwf,  I  M.  &  M.  734. 

.137,    3  Car.  &  P.  86.     7  B.  &  C.  7  Hawkint  ▼.  PenfM,  2  Ves.  550. 

623.    See    Twrquand   v.    Fonder-  "  Per  Abbott,  C.  J.  Smcer^  t. 

pUmk,  io  M.  &  W.  180.  Brooks,  4  B.  &  A.  525. 

*  Bae;naUr.Jfuirews,7  Bing.223.  •  mikins  v.  Ceue^,  7  T.  R.  713, 
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But  where,  after  a  secret  act  of  bankruptcy  by  P.,  the 
defendant  accepted  a  bill  of  exchange  for  him  for  98/.,  at 
three  months,  which  P.  paid  away  to  a  creditor  standing  by ; 
and  at  a  subsequent  period  in  the  course  of  the  same  day,  P. 
aereed  to  sell  the  defendant  four  horses,  as  a  security  for  70/. 
ol  the  98/.,  and  the  horses  were  subsequently  delivered  to 
the  defendant,  who  paid  the  98/.  bill  when  it  became  due ; 
it  was  held  that  the  transaction  was  not  protected  by-  the 
82nd  section  of  the  new  act,  for  it  amounted  to  nothing 
more  than  a  sale  of  the  horses  with  an  agreement  to  set  on' 
the  price  against  a  by-gone  debt,  which  set-off  is  agreed 
upon  after  a  secret  act  of  bankruptcy;  and  it  would  be 
dangerous  to  extend  the  doctrine  of  set-off,  so  as  to  give 
effect  to  a  transaption  of  this  nature.^ 

So  the  delivery  of  goods  by  the  bankrupt,  upon  a  threat 
of  arrest,  was  held  not  to  be  a  payment  within  the  82nd 
section.^ 

The  hankers  of  a  bankrupt  are  in  the  same  situation  in 
r^ard  to  him,  as  other  persons  are  in  this  respect ;  and  if 
they  receive  money  from  nim  after  notice  of  an  act  of  bank- 
ruptcy, they  are  bound  to  retain  it  for  the  use  of  the  as- 
signees. And  payments,  therefore,  made  by  them  upon 
account  of  drafts  drawn  by  the  bankrupt,  after  they  have 
had  notice  of  an  act  of  bankruptcy — or  any  payments  of 
money  over  to  the  bankrupt  himself— will  not  be  protected; 
neither  can  they  set  off  any  payment  so  made,  or  be 
allowed  to  come  in  as  creditors  in  respect  of  it  under  the 


commission, 


s 


Where  a  bankrupt  shortly  before  his  bankruptcy  drew  a 
bill  which  he  procured  to  be  discounted,  and  then  gave  his 
creditor  an  oraer  to  receive  the  amount,  directing  the  person 
who  discounted  the  bill  to  transmit  it  to  the  creditor — ^and 
whilst  the  money  was  in  the  hands  of  the  carrier,  committed 
an  act  of  bankruptcy; — it  was  held  that  the  creditor  (to 
whose  hands  the  money  did  not  come  until  after  the  act  of 
bankruptcy)  was  liable  to  refund  it  to  the  assignees;  for, 
whilst  the  money  remained  in  the  hands  of  the  carrier,  the 
property  in  it  remained  unaltered,^  notwithstanding  the  order 
to  receive  it  was  given  to  the  creditor  before  the  bankruptcy. 
And  though  this  point  would  be  ruled  differently  now,  with 
respect  to  the  relation  to  the  act  of  bankruptctf, — yet  the 
principle  of  the  decision  would  apply  to  a  case,  where  a 

>  Carter  y,  Breton,  6  Bing.  617.      3Bro.313.  Hammersleyr.  Purling, 

>  SmUh  V.  Moon,  1  Mood.  &  M.     3  Ves.  757. 

458.  And  %ee  Bradbury  Y.AnderUm,         *  Hervey  ▼.   Liddiard,    1    Stir. 
I  Cr.  M.  &  R.  486.  5  Tyrr.  152.  123. 

3  Vernon  v.  Hankey,  2  T.  R.  113. 
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creditor  receives  money  under  similar  circomstanoes  tij^ier  the 
issuing  of'  the  commission.  And  yet  in  another  case,  where  a 
trader  gave  an  authority  to  a  broker  to  receive  rents  from 
his  tenants^  and  upon  a  creditor  applying  for  payment  of 
his  debt,  the  trader  directed  tlie  broker  to  pay  the  creditor 
out  of  the  rents ;  and  the  broker  not  having  received  die 
rents^  promised  to  pay  the  debt  as  soon  as  he  received  the 
amount  from  the  tenants,  and  qfUt'  the  issuing  of  a  commU- 
sion  against  the  trader,  the  broker  paid  the  money  to  the 
creditor;  it  was  held  that  the  assignees  could  not  recover  the 
amount  fix)m  the  broker.^  So,  where  a  trader  gave  to  a 
creditor  an  order  on  the  executor  of  her  debtor  to  pay  the 
debt  to  the  creditor,  and  the  executor  having  received  the 
order,  retained  it  until  the  assignees  of  the  testator  should 
enable  him  to  pay  simple  contract  debts,  and  the  trader  be- 
came bankrupt  before  payment,  the  creditor  was  declared 
entitled  to  receive  the  amount  of  the  order  from  the  executor, 
notwithstanding  a  subsequent  arrest  of  the  trader.^ 

A  payment  of  a  debt  by  the  bankrupt  upon  being  arrested,' 
or  threatened  ^ith  an  immediate  arrest,^  is  a  bond  fide  pay- 
ment  within  the  statute,  notwithstanding  a  secret  act  of 
bmkniptcy.  And  where  a  prisoner  obtained  a  day-rule  to 
receive  frt)m  an  insurance  omoe  the  amount  of  a  loss  by  fire, 
and  a  creditor,  knowing  the  day  when  the  money  was*^to  be 
paid,  pressed  for,  and  obtained  payment  of  his  debt  on  the 
same  day,  and  there  was  not  any  fraud,  the  payment  was 
held  to  be  protected  by  the  82nd  section  of  the  6  Geo.  4, 
c,  IG.*  But  where  a  trader,  upon  being  arrested  and  after- 
wards charged  at  the  suit  of  several  persons,  sent  for  all  the 
creditors  at  whose  suits  he  was  detained  except  one — ^and 
paid  those  creditors  alone  the  frdl  amount  of  their  debts — 
such  payments  were  not  considered  to  be  hon&  fide^  And 
where  a  trader  was  arrested  upon  a  ea,  sa.  after  he  had  com- 
mitted an  act  of  bankruptcy — and  thereupon  placed  goods  in 
the  hands  of  the  sherifi  s  officer  to  raise  money  upon  them, 
who  accordingly  pledged  them,  and  five  weeKs  afterwBrds 
paid  over  the  amount  to  the  party  at  whose  suit  the  bank- 
rupt had  been  arrested ; — this  transaction  was  considered 
also  to  be  not  a  bond  fide  payment.^  But  where  a  party 
advanced  money  to  a  bankrupt  during  his  imprisonment,  for 
the  express  purpose  of  enablmg  him  to  settle  with  his  cie- 

*  fi«4faniv.Pa'Jkifu,3C.&P.90.         *  C/kitf^i/i  v.   Onam^    5  BiBg* 
3  Ex  p«rte  SmiiK  3  Swtnst.  392.      17S. 

3  Cox  V.  Morgan,  2  B.  &  P.  398.  '  Souihe^  v.  Builer,  3  B.  &  P. 

Holmes  v.  fi'inmnglon,  cit.  ibid.  237. 

*  Jones  V.  Lingard,  cit.  ibid. ;  but  '  AUamcn  T«  Jljkmion,  1  1C.&  S. 
sec  £^mtMv.3fo<m«  Mood.  &M.  458.  583. 
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ditors — and  (that  purpose  faOing)  a  part  of  the  money  was 
repaid  to  him  by  the  oanknipt; — ^in  this  case^  the  money  was 
held  to  be  clothed  with  a  specific  trust,  which  prevented  it 
from  passing  to  the  assignees ;  and  consequently  the  repay- 
ment was  protected.' 

And  where  the  bankrupt,  under  a  deed  of  composition 
with  his  creditors,  which  was  entered  into  by  lum  two 
months  before  his  bankruptcy,  and  by  which  he  agreed  to 
pay  them  10s.  in  the  pound  by  two  instalments,  paid  im- 
mediately to  those  who  executed  the  deed  the  first  instalment 
of  55.  in  the  pound,  but  as  some  of  the  creditors  refused  to 
come  in  under  the  deed,  he  was  afterwards  made  a  bankrupt; 
it  was  held  that  these  payments  were  not  made  in  contem- 
plation of  bankruptcy,  out  to  prevent  bankruptcy,  and  that 
the  creditors  might  retain  such  payments,  and  prove  for  the 
balance  of  their  debts.^ 

A  payment  by  a  tenant  to  a  landlord  to  avoid  a  distress  is 
a  bond  iide  pajTnent,  even  though  the  landlord  knew  of  an 
act  of  bankruptcy ;  for,  having  by  law  a  right  of  distress,  if 
he  thinks  fit  to  waive  that  right  and  accept  of  the  rent,  he  is 
not  to  be  placed  in  a  worse  situation  than  if  he  had  made  an 
actual  distress.'  And  though  there  are  no  goods  on  the  pre- 
mises, such  a  payment  by  the  tenant  will  be  valid ;  as  the 
landlord  would  have  a  right  to  distrain  oh  any  goods  which 
mi^ht  be  subsequently  placed  there.* 

A  payment  made  1)y  the  bankrupt  to  a  party  who  had  a 
lien  on  papers  in  his  hands  for  a  balance  due,  which  he 
deliverea  up  on  payment  of  such  balance,  was  held  to  be  a 
bond  fide  payment; — ^though  the  party  did  not  expressly 
stipulate  for  payment  as  a  condition  for  the  surrender  of 
the  lien — and  even  though  the  party  received  such  payment 
from  the  bankrupt  in  the  King's  Bench  prison,  where  he 
was  actually  confined  at  the  time — ^and  the  Imng  in  prison 
was  itself  the  act  of  bankruptcy  on  which  the  commission 
issued.* 

Where  a  bankrupt,  previous  to  an  act  of  bankruptcy,  gave 
a  power  of  attorney  to  his  creditor  to  receive  sums  of  money 
due  to  the  bankrupt,  and  to  apply  them  to  the  creditor's  own 
use, — any  money  received  under  such  power  by  the  creditor 
after  the  hanltruptcy  was  held  to  be  recoverable  by  the 
assignees.* 

>  CMet  v.  IMrim,  3  Camp.  183.  ^  Mavor  y.  Cntotne,  I  TAsk%.  261. 

3  Ex  parte  Wood,  2  D.  ft  C.  508.         *  Thomp$on  v.  BeaUon,  1  Bing. 
And  see  Oihson  v.  Mutkett,  3  Scott,      145 ;  but  see  post. 
N.  R.  433.  «  Hova  v.   LethwaUe,    5    Ksp. 

^  Stevenson  ▼.  Wood,  5  Eap.  300.      158. 
Il3 
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Where  the  defiBudant;  who  was  acceptor  of  a  bill  for  the 
accommodation  of  the  bankrupt^  and  for  which  the  latter  had 
undertaken  to  provide,  received  the  day  after  an  act  of  bank- 
juptcy  committed  a  sum  to  meet  the  bill  in  part;  it  was 
held,  that  being  a  party  to  the  bill,  and  the  payment  pro 
tanto  in  his  own  discharge,  the  assignees  were  entitled  to 
recover  it  back.^ 

The  relation  to  the  act  of  bankruptcy,  it  seems,  only 
afiects  payments  and  transactions  by  the  bankrupt,  which 
may  operate  to  the  prejudice  of  the  assimees,  or  interfere  in 
any  manner  with  tlieir  rights ;  for  in  otner  respects  the  act 
of  a  man,  who  has  committed  an  act  of  bankruptcy,  has  the 
same  effect  as  the  act  of  any  other  person.^  Therefore 
where  a  bankrupt,  having  securities  in  his  bankers'  hands 
to  a  certain  amount,  drew  upon  them  a  bill  for  a  laiyer 
amount,  on  the  score  of  his  accommodation — ^which  (after 
acceptance,  and  after  an  act  of  bankruptcy)  he  indorsed  to 
a  tlurd  person ; — it  was  held  that  the  indorsee,  though  not 
entitled  to  recover  against  the  bankers  the  whole  amount  of 
the  bill — ^which  would  have  prejudiced  the  rieht  of  the 
assignees  to  the  amount  of  the  securities  held  in  the  bankers* 
hands-*-mdght  nevertheless  recover  to  the  extent  of  the  differ- 
ence between  the  amount  of  such  securities  and  the  amount 
ofthebill.3 

With  respect  to  payments  to  a  bankrupt — ^it  is  provided 
bv  6  Geo.  4,  c.  16,  s.  84,^  (in  addition  to  the  82nd  section 
above  mentioned,)  that  no  person  or  body  corporate,  or 
pubhc  company,  having  in  his  or  their  possession  or  custody 
any  money,  goods,  or  effects  belonging  to  any  bankrupt, 
shall  be  endangered  by  reason  of  the  payment  or  deliveiy 
thereof  to  the  bankrupt  or  his  order,  proviaed  such  person  or 
company  had  not  notice  that  such  bankrupt  had  committed 
an  act  of  bankruptcy. 

Payments  made  to  a  bankrupt  after  a  secret  act  of  bank- 
ruptcy depend,  for  their  validity,  upon  the  same  princrole  as 
payments  made  In/  him ;  they  must  be  equally  bonA^fiiu,  and 
in  discharge  of  a  debt  or  otner  l^al  liability.  But  there  i«? 
a  great  distinction  in  reality  between  the  effect  (as  it  relates 
to  the  genei'al  creditors)  of  the  invalidity  of  a  payment  in/, 
and  of  a  payment  to,  a  bankrupt ;  that  is,  between  a  creditor 
losing  the  benefit  of  a  receipt  of  money,  and  a  debtor  being 

1  Gutfine  y,  Crossby,  2  Cur. kF,  '  milU  v.  Freeman,    12    Eut, 

301.  656. 

'  PerI/)rd£lleDborougb|12Ea8t,  ^  This  section  is  taken  from  the 

659.  56  Geo.  3»  c.  137,  8.  1. 


Sbct.L]  Aet  of  Bankruptcy.  731 

subjected  to  make  a  pajment  twice  over.  In  the  caae  of  a 
vayment  to  the  bankrupt — ^that  payment  must^  unless  there 
be  great  misconduct  on  the  part  of  the  bankrupt,  enure  (by 
an  increase  jm^  tanto  of  the  distributable  fund)  to  the  benent 
of  those  very  creditors  who  claim  the  second  payment  of  the 
same  debt ;  whereas  a  receipt  from  a  bankrupt  operates  pro 
tanto  in  duninution  of  the  distributable  fund — and,  so  far  as 
it  extends,  defeats  the  general  object  of  the  law,  viz.,  an 
equal  division  among  all  the  creditors.*  Accordingly,  where 
a  party  bought  ^oods  of  a  trader  who  had  previously  com- 
mitted an  act  ol  bankruptcy,  and  paid  for  them  honA  Jidc 
without  knowledge  of  the  act,  such  a  payment  was  held  to  be 
protected.^  But  the  contrary  has  been  subsequently  held 
with  respect  to  a  payment  made  by  a  party  who  was  not 
actually  indebted  to  the  bankrupt  at  the  time,  notwithstand- 
ing it  was  made  in  anticipation  of  a  consignment  of  goods, 
which  had  been  previously  ordered  of  the  bankrupt  by  the 
person  making  such  payment.^  As  the  court,  however,  de- 
cided this  last  case  upon  the  ground  that  the  defendant 
(when  he  made  the  payment)  was  not  "  a  debtor  of  the  bank- 
rupts^ within  the  1  Jac.  1,  c.  15,  s.  14, — ^and  as  those  words 
are  omitted  in  the  82nd  section  of  the  new  statute,  which 
extends  generally  to  all  payments  really  and  bonA  fde  made 
before  the  date  of  the  commission, — it  is  probable,  when  a 
case  of  this  kind  comes  again  before  the  court,  it  WQuld  meet 
with  a  different  decision. 

But  where  a  payment  is  made  more  in  the  nature  of  a 
general  advance  to  the  bankrupt,  than  in  payment  for  any 
particular  goods,  then  it  will  not  be  considered  a  payment  in 
the  course  of  business,  nor  within  the  protection  of  the  82nd 
section  of  6  Geo.  4,  c.  16.^ 

A  fraudulent  deed  concerted  between  the  petitioning  cre- 
ditor and  the  bankrupt,  cannot  be  set  up  to  invalidate  a 
Sayment,  although  made  after  notice  of  the  execution  of  the 
eed.* 

Where  money  was  paid  to  a  bankrupt  by  a  party,  who 
had  received  it  from  the  bankrupf  s  debtor,  to  convey  to  the 
bankrupt  in  the  character  merely  of  a  messenger  or  bearei', — 
such  a  payment,  it  was  held,  could  not  be  disputed  by  the 

>  Per  Abbott.C.  J.,  4  B.  &  C.  531.  '  Bishop  v.  Crawshay,  3  B.  &  C. 

»  Cash  V.  KoBfig-.  2  B,  &  C.  413.  415. 

HiU  V.  Famell.  9  B.  &  C.  45.    But  *  Crmrfoot  v.  London  Dock  Com" 

see  Canncm  ▼.  Denew,  10  Bing.  292 ;  pany,  4  Tyrr.  967. 

and  Cannan  v.    IVood,  2  M.  &  W.  *  Burbridge  v.  fVatson,  4  C.  &  P, 

465..  170.       • 
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assignees  as  against  such  messenger  or  bearer^  tiiongk  lie 
was  aware  that  the  bankrupt  was  in  prison  at  the  time.^ 
And  the  same  principle  applies  where  an  arbitrator,  (in 
whose  hands  money  had  been  deposited  by  the  bankruirty) 
before  the  conmiission  issued,  and  without  any  knowledge  of 
an  act  of  bankruptcy,  paid  the  moner  over  to  the  penon 
whom  he  thought  entitled  to  receive  it.^ 

Where  a  factor  gave  his  acceptance  after  a  secret  ace  of 
bankruptcy  of  his  principal  (of  which  he  had  then  no  no^ee) 
for  the  amount  of  ^ooas  sold  by  him  for  his  principal, — 
though  the  factor jpat^  the  acceptance  to  a  third  person  after 
notice  of  the  act  of^bankruptcy, — ^the  payment  was  held  to  be 
protected ;  as  it  was  to  be  considered  a  payment  in  referenee 
to  the  giving  of  the  bill,  and  not  in  reference  to  the  time 
when  it  became  due.^  And  the  same  point  was  ruled  at 
nisi  prius  before  Lord  Chief  Justice  BesL  But  where 
a  clerk  gave  a  check  upon  his  employers  for  value  received 
by  them  of  the  bankrupt,  this  was  considered  to  be  a  mere 
memorandum,  and  not  to  relate  back  as  a  payment  to  the  lime 
when  given,  both  the  clerk  and  the  employer  having  (befbfe 
the  check  was  paid)  received  notice  of  Uie  bankruptcy  of  the 
person  in  whose  favour  it  was  drawn  ;^  and  the  check,  there- 
tore,  was  not  such  an  obligation  to  pay,  as  to  justify  the  pay- 
ment after  notice  of  an  act  of  bankruptcy.  But  where  the 
factor  had  not  sold  tJie  goods,  but  had  accepted  and  paid 
bills  in  respect  of  them  after  a  secret  act  of  bankruptcy  of 
the  princijml, — ^in  this  case,  the  payment  was  held  to  be  not 
a  payment  of  an  antecedent  debt,  out  an  advance  of  money — 
and  therefore  not  protected,  so  as  to  prevent  the  assignees  * 
from  recoverinsr  the  goods  in  trover  from  the  factor. 

The  act  of  oankruntcy  by  lying  in  prison  (as  we  have 
before  seen)  was  under  the  former  law  neld  to  relate  back 
to  the  day  of  the  first  arrest — or  day  of  surrender  in  dia* 
charge  of  the  bail — and  to  operate  as  if  the  arrest  or  surroi- 
der  was  in  itself  a  complete  act  of  bankruptcy.  Consequendy, 
where  a  payment  was  made  to  a  trader  in  prison,  with  full 
notice  oi  that  fact — and  with  notice  also  from  an  attorney, 
that  a  commission  would  shortly  be  issu^,  and  that  the  act  tf 
bankruptcy  would  relate  back  to  the  day  of  die  imprisonment — 
and  the  requisite  time  to  constitute  an  act  of  bankruptcy  w»s 

;  >  Coles  V.  IVri^ht,  4  Taunt.  198.  «  Bennett  t.  Spaekman,  1  Cirr. 

S.  P.  Tope  V.  Hoekin,  K.  B.  Trin.  T.  N.  P.  274. 

1827.    7B.  &C.  101.  ^  Spratt  ▼.  Hobkoute,   4  Bins. 

MB.&C.  101.  173. 

«  mikiru  V.  Cflfcy,  7  T«  R.  712.  «  Copeland  v.  Stein,  8  T.  R.  199. 
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afterwards  completed^ — such  a  payment  was  held  to  be  ^  not 
protected.  But  where  the  payment  was  made  to  an  agent 
of  the  bankmpty  mihout  any  knowledge  of  the  bankrupt 
bein^  in  prison, — ^in  this  case  the  pajrment  was  considered 
valid ;  though  Lord  Ellenborough  observed^  that  if  the  party 
bad  known  the  fact ^  out  of  which  the  bankruptcy  sprung, 
this  would  have  deprived  him  of  the  protection  of  the 
statute.^  Yet  we  have  seen,^  that  a  payment  by  a  bankrupt 
to  a  creditor  was  held  good,  though  the  creditor  actually 
received  the  money  from  the  bankrupt  in  the  very  prison 
where  he  was  connned.  And,  indeed,  it  seems  somewhat 
doubtful,  for  the  reasons  before  stated  in  treating  of  this 
particulsor  act  of  bankruptcy,  whether  it  will  now  be  held  to 
relate  back  to  the  first  day  of  the  imprisonment^  It  is  now 
decided  that  it  does  not.^  The  same  doctrine,  however,  as  to 
the  fraction  of  a  day  (which  applies  to  other  acts  of  bank- 
mptcv)  applies  also  to  this;  and  accordingly,  where  the 
sherin  took  possession  imder  on  execution,  and  at  a  later 
hour  of  the  same  day  the  bankrupt  surrendered  in  discharge 
of  his  bail,  the  execution  was  holden  valid.*  For  the  x&ry 
hour  of  the  day  when  a  fact  took  place  (as  to  all  purposes 
connected  with  a  right  of  property)  may  be  properly  inauired 
into ; '  though  the  parties  are  entitled  to  take  the  7v1iole  day 
into  account,  in  calculating  the  period  of  the  imprisonment, 
with  a  view  to  the®  act  ofbankruptcy. 

When  the  act  of  bankruptcy  consists  in  escaping  out  of 
prison^  or  custody,  it  is  then  expressly  declared,  by  the  &fik  \ 

section  of  the  new  statute,  to  relate  back  to  the  time  of  the  j 

arrest,  commitment,  or  detention.  I 

A  payment  made  to  the  bankrupt  by  coercion  at  laic,  before 
the  execution  of  the  commissioner's  assignment,  even  with 
notice  of  an  act  of  bankruptcy,  has  been  always  considered 
valid,  unless  fraud  or  collusion  can  be  shown  between  the 
debtor  and  the  bankrupt.^  And  it  is  no  defence  against  an 
action  by  the  bankrupt,  that  he  has  committed  an  act  of 
bankruptcy  of  which  tne  defendant  has  notice,  if  no  commis- 

^  Kmg  V.  Leith,  2  T.  R.  141.  ^  Per  Abbott,  C.  J.,  Saundenm 

'  Colet  V.  Robins,  3  Camp.  1S3.  v.  Oregg,   3  Star.  72  ;    and  see 

^  Ante,  729.  Sadler  v.    Leigh,    4   Camp.    195. 

*  Seeante.77.  Tuckers,  Barrow,  Wydown^scue,  14Ves.  87.     Glat- 

1  M.  &  M.  137.  sington  v.  RawUm,  3  East,  407. 

^  See  ante,  77.  Ex  parte  Birkett,  2  Rose.  71 ;  and 

^  Thomas  v.  Desanges,  2  B.  &  A.  seeex parte  Farquhar,  1  M.  A  M.  S. 

566.  *  Prtfn  v.    Beale,  8   Keb.  230. 

'  And  see  Godson  v.  Sanctuary,  Andrews^.  Sjncer,  ibid.  616.    Pos^ 

4B.  &Ad.  255.  fer  v.  if itewwi,  2  T.  R.  479. 
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sion  be  actually  sued  out,  nor  anyprooeedingbeinstitatedfor 
that  purpose.^  But  it  hays  been  held  that  a  debtor  of  a  bank- 
rupt was  not  warranted  in  paying  funds  of  the  bankrupt's  to 
a  creditor  (who  sued  the  bankrunt  in  the  mayor's  court)  upon 
aa  attachment  merely  against  tne  debtor  as  garnishee^ — ^for 
diat  he  was  not  justified  in  paying  over  the  money,  b^err 
judgment  had  been  obtained  against  him.^  And  even  in  a 
case  vrhere  judgment  was  obtained  against  the  garnishee,  and 
he  had  paia  over  the  money  to  the  creditor,  the  creditor  was 
held  bound  to  refund  to  the  assignees.'  Where  a  banker, 
however,  who  had  in  his  hands  a  balance  due  to  an  insolvent 
trader,  was  served  with  different  attachments  hj  his  creditorB, 
and  then  held  to  bail  in  trover  by  the  trader  himself, — ^it  was 
held  that  he  was  entitled  to  relief  in  equity  on  a  bill  of  inter- 


*  See  last  references,  and  PricAe/f 
t.  Down,  3  Camp.  13 1 . 

^  ffifidAamv.  Patenon,  1  Star. 
147;  and  see  Barker  v.  Ooodair, 
XX  Ves.  78.  Sir  Wm.  Evans  has 
made  some  very  just  and  forcible 
observations  on  these  decisions,  in 
his  note  to  the  statute  1  Jac.  1,  c. 
15,  s.  14,  and  in  his  Letter  to  Sir  S. 
RoroiUy  (p.  204).  "It  is  impoa- 
sible,"  he  says,  "to  conceive  a 
greater  anomaly  or  absurdity  than 
the  law  in  this  respect  exhibits.  In 
every  other  case,  an  action  Ibunded 
upon  contract  supposes  the  actual 
hreach  qf  a  previout  obligation, 
which  it  was  incumbent  on  the 
defendant  to  perform  ;  but  in  this 
case  the  action  itself  is  rendered 
necessary,  in  order  to  render  the 
party  secure  in  the  performance  of 
his  duty.  From  the  expressions, 
too,  thrown  out  in  some  of  the  cases, 
it  would  seem  not  sufficient  for  the 
defendant  to  express  his  readiness 
to  malce  the  payment  demanded, 
but  to  require  that,  for  his  indem- 
nity, an  action  should  be  prosecuted 
to  Judgment,  As  a  payment  l)efore 
judgment  might,  therefore,  be 
treated  as  collusive,  perhaps  a  judg- 
ment by  default^  or  confeuion,  would 
not  be  regarded  in  a  much  more 
favourable  light.  And  thus  a  party, 
perfectly  willing  to  perform  an  en- 
gagement which  can  be  legally  en- 


forced, is,  without  any  de&ult  of 
his  own,  and  from  collateral  cir- 
cumstances which  he  has  nothing 
to  do  with,  subjected  to  the  escpense 
and  inconvenience  of  a  legal  pro- 
cess, attended  possibly  with  arrest 
and  imprisonment,  before  he  can 
satisfy  with  safety  the  daims  which 
he  is  totally  unable  to  resist.  In 
common  cases  of  conflicting  daims. 
a  person,  who  is  willing  to  satisfy 
his  obligation  according  to  the  right, 
may  be  released  from  becoming  a 
party  to  a  contest  in  which  he  has 
no  concern,  by  means  of  a  bill  of 
interpleader ;  but  in  the  case  under 
consideration" — (which  was  not  a 
proceeding  by  foreign  attachment) 
— **  there  can  be  no  such  assistance ; 
for  the  claim  is  all  on  one  side,  and 
there  is  no  competitor  who  can  be 
brought  before  the  court."  In  order 
to  apply  the  proper  remedy  to  such 
a  defective  state  of  the  law,  he  sug- 
gests that  all  payments,  aUkem^ 
after  knowledge  of  an  act  of  bank- 
ruptcy comnUtted,  should  be  pro- 
tected if  made  brfore  a  commitsion 
has  actually  issued,  unless  the  com- 
mission sh9uld  be  taken  out  within 
so  short  a'  period  after  the  act  of 
banlcruptcy,  as  might  be  productive 
of  a  mere  race  between  the  com- 
mission and  the  payment. 

'  Hovil  V.  Browmng,  7  East,  154  ; 
and  see  ante,  726. 
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pleader.^  But  it  seems  the  better  plan  in  such  a  case  would 
liave  been^  to  pay  the  money  into  court  in  the  action,  which 
would  have  operated  as  a  discharge  at  kw,  and  would  have 
prevented  the  necessity  of  a  bill  of  mterpleader.^ 

Where  a  debtor  paid  the  amount  of  the  debt  to  assignees 
under  a  commission,  which  was  aflterwards  superseded — and 
the  same  assignees  were  appointed  under  the  second  commis- 
sion,— ^the  payment  was  neld  to  be  protected  under  the  4Q 
Geo.  3,  c.  135,^  s.  1,  by  the  relation  of  the  rights  of  the 
assignees,  which  were  revested  in  them  by  the  second  com^ 
mission,  and  which  the  defendant  believed  to  exist  when  the 
payment  was  made.^ 


Section  IL 
As  to  Pttrch4isers. 

A  much  greater  protection  is  now  afforded  to  purchasers 
than  by  the  6  Geo.  4,  c.  16,  s.  81,  which  only  provided  that 
contracts  should  be  valid,  if  made  more  than  two  calendar 
months  before  the  date  of  the  commission.  But  by  the  sub- 
sequent enactments  of  the  2  &  3  Vict.  c.  11,  s.  12,  all  con- 
veyances by  any  bankrupt  bond  fide  made  and  executed  before 
the  date  and  issuing  of  the  nat,  are  declared  to  be  valid, 
notwithstanding  any  prior  act  of  bankruptcy,  provided  the 
piu-ty  had  not  at  the  time  of  such  conveyance  notice  of  any  * 
prior  act  of  bankruptcy.  And  bv  section  13,  no  purchase 
from  a  bankrupt  bond  fide  and  for  valuable  consideration, 
although  the  purchaser  had  notice  at  the  time  of  such  pur- 
chase of  an  act  of  bankruptcy,  is  impeachable,  unless  the 
commission^  against  such  bankrupt  shall  have  been  sued  out 
within  twelve  calendar  months  f^r  such  act  of  bankruptcy. 

And  by  2  &  3  Vict.  c.  29,  all  contracts,  dealings,  and 
transaction  by  and  with  any  bankrupt  really  and  bond  Jide 
made  and  entered  into  before  the  date  and  issuing  of  the  fiat, 
and  all  executions  and  attachments  against  the  lands  and 
tenements,  or  goods  and  chattels  of  such  bankrupt,  bond  Jide 
executed  or  levied  before  the  date  and  issuing  of  the  fiat, 
shall  be  deemed  to  be  valid,  notwithstanding  any  prior  act  of 


*  LangttGn  ▼.  BoyMon,  2  Ves.  *  This  word  ought  to  have  been 

juo.  101.  "fiat;"  but  vihy  ^ftat  should  have 

2  Ibid.  been  substituted  for  a  commtfiionby 

«  Davenjwrt  v.  Carter,  5  Moore,  the  1  &  2  Will.  4,  c.  56,  it  is  not 

16.                                                 '  very  easy  to  explain. 
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bankruptcy  by  such  bankrupt  committed;  provided  the  party 
dealing  with  the  banknipt^  or  at  whose  soity  or  on  whose 
account,  such  execution  or  attachment  shall  haye  iasned^  had 
not  at  the  time  of  snch  contract,  dealing,  or  transadaon,  or  at 
the  time  of  executing  or  lefvying  sacn  execntion  or  attach- 
m«it,  notice  of  any  prior  act  of  bankruptcy  by  him  committed. 
But  it  is  declared,  that  nothing  in  the  act  contained  shall  be 
deemed  to  give  validity  to  any  payment  made  by  any  bank- 
rupt, being  a  fraudulent  preftrence  of  any  creditor,  or  to  any 
execution  founded  on  a  judCTient  on  a  warrant  of  attorney, 
or  cognovit  given  by  any  bamcrupt  by  way  of  such  frandulent 
preference. 

On  a  commission  issuing  on  May  14th,  a  dealing  on  March 
14th  is  valid,  as  being  more  than  two  calendar  months  before 
the  issuing  of  the  commission.^  So,  a  mortgage  executed  on 
February  18th,  is  valid  against  a  commission  issued  on  April 
18th.^  And  generally  where  the  computation  of  time  is  to  be 
from  an  act  done,  the  day  when  such  act  is  done  is  to  be 
included.' 

In  considering  the  above  enactments,  it  is  proposed,  in  the 
first  place,  to  inquire  more  especially  how  they  operate  with 
regard  to  j^rcluuersy  distinguishing^  between  purchasers 
without  nottee  of  an  act  of  bankruptcy,  and  purchasers  with 
noti^xotmich  act. 

And^rs^,  as  to  purchasers  without  notice.  Although  a 
purchaser  without  notice  of  any  prior  act  of  bankruptcy  is 
only  protected  (according  to  tne  strict  construction  of  the 
vabove  enactment)  when  the  purchase  is  made  more  than  two 
calendar  months  before  the  date  and  issuing  of  the  com- 
mission ; — ^yet,  for  the  benefit  of  trade,  when  goods  or  artides 
of  merehmndize  are  hondjide  bought  of  a  trader,  though  less 
than  two  months  before  the  issuing  of  a  commission  against 
him,  and  after  he  had  committed  an  act  of  bankruptcy — ^if 
the  goods  are  paid  for  in  the  ordinary  course  of  trade,  without 
knowledge  of  the  bankruptcy,  such  a  purchase  cannot  be 
impeached  by  the  assignees ;  and  this,  notwithstandinor  the 
goods  bouc*ht  were  not  such  as  the  bankrupt  usually  de^t  in.' 
To  hold  me  contrary,  indeed,  would  (as  observea  by  Lord 
Chief  Justice  Abbott)  be  productive  of  most  serious  mischief, 
as  it  would  have  the  effect  of  making  evexy  person  buying 

*  Cmtu^v.  H(irm,lM.&M.  141.  *  Tucker  ▼.  Banvw,  1  M.  8tM. 

>  Ex  parte  Farquhar,  1  Mont.  &  140. 

M.  7.  «  HiU  ▼.  FttmeU,  9  B.  ft  C.  45. 
»  Ibid. 
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any  article  in  a  shop  in  the  city  of  Wefltminster,  or  elsewhere 
not  in  market  overt^  and  paying  for  it  immediately,  liable  to 
pay  a  second  time.^  Wuen^  however^  the  goods  have  fiot 
ocen  paid  Jar y  but  purchased,  for  example,  on  a  contract  of 
sale  or  return  * — or  where  a  bill  is  even  accepted  for  a  larger 
sum  than  the  price  of  the  goods,  without  any  express  appro- 
priation of  the  bill  to  the  payment  of  the  price ; — ^then,  not- 
withstanding the  goods  are  delivered  to  the  purchaser,  the 
assignees  may  recover  them  in  trover,  wnen  they  are 
purchased  subsequent  to  an  act  of  bankruptcy.^ 

And  in  a  purchase,  either  of  real  or  personal  property^ 
made  for  a  fair  and  valuable  consideration  without  notice  of 
an  act  of  bankruptcy,— ^if  the  purchaser  can  defend  himself 
at  law^  a  court  of  equity  will  not  &vour  assignees  in  their 
attempts  to  avoid  the  purchase,  by  enabling  them  to  take 
advantag^e  of  the  relation  to  the  act  of  bankruptcy.^  Upon 
a  bill  for  a  discovery,  therefore,  the  court  of  Chancery 
will  not  compel  the  purchaser  to  show  th^  time  of  the  pur- 
chase, for  fear  it  should  be  overreached,  and  be  within  the 
time  afiter  an  act  of  bankruptcy  committed.*  So,  also,  the 
court  has  refused  to  compel  a  man  to  discover  what  goods  he 
bought  of  a  bankrupt  after  the  bafikruptcy,  and  before  the 
commission  sued  out,  where  the  party  had  no  notice  of  the 
act  of  bankruptcy ;  *  though  the  court  will  compel  a  dis- 
closure of  the  consideration  of  a  purchase.^ 

And  though  a  purchaser  without  notice  has  ^wt  a  prior 
kgal  estate  in  him,  but  only  a  better  title,  or  a  better  right 
to  call  for  the  legal  estate,  than  the  assignees,  a  court  of 
equity  will  not  in  this  case  assist  them  to  avoid  the  pur- 
chase.^ Where  a  purchaser,  also,  had  even,  been  guilty  of 
misconduct  in  malang  a  purchase,  by  giving  much  less  than 
the  value  of  the  premises,  for  the  purpose  of  defeating  the 
creditors  of  the  vendor,    Lord    Hardwicke  permitted  the 


^  Cath  V.  Youngt  2  B.  &  C.  413.  set  off  the  price  against  a  by -gone 

Contrk,    Saundenon  v.    Oregg,  3  debt  due  from  the  bankrupt  to  the 

Star.  72.     Ward  v.  Clark,  Mood,  purchaser.     Carter   v.    Bretim,    6 

&  M.  497.  Bing.  617  ;  and  see  ante,  727. 

3  Hurtt  V.  Owetmap,  2  Star.  306.  *  1  Vem.  27. 

The  decision  in  this  case  is  not  very  *  Anon.  SIcin.  149. 

recondleable  with  the  facts  as  stated  '  Brown  v.  Williams,  2  Ch.  Ca. 

in  it,  as  theie  appears  to  have  been  135.  Anon.  ibid.  136.     Wagtiqf  v. 

strong  evidence  of  the  adilrmance  of  Reed,  ibid.  156.    Fither  v.  Touchett, 

the  sale  by  the  assignees.  I  Eden,  158.     Abery  v.  Williams, 

3  Bishop  v.  Crawshay,  3  B.  Ht  C.  1  Vem.  27. 

415.     And  this,  notwithstanding  at  '  Skin.  149. 

the  time  of  the  purchase  the  bank-  *  WUks  v.  BodingUm,  2  Vem. 

rupt agreed  that  the  purchaser  might  599 . 
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purchase-deed  to  Btand  as  a  security  for  the  money  leallj 
and  bondAde  advanced.^  And  an  equitable  purchaser  i^  s^ 
much  within  the  protection  of  the  statute  as  a  purchaser  by 
an  actual  conveyance  at  law.^ 

With  respect  to  purchasers  and  other  parties  nith  notice 
of  an  act  of  bankruptcy — ^it  has  lately  oeen  decided^  that 
where  a  party,  to  wnom  the  bankrupt  had  released  a  debt 
after  the  act  of  bankruptcy,  knew  that  the  bankrupt  wa^ 
insolvent,^  the  release  was  inralid,  although  it  was  executed 
mare  tlian  two  months  before  the  commission  issued.^  And 
the  assignees,  in  an  action  gainst  such  party,  need  not  aver 
in  pleading,  that  the  defencumt  knew  of  tne  act  of  bank- 
ruptcy when  he  took  the  release ;  but  it  is  sufficient  at  the 
trial  to  prove  that  he  had  such  notice.^ 

But  by  section  86  of  the  new  statute,  it  is  declared  that 
no  purchase  from  any  bankrupt  bond  fide  and  for  valuable 
consideration,  though  the  piu*chaser  liad  Twtiee  at  the  time 
of  such  purchase  of  an  act  of  bankruptcy  by  such  bank- 
rupt committed,  shall  be  impeached  by  reason  thereof,  unless 
the  commission  against  such  banlmipt  shall  have  been 
sued  out  within  twelve  calendar  montns  after  sucJi^  act  of 
bankruptcy. 

Where  A.,  in  1828,  conveyed  the  whole  of  his  property  to 
trustees,  in  trust  to  sell  ana  pay  his  creditors ;  and  in  1830 
the  trustees  sold  part  of  the  estates  to  B.,  and  A.  joined  with 
the  trustees  in  tne  conveyance  to  B.;  and  in  1833  B.  sold 
the  purchased  premises  to  D.,  who  objected  to  the  title,  on 
the  ground  that  the  conveyance  of  1828  was  an  act  of 
banxruptcy,  but  no  commission  had  issued  against  A. ;'  it 
was  held  that  the  conveyance  to  B.  was  protected  by  the 
above  section.* 

The  above  provision  of  the  statute  is  an  extension  of  the 
relief  afforded  by  the  21  Jac.  1,  c.  19,  s.  14,  under  which 
no  purchase  could  be  impeached  after  the  expiration  of  five 
years;  but  in  the  construction  of  which  statute  it  was  holden, 
nevertheless,  that  no  purchaser  whatever  was  protected  who 
?iad  notice  J 

In  order  to  impeach  a  purchase  irith  notice  of  an  act  of 

'  BarwM  V.  fVard,  1  Atk.  260.  no  longer  be  cooaadered  as  con- 

'  Read  v.  Ward,  7  Vin.  119.  structive  notice.    See  pent. 

'   The     knowledge    would,    of        *  Mavor  v.  Payne,  3  Bing.  2S5. 

course,    now   be    confined   to   an         ^  Ibid. 

act  of  bankruptcy;  for  knowledge         ^   Earl    Oranville    v.    i>afiFer». 

merely  of  insolvency,  or  stoppage  of  7  Sim.  121. 

payment,  can  (under  the  new  act)         7  Afom^/bn^  y.  Pm/en,  Mont.  79. 
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bankruptcy^  the  comitiission  must  be  sued  out  within  twelve 
calendar  months  after  the  act  of  bankruptcy,  of  which  the 
purchaser  liod  notice;  for  the  statute  is  express  in  restrict- 
ing  the  periocl  to  twelve  months  after  such  act  of  bank- 
ruptcy. Its  being  sued  out,  therefore,  within  twelve  months 
of  any  otlier  act  of  bankruptcy,  will  not  be  sufficient.  And, 
indeed,  under  the  21  Jac.  I,  c.  19,  it  was  determined,  that  if 
an  act  of  bankruptcy  was  committed,  and  then  a  sale  made 
by  the  bankrupt — and  then  another  act  of  bankruptcy — and 
a  commission  was  sued  out  within  five  years  after  the  last 
act,  but  above  five  years  after  the  first — the  sale  should  not 
be  defeated  under  tnese  circumstances;  for  an  act  of  bank- 
ruptcy to  avoid  a  sale  under  that  statute  must  have  been 
committed  before  the  sale,  and  also  within  five  years  before 
the  coHmiission.^ 

A  subsequent  act  of  bankruptcy,  however,  has  been  holden 
not  to  defeat  th£  interest  which  creditors  have  acquired  in 
the  bankrupt's  estate  by  a  prior  act ;  therefore,  where  aft^r 
one  act  of  bankruptcy  was  committed,  another  was  com- 
mitted by  an  outlawry,  and  the  king  thereupon  made  a  lease 
of  the  profits  of  the  bankrupt's  lands,  ana  a  grant  of  his 
chattels, — ^the  lease  and  ^nt  were  held,  under  the  21  Jac.  1, 
not  to  prejudice  the  creoitors  of  the  bankrupt,  the  commis- 
sion bemg  sued  out  within  five  years  aft^er  the  first  act  of 
bankruptcy.  But  if  the  commission  had  been  sued  out  five 
years  after  that  act  of  bankruptcy,  then  the  assignee  of  the 
king^s  lease  would  have  been  considered  a  purchaser  within 
the  statute,^  and  not  to  be  impeached. 

The  relation  of  the  act  of  bankruptcy,  as  it  affects  the 
xight  of  a  mortgagee  to  tack  ftirther  advances  made  iifter  an 
act  of  bankruptcy,  has  been  already  considered  in  a  former 
chapter.^ 


Section  III. 

As  to  other  Dispositions  of  tJie  Bankrupts  Property. 

The  6  Geo.  4,  c.  16,  s.  81,  and  2  &  3  Vict.  c.  29,  (as  we 
have  already  seen  ^)  apply  to  all  contracts  and  other  dealings 
and  transactions  made  with  a  bankrupt. 


>  Bradford  v.  Bludworth,  1  Uv.  «  Pain  v.  Teap,  1  Sdk.  108. 

13.   2  Sid.  69.  Spencer  y.  Fanacre,  '  Ch«p.  ix. 

Keb.  722;  and  aee  JeUif  v.  Horn,  *  See  ante,  725  and  735. 
Keb.  11. 
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Th«  assig^nees,  being  subject  to  the  same  equities  as  the 
bankrupt^  are  bound  by  the  beneficial  transfisr  of  propertr 
bond  ^fide  made  by  him 'before  the  bankruBtcy,  although 
before  such  transfer  is  strictly  completed  at  .law  the  act  of 
Imnkruptcy  may  interyene.  ThuS;  where  a  bill  of  exchange 
was  merely  delivered  by  a  bankrupt  to  the  indorsee  (though 
with  the  real  intent  of  transferrmg  the  property  in  it  to 
him)  more  than  two  months  before  the  commission,  but 
the  indorsement  ^os  not,  in  eifect,  written  upon  it  until 
within  the  two  months, — Lord  Ellenborough  held  that  the 
writing  of  the  indorsement  had  reference  to  the  delivery  of 
the  biU^  and  that  the  indorsee  was  entitled  to  it  against  the 
assignees.^  And  in  another  case,  where  the  indorsement 
was  not  made  even  until  after  the  commission  issued,  it  was 
equally  holden  to  be  valid.^ 

Upon  the  same  principle,  in  the  case  of  goods  at  sea, 
where  a  bond  fide  assignment  is  made  of  the  property  before 
the  act  of  bankruptcy,  and  the  bflls  of  lading  are  not 
indorsed  till  afterwards,  the  indorsement  of  the  bills  of  lading 
cannot  be  impeached*  But,  though  the  legal  transfer  of 
property,  which  has  been  equitably  assigned  before  an  act 
of  bankruptcy,  can  be  perfected  afterwards, — ^yet  other  pro- 
perty cannot  oe  then  suostituted  for  the  property  originaDy 
assigned.  Therefore,  where  a  trader  pleaged  for  value  the 
bills  of  lading  of  an  expected  cargo,  part  of  which  his 
agents  abroad  without  his  knowledge  had  disposed  of — and 
after  having  committed  an  act  of  bankruptcy,  he  then 
caused  other  goods  to  be  substituted,  and  sent  the  bills  of 
lading  of  these  goods  to  the  pawnees, — it  was  held,  in  this 
case,  that  the  pawnees  could  not  retain  the  substituted  goods 
against  the  assignees.^ 

With  respect  to  the  transfer  of  property  in  ^Ayw  ai  sea 
(in  order  to  give  effect  to  which  certain  forms  are  required 
by  the  repistr}-  act)  *  it  is  now  settled,  that  notwithstanding 
an  act  of  bankruptcy  intervenes  between  the  execution  of 
the  bill  of  sole  and  the  full  compliance  with  all  the  requi- 
sites of  the  registry  act, — ^yet  if  all  those  requisites  are  in 
fact  finally  complied  with  pursuant  to  the  dilutions  of  the 
statute,  the  transfer  of  tne  property  will  be  held  good 
against  any  claim  of  the  assignees.    f*or  the  bill  of  sue  is 


I  Anon.  1  Camp.  492.  485.    Belcher  v.  OUi^ield,  6  Biog. 

a  Smithy,  Pichering,  Peake,  50;  N.  C.  102.    Brovm  v.  HftOkeoie, 

and  see  ex  parte  Qreemng,  13  Ves.  1  Atir.  160. 
206.  <  Meyer  v.  Skarpe,  5  Taunt.  74. 

*  Lempriere  v.  Pasley,  2  T.  R.         *  See  ante,  462. 
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held  now  to  pass  the  dbicbUe  propertj  in  the  ship,  subject 

only  to  be  divested  in  case  the  directions  of  the  registrj 

act  are  not  pursued.    Therefore,  a  power  of  attorney  from 

a  bankrupt  to  sign  an  indorsement  on  the  certificate  of 

r^istry  of  a  dhip  when  she  returned  home,  in  order  to 

give  etfect  to  a  previous  bill  of  sale,  is  not  revoked  by  a 

subsequent  act  ot  bankruptey — it  being  only  a  power  to 

do  a  mere  formal  act,  which  the  bankrupt  himself  might 

have  been  compelled  to  ezecuto  notwithstanding  his  bank* 

ruptey.^    Where,  however,  the  act  of  bankruptey  intervenes 

I  between  the .  bill  of  sale  and  the  completion  of  the  forma 

f  required  by  the  registry  act,  and  there  is  at  the  same  time 

arass  delay  in  the  completion  of  those  requisites, — ^then  the 

I  bill  of  sale  will  become  void  as  against  the  assignees.^    AjiA, 

where  certain  things  rmundii^  uie  registry  are  directed  to 

be  done,  without  spediying  any  given  time  for  their  com*' 

[  pletion,  they  must  be  done  within  a  reasonable  time;  whidi 

(Lord  Ellenborough  observed)  is  as  capable  of  being  ascer- 

!  tained  by  evidence,  as  if  it  had  been  fixed  by  the  act  of 

parliament^ 
f  Where  a  trader,  after  a  secret  act  of  bankruptcy,  con* 

\  signed  goods  to  a  factor,  who  agreed  to  advance  money 

F  thereon,  and  accordingly  accepted  and  paid  bills  drawn .  on 

f  him   by  the  trader,  and   afterwards  sold  the  goeds  and 

,  received  the  money, — ^the  factor  was  held  to  be  answerable 

to  the  assignees  for  the  value  of  the  goods,  upon  the  ground 
of  relation  back  to  the  act  of  bankniptcr.'*    80  an  agree* 
ment  between  the  bankrupt  and  the  defendants  before  the 
I  bankruptey,  that  the  defendants  should  accept  bills,  to  en- 

able the  bankrupt  by  his  agent  abroad  to  purchase  cai^oes 
and  transmit  them  to  the  defendants,  who  were  to  pay  their 
acceptances  out  of  the  proceeds,  and  to  place  the  surplus 
to  the  accoimt  of  tlie  bankrupt, — is  no  defence  to  an  action 
by  the  assignees  for  proceeds  received  by  the  defendants 
after  the  bankruptey? 

The  relation  to  the  act  of  bankrnptcj''  of  one  partner,  as 
it  aflfects  subsequent  transfers  of  the  partnership  property 
by  the  solvent  partner,  has  been  already  fully  considered 
in  the  preceding  chapter.^     It  is  greatly  to  be  lamented 


^  Dixon   V.    Ewart,   Buck,    94.         •  Moss  v.  Chamock,  2  East,  399. 
3  Meriv.  322 ;  and  see  Palmer  v.     Per  Bayley,  J.,  2  M.  &  S.  51. 
Moxon,  2  M.   &   S.  43.     Mestaer         »  2  M.  &  S.  50. 
T.  Gillespie,  1 1  Ves.  637.    Hubbard         *  Copeland  v.  Stein,  8  T.  R.  199. 
▼.  Johnston,  3  Taunt.  208.  *  Carter  v.  Barclay,  3  Star.  43. 

•  Ante,  C76. 
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that  80  much  difference  of  opinion  'pievaik  upon  this  verf 
important  branch  of  the  bankrupt  law  between  the  coorU 
of  law  and  equity. 


Section  IV. 
As  to  Exeeutiotu  and  Attachments. 

By  6  Geo.  4,  c.  16;  s.  81 ,  before  referred  to^  all  executions  and 
attachments  andnst  the  lands  and  tenements,  or  goods  and 
ohattelsy  of  a  bankrupt,  bonA  fide  executed  or  levied  more 
than  two  calendar  months  before  the  issuins'  of  the  com- 
mission, are  declared  to  be  valid,  notwithatanmng  any  prior 
act  of  bankruptcy,  provided  the  person,  at  whose  suit  such 
execution  or  attachment  shall  hAve  issued,  had  not  at  the 
time  notice  of  any  prior  act  of  bankruptcy.^  And  Ae  pro* 
tection  (as  we  have  seen  ^)  is  now  extended  by  the  2  <£  8  \  ict 
C.  29,  to  any  time  before  the  issuing  of  the  nat. 

But  by  6  Geo.  4,  c.  16,  s.  108,'  (which  is  not  repealed 
by  2  &  3  Vict  c.  29,^)  no  creditor  having  security  for  his 
debt,  or  having  made  any  attachment  (in  London  or  any 
other  place  by  virtue  of  any  custom  there  used)  of  the  goods 
and  chattels  of  the  bankrupt,  shall  receive  upon  any  such 
security  or  attachment  more  than  a  rateable  part  of  his  debt, 
except  in  respect  of  any  execution  or  extent  seroed  and  levied 
hf  seizure  upon,  or  any  mortgi^e  of,  or  lien  upon,  any  part 
of  the  bankrupt's  property  before  the  bankruptcy.  Ana  no 
creditor,^  though  for  a  valuable  consideration,  who  shall  sue 
out  execution  upon  any  judgment  obtained  by  default,  con- 

^  And  see  21  Jac.  1,  c.  19,  s.  9 ;  rateable  with  the  other  crediton," 

49  Geo.  3«  c.  121,  s.  2.  seems  to  imply  that  he  must  come 

^  Ante,  735.  in  under  the  commission,  for  how 

'  The  first  part  of  this  secdon  otherwise  is  he  to  be  paid  raieabiy 

follows  nearly  the  21  Jac.  1,  c.  19,  with  the  other  crediiort?  The  108th 

8.  9.  section,  therefore,  does  not  declare 

*  Whitmorey.  Rohertion,  8M.  &  such  judgment  void,  but  leaves  the 
W.  463.  caseof  acreditor,obtainingexecution 

*  This  means  a  creditor  who  uponjudgmentsagalnst  a  defendant 
comes  in  under  the  commission,  before  his  bankruptcy, exactly  where 
and  who,  having  sued  out  execution  it  was  before  the  passing  of  the  act, 
upon  a  judgment  so  obtained,  shall  unless  the  creditor  comes  in  un^r 
not  retain  such  execution,  but  takes  the  commission.    For  this 


advantage  of  the  commission  in  Sir  L.  Shadwell,  Vice-chancellor, 
respect  to  any  further  rights.  The  decided  that  the  chancellor  has  no 
81st  and  108th  sections  must  be  jurisdiction,  under  the  i08th  sec- 
taken  together ;  and  the  expression  tion,  against  a  judgment-creditor, 
at  the  end  of  the  latter  section,  who  does  not  prove.  Ex'  parte 
that  such  creditor  shall  "  be  paid  Botcherley,  2  6.  &  J.  367. 
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fessioii;^  or  nil  dicit,  shall  avail  himself  of  such  execution  to 
the  prejudice  of  other  fair  creditors,  but  shall  be  paid 
rateable  with  the  other  creditors.^ 

In  the  construction  of  these  two  sections,  it  has  been  held 
that  the  81st  applied  to  all  executions  levied  more  than  two 
months  before  the  issuing  of  the  commission,  whether 
founded  on  judgments  after  verdict,  or  on  judgments  by 
default  or  confession;  and  that  the  108th  section  appUed 
only  to  executions  on  judgments  by  de&ult  or  confession,  or 
nil  dicitj  where  the  seizure  has  taken  place  within  the  two 
calendar  months  before  the  issuing  of  the  commission. 
Therefore,  when  a^fieri  facias  was  sued  out  on  a  judgment 
entered  up  under  a  warrant  of  attorney,  and  the  sheriff  seized 
the  goods  before  ten  in  the  forenoon  of  the  13th  of  August, 
and  sold  the  same  ten  days  afterwards ;  and  on  the  13tn  of 
October  foUowizig,  about  noon,  a  commission  issued  n^inst 
the  defendant ;  it  was  held  that  the  seizure  of  the  goods  by 
the  sheriff  was  a  sufficient  executing^  or  levying  within  the 
meaning  of  the  Slst  section,  and  that  more  than  two 
calendar  months  had  elapsed  between  the  execution  and  the 
issuing  of  the  commission ;  and  that  although  the  execution 
issued  on  a  judgment  entered  up  in  pursuance  of  a  warrant 
of  attorney,  yet  that,  having  been  executed  more  than  two 
months  before  the  issuing  oi  the  commission,  it  was  protected 
by  the  81st  section,  and  not  taken  out  of  that  section  by  the 
proviso  in  section  108,* 

So,  where  a  creditor  had  obtained  judgment  by  de&ult  on 
a  warrant  of  attorney,  and  the  goods  were  seized  by  the 

^  By  1  Will.  4,  c.  7,  6.  7,  after  6.  5 ;  and  is  also  an  eitension  of 
reciting  that  by  means  of  this  pro-  the  provision  of  the  3  Geo.  4,  c.  39, 
vision  plaintiffs  have  been  and  ss.  2,  3,  which  delared  all  warrants 
may  be  deterred  from  accepting  a  of  attorney  and  cognovits  to  be 
cognovit  iictionem,  with  stay  of  ex-  void,  as  against  assignees,  unless 
ecution,  whereby  the  expense  of  they  were  filed,  or  judgment  was 
further  proceedings  in  the  action  entered  up,  within  twenty-one  days 
maybe  saved  or  diminished;  it  is  after  their  execution.  The  new  pro- 
enacted,  that  no  judgment  signed,  vision  seems  a  very  wholesome  one 
or  execution  issued,  on  a  cognovit  to  prevent  a  fraudulent  preference 
signed  after  declaration  filed  or  de-  of  a  favourite  creditor, 
livered,  or  judgment  by  default.  The  3  Geo.  4,  c.  39,  is  not  re- 
confession,  or  nil  dicit,  according  to  pealed  by  the  6  Geo.  4,  c.  1 6,  s.  81; 
the  practice  of  the  court,  in  any  but  there  may  be  some  doubt  whe- 
action  commenced  adversely,  and  ther  that  statute  extends  to  cases, 
not  by  collusion,  for  the  purpose  where  there  has  been  no  act  of 
of  fraudulent  preference,  shall  be  bankruptcy  at  the  time  of  giving  the 
deemed  or  taken  to  be  within  the  warrant  of  attorney.  Wilson  v. 
above  provision  ofthe  108th  section.  fVkittaker,   1  Mood.  &  M.  8,  per 

'  The  last  part  of  the  above  sec-  Lord  Tenterden. 
tion  is  adopted  from  the  Irish  sta.         '  Oodson  v.  Sanctuary,  4  B.  & 

tute  of  the  11  jt  12  Geo.  3,  c.  8,  Ad.  255. 
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sheriff  before,  but  not  sold  until  after,  the  act  of  bankni^ilcy, 
the  court  of  King^s  Bench  refused  to  compel  the  shenff  to 

¥iy  over  the  proceeds  of  the  sale  to  the  assignees.  Per  Lord 
enterden :'  '^  It  is  imposBiUe  to  say  to  what  extent  we  maj 
be  called  upon  to  exercise  a  summary  jurisdiction,  if  we  were 
to  make  the  present  rule  absolute."  ^ 

Where  judgment  was  entered  up  on  a  warrant  of  attomer, 
before  any  act  of  bankruptcy  committed  by  the  defendant, 
and  an  execution  was  issued,  and  the  goods  sold  under  it, 
befoit  such  act  of  bankruptcy ;  it  was  held  that  this  dause 
of  die  statute  did  not  apply  to  such  a  case,  and  that  die 
assignees  were  not  entitled  to  the  foods  taken  and  sold  under 
the  executitn,'  for  the  plaintiff^  slier  the  execution  was  duly 
satisfi^,  could  no  longer  be  considered  a  creditor. 

Judgment  was  entered  up  on  a  warrant  of  attorney  given 
by  two  joint  traders,  and  ^fi.fa,  issued,  returnable  <hi  the 
2iid  of  May.  On  the  1st  of  lifay,  the  shenfF's  officer  received 
£rom  the  defendants  the  money  directed  to  be  levied.  On 
the  2nd  of  Hay,  one  of  them  committed  an  act  of  bank- 
ruptcy, and  the  other  on  the  6th.  On  the  11th,  a  ooramissicm 
of^bankrupt  issued;  and  on  the  19th,  the  sheriff  paid  over 
the  money  to  the  execution  creditor.  In  an  action  by  the 
assi^ees  against  him,  it  was  held  that  he  was  entiifed  to 
retam  it,  as  he  could  not  be  considered  a  creditor  liaving  a 
security  at  the  time  of  the  bankruptcy.* 

'^  After  seizure  and  before  sale,  the  sheriff  has  a  special 
property  in  the  goods,  but  the  debtor  has  the  general  pro- 
perty; up  to  that  time,  therefore,  the  debt  is  not  extin- 
euisDed,  and  the  judgment  creditor  has  a  security  for  hi^ 
debt.  But  after  sale,  or  payment  of  the  money,  the  sheriff 
becomes  the  debtor,  and  the  original  debt  is  extinguished."* 

Where  the  sheriff  sold  goods  imder  ^Ji.fa,j  after  the  act 
of  bankruptcy y  without  notice  of  such  act  of  bankruptcy, 
and  afterwards  paid  over  the  proceeds  to  the  execution  cre- 
ditor upon  an  inaemnity :  held,  that  the  assignees  might  sue 
the  sheriff  for  money  had  and  received,  inasmuch  as  the 
indemnity  was  virtually  notice  of  the  act  of  bankruptcy.*  In 
this  case,  however,  it  is  to  be  observed  that  the  act  of  bank- 
ruptcy was  committed  before  the  issuing  of  the  Ji,  fa. 

The  court  of  King's  Bench  refused  to  set  aside  an  execu- 
tion issued  upon  a  judgment  of  nil  dicitj  under  a  warrant  of 
attorney,  and  served  and  levied  by  seizure  upon  the  property 

>  Re  PVashboum,  8  B.  &  C.  444.      722.    And  see  Raaaeff  y.  £dim, 
3  TVymer  v.  Kemble,  E.  T.  1827.      10  M.  &  W.  22. 

K.  B.  6  6.  &  C.  479.  *  Per  Bayiey.  J.»  8  B.  &  C.  726. 

>  MorUmd  v.  PeUatt,  8  B.  &  C.         ■  Fmng  v.  ManhaU,  S  Bids-  43. 
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of  a  bankrupt  before  his  bankruptcy,  holding  that  the  statute 
0  Geo.  4,  c.  16;  s.  108;  did  not  render  the  execution  in  such 
case  Yoid;  but  merely  declared  that  the  party  should  not 
avail  himself  of  it  to  the  prejudice  of  other  fair  creditors. 
And  Mr.  J.  Holroyd  said  that  he  entertained  considerable 
doubt  whether  the  question  upon  this  enactment  could  be 
determined  in  a  court  of  law.^ 

But  in  a  subsequent  case,  where  an  indenture  (which 
was  in  legal  effect  a  cognovit  actionem,  within  the  meaning 
of  the  3  Geo.  4t,  c.  39,)  had  not  beenjiled  with  the  proper 
officer  within  twenty-one  days  after  the  execution  of  it;  pur* 
suant  to  the  requisitions  of  that  statute,  and  judgment  was 
not  entered  up  until  after  the  expiration  of  the  twenty-one 
dayS;  it  was  ordered,  on  an  apphcation  by  the  assignees  of 
the  party  against  whom  judgment  had  been  so  entered  up; 
that  an  execution  issued  on  such  judgment  should  be 
withdrawn.2 

It  has  been  determined  that  a  bill  does  not  lie  to  set  aside 
an  execution  obtained  by  nil  dicit,  but  that  the  proper 
remedy  is  by  petition,^ 

Where  a  creditor  obtained  judgment  by  nil  dicit  against 
a  trader;  and  thereupon  issued  a  Jl.Ja.,  imder  which  the 
sheriff  seized  the  goods,  and  aft;erwards,  and  before  the  ^ods 
were  sold,  committed  an  act  of  bankruptcy,  upon  which  a 
commission  issued,  and  he  was  duly  declared  a  bankrupt; 
of  which  the  sheriff  liad  notice,  but  nevertheless  sold  the 
goods,  and  paid  over  the  proceeds  to  the  execution  creditor : 
held;  that  he  was  not  justified  in  paying  over  the  money,  and 
was  liable  to  be  sued  for  it  by  the  assignees  in  an  action 
for  money  had  and  received.^ 

Qu<ere. — Whether  the  sheriff  was  justified  in  selUng  after 
the  act  of  bankruptcy?^ 

So  a  judgment  by  nil  dicity  though  obtained  without  col- 
lusion in  an  action  of  assumpsit,  has  been  decided  to  be 
within  the  108th  section,  which  comprises  every  species  of 
judgement,  except  judgment  aft«r  verdict,  trial  by  the  record, 
and  on  demuiTer;  and  this  though  the  judgment  was  ob- 
tained before  the  act  came  into  operation.  Nor  is  such  a 
judgment  less  a  jud<^ment  by  default,  because  a  writ  of 
inquiry  is  interposed  between  the  interlocutory  and  the  final 
judgment.® 

It  the  goods  are  sold  l)y  the  sheriff,  the  execution  is  valid, 

»    Taylor  v.  Taylor,  5  B.  &  C.  392.         ♦  Notley  v.  Buck,  8  B.  jb  C.  160. 
3  Hunt  y.  Jennings,  5  B.  St  C.         •  Ibid. 
6.50.  •  earning' v.W^V^orJ,  6  Bing.  502. 

3  Mitchell  V.  Knott,  2  G.  &  J.  293. 
VOL.  I.  K  K 
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although  the  act  of  bankruptcj  i^  comsiitted  before  the 
return  of  the  writ.^ 

Where  a  supplemental  order,  in  a  suit  in  equit  j  against 
he  bankrupt,  directed  payment  of  money  into  court,  it  wa^ 
held,  that  when  the  money  was  paid  in  under  the  order,  it 
was  specifically  fixed  with  the  equities  of  the  plaintiff^  and  as 
such  was  not  within  the  operation  of  the  108tn  section.^ 

As  an  execution,  in  order  to  have  any  legal  operation, 
must  (under  the  above  section)  be  served  and  levied  by 
seizure,  the  writ  being  merely  tested  befi>re  the  bankruptcy 
is  insufficient, — or  even  being  previously  delivered  to  the 
sheriff;  for  such  delivery  is  not  an  execution  of  it*  So, 
an  execution  of  the  writ,  by  a  delivery  of  the  warrant  to  a 
shopman  of  the  trader  as  a  special  bauiff,  though  there  were 
no  regular  bailifis  in  the  county  into  which  the  writ  wa5 
issued, — ^has  been  holden  not  to  be  a  sufficient  execution  of 
the  writ,  so  as  to  protect  the  property  agpiinst  the  clninis  of 
the  assignees,  by  reason  of  the  reputed  ownership.^  But 
where  the  goods  are  actually  seized  by  the  sheriff  oond  JuU 
before  the  act  of  bankruptc}^,  that  is  sufficient  to  render  the 
execution  valid.' 

When  the  act  of  bankruptcy  is  by  lyiny  in  prisouy  and  un 
execution  is  executed  after  the  first  arrest,  though  before  the 
act  of  bankruptcy  is  complete  by  lying  in  prison  the  full  time 
required  by  tne  statute, — it  has  beenlielcl  that  the  execution 
is  avoided,  by  relation  to  the  first  arrest.  * 

With  respect  to  the  validity  of  executions  and  attachment^ 
against  partners,  where  one  of  the  partners  has  previously 
committed  an  act  of  bankruptcy,  the  reader  is  referred  to 
the  preceding  chapter. 

If  the  goods  be  seized  by  the  sheriff  the  mitte  day  that 
the  party  commits  an  act  of  oankruptcy,  it  is  open  to  inquire 
which  had  the  priority ;  and  the  validity  of  the  execution 
has  been  held  to  depend  upon  such  priority.^  So,  where 
the  sheriff  took  possession,  and  the  same  day  at  a  lat^r  hour 
the  bankrupt  surrendered  in  discharge  of  his  bail,  the 
execution  has  been  holden  valid.  ^  But  where  an  extent 
of  the  Croivn  issues  the  same  day  that  the  assignment  of  the 

*  Higgim  V.  M'Adam^  3  Y.  &  *  Jackson  v.  Irvm,  2  Cmmp.  48. 

J.  1.  *  Cole  y.  Davies,  I  Ld.  R.  724. 

3  Hitchens  y.    CongrevBt    Mont.  •  Coppendale  v,  Brid^en,  3  Burr. 

225.  814  ;  but  see  ante,  77. 

3  PftUlips  V.   Thompion,  3  Lev.  '  Sadler  v.  Lei^h,  ^  Cwaap.  197. 

69.  191.   Bayiey  v.  Burning,  I  Lev.  "  Thomas  y.  Demmgtt,  2  B.  &  A. 

173.    SmaUcombe  y.  Cross,  1   Ld.  586. 
R.  251. 
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bankrupt's  effects  is  made  to  the  assignees^  in  this  case,  it 
has  been  held  that  the  Crown  shall  be  preferred;  ^ — though 
it  seems  very  doubtful  now, — since  the  old  maxim  in  law 
(of  there  being  no  fraction  of  a  day)  has  been  broken  in  upon 
by  many  subsequent  decisions,^ — whether  the  Crown  would 
really  be  preferred,  where  the  assignment  was  bondjide 
executed  oefore  the  issuing  of  the  extent. 

An  extent  of  the  Crown  binds  the  property  of  the  king^s 
debtor  from  the  teste  of  the  writ,  or  rather  from  the  time 
of  the  flat ;  for  the  writ,  at  whatever  time  it  issues,  may 
always  be  tested  the  same  date  as  the  Jlat,  tliough  it  cannot 
be  tested  before. '  Therefore,  if  it  is  issued  lit  any  time 
previous  to  the  execution  of  the  commissioner's  assignment — 
(before  which  the  property  is  not  legally  out  of  the  bank- 
rupt) ■* — it  will  be  preferred  to  the  claim  of  the  assignees ; 
and  this  preference,  it  seems,  will  prevail  as  well  with  respect 
to  debts  due  to  the  bankrupt  at  the  time  of  the  teste,  as 
with  the  bankm])t'8  goods ;^  for  the  Crown  is  not  ^ected 
by  the  operation  of  the  assignment,  in  relation  back  to  the 
act  of  bankruptcy.*  And  where  goods  were  seized  under  an 
extent,  and  the  writ  and  inquisition  returned  by  the  sheriff, 
though  the  debtor  becomes  a  bankrupt  before  the  issuing 
of  the  liberate,  the  execution  of  the  extent  is  good  '  against, 
the  assignees. 

If  an  extent  is  issued  after  the  date  of  the  bargain  and  sale 
of  the  bankrupt's  lands,  but  before  enrolment,  it  seems  that 
the  extent  will  be  preferred  to  the  bargain  and  sale ;  for  it 
has  been  held,  that  in  bankruptcy  the  enrolment  does  not 
(as  in  other  coses)  relate  back  to  the  date  of  the  bargain  and 
sale.® 

For  further  information,  as  to  the  operation  of  extents,  and 
other  process,  or  the  recovery  of  the  king's  debt,  the  reader 
is  referred  to  a  former  chapter,*  where  the  effect  of  the 
assignment  upon  the  process  of  the  Crown  has  been  already 
fiilly  considered. 


^  Rex  ▼.  Crvmpfofi,  dt.  2  Ves.  '  Attamey'Omeral'w.Capel,  2  Sir, 

295.     Pu'ker'8  Rep.  126.  480 ;  and  see  2  Str.  982.    4  T.  R. 

3  Saundenon  v.  Oregg,  3  Star.  411. 

72 :  and  see  ante.  '  Audley  v.  Halteif,    Cro.  Car. 

*  Rex  ▼.  Maim,  Str.  749.    West  148.    Jones,  203. 

on  Extents,  58.  •  Her  v.  Hopper.  West  on  Ex- 

«  Queen  v.  Amokl,  7  Vin.  Ab.  tents,  149,  et  seq.  Christ.  533 ;  and 

104.  see  ante,  349. 

^  Ibid. ;  and  see  ante.  Chap.  xi.  *  Chap.  xi.  Part  2,  sect.  10. 
Part  2,  sect.  10. 

kk2 
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Section  V. 
What  is  Notice  of  an  Act  of  Bankruptcy. 

It  will  have  been  observed,  in  the  progress  of  this  inquiiy 
as  to  the  effect  of  die  relation  to  the  act  of  bankniptcy,  that 
(with  the  exception  of  purchases  made  more  than  twdve 
calendar  months  before  the  commission  issues,  and  process  at 
the  suit  of  the  Crown,)  the  vahdity  of  any  dealing  or  trans- 
action with  the  bankrupt,  under  any  of  the  forgoing  dream- 
stances,  denends  entirely  upon  the  person  so  desuing  with  him 
having  no  ImoKledge  or  notice  that  he  had  committed  an  act 
of  bankruptcy.  A  most  important  branch  of  the  law  of 
relation,  therefore,  remains  to  be  considered,  viz.,  what 
amounts  to  notice  of  a  previous  act  of  bankruptcy  sufficient 
to  avoid  a  payment  to,  or  a  dealing  with  the  bankrupt— 
which  payment  or  dealing  would  otherwise  have  been  good. 

The  notice^  which  would  deprive  a  party  of  the  protection 
ffiven  him  by  former  acts  of  parliament,  has  been  defined  very 
differently  in  the  various  statutes }  some  confining  it  to  actual 
knarvledge^  of  an  act  of  bankruptcy,  while  others  extended  it 
to  notice  "  of  an  act  of  bankruptcy,  or  insolvenctf/'^  or  of 
*'  bankruptcy,  insolvency,  or  stoppage  of  patfrnenty^  And  by 
Sir  Samuel  Hominy's  acts  it  wv^frst  declared,  that  the  mere 
striking  of  a  docket^ — and  afterwards,  that  the  issuing  of  a 
commission  only' — should  amount  to  constructive  notice  of 
an  act  of  bankruptcy ; — ^this  last  provision  being  in  conformity 
with  the  old  rule  oi  law,  namely,  that  the  issuing  of  a  com- 
^mission  was  a  public  act,  of  which  all  the  world  was  bound  to 
take  notice.^ 

But  by  6  Geo.  4,  c.  16,  s.  83,  the  issmng  of  a  commission 
is  only  declared  to  be  notice  of  a  prior  act  of  bankruptcy 
Qf  an  act  of  bankruptcy  has  been  actually  committed  before 
the  issuing  of  the  commission) — provided  the  adjudication 

^  I  Jac.  1,  c.  15,  8.  14.  in  the  statute  1  Jac.  1,  c.  15.  a.  14» 

^19  Geo.  2,  c.  19»  a.  14.  (upon  the  construction  of  whidi 

3  46  Geo.  3,  c.  135,  a.  1 .  that  case  was  decided,)  must  be  con- 

^  Ibid.  8.  3.  strued  according  to  their  ordinarj 

^  49  Geo.  3,  c.  121,  s.  2.  and  popular  sense,  viz.  an  achud 

*  HUchcox  T.  Sedgewick,  2  Vem.  understanding  or  knowledge,   and 

156.     ^Vaikini  v.  Maund,  3  Camp,  not  a  knowledge  to  be  implied  bf 

308;   but  see  Sowerty  v.  Brooki,  force  of  law  (from  the  secret  issoiog 

4  B.  &  A.  523,  in  which  Lord  C.  J.  of  an  unknown  commission]  againat 

Abbott  very  justly  observes,  that  the  truth  of  the  fact. 

the  words  "  understand  or  known," 
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of  bankruptcy  shall  have  been  notified  in  the  London  Gazette^ 
and  the  person  to  be  affected  by  such  notice  may  reasonably 
be  presumed  to  have  seen  the  same. 

By  section  85,  also,  if  any  accredited  agent  of  any  body 
corporate  or  public  company  shall  have  had  notice  of  any  act 
of  bankruptcy,  the  corporation  or  company  shall  be  thereby 
deemed  to  have  had  such  notice. 

The  notice,  as  defined  by  the  new  statutes,*  is  simply 
"  ^wtice  of  a  prior  act  of  bankruptcy  ;'* — and  the  only  conr- 
structive  notice  is  the  issuing  of  a  commission^  provided  a 
previous  act  of  bankruptcy  has  been  actually  committed,  and 
the  adjudication  has  been  notified  in  the  Gazette,  and  the 
person  to  be  affected  by  the  notice  may  reasonably  be 
presumed  to  have  seen  the  same. 

The  only  actual  Twtice,  therefore,  that  will  now  prejudice  a 
party  being  confined  to  the  act  of'  bankruptcy,  it  becomes 
immaterial  to  consider  those  cases  decided  with  reference  to 
the  former  statutes,  and  determining  what  would  and  what 
would  not  amount  to  notice  of  insolvency,*  or  stoppage  of 
payment. 

"but  though  notice  of  a  docket  bein^  struck  is  no  longer 
notice  of  an  act  of  bankruptcy,^  yet  when  that  is  connected 
with  other  circumstaticcs — sucii  as  a  party  refusing  to  pay  a 
check  in  favour  of  a  bankrupt  without  an  indemnity — it  would 
be  strong  evidence  to  go  to  a  jury,  that  the  partj-  had  notice 
of  the  act  of  bankruptcy.^ 

For  where  enough  has  been  done  to  put  a  debtor  on  his 
guard,  so  as  to  give  him  reason  to  believe  that  his  creditor  is 
a  bankrupt,  this  may  amount  to  notice  of  an  act  of  bank- 
ruptcy, as  absolute  cortaint}'  of  the  fact  is  not  necessary; 
for  notice  does  not  mean  knowledge.* 

And  where  a  party  himself  strikes  a  docket  against  a  bank- 
rupt, this  is  primd  facie  evidence  of  his  havihg  notice  of  an 
act  of  bankruptcy.  Thus,  where  a  creditor  struck  a  docket 
against  the  banluii])t  which  he  ai^erwai*ds  abandoned,  and 
took  an  assignment  from  the  bankrupt  of  all  his  propert}',  in 
trust  for  himself  and  the  other  creditors ;  and  aner  he  had 
incurred  some  expense  in  the  execution  of  the  trusts,  another 
creditor  sued  out  a  fiat  against  the  bankrupt,  under  which  the 
assignees  seized  the  bankrupt's  property  in  the  hands  of  the 
first-named  creditor ;  it  was  held  that  he  had  no  lien  on  it, 
as  against  the  assignees,    the  docket  struck  by  him  being 

'  See  6  Geo.  4.  c.  16,  88.  81,  82,  ^  Hocking  v.   Acraman,  12  M. 

50;  and  2  &  3  Vict.  cc.  1 1  and  29.  &  W.  170.   1  Dowl.  N  S.  434. 

>  Anon.  1  Camp.  492,  n.    Bayly  *  Spratt  v.  ^o6Aou«f ,  4  Bing.  173. 

▼.  Schofield,  2  M.  ft  S.  338.  *  Ibid. 
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primdjitcic  evidence  of  his  having  notice  of  an  act  of  bank- 
Tuptcy  prior  to  the  trust  assignmenty  and  the  assignme&t 
itself  amounting  to  an  act  of  bankruptcy.^ 

When  the  act  of  bankruptcy  conaists  in  the  execution  of  a 
fraudulent  deed,  it  has  been  determined  that  notice  of  the 
deed  by  a  person  who  is  not  a  party  to  it,  is  not  suffident 
notice  of  the  act  of  bankruptcy.^  And  notice  to  a  shentiTfi 
officer  in  possession  under  a  Ji.  fa.  of  an  act  of  bankraptej; 
committed  by  the  defendant,  is  not  notice  within  2  <&  3  Vict 
c.  29.^  It  secmsy  however,  that  general  notice  to  the  creditor, 
that  the  debtor  has  committed  an  act  of  bankruptcy,  is  suf- 
ficient, without  stating  the  nature  of  it^  But  a  leU»r  firom 
the  bankrupt  to  the  creditor,  saying  he  had  resolved  not  to 
open  his  bank  on  Monday,  is  no  notice  of  an  act  of  bank- 
ruptcy, but  only  notice  of  an  intention  to  commit  an  act  of 
bankruptcy.* 

Buying  goods  of  a  trader  to  a  great  extent,  for  nearij 
two  years,  at  more  than  30  per  cent  under  prime  cost, 
is  evidence  of  knowledge  by  the  purchaser  of  the  insolvencj 
of  the  seller.^ 

>  Ex  pule  SwvOmme.   3  Dea.  «  Ilnd. 

M4.  «  £spateflUK/aap,8M.D.&D. 

a  lUad  V.  Ward,  7  Vrn.  119.  544. 

■  iXaiMiey  t.  Eaim,  10  M.  &  W.  •  Yate^y.  Canuew^  3  C.  &  P.  100. 
82. 
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Section  I. 
Oftlie  Bight  of  Set-off  generally  in  Bankruptcy. 

By  6  Geo.  4,  c.  16,  s.  50,  it  is  provided,  that  where 
there  has  been  mutual  credit  given  dj  the  bankrupt  and 
any  other  person,  or  where  there  are  mutual  debts  between 
the  bankrupt  and  any  other  person,  the  commissioners 
shall  state  the  account  between  them,  and  one  debt  or 
demand  may  be  set  off  against  another,  notwithstanding  any 
prior  act  of  bankruptcy  committed  by  the  bankrupt  before  the 
credit  given,  or  the  debt  contracted  oy  him ;  and  what  shall 
appear  to  be  due  on  either  side  on  the  balance  of  the  account 
shall  be  claimed  or  paid  on  either  side  respectively ;  and  every 
debt  or  demand  made  proveable  by  the  statute  against  tlie 
estate  of  the  bankrupt,  may  also  be  set  off  in  manner  afore- 
said against  such  estate,  provided  that  the  person  claiming 
the  benefit  of  such  set-on  had  not,  when  such  credit  was 
ffiven,  notice  of  an  act  of  bankruptcy  committed  by  the 
bankrupt. 

This  section  has  consolidated  the  provisions  of  the  5  Geo.  2, 
e.  30,  s.  28,  and  the  46  Geo.  3,  c.  135,  s.  3;  but  it  has  also 
made  some  alterations  in  the  enactments  of  those  statutes, 
which  it  may  be  as  well,  in  the  first  place,  to  notice.  Phrstj 
the  credit  need  not  now  be  given  (as  by  the  46  Geo.  3,  c.  153,) 
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two  months  before  the  date  of  the  fiat;  therefore,  the  ac- 
counts may  now  be  taken  down  to  the  date  of  the  fiat' 
Secondly y  the  notice,  by  which  the  party  is  to  be  affected, 
is  confined  simply  to  notice  of'  an  act  of  bankruptcy; 
and  it  is  now,  therefore,  immaterial  to  inquire  whether  the 
party  had  notice  that  the  bankrupt  was  insolvent,  or  had 
stopped  payment.  Thirdly y  the  statute  declares  that  ettry 
debt  or  demand  ivJnch  may  he  proved^  may  also  be  set  c^ 
a^inst  the  bankrupt's  estate.  Consequently,  all  those  cases^ 
wnich  have  been  decided  not  to  be  within  the  provision  as  to 
mutual  credit,  because  the  debt  was  contingent,  would  now 
meet  with  a  different  decision ;  as  such  debts  may  now  be 
proved  under  6  Geo.  4,  c.  16,  s.  66.  But,  with  this  excep- 
tion, it  does  not  appear  that  there  is  any  provision  in  that 
statute  to  constitute  a  case  of  mutual  credit,  which  wa.< 
not  so  before.^  And  as  the  accounts  may,  also,  now  be  taken 
down  to  the  date  of  the  commission,  provided  the  party 
had  no  notice  of  an  act  of  bankruptcy  wnen  the  credit  was 
given,  he  will  not  now  be  deprived  (as  he  was  before  the 
statute)'*  of  his  right  to  retain  a  payment  made  to  him  by  the 
bankrupt  after  an  act  of  bankruptcy,  for  the  purpose  of  taking 
up  bills  not  due,  but  which  he  has  made  himself  liable  to  pay 
wlien  due,  for  the  bankrupt's  accommodation. 

The  right  of  set-oif  in  bankruptcy  did  not,  as  has  been 
frequently  supposed,  originate  in  the  statute  law,  but  was 
(before  any  interference  of  the  legislature)  adopted  in  practice, 
by  the  courts  of  law,  which  permitted  a  creditor  to  set  off  his 
debt  against  his  bankrupt  debtor,  and  to  pay  over  or  prove 
the  balance,  as  the  case  mig^ht  happen  to  be.* 

And  this  remedy  or  right  of  set-off  of  the  creditor  of  a 
bankrupt,  is  more  comprehensive    and  effectual  than   the 

^  See  Southwood  v.  Taylor,  IB.  4A5  Ann.  c.  17,  which  was  cod- 

&  A.  471,  as  to  the  effect  of  the  tinued  for  five  yean  by  the  7  Ann. 

46  Geo.  3.  c.  25,  a.  4.    This  last  stat.  was  re- 

'  Ex  parte  Groome,  1  Atk.  115.  enacted  with  aome  variation  by  the 

Hancock  v.  Entwistle,  3  T.  R.  435.  5  Geo.  1,  c.  24,  which,  also,  was 

£z  parte  fVhittaker,   1  Rose,  301.  but  a  temporary  act;  and  after  its 

Sampson  v.  Burton,  2  B.  &  B.  89.  expiration,  a  similar  but  moreeffec- 

Dobson  V  Lockhart,  5  T.  R.  133.  tual  provision  relative  to   mutual 

^  Eden,  184.  debts  and  credits  was  incorporated 

*  Tamplin  v.  Diggint,  2  Camp,  in  the  5  Geo.  2,  c.  30,  a.  28.    Next 

312.    Kinder  v.  Buttenoorih,  6  B.  came  the  additional  provision  of  the 

&  C.  42.  46  Geo.  3 :   which  last  provisioo, 

'  Anon.  1  Mod.  215.    Chapman  together  with  that  of  the  5  Geo.  2, 
▼.  Derby,  2  Vem.  117;  and  see  1  seem  to  have  formed  the  ground- 
Christ.  B.  L.  279,  499.  1  Goodinge  work  for  the    enactment    in    the 
B.  L.  190.    The  first  stetute  that  present  statute, 
took  notice  of  the  right  was  the 
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general  law  of  setroff  under  the  statutes  of  the  S  Geo.  S^ 
c.  22;  and  8  Geo.  2^  c.  24, — in  the  construction  of  which, 
indeed,  doubts  were  formerly  entertained  whether  those 
statutes  could  be  extended  to  assignees  under  a  commission 
of  bankruptcy,^  on  the  ground  that  there  was  no  mutual  debt 
between  the  assignees  of  a  bankrupt  and  the  creditor.  But, 
though  the  right  of  set-off  in  bankruptcy  is  perfectly  distinct 
and  independent  from  that  given  by  the  general  statutes  of 
set-off,  yet  the  latter  are  held  now  to  extend  to  actions  by 
assignees,  concurrently  with  the  provision  of  the  bankrupt 
law  as  to  cases  of  mutual  credit^  It  is  not,  however,  intended 
to  discuss  every  case  that  has  been  decided  under  the  general 
statutes  of  set-off,  but  only  those  in  which  any  point  of 
bankruptcy  has  been  agitatecl  in  the  course  of  the  decision. 

If  a  creditor  consents  that  his  debtor  shall  set  off  the  debt 
against  a  debt  due  from  the  creditor  to  another  person,  it 
seems  that  the  agreement,  although  not  in  writing,  is  valid.^ 

A  set-off  may,  without  pleading  it,  be  given  in  evidence  in 
an  action  by  assignees,  and  it  may  be  eitner  as  to  the  whole 
or  part  of  the  demand,  with  a  tender  for  the  remainder.^ 


Section  II. 

Constructimi  of  tlie  Term  "  Mutual  Credit^^  and  Jierein  of 
Cases  of  Trust  and  Deposit. 

The  above  enactment,  we  perceive,  (in  accordance  with 
that  of  the  5  Geo.  2,  c.  30,  s.  28,)  relates  not  only  to 
muttwl  debts,  but  to  mutual  credits.  There  are  many  cases, 
therefore,  to  which  a  set-off  may  be  extended  where  an 
action  would  not  lie,  and  where  a  court  of  equity  even 
could  not  upon  a  bill  decree  an  account.^  The  statute,  also, 
is  not  to  De  construed  as  confined  to  dealings  in  trade 
only,  or  to  cases  where  there  are  mutual  running  accounts ; 
for  it  is  but  natural  justice  and  eauity,  that  in  all  cases  of 
mutual  creditf  only  the  balance  shall  be  paid.^  The  term 
**  mutual  credit"  has,  indeed,  always  received  from  the  courts 
a  very  liberal  construction,  and  has  likewise  not  been  con- 
fined merely  to  pecuniary  demands ;  for,  as  Lord  Hardwicke 

*  Ryall  V.  Larkin,  I  Wils.  i55.  »  Ex  parte  Deeze,    I  Atk.   228. 

*  Ridout  V.  Brougk,  Cowp.  133.  French  v.  Fenn,  C.  B.  L.  554.  At- 
Lock  ▼.  Bennet,  2  Atk.  48.  kinum  v.  EUiott,  7  T.  R.  378. 

'  Coxen  V.  Chadley,  1  C.  &  P.  '  Lane$borough  v.  Jones,  1  P. 
174,485.  Wms.  325. 

*  mils  V.  Crofts,  4  C.  &  P.  333. 
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observed,  it  would  be  hard  where  a  man  has  a  debt  due  from 
the  bankrupt — and  has  at  the  same  time  goods  of  a  bank- 
rupt in  his  nands;  which  cannot  be  got  from  him  without  the 
assistance  of  law  or  equity — ^that  the  assiraees  should  take 
them  from  him  without  satisfying  his  wnole  debt.^    This 
observation,  however,  must  be  confined  to  a  case  where  a 
party  has  (either  by  usage,  custom,  or  contract,)  a  lien  for 
nis  general  balance  on  goods  of  a  bankrupt  deposited  with 
him — or,  where  the  cremt  given  by  the  delivery  of  the  pro- 
perty must  in  its  nature  terminate  in  a  d^t^    The  right  of 
set-off  is,  indeed,  at  common  law  always  incident  to  the  right 
of  lien ;  but  the  amount  of  the  set-off  will  depend  upon  the 
nature  and  extent  of  the  lien.    Thus  a  factor^  having  by 
law  a  lien  for  his  general  balance^  will  have  a  right  to  set  off 
the  Tvlwle  of  Im  debt  due  from  the  bankrupt;  and  (in  his 
case)  not  only  by  virtue  of  such  general  lien,  but  also  by 
reason  that  the  goods  delivered  to  him  were  delivered  for  the 
purpose  of  sale,  and  therefore  constituted  such  a  credit  as 
must  terminate  in  a  debt.     But  2k  fuller  or  a  miUery  who 
have  only  a  particular  lien,  and  to  whom  the  cloths  and  the 
corn  are  delivered,  not  for  the  purjwses  of  sale,  but  merely  to 
be  respectively  dressed  and  ground — a  deliver}',  consequently, 
which  is  not  such  a  credit  as  must  terminate  in  a  debt — ^have 
neitlier  of  tliem  a  right  of  set-off  beyond  the  amount  of 
their  respective  charges  for  their  labour  bestowed  on  the 
specific  goods  remaining  in  their  possession.     They  have, 
tnerefore,  not  a  riffht  of  set-off  under  the  present,  or  indeed 
under  any  of  the  rormer  statutes  relating  to  bankrupts ;  for 
the  term  "  mutual  credit'*  cannot  be  extended  ^  to  a  case  of 
this  description. 

The  above  observation,  indeed,  of  Lord  Hardwicke  in  £x 
parte  Deeze^  has  been  commented  upon  in  many  decisions,  as 
if  it  was  apphcable  to  every  case  of  deposit  or  mutual  trust, 
whatever  may  be  the  object  otmirpose  of  the  deposit  or  trust. 
But  Lord  Cnief  Justice  Oibbs  has  clearly  snown  in  the 
above-mentioned  case  of  Rose  v.  Hart,  that  though  some- 
thing more  is  meant  by  the  term  mutual  credit  than  the 
words  mutual  ddft  import, — ^yet  as  the  statute  says  that  upon 
stating  tlie  account  one  debt  may  be  set  ag-ainst  another, 
this  implies  that  the  legislature  meant  such  credits  only  as 
must  in  tlieir  nature  terminate  in  debts.  As  when  a  debt  is 
due  from  one  party,  and  credit  is  given  by  him  to  the  other 
for  a  sum  of  money  payable  at  a  future  day,  and  which  will 

^  I  Atk.  228.  «  Rote  v.  HarU  8  Taunt,  499. 

=  «w  V.  Bart,  8  Taunt.  499. 
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tlun  became  a  SUht — or  where  there  is  a  debt  on  one  side, 
and  a  delivery  of  property,  with  directions  to  turn  it  into 
money,  on  the  other; — in  such  cases,  the  credit  given  by  th^ 
delivery  of  the  property  must  in  its  nature  terminate  in  a 
debt ;  the  balance  will  be  taken  on  the  two  debts,  and  the 
words  of  the  statute  will  in  all  respects  be  complied  with. 
But  where  there  is  a  mere  deposit  of  property,  without  any 
authority  to  turn  it  into  money,  tw  d^bt  can  ever  arise  out  of 
it ;  and,  therefore,  it  is  not  a  credit  within  the  meaning  of 
the  statute.  This  principle,  his  lordship  says,  will  supjwrt 
all  the  cases  that  have  been  determined  on  the  subject ;  that 
is,  all  those  cases  in  which  there  was  no  evidence  of  the  right 
of  a  lien  for  the  general  balance. 

The  general  right  of  lien  depends  upon  totally  different 
principles  from  the  doctrine  oi  set-off  in  hanliruptcy — ^though 
in  many  of  the  reported  cases  it  is  not  very  clear  whether 
the  determination  proceeded  in  respect  of  the  set-off  or  the 
lien.  Where  the  creditor  is  entitled  to  a  general  lien,  their 
he  may,  independently  of  any  statute  as  to  set-off  or  mutual 
credit,  retain  the  goods  in  his  possession  until  he  has  been 
satisfied  his  whole  debt.  As  where  a  paclter  had  goods  of 
the  bankrupt's  in  his  hands,  and  there  was  evidence  of  a 
custom  that  packers  had  a  general  lien  upon  all  goods  in 
their  possession,  it  was  decided  that  he  might  retain  the 
goods  for  the  whole  of  his  demand.^  But  in  the  case  of 
the  miller  before  mentioned,  who  had  com  and  flour  of  the 
bankrupt's  in  his  possession,  and  where  therc^  was  no  evidence 
of  any  custom  in  the  trade  entitlino*  him  to  a  gcnn*al  lien,  he 
was  only  allowed  to  retain  for  tne  price  oV  grindinj^  the 
.specific  com.2  These  cases,  therefore,  seem  to  establisli  the 
position  that,  unless  on  the  gi'ouud  of  usage  or  positive 
agreement,  a  depository  of  goods  for  other  purposes  than  that 
or  sale  has  no  right  under  the  particular  provision  in  the 
new  statute  as  to  mutual  credit,  to  set  off  against  the  value 
of  such  goods  the  whole  of  a  debt  due  from  the  bankrupt  to 
himself. 

A  trust,  however,  between  t^\'o  parties,  where  the  object 

'  £x  parte  Dwz^,   1  Atk.  228.  unaccompanied  by  any  statemeift 

This  evidence  of  the  custom  does  of  the  real  ground  of  his  decision, 

not  appear  in  the  report  of  the  have  been  the  cause,  perhaps,  of 

case  itself;   but  the  fact  was  so  their  receiving  in  subsequent  cases 

stated  by  Lord  Hardwicke  in  the  somewhat  too  great  a  latitude  of 

subsequent  caae  of  ex  parte  Ocken-  construction.    See  an  able  analysis 

den,  when  he  was  pressed  with  his  of  all  the  cases  on  this  subject  in 

former  decision  in  this  case.    And  Eden's  B.  L.  179,  et  scq. 

these  genercU  obiervations  of  bis,  ^  Ex    parte    Ockenden,    1    Atk. 

therefore,  in  ex  parte  Veeze,  being  234. 
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of  the  trust  was  the  talc  of  goodty  and  one  party  was  indebted 
to  the  other  on  another  account^  has  be^  decided  to  be  a 
mutual  credit  within  the  former  statutes.  Thus,  where  tliree 
persons  joined  in  an  adventure  to  buy  and  sell  pearls^  one  of 
whom  was  to  advance  the  mone^  and  to  sell  the  pearls,  bat 
the  profit  and  loss  was  to  be  divided  between  the  three ; — 
one  of  the  parties  becoming  bankrupt,  the  party  (who  was  to 
sell  the  pearls)  was  dlowea  to  set  off  a  debt  due  to  him  from 
the  bankrupt,  in  an  action  commenced  against  him  by  the 
assififnees,  against  a  third  share  of  the  pearfi  belonging  to  the 
ban£rupt, — although  the  pearls  were  not  sold,  nor  me  produce 
received,  until  after  the  bankruptcy.^ 

So  where  A.  purchased  of  B.  a  parcel  of  goods,  and  after- 
wards a  second  parcel,  both  at  six  months'  credit,  and  when 
the  first  sum  became  due,  lodged  in  the  hands  of  B.  a  bill  of 
exchange  for  a  larger  amount  than  the  value  of  the  goods, 
in  order  to  pay  wunt  then  remained  due  in  respect  of  the 
fiTst  parcel,  B.  engaging  to  return  the  overplus  when  line 
bill  should  be  paid — it  being  understood  that  this  deposit  was 
not  a  general  deposit  to  answer  both  demands,  but  for  the 
specific  purpose  of  seciuring  only  the  remainder  of  the  value 
of  the^r^^  parcel — B.  received  the  amount  of  the  bill,  and 
then  A.  became  bankrupt,  not  having  paid  for  the  sfomd 
parcel: — ^upon  an  action  brou^^ht  by  A.s  assignees  for  the 
surplus  of  the  bill,  it  was  hela  that  B.  might  retain  it,  to 
satisfy  his  demands  on  A.  for  the  second  parcel, — Loni 
Eenyon  observing  that  he  agreed  with  the  doctrine,  that 
where  there  is  a  trust  between  both  parties,  there  is  a  mutual 
credit)  and  that  justice  required  that  the  whole  account  on 
both  sides  should  be  stated,  and  that  the  balance  should  be 
the  only  thing  to  constitute  the  debt.^ 

So,  also,  uniere  a  principal  entrusted  his  broker  with  a 
policy  of  insurance  to  receive  an  average  loss  imder  it,  and 
then  became  a  bankrupt — and  the  broker  aft:erwards  received 
the  average  loss, — he  was  allowed  to  set  off  several  sums 
of  money  due  to  him  from  the  bankrupt  for  premiums,  £c. 
against  the  amount  he  received  upon  the  policy  after  the 
bankruptcy;  for  the  average  loss  was  hela  to  be  a  debt 
due  before  the  bankruptcy,  though  not  ascertained  till 
aftierwards.^ 

In  another  case,  A.  (a  merchant)  employed  B.  (a  broker) 

1  Prmeh  v.  Pern,  C.  B.  L.  536.  *  Whitehead  v.  Vmtfrhan,  C.  B. 

*  Atkinton  v.  miott,   1    T.  R.     L.  566.    Parher  v.   Carter,   iWd. 
tl^l  but  see  Key  v.  PImt,  1  Swanst.     567. 
30,  and  post,  759. 
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to  effect  policies  and  sell  goods^  and  trusted  him  with  the 
possession  of  the  policies  and  the  goods;  A.  being  indebted 
to  B.  for  premiums  of  insurance,  and  haying  obtained  an 
advance  of  money  upon  a  pledge  of  goods  placed  in  B/s 
hands  for  sale,  but  not  on  those  goods  to  the  exclusion  of 
A/s  general  credit,  became  bankrupt :  afterwards  a  loss  hap- 
penea  on  one  of  the  policies,  and  B.  received  it  from  the 
underwriters; — this  was  decided  to  be  a  case  of  mutual 
credit,  and  that  B.  might  retain  the  sum  received  for  the 
loss,  not  only  in  liquidation  of  the  balance  due  for  the  pre- 
miums, but  also  of  his  advances — Lord  Chief  Justice  Gibbs 
(who  tried  the  case)  deciding  it  on  the  ground  that  the 
bankrupts  had  trusted  the  defendants  with  the  possession  of 
goods  and  of  policies  of  insurance,  and  that  the  defendants 
had  trusted  the  bankrupts  with  the  money  advanced,  and 
the  premiums  paid  for  them  on  the  policies;  and  that  the 
general  principle  was,  that  wherever  each  party  has  trusted 
the  other  with  the  possession  of  value,  the  assignees  of  either 
party  Tin  case  of  nis  bankruptcy)  can  only  withdraw  that 
value  from  the  other,  on  the  terms  of  paying  what  is  due 
between  them.^ 

A  sum  of  money,  also,  payable  after  the  bankruptcy  at  a 
future  day,  though  not  in  strictness  a  mutual  debt,  is  held  to 
be  within  the  meaning  of  the  term  "  mutual  credit"^  Thus, 
where  A.  lent  his  acceptance  to  the  bankrupts,  which  did  not 
become  due  till  after  the  act  of  bankruptcy,  and  was  then 
outstanding  in  the  hands  of  third  persons — and  A.  paid  the 
amount  after  the  commission  issued,  and  before  an  action  was 
brought  against  him  by  the  assignees  for  a  debt  owing  by 
him  to  the  bankrupt ; — ^it  was  holden,  that  he  was  entitled  to 
set  off  the  amount  of  such  payment  under  the  words  ^'mutual 
credit.*^^  So,  where  certain  bankers  had  discounted  bills  of 
exchange  for  the  banki-upt,  giving  him  credit  for  their  value 
in  his  account — and  while  they  were  still  running,  struck  a 
balance,  by  which  they  admitted  themselves  indebted  to 
the  bankrupt — ^and  after  his  bankruptcy  the  bills  were  dis- 
honoured ; — it*was  held,  that  in  an  action  by  the  assignees 
for  the  balance  admitted  to  be  due  before  the  bankruptcy,  the 
bankers  had  a  right  to  set  off  the  amount  of  the  dishonoured 
bills.* 

In  all  these  cases  it  will  be  observed,  that  what  was  allowed 
as  a  mutual  credit  was  of  such  a  nature  as  must  terminate 

^  OUve  V.  Smith,  5  Taunt.  56.  Ex  parte  Boyle,  C.  B.  L.  542.    Ex 

'  Ex  parte  Pre»cott,  1  Atk.  230.      parte  Wagsiaff,  13  Ves.  65. 
'  Smith  v.  Hodion,  4  T.  R.  211.         *  Arbouin  ▼.    Tritton,    .    Holt, 

N.  P.  C.  408. 
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in  a  cross  debt.  Thus  in  Pretieh  v.  Fenny  there  was  a  debt 
due  from  one  party  to  the  other,  and  one  party  was  entrosted 
by  the  other  with  his  share  in  the  pearls  tor  sale,  whidi 
(when  sold)  would  of  course  constitute  a  cross  debt  in  respect 
of  the  proceeds.  So  in  Whitehead  v.  Vaughan^  and  Ul^ 
V.  Smith,  the  bankrupts  were  indebted  to  the  defendants,  and 
delivered  policies  of  insurance  to  them  to  collect  losses,  which 
(when  collected)  would  make  the  defendants  their  debtors  for 
the  amount.  And  in  Smith  r,  Jfodson,  the  defendant  had 
entrusted  the  bankrupt  with  his  acceptance,  which  he  was 
liable  to  pay,  and  which  (when  paid)  would  create  a  ddft 
from  the  bankrupt  to  him  for  the  amount. 

But  a  contract  to  indorse  a  bill  of  exchan^  is  not  a  case 
of  mutual  credit  within  the  6  Geo.  4,  c.  16,  s.  50,  but 
merely  a  case  where  a  cause  of  action  arises  for  the  non- 
performance of  a  contract.^ 

And  where  there  is  an  exi)ress  contract  establishing  a  lien 
on  a  chattel  for  payment  of  a  particular  debt,  then  this  is  not 
subject  to  be  aefeated  by  any  right  of  set-off  under  the 
statute ;  as  where  a  tradesman  undertook  to  repair  a  carnage 
for  a  person  to  whom  he  was  indebted,  and  it  was  agreed 
that  the  work  should  be  paid  for  in  ready  money,  and  he 
afterwards  became  bankrupt  j  it  was  held  that  the  6  Geo.  4, 
c.  16,  s.  50,  did  not,  in  this  case,  render  the  assignees  liable 
in  trover  for  reftising  to  deliver  the  carriage  to  the  creditors, 
on  his  offering  to  set  off  the  price  of  the  work  against  Ins 
own  demand.^ 

There  is  another  case  under  this  head  which  seems  to 
have  gone  ftirther  than  any  of  the  preceding,  inasmuch  as 
the  delivery  of  the  goods  to  constitute  the  debt  was  only  a 
comtmctivc  delivery  to  the  party  dealing  with  the  bank- 
rupt, while  in  all  tne  otner  cases,  the  property  had  been 
eitner  actually  delivered,  or  was  already  in  tne  possession  of 
the  party.  J.  S.  being  desirous  of  making  a  shipment  for 
his  own  risk  and  advantage,  but  not  in  his  own  name,  repre- 
sented to  the  merchants  (through  whom  the  shipment  was 
to  be  made)  that  the  goods  were  the  property  of  A., 
and  shipped  on  his  account, — and  A.  accordingly  (by  the 
desire  oi  J.  S.)  wrote  to  the  merchants,  stating  tne  fact  to 
be  so,  and  directing  them  to  insure,  and  advance  money  to 
J.  S.  on  the  goods,  which  was  done : — J.  S.  at  this  time 
was  largely  indebted  to  A.,  and  afterwards  became  bank- 
rupt 'j — ^under  these  circumstances,  it  was  held  that  this  was 
a  credit  given  to  A.  by  J.  S.  by  the  delivery  of  goods  in  its 

1  Roie  V.  S%m$,  1  B.  &  Adol.  521.         '  Clarke  v.  Fell,  4  B.  &  Ad.  404. 
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nature  likely  to  terminate  in  a  debt ;  and  that  A.  was  not 
only  entitled  to  recover  the  proceeds  of  the  shipment  from 
the  merchants,  hut  to  set  off  against  those  proceeds  the 
amount  of  the  debt  due  to  him  from  the  bankrupt. ^ 

But  where  a  bailee  is  entrusted  with  property  of  a  bank- 
rupt for  a  special  and  limited  purpose^  then  (like  the  case  of 
the  miller  and  the  fuller,  who  have  no  general  lien)  such  a 
transaction  does  not  form  a  case  of  mutual  credit  within 
the  meaning  of  the  statute.  As  where  the  bankrupts  depo- 
sited a  bill  of  exchange  with  a  creditor,  for  the  specific 
purj)ose  of  raising  money  on  it,  and  not  as  a  satistaction 
of  his  debt ; — it  was  held  that  the  creditor  (having  only  ad- 
vanced part  of  the  amount)  could  not,  in  an  action  of  trover 
by  the  assignees,  retain  the  bill  for  his  general  balance  pre- 
viously due  to  him  from  the  bankrupts,  but  only  for  the 
money  actually  advanced  by  him  on  the  bill.^  And  Lord 
Eldon,  when  the  same  case  came  afterwards  before  him  on 
petition,  said  that  it  was  contrary  to  natural  equity  that  a 
creditor  who  had  made  advances  on  the  security  of  a  bill  of 
exchange  deposited  with  him  for  a  special  purpose,  and  who 
had  undertaken  to  receive  the  amount  when  due,  and  return 
the  surplus,  should  set  off  advances  prior  to  the  transaction 
against  a  demand  by  the  assignees  for  the  bill.^ 

So,  where  the  bankrupts  had  remitted  a  bill  to  the  de- 
fendants, for  the  express  purpose  of  getting  it  discounted, 
and  applying  the  proceeds  in  a  particmar  way ;  but,  insteaa 
of  doing  this,  the  defendants  retained  the  bill,  and  received 
the  money  when  due,  which  was  after  the  bankruptcy ;  it 
was  held  that  the  assignees  might  sue  the  defenaants  for 
TOoney  had  and  received,  and  that  the  latter  could  not  set  off 
a  debt  due  from  the  bankrupts.^ 

It  is  not  necessary  in  order  to  constitute  a  case  of  mutual 
credit  within  the  meaning  of  the  statute,  that  the  parties 
intended  to  trust  each  other  in  the  transaction  ;  for  if  a  bill 
of  exchange,  which  is  accepted  by  the  bankrupt,  be  sent 
out  into  the  world,  credit  is  then  given  to  the  acceptor  by 
every  person  who  takes  the  bill.^  Thus,  where  a  bill 
accepted  by  A.  got  into  the  hands  of  B.,  and  B.  bought 

^  Easum  v.  Cato,  5  B.  &  A.  861 .  there  w&s  a  distinction  between  the 

^  Key  V.   Flint,    8    Taunt.   21.  two  caaes,  inasmuch  as  the  form  of 

1  Moore,  451.  action  in  that  case  was  <zs9umpsit, 

3  Ex  parte  Flint,  1  Swanst.  30.  and  in  this  trover. 

This     decision    certainly    appears  *  Buchamm  ▼.  FiiuUey,  9  B.  &  C. 

somewhat  at    yariance   with  that  788. 

of  Atkinson  v.  Elliott,  ante,   756,  *  Per  Bullcr,   J.,    3  T.  R.  508 

though  Lord  C.  J.  Dallas  thought  (note). 
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goods  of  A.^ — ^it  waa  holdon  that  there  was  a  mutual  credit 
between  A.  and  B.,  although  A.  did  not  know  that  the  bill 
was  in  B/s  hands.^ 


Section  III. 

As  to  Joint  and  Separate  Debts. 

(And  see  post;  Section  YI.) 

In  order  to  establish  a  dear  right  of  set-oft^  it  is  essential 
that  the  debt  claimed  to  be  due  to  either  party,  or  the  credit 
given,  should  be  due  to  or  given  by  him  in  his  own  right^ 
and  not  in  the  right  of  another  person;  for,  though  the 
statute  is  intended  to  give  a  certain  extension  to  the  right 
of  set-off  at  law,  yet  it  does  not  take  away  the  necessity 
of  what  was  before  required  in  these  cases,  viz.,  a  strict 
mutuality.  Therefore,  there  can  be  no  set-off  between  j<»«i^ 
and  separate  debts.  This  principle,  indeed,  has  always  pre- 
vailed at  law;  and  though  m  bankruptcy  such  a  set-off  oas 
been  in  some  cases  formerly  permittecl,^  yet  it  seems  to  be 
now  established,  that  (unless  there  is  a  special  agreement 
between  the  parties  to  the  contrary)  the  same  nue  in  this 
respect  ought  to  govern  set-oft"  in  bankruptcy,  as  well  as 
set-off  at  law.^    Thus,  whei*e  A.  had  a  joint  demand  against 

B.  and  C,  who  were  also  joint  creditors  of  A., — ^and  S.  and 

C.  having  dissolved  their  partnership,  B.  (by  a  letter  ad- 
dressed to  A.)  made  himself  separately  Uable  to  A.,  on 
account  of  the  joint  demand  of  A.  against  himself  and  C.; — 
Lord  Eldon  held  that  B.  was,  under  these  circumstances, 
not  entitled  to  set  off  against  A.'s  demand  (though  originally 
joint)  the  joint  debt  due  from  A.  to  B.  and  C. ;  for  that, 
when  B.  made  himself  separately  liable  to  A.,  his  doing  so 
did  not  make  the  joint  debt,  due  fromi  A.  to  B.  and  C.,  a 
separate  debt  to  B.^  And  the  same  rule,  that  a  joint  debt 
cannot  be  set  oft*  against  a  separate  demand,  prevails  also  in 
equity,  as  well  as  in  banki-uptcy  and  at  law.* 

But  where  a  joint  debt  has — ^by  the  death  of  all  the 
persons  but  one  to  whom  it  was  jointly  due, — ^become  a  debt 


1  Hankey  v.   Smith,  ibid. ;   and  '  £z  parte  ChrUHe,  10  Yes.  105. 

see  Sheldon  V.  Rothschild,  8  Taunt.  Ex  parte  Twogood,   11  Yes.  517; 

156,  and  see  Doe  v.  Damton,  3  East«  149. 

3  Ex  parte  Edwards,  1  Atk.  100.  *  Ex  parte  Ross,  Buck,  125. 

£x  parte  Qumten,  3  Yes.  248.  ^  Addis  v.  Knight,  2  Meriv.  1 17. 
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to  the  survivor^  it  has  been  held;  under  the  statutes  of  set-off 
at  laW;  that  such  a  debt  may  then  be  considered  as  a  separate 
debt,  and  may  be  set  ofi  against  a  debt  due  from  such 
survivor  in  his  own  ri^ht.^  And,  in  like  manner,  a  de- 
fendant may  set  off  a  debt  due  to  Ynsnjrorn  the  plaintiff  as 
surviving  partner,  against  a  debt  due  from  himself  to  the 
plaintiff  in  his  own  right.^  So,  a  joint  and  several  bond 
may  be  set  off  against  only  one  of  the  obligors  who  executed 
it ;  for  the  Ijond,  being  J^nn^  and  several,  became  the  sepanite 
debt  of  both.^  So,  in  an  action  by  several  partners,  where  the 
name  of  one  only  appeared  in  the  business,  the  defendant 
was  allowed  to  set  off  a  debt  due  to  him  from  that  one 
partner — ^the  other  partners  having  (as  Lord  Kenyon  ex- 
pressed it)  held  out  mlse  colours  to  the  world,  by  permitting 
that  one  partner  to  appear  as  the  sole  owner.  ^  So  also^ 
where  the  defendants  gitve  their  bankers  a  note  on  account 
of  a  demand  which  the  bankers  made  on  them,  but  which 
afiterwards  proved  to  be  much  less  than  the  sum  for  which 
the  note  was  given, — ^and  the  bankers  indorsed  the  note  to 
another  firm,  which  was  formed  of  some  of  tlie  partners  of 
the  banking-house, — and  the  holders  brought  an  action 
against  the  defendants ; — ^the  defendants  were  held  entitled 
to  set  off  a  debt  due  to  them  from  the  bankers ;  for  the 
parties  who  brought  the  action  (being  partners  in  the  bank** 
ing-house)  could  not,  as  between  themselves,  divert  the  note  to 
another  purpose,  and  leave  the  whole  of  the  defendant's  debt 
outstanding.* 

As  the  statute  also  only  relates  to  mutual  credits  between 
banJirupts  and  other  persons,  it  will  not  apply  to  a  case 
where  only  some  partners  of  a  firm  are  bankrupts.  Conse- 
auently,  though  an  action  be  brought  by  the  assignees  of 
the  bankrupt  partners  together  with  the  solvent  partner 
against  a  defendant,  on  account  of  a  partnership  debt,  the 
defendant,  if  he  is  not  entitled  to  a  set-off  at  law,  is  not 
entitled  under  the  foregoing  enactment  as  to  mutual  credit; 
for  in  such  a  case,  if  any  credit  existed,  it  was  between  the 
bankrupts  together  witn  a  solvent  person  on  the  one  side, 
and  the  defendant  on  the  other.  Therefore,  where  three 
partners.  A.,  B.,  and  C,  delivered  bills  to  D.  for  a  special 
purpose,  and  A.  and  B.  became  bankrupts, — it  was  held, 
that  in  an  action  brought  by  their  assignees  (together  with 
the  solvent  partner  C.)  against  D.,  for  the  proceeds  of  the 

*  Slipper  V.  Slidstone,  5  T.  R.  493.         *  Stacey  v.  Ross,  2  Esp.  269. 
«  French  v.  Andrade,  6  T.  R.  682.         *  Puller  v.  Roe,  Peake,  197 ;  and 
'  Fletcher  v.  Dyche,  2  T.  R.  32.        see  post,  as  to  Equitable  Set-off. 
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bills;  the  defendant  could  not  set  off  against  such  claim  a 
debt  due  to  him  from  A.^  B.,  and  C.^ 


Section  IV. 
Of  Set-off  between  partmilar  Persons. 

A  debt  due  to  an  executor  in  his  repretentatwe  chaneter, 
eaanot  be  set  off  against  a  debt  due  mm  him  on  his  primti 
account.^  And  though  the  executor  also  happen  to  be 
residuary  legatee^  such  a  set-off  will  not  be  aUovred ;  fat 
these  are  debts  in  different  rights,  and  there  is  no  mutual 
credit^  But  idtere  an  executor  had  furnished  money  and 
goods  to  a  legatee,  who  became  bankrupt — upon  which  the 
executm:  filed  a  bill  against  the  assignees  for  an  allowance 
to  be  made  to  him  out  of  the  legacy,  on  acoount  of  the 
money  which  the  bankrupt  owed  him, — ^the  court  decided 
that  a  legacy  due  from  an  executcur  (who  admits  assets)  is 
in  equity  a  debt  due  from  the  executor,  and  in  this  case 
allowed  the  set-off.'*  So,  an  executor  may  set  off  a  debl 
due  to  the  testator  against  a  legacy  beoueathed  to  the 
bankrupt;  for  when  the  assignees  bring  tneir  bill  against 
the  executor,  they  can  only  stand  in  the  place  of  the  legatee, 
and  can  have  no  netter  right  than  what  the  legatee  himself 
possessed.* 

A  debt  due  from  the  bankrupt  to  a  trustee,  on  aocount  of 
his  trust f  cannot  be  set  off  by  tne  ta!iistee  against  a  debt  due 
from  him  in  his  own  right.  Therefore,  where  third  persons 
holding  the  acceptance  of  a  trader  (who  was  known  to  be 
then  in  bad  circumstances),  agreed  with  the  de£mdants,  as  a 
mode  of  covering  the  amount  of  the  bill,  that  it  should  be 
indorsed  to  them,  and  that  they  should  purchase  goods  of 
the  trader  to  be  paid  for  by  a  bill  at  three  months'  date^  or 
made  equal  to  cash  in  three  months  (before  which  time 
the  trader's  acceptance  would  be  due) — ^but  without  com- 
municating to  the  trader  that  they  were  the  holders  of 
his  acceptance — and  the  goods  were  purchased  by  the  de- 
fendants according  to  the  mode  agreed  upon ; — it  was  held, 

'  Staniforth  v.  Fellowes,!  Manh.  against  a  debt  aocrtiing  to  the  eze- 

184 ;  and  see  Thamaton  v.  Prere,  10  cutor.  See  also  ShMpnum  v.  Thomtu, 

East,  418.  1  Esp.  240.  BuU,  N.  P.  ISO. 

"  Bishop  V.  Church,  3  Atk.  691 ;  ^  Ibid, 

and  see  Willes,  103,  for  cases  which  *  Jt^a  t.  fVbod,  2  P.  Wms.  128. 

determine  that  a  debt,  accruing  to  '  Ibid.;  trnd see  Bunidgor, Bote, 

a  party  in  the  lifetime  of  the  tes-  1  Y.  &  C,  C.  C.  190.  And  ex  parte 

tator,  cannot  be  set  off  by  him  Makins,  2  M.  D.  &D.  509. 
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that  the  trader  having  become  banldrupt,  and  his  assignees 
having  bron^t  assompsit  to  leoover  the  value  of  the  goods 
sold  and  d^vered  to  the  defendants,  the  latter  could  not 
set  off  the  bankrupt's  acceptance,  as  they  did  not  hold  it 
in  their  anm  right f  but  in  meet  as  trustees  for  the  persons 
who  had  indorsed  it  to  them  for  the  above-mentioned  pur- 
pose.^ This  case  was  decided  on  the  ground  of  fraud, — 
and  that  the  defendants  were  not  the  band  Jide  holders  of 
the  bill,  but  had  lent  themselves  improperly  to  the  real 
owners,  to  obtain  for  the  latter  a  right  of  set-off.  Where, 
however,  a  creditor  buys  goods  of  his  debtor  in  the  ordinary 
mode  of  business,  though  the  contract  be  to  pay  for  the 
goods  in  ready  money,  the  creditor  will  then  not  be  pre- 
vented from  setting  off  his  debt  i^ainst  the  price  of  the 
sooda.^  If  an  action  be  commenced Iby  a  trustee  in  right  of 
nis  trust,  the  defendant  may  set  off  a  debt  due  to  him  from  the 
etstui  que  trust^ 

The'  directors,  or  trustees,  of  a  publie  company  incorpo- 
rated by  act  of  parliament,  cannot  set  off  a  debt  due  to 
them  from  the  bankrupt  for  a  loan  of  money  before  his 
bankruptcy,  against  a  demand  made  upon  tnem  by  the 
assiraees  for  the  amount  of  the  stock  held  by  the  bankrupt, 
the  loan  not  being  made  on  the  credit  of  the  stock;  for  it 
was  considered  that  the  bankrupt  was  indebted  to  them 
upon  the  loan  as  private  persons,  and  that  the  stock  was  due 
to  him  from  the  company  in  their  corporate  capacity :  it  was 
considered  also,  that  the  company  could  have  no  lien  upon 
the  stock,  having  no  such  specml  property  in  it  as  could 
give  them  a  lien ;  for  they  were  vested  with  the  stock  in 
their  corporate  capacity  only,  and  for  the  particular  purposes 
directed  oy  the  act ;  but  the  specific  stock  of  each  proprietor 
was  Vested  in  himself  alone.^  But  where  there  was  an 
express  bye-law  subjecting  the  stock  of  each  member  of  a 
company  to  be  distrained  for  such  debts  as  he  should  owe 
them,  and  the  bankrupt  was  indebted  to  them  for  a  balance 
in  his  hands  as  their  banker,  or  cashier, — the  company  was 
allowed  in  this  case  to  set  off  the  debt  against  the  stock 
and  dividends  belonging^  to  the  bankrupt.  So  also,  where 
a  director  of  a  public  company  assigned  his  salary  and  share 
to  the  company,  in  order  to  secure  a  debt  due  from  him  to 
them  on  his  private  account,  and  empowered  the  company  to 

'  Fairv.  M*lver,  16  East,  130 ;  see  ^  Megltoruchi  v.  Royal  Exchange 

al80/^5/ery.7FUm)n,12M.8tW.  191.  Auwrance    Company,    1    £q.    Ca. 

2  Eland  v.  Karr,  1  East,  375.  Ab.  9. 

3  Bottomley  v.  Brook,  Whitm.  *  Gibion  v.  HudsonU  Bay  Cam' 
B.  L.  204.    Rudge  v.  Birch,  ibid,  pany,  I  Str.  645. 

fVehfter  v.  Scolet,  ibid. 


764  Of  Setoff.  [Chap.  17. 

direct  the  treasurer  to  retain  his  salary  and  dividends,  and 
sell  his  shares  for  the  payment  of  the  debt, — ^but  the  poirer 
given  to  the  company  had  not  been  exercised^  and  the  shares 
still  remained  in  the  director's  name, — it  was  held,  that 
though  the  shares  on  his  bankruptcy  passed  to  his  assignees, 
as  being  in  his  order  and  disposition,  yet  that  the  company 
had  a  right  of  set-off  for  the  dividends  and  salary  due  to 
him  at  ms  bankruptcy.^ 

A  debt  owing  by  the  bankrupt  to  the  wife^  dumsola,  cannot 
be  set  off  against  a  debt  due  from  the  ^luMHind.^  And  it  has 
been  decided  also  upon  the  general  statute  of  set-off,  that  a 
debt  dne  Jram  the  wife,  dum  sokty  cannot  be  set  off'  in  an  actaon 
brought  by  the  husband  alone — ^unless,  indeed,  he  has  nro- 
mised  to  pay  the  debt  after  marriage,  and  thereby  maoe  it 
his  own.^  But  where  a  legacy  was  given  to  the  wife  of  a 
bankrupt,  and  she  died  without  asserting  any  claim  to  it,— 
the  court  held,  that  as  at  law  a  legacy  to  the  wife  is  a  legacy 
to  the  husband  Tthough  subject  in  equity  to  her  right  to  a 
provision) — ^this  legacy,  being  discharged  of  that  equity  in 
consequence  of  her  death,  would  have  become  the  absolute 
property  of  the  husband  if  there  htul  been  no  bankraptcr ; 
that,  as  against  the  husband,  the  executor  would  have  naJ  a 
right  to  satisiy  thelegacy,  by  writing  off  so  much  of  the  debts 
due  from  the  husband ;  and  that  he  must  have  the  same  ri^ht 
against  the  assignees.^  And  in  a  subsequent  case  of  uiis 
description,  the  executors  were  aUowed  to  set  off  a  debt  due 
from  the  bankrupt  to  the  testator,  against  a  moiety  of  a  legacy 
given  to  the  wife — ^the  other  moiety  being  ordered  to  be 
settled  on  the  wife  for  life,  with  remainder  to  the  issue  of 
the  marriage.^ 

The  right  of  a  hrokerj  who  effects  a  policy  of  insurance,  to 
set  off  the  money  due  for  losses  or  returns  of  premium  agahist 
the  claim  of  the  assignees  of  the  underwriter,  depends  in  a 
great  measure  upon  the  fact,  whether  or  not  the  broker  re- 
ceives  a  del  credere  commission — and  whether  he  effects  the 
policy  in  his  anm  nanuy  or  in  that  of  his  prindpaL  If  a 
broker  acting  under  a  del  credere  commission  effects  the  pdicy 
in  his  mvn  name,  the  right  of  set-off'  is  allowed ;  for  a  com- 
mission del  credere  being  an  absolute  engagement  to  the  prin- 
cipal from  the  broker,  and  rendering  him  liable  at  all  events, 
places  the  broker  himself  in  the  nature  of  a  principal  as  to 

*  Nelson    ▼.    Lcmdon    Juurance  '  fVood  v.  Akert,  2  Esp.  594. 

Company,  2  Sim.  &  S.  292.  *  Ranking y.  Barnard,  6  Mad.  32. 

3  £x  parte  Blagden,  2  Rose,  249.  ^  Ex  parte  (TFarraU,  1  G.  &  J. 

19  Vcs.  465.    Paynion  v.  Walker,  34 ;  but  see  Can  ▼.  Taylor,  10  Ves. 

B.N.  P.  179.  578. 


Sect.  4.]  Of  Set-off .  765 

the  underwriter^  and  clothes  him  with  all  the  rights  of  the 
principal;  unless  the  latter  steps  in  between  him  and  the  un- 
derwriter.^ And  the  same  is  also  held  under  the  general 
statutes  of  set-off.^  But  where  the  broker  does  fwt  act  under 
a  del  credere  conmussion^  he  is  then  not  entitled  to  such  right 
of  set-off;  for,  in  this  case,  the  losses  or  the  returns  of 
premium  are  a  debt  properly  due  to  the  assured;  and  the 
rn'oker,  even  with  respect  to  the  underwriter^  can  only  be 
considered  as  an  agent,  whose  authority  (by  the  bankruptcy 
of  the  underwriter)  is  virtually  countermanded  and  extinct. 
Therefore^  where  a  broker  (without  such  a  commission)  was 
indebted  to  an  underwriter  for  premiums  due  upon  policies 
subscribed  by  him  before  his  bankruptcy,  he  was  held  to  be 
not  entitled  to  set  off  against  the  assignees  of  the  underwriter 
returns  of  premium  due  upon  the  arrival  of  ships,  whether 
the  ships  arrived  before,^  or  subsequent  to  the  bankruptcy.^ 
The  court  of  Common  Pleas  in  these  two  cases  (contrary  to 
the  opinion  of  the  court  of  King's  Bench,^  which  considered 
the  broker,  as  to  a  return  of  premium,  a  sort  of  stakeholder 
between  the  underwriter  and  tne  assured,)  treated  the  return 
of  premium  as  a  contingent  debt,  due  from  the  underwriter 
to  the  assured — and  the  broker  as  merely  the  agent  of  the 
underwriter,  to  receive  the  premium  for  him,  and  for  nothing 
dise — ^holding,  therefore,  that  the  broker  could  not,  after  the 
underwriter's  bankruptcy,  make  himself  the  agent  of  the 
assignees,  for  the  purpose  of  detaining  money  to  be  paid  by 
the  underwriter  to  the  assured.^  And  even  where  the  broker 
acts  under  a  del  credere  commission,  yet  if  he  discloses.the 
name  of  his  principal  to  the  underwriter,  he  will  not  then  be 
entitled  to  this  right  of  set-off.^ 

A  broker,  however,  may  have  the  same  right  of  set-off  by 
virtue  of  a  lien^^  as  that  which  he  possesses  by  virtue  of  a 
commission  del  credere — as  where,  for  instance,  he  acquires 
an  interest  by  making  advances  to  his  prindpal  on  the  credit 
of  a  particular  consignment  of  goods.  Therefore,  where 
brokers  (not  acting  under  a  commission  del  credere)  effected 
policies  on  account  of  their  principal,  but  in  their  own  names, 
and  accepted  bills  drawn  on  them  on  account  of  goods  con- 

^  Grove  v.  Dubois,  I  T.  R.  112.  '  Sheey,  Ckarkwn,  12  East,  507. 

Bize  V.  Dickason,  ibid.  287.  •  Per  Mansfield,  C.  J.,  4  Taunt. 

2  JVeinholt  v.  Roberti,  2  Camp.  544. 

586.  7  Kotter  v.  Eaton,  2  M.  &  S.  1 12. 

*  Mineit  v.  Forrester,  4  Taunt.  Morris  v.  Cleasby,  1  M.  %  S.  576. 

541.  4  M.  &  S.  560.    Peel  v.  Northcote, 

^  Goldschmidi  ▼.  Lyon,  4  Taunt.  7  Taunt.  478. 

534.  "  And  see  ante,  751,  756. 
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sigDed  to  theiDy  which  were  lost  before  their  arnral, — ^it  was 
held,  that  the  brokens  might  set  off  tiie  amount  of  aach  loss 
against  the  claim  of  the  assignees  of  the  underwriter  for  the 
premiums  due,  in  respect  of  ius  subscription  to  the  pc^cies  of 
insurance  on  the  goods.^  So,  as  we  have  already  seen,^  a 
broker  entrusted  bj  his  principal  with  a  policy  to  reoeiye  as 
average  loss  under  it,  though  he  receive  it  ai%er  the  bank- 
ruptcy of  his  principal,  has  a  r^ht,  by  reason  of  his  Utn  on 
the  policy,  to  set  off  money  due  to  him  £rom  the  bankrupt  for 
premiums,  aeainst  the  money  he  received  from  the  under- 
writers ;^  and  that  the  receipt  of  the  average  loas  aftrr  the 
banimiptGy  was  no  objection  to  his  right  of  set-oft;  as  the 
debt  was  due  to  the  Iramkrupt  before  the  bankruptcr,  though 
not  ascertained  till  afterwards.  And,  indeed,  in  all  cases  of 
.  wiutuai  trust  and  credit  (as  has  been  before  obserred) — wher^ 
the  trust  <»  credit  must  terminate  in  a  ddft — ^any  other  person, 
as  well  as  a  broker,  has  a  right  of  set*atf  under  the  statute,  ia 
respect  of  a  balance  due  to  him  from  the  bankrupt.^ 

With  respect  to  the  right  of  set-off  by  an  umiermriter 
against  the  assured — it  is  now  settled  by  the  unanimous  deci- 
sion  of  the  twelve  judges  (though  the  point  was  shortly  before 
decided  differently  in  the  Common  Pleas)^ — ^that  an  ttmtrr- 
writer  mzj  set-off,  against  the  assignees  of  the  assured,  ^e 
amount  of  premiums  due  to  him  befinre  the  bankruptcy, 
against  a  loss  accruing  after  the  bankruptcy.  The  case  wat> 
amied  as  one  of  mutual  credit  under  the  5  Geo.  2,  c.  SO. 
s.  28 ;  but  the  decision  of  the  judges  proceeded  on  the  equit- 
able construction  of  the  10  Geo.  2,  c.  32,  s.  2,  (which  is  now 
incorporated  in  the  58rd  section  of  the  new  act,)  enabling  tiie 
assured,  under  a  commission  of  bankrupt  asamst  an  under* 
writer,  to  claim  before  the  happening  ot  a  loss,  and  iffter  a 
loss  to  prove  and  receive  a  dividend.  And  the  judges  were 
of  opimon — that,  as  under  this  statute  the  set-off*  was  to  be 
allowed  to  the  assuredy  in  the  case  of  a  bankrupt  underwriter 
— ^60,  by  parity  of  reasoning,  there  ought  to  be  the  same  aUow- 
ance  to  the  underwriter,  in  the  case  of  a  bankrupt*  assured. 
But  an  underwriter  cannot  set-off*  a  general  batanoe  due  to 
himself  from  the  broker,  at  the  time  of  the  adjustment  of  a 
loss,  against  the  claim  of  the  assured.    Therefore,  where  a 

>  Parker  v,  BeaOey,  2  M.  &  S.  <  See  ante,  756. 

423.     S.  P.  Davie»  v.   Wiikmaon,  ^  Glennie  v.  Edmwidi^  4  Taunt. 

4  Bing.  578.  775. 

2  Ante,  756.  *  Graham  v.   Rusaeil,  2  Blanfa. 

3  TVhitehead  v.   Vaughan,  ante,  561.    5M.&S.498. 
705. 


Sect.  4.]  Of  Set-off .  767 

broker  became  bankrupt  after  tbe  adjustment  of  a  loss  with 
the  underwriter,  though  he  had  upon  that  occasion  struck  the 
underwriter's  name  out  of  the  policy  and  the  adjustment,  in 
consideration  of  the  balance  which  he  himself  owed  the  under- 
writer,— ^yet  the  latter  was  held  to  have  no  right  of  set-off 
in  an  action  brought  against  him  by  the  assured,  beyond 
that  which  was  due  to  mm  for  premiums  on  the  particular 
policy.^ 

A  factor  can  of  course,  like' other  pei-sons  (under  the  50th 
section  of  the  6  Geo.  4),  set  off  payments  made  by  him,  up  to 
the  date  of  the  conmiission  issuecf  against  his  principal,  it  he 
had  no  notice  of  the  act  of  bankruptcy.  But  this  was  not  the 
case  before  the  new  statute.^ 

For  the  same  reason  as  appUes  to  the  case  of  a  broker^ — 
so,  where  a  factor  acts  under  a  del  credere  conmiission,  and 
sells  goods  in  his  omi  name^  concealing  the  name  of  his  prin- 
cipal, the  person  dealing  with  him  has  a  ri^ht  to  consider  him 
to  all  intents  and  purposes  as  the  principal;  and  though  the 
real  principal  may  afterwards  appear,  and  bring  an  action 
upon  that  contract  against  the  purchaser  of  the  goods,  yet 
the  purcha:jer  may  set  off  any  claim  he  may  have  against  the 
factor,  in  answer  to  the  demand  of  the  principal;^  and  may 
also  plead  these  facts  specially,  in  support  of  liis  right  of 
set-off  against  the  demand  of  the  principal.^  By  the  recent 
statute  of  the  6  Geo.  4,  c.  04,  which  enables  a  factor  to  pledge 
goods  deposited  with  liim  by  his  principal,  the  person  (with, 
whom  any  goods  shall  have  been  so  pledged)  has  a  right  of 
set-off  against  the  owner,  to  the  amount  of  the  money  ad- 
vanced upon  the  goods;  and  tlie  real  owner  redeeming  the 
goods  is  entitled,  in  case  of  the  bankruptcy  of  the  factor,  to 
set  off  ^  the  amount  paid  by  him  for  their  redemption,  against 
any  debt  due  from  him  to  the  factor. 

If  a  banker  receives  and  pays  money  on  account  of  a 
bankrupt  cfter  notice  of  hb  oankruptcy,  he  cannot  set  off 
the  payments  against  the  receipts,  in  t^  action  by  the 
assigpiees.^ 

1  Todd  ▼.  R»ed,  3  Star.  16.  ^  Corr  T.  Hmehiiff,  4'B.  &  G. 

>  See    Kinder    ▼.    Butterworth,     547. 

6  B.  &  C.  42.  ^  Section  6 ;  and  see  ante,  477, 

>  Ante.  764.  524. 

«  Rabone  v.  mUiams,  7  T.  R.  *  Vernon  v.  Hankey,  2  T.  R.  113. 
360,  in  note.    Otor^  v.  Clagett,     3  Bro.  313. 

7  T.  R.  359.      E9cot  v.  Milwanl, 
ibid.  C.  B.  L.  37^. 
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Section  V. 

Of  Set-off  an  Bills  and  Notes. 

With  respect  to  the  right  of  an  indorsee  to  set  ofF  a  bill  of 
exchange^  or  promissory  note^  against  the  debt  owing  by  him 
to  the  bankrupt,  a  distinction  is  taJcen  between  a  bill  indorsed 
hefore,  and  one  indorsed  after ^  the  bankmptcy.  A  bill  in- 
dorsed before  the  bankruptcy,  we  have  seen,^  can  be  set  off 
aeainst  a  debt  accruing  tirom  the  indorsee  to  the  bankrupt 
ufter  the  indorsement ;  fqr,  though  the  bankrupt  might  not 
know  when  the  bill  was  indorsed  to,  or  came  totne  possession 
of  the  party?  yet  the  bankrupt,  by  sending  a  bill  into  the 
world  with  his  name  upon  it,  gains  a  credit  from  every  person 
who  takes  it  afterwards.  But  a  bill  indorsed  after  the  bank- 
ruptcy cannot  be  set  off;  for,  notwithstanding  the  debt  (&s 
against  the  bankrupt)  may  have  existed  b^ore  the  bank- 
ruptcy,- it  is  not  a  debt  due  from  him  to  the  same  jMirty  as  at 
the  time  of  the  bankruptcy ;  and  though  it  is  allowea  to  be 
proved,  yet  the  right  of  proof  is  very  different  firom  the  right 
of  set-off.  By  the  former  no  new  charge  is  brought  upon 
the  estate ;  but  that  is  not  the  case  in  the  latter  instance ; 
and  a  creditor,  it  has  been  said,  has  no  right  thus  to  vaijthe 
relation  in  which  he  stood  to  the  bankrupt's  estate  at  the  time 
of  the  bankruptcy,  by  a  transaction  ex  post  facto  with  a  third 
party,  and  thereby  put  himself  in  a  better  situation  than  the 
rest  of  the  bankrupt's  creditors.*  And  even  where  a  party, 
who  had  indorsed  the  bill  before  the  bankruptcy  of  tne  ac- 
ceptor, was  obliged  to  take  it  up  afterwards^  in  consequence 
ot  the  acceptors  bankruptcy,  Lord  Loughborough  held  tiiat 
he  could  not  set  o/f  the  bill  against  a  debt  due  to  the  bankrupt's 
estate,  though  he  might  prove  the  amount  under  the  com- 
mission.^ It  is  incumbent,  also,  on  the  indorsee  to  show  that 
the  indorsement  was  made  before  the  bankruptcy ;  for  a  case 
of  set-off  is  in  the  nature  of  a  cross  action,  in  which  the 
party  would  be  obliged  to  prove  everything  necessary  to 
substantiate  his  demand;  and  the  time  when  the  bill  was 
indorsed  would  be  a  material  feet  in  support  of  his  ca.se.* 
Thus,  in  an  action  brought  by  the  assignees  of  a  country 
banker,  the  defendant  cannot  set  off  cash  notes  payable  to 

»  Ante,  758.  ^  Ex  parte  Hale,  3  Vea.  304. 

-  Manh  v.  Chambert,  2  Str.  ^  Lucas  v.  March,  Barnes,  453. 
1234.  Dickson  v.  Evans,  6  T.  R.  57. 

3  Cullea's  B.  L.  205;    and  see 
Evans  ▼.  Grosser,  3  T.  R.  186. 
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bearer,  and  issued  by  the  bankrupt  hefore  his  bankruptcy, 
unless  the  defendant  shows  that  such  notes  also  came  to  ms 
hands  before  the  bankruptcy.^  But  if  the  notes  are  taken 
hefore  the  holder  has  notice  that  the  bankers  committed  an 
act  of  bankruptcy  J  he  has  now,  under  the  6  Geo.  4,  c.  16, 
s.  50,  a  ri^ht  to  set  them  off  a^inst  the  assi^ees,  notwith- 
standing* ne  took  them  after  Tie  knew  that  tne  bankers  had 
stopped  payment.^ 

So,  a  oil!  returned  to  a  debtor  after  the  bankruptcy  of  the 
creditor,  may  be  set-oiF  against  the  a«5.si^nees.^  But  proof, 
that  notes  to  the  amount  of  the  set-off  claimed  came  into  the 
defendant's  hands  three  or  four  weeks  before  the  bankruptcy, 
is  sufficient  evidence  for  the  jury  to  presiune  possession  of 
them,  without  actually  identifying  them  at  the  time  of  the 
bankruptcy.'* 

As  a  creditor  cannot  vary  the  relation  in  which  he  stands 
to  the  bankrupt's  estate  at  the  time  of  the  bankruptcy,  so 
neither  can  the  bankrupt  himself,  or  his  assignees,  after  there 
has  once  been  a  mutual  credit  constituted  between  the  cre- 
ditor and  the  bankrupt  before  the  bankruptcy,  by  any  act  of 
their  own  put  an  end  to  that  mutual  credit,  so  as  to  deprive 
the  creditor  of  his  right  to  set  off  any  debt  due  from  the 
bankrupt  to  him  against  the  sum  claimed  from  the  creditor 
as  acceptor  of  a  bill.  Thus,  where  A.  accepted  a  bill  drawn 
by  the  oankrupts  (with  whom  he  kept  cash  as  bankers),  who 
indorsed  it  to  S.,  and  afterwards  became  bankrupt,  having; 
money  in  their  hands  belonging  to  A. ;  and  S.,  upon  A.  s 
refusal  to  pay  the  bill,  paid  hunself  the  amount  out  of  funds 
of  the  bankrupts  in  his  nands,  and  delivered  the  bill  to  their 
assignees; — it  was  held,  that  in  an  action  by  the  assignees 
against  A.  as  acceptor  of  the  bill,  he  had  a  right  to  set  off 
the  debt  due  to  him  from  the  bankrupts  at  the  time  of  their 
bankruptcy.* 

In  a  case  of  cross-acceptances, — ^in  order  to  enable  the 
holder  of  the  bankrupt's  acceptances  to  avail  himself  of  them 
(in  an  action  by  the  assignees  against  himself  on  his  own 
acceptances),  by  way  either  of  set-off  or  mutual  credit, — he 
must  most  distinctly  prove,  either  that  the  obligation  on 
himself  to  pay  the  bills  so  sought  to  be  set  off  subsisted 
before  the  bankruptcy,  or  that  there  was  a  mutual  credit 
created  in  the  origin  of  the  bills.*    An  acceptance,  though 

>  Lucas  Y.  March,  Baraes,  453.  '  CoUtns  v.  Jonet,  10  B.  &  C.  784. 
JHckmn  y.  Evans,  6  T.  R.  57.  <  Moorey,  Wright,  2  Mareh.  209. 

*  Hawkim  v.  fVhUten,  10  B.  &C.  ^  Bolland  y.  Nash,  8  B.  &  C.  105. 
217.  Dixon  v.  Cass,  1  B.  &  Ad.  *  Ouchterhny  v.  Easterly,  4 
343.  Taunt.  888. 
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not  due  until  after  the  bankruptcy  of  the  drawer,  it  has  been 
already  observed,^  may  be  set  off  against  a  debt  due  fixnn  the 
acceptor  to  the  drawer.^ 

Where  an  agent  of  the  bankrupt  (bein^  provided  with 
funds  for  that  purpose)  accepted  bills  drawn  oy  the  banknro^ 
who  paid  them  away  to  his  creditors — and  the  holders  (tf  toe 
bills,  after  they  became  due  and  before  the  act  of  bankmpU^, 
in  order  to  relieve  the  acceptor  from  his  responsibilitj  to 
them;  took  from  him  a  composition  of  10^.  in  the  pound,  and 
delivered  up  the  bills  to  the  acceptor; — ^it  was  held,  tluKt  as 
the  bankrupt's  estate  was  discharged  against  any  claim  of 
the  bill-holders  by  such  composition,  the  acceptor  had  a  rigbt 
to  set  off  iSliefuU  amount  of  the  bills  against  any  claim  of  the 
assignees — ^the  transaction  being  considered,  in  law,  a  pay- 
ment of  the  whole  amount  of  the  bills  by  the  acceptor,  and  a 
gift  by  the  holders  to  the  acceptor  of  the  difference  between 
what  was  actually  paid,  and  the  amount  of  the  bills.^ 


Section  VI. 
Of  an  Equitable  Set-off. 

As  the  lord  chancellor  in  bankruptcy  exercises  an  equUabkj 
as  well  as  a  %a2  jurisdiction,  he  wul  extend  that  junsdictioD 
to  cases  of  set-ofl  that  are  not  within  the  immediate  operatiQii 
of  the  statute,  upon  the  same  principle  as  where  there  are 
mutual  demands  between  parties,  which  cannot  be  made  the 
subject  of  set-off  at  law,  a  court  of  equity  will  fireqaently 
interpose  between  the  parties  upon  equitable  prindplea^  and 
determine  what  is  justly  due  from  one  party  to  llie  other.^ 
As  where  a  contract  was  entered  into,  upon  which  one  of  the 
parties  had  taken  usurious  interest, — though  a  parly  to  such 
a  contract  could  not  have  enforced  it,  or  set  off  the  sum  due 
upon  it  at  lawy  Lord  Hardwicke  permitted  the  sum  really 
advanced  upon  it  to  be  set  off  in  account  in  a  suit  of  equity.^ 

So  where  a  lady  directed  her  bankers  to  sell  certain 
exchequer  annuities,  and  to  invest  the  produce  in  navy  an- 
nuities, and  the  bankers  informed  her  that  they  had  followed 
her  directions,  and  an  entry  was  made  in  her  banking-book, 
in  which  credit  was  given  to  her  r^ularly  for  the  dividends : — 
several  years    afterwards  her    brother,  having  a  separate 

>  Ante,  757.  *  Dintciddie  v.  fiaOcy,  6  Ves.  136. 

2  £z  parte  fFagstqf,  13  Ves.  65.  Townrow  y.  Benton,  3  Mad.  203. 

'  SlonehouK  v.  Read,  3  B.  &  C.  Jame*  v.  Kjffmier,  5  Ves.  108. 

669.  <  RyaU  v.  RowUm,  1  Ves.  375. 
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account  with  the  bankers,  proposed  to  bon*ow  of  them  1000?., 
upon  the  security  of  the  jomt  and  several  note  of  himself  and 
his  sister,  which  was  agreed  to,  and  the  note  given  accord- 
ingly : — the  bankers  became  bankrupt ;  and  it  men  appeared 
that  they  had  not  purchased  the  navy  annuities,  and  that  the 
documents  which  they  had  exhibited  to  the  petitioner  were 
false : — ^the  assignees  of  the  bankers  brought  an  action 
against  the  brother  alone  upon  the  note,  upon  which  the 
brother  and  sister  petitioned  to  be  at  liberty  to  set  off  the 
debt  due  from  the  bankers  to  the  sister  against  what  was 
due  to  them  upon  the  note; — ^and  Lord  Eldon,  upon  the 
ground  of  the  fraud  practised  upon  the  sister,  restrained  the 
assignees  from  proceeding  at  law,  and  ordered  the  set-off  as 
prayed  for.^  When  this  case,  however,  was  subsequently 
cited  as  an  authority.  Lord  Eldon  observed,  that  there  were 
certain  difficulties  in  the  decision  of  it ;  and  that  but  for  the 
fraud,  he  should  have  doubted  much  whether  his  decision 
was  right.2 

But  although  there  can  in  general  be  no  set-off'  (as  we 
have  already  seen*)  between  joint  and  separate  debts,  yet 
upon  equitable  principles,  and  independently  of  any  case  of 
£naud,  such  a  set-off,  in  order  to  prevent  circuity,  will  be 
occasionally  allowed.  Thus  where  A.  (upon  entering  into 
partnership  with  B.)  applied  to  his  bankers  for  a  loan  to  con- 
stitute his  capital,  to  which  they  consented,  upon  condition 
that  B.  should  join  in  a  security  for  the  repayment  of  the 
loan — and  A.  and  B.  accordingly  gave  the  bankers  their  joint 
and  several  bond : — ^the  partnership  opened  a  joint  account 
with  the  bankers,  who  also  continued  the  private  bankers  of 
A. : — ^the  bankers  became  bankrupt,  when  the  balance  on  the 
joint  account,  arising  from  this  loan,  was  against  A.  and  B., 
but  A's.  private  account  was  in  his  favour; — ^under  these 
circumstances,  A.  and  B.  were  allowed  to  set  off  this  private 
balance  due  to  A.,  against  the  joint  debt  due  from  them  both 
to  the  bankers ;  ibr  though  A.  could  not  at  law  have  pleaded 
a  set-off  of  this  private  balance  due  to  him  alone,  in  an 
action  brought  against  him  and  B.  jointly  on  the  bond,  yet 
the  moment  the  bankers  obtained  judgment,  A.  could  have  then 
brought  his  action  against  them  for  his  separate  debt ;  and  if 
B.,  the  surety,  had  paid  the  joint  debt,  A.  would,  of  course, 
have  then  repaid  him  by  the  money  recovered  in  that  action ; 
consequently,  the  joint  debt  due  from  A.  and  B.  on  the 
bond  was  nothing  more,  as  Lord  Eldon  observed,  than  a 

»  Ex    parte    Stephens,    11    Ves.         «  Ex  parte  Btog-tten,  2  Rose,  251 
24.  •  19  Ves.  467. 

3  See  ante,  Section  3. 
L  L  2 
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aecuiitj  for  the  separate  debt  of  A.;  and  upon  eqnitalde 
consideration^  a  creditor^  who  has  a  joint  aecnriij  for  a 
separate  debt,  cannot  resort  to  that  aecurit j,  widiout  allowiBg 
wnat  he  has  received  on  die  separate  account,  in  respect  3i 
which  the  Joint  security  was  givenJ 

Upon  the  same  principle^  where  two  partners  gave  a  joint 
and  several  bond  to  a  careditor^  who  anerwaids  becune  m- 
debted  to  A.  (one  of  the  partners),  and  B.,  the  other  paitDer, 
becoming  bankrupt,  the  creditor  proved  the  bond  under  B.'i 
commission^  and  then  brought  a  joint  action  against  A.  and 
B.,  to  which  B.  pleaded  his  certificate, — an  injnnctioa  was 
granted  to  restrain  the  creditor  from  proceeding  in  tk 
action,  which  being  ajoint  one^  A.  would  have  been  piecJnded 
at  law  from  setting  on  the  separate  debt  due  to  himaell' 

Where  it  was  agreed  between  A«  resident  in  London,  and 

B.  who  resided  in  the  West  Indies,  that  A.  should  aoo^ 
bills  drawn  upon  him  bj  B.  to  a  specific  amount,  upon  A.'s 
havuiff  bills  oi  lading  fill^  up  to  his  order  for  coloniaf  modooe 
— and  that  after  deducting  A.'s  advances,  &&,  the  Daiance 
was  to  be  paid  to  C,  for  whom  B.  acted  as  agent  in  the 
West  Indies : — ^B.  accordingly  shipped  goods  wrai  a  bill  of 
lading  filled  up  to  B/s  order,  previous  to  the  anival  of  whidi 

C.  became  a  bankrupt : — ^the  captain  refusing  to  deliver  the 

rls  to  A^  the  latter  was  obliged  to  sue  him  in  trover,  and 
cause  was  referred  to  arbilaration : — ^in  an  action  by  the 
assignees  of  C.  against  A.  ios  tlie  balance  of  the  proceeds  of 
the  goods,  it  was  held  that  A.  was  entitled  to  set  off  against 
such  balance  the  costs  of  the  reference,  as  well  as  the  G06t» 
of  the  cause ;  for  that  being  authorized  by  the  bill  of  lading 
to  act  for  the  benefit  of  all  concerned,  and  to  do  all  that  wac^ 
necessary  to  obtain  possession  of  the  ^oods,  there  was  n/»Ai»g 
to  show  that  a  reference  was  an  improper  st^  to  effect 
that  object.* 

CosU  m  equity f  which  before  the  new  act  could  not  be 
proved  under  a  commission  against  a  party,  unleas  tkey 
were  taxed  ^  before  the  bankruptcy,  could  sdD  less  be  tl^ 
subject  of  set-off.*  But  as  the  58th  section  now  fitahlcp  a 
party,  who  has  in  any  suit  at  law  or  in  equity y  or  in  any 
proceeding  in  bankruptcy  or  lunacy,  obtained  a  jiii^;iiient, 
decree,  or  order,  for  any  debt  or  demand  proveaUe  uauler 
the  commissiou,  to  prove  also  for  the  cagtSy  although  9ot  trn^Dei 

>  Ex  paite  Hmmn,  12  Vei.  346.  >  Cuffit  ▼.  Bardof,  .5  B.  &  C. 

18  Vcs.  2SS.     1  Bow.   156;    ud  141. 

■ee  VuUiamy  ▼.  N^kU,  3  Ucriv.  <  £k  ptite  Smmpt,  €.  B.  L.  192. 

61S.  Bob  ▼.  Daim,  9  BMt,  MO. 

'  Bradleff  v.  Miliar,  1  Rose,  273.  *  Ex  parte  Thomas,  15  Ves.  S39. 
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at  the  time  of  the  bankruptcy; — so,  it  is  apprehended,  he 
wiD  now  be  pennitted  to  set  off  such  costs  against  any 
demand  of  the  assignees.'  But  the  costs  of  a  juogment,  aa 
in  case  of  a  nonsuit,  entered  up  against  the  bankrupt  after  his 
banknqitcy,  cannot  be  set  off  against  the  costs  ot  an  action 
by  the  assignees  against  the  same  defendant.^ 


SEcrrioN  Vn. 
Of  the  Mode  (^Balancing  the  AccounU. 

In  cases  of  mutual  credit  between  the  bankrupt  and  persons 
who  hare  dealt  with  him  before  his  bankruptcy^  there  are 
two  modes  by  which  the  accounts  may  be  ballanced,  vi2« 
either  by  the  ^  commissioners,  as  directed  by  the  statute,  or 
upon  the  trial  of  an  action  at  law.  When  a  debt  has  once 
been  liquidated  before  the  commissioners,  Lord  Mansfield 
held,  that  it  could  only  afterwards  be  liti^ted  by  an  appli- 
cation to  the  ^eat  seat — ^the  only  way  to  question  the  proof 
of  a  debt  being  by  petition  to  the  lord  chancellor.^  But 
wbere  ass^ees  brought  an  action  against  a  defendant,  who 
pleaded  a  set-off  that  covered  the  whole  demand  claimed  by 
tJie  assi^ees,  and  tendered  the  proof  of  a  debt  before  tlie 
commissioners,  as  evidence  of  the  subject-matter  of  the 
set-off, — ^Lord  Ellenborough  refused  to  receive  it,  saying  that 
the  commissioners  could  neither  be  considered  as  having 
done  a  binding  radidal  act,  nor  as  having  represented  the 
slsBigiiees,  and  tiras  assented  to  the  defendant's  demand; 
and  that  it  would  only  be  sufficient  evidence  ao;ain8t  the 
assignees,  if  it  could  be  shown  that  tliet/  acknmv&dged  that 
the  proof  was  just^*  In  such  a  case,  however,  the  lord  chan- 
cellor, if  he  thinks  the  set-off  ought  to  be  allowed,  will  (as 
he  did  in  this^  upon  petition  grant  an  injimction  to  restrain 
the  assignees  rrom  further  proceedings  at  law.* 

On  striking  the  balance  of  accounts  with  anyone  indebted 
to  the  bankrupt,  the  assignees  are  bound  by  former  accounts, 
and  by  the  admissions  contained  in  them,  as  rendered  by 
the  bankrupt.    Therefore,  where  a  bankrupt  was  agent  for 

'  And  see  post.  eluded  them  again;  but  the  new 

'  West  V.  Pryee,  2  Bing.  455.  statute   once    more   confines   the 

*  The  4  &  5  Ann.  c.  IT,  enabled  power  to  the  commissioners. 

the  attigneea  as  well   as  the  com-  *  Broum  v.  BuUen,  Doug.  407. 

miasioners  to  balance  the  accounts.  ^  Pirie  v.  Mennett,  3  Camp.  279. 

The  5  Geo.  1,  c.  U,  omitted  the  ^  Ex  parte  Mermett,  I  Rose,  395. 

assignees ;  the  5  Geo.  2,  c.  30,  in- 
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the  grantor  and  the  grantee  of  an  annuity,  and  had  deUvered 
an  account  to  the  grantee,  by  which  it  appeared  that  the 
bankrupt  had  received  certain  payments  on  account  of  the 
annuity,  but  which  payments  had,  in  fiict,  never  been  re- 
ceived,— it  was  held  that  the  assignees  were  bound  by  the 
account  which  the  bankrupt  had  d^vered,  unless  they  could 
show  that  the  bankrupt  had  ^ven  credit  for  those  payments 
by  mistake.^  But  where  the  oankrupt  had  deliverea  to  the 
grantee  an  account,  giving  him  credit  for  half  a  years 
annuity,  but  describing  it  as  "  money  not  yet  received,''  and 
debiting  him  with  commission  upon  the  same, — and  the  £ict 
was,  that  the  payment  had  not  been  received  by  the  bank- 
rupt:— in  this  case,  it  was  held  that  his  assispaees  were 
entitled  to  be  allowed  that  sum  in  account  by  the  grantee.' 
And  80,  where  in  one  account  credit  was  given  to  the  grantee 
for  certain  sums  as  money  actually  received  by  the  bankrupt, 
and  they  had  never  been  received, — and  in  another  accounl^ 
subsequently  delivered,  the  same  sums  were  placed  to  die 
debit  of  the  grantee  7vith  hu  assent, — it  was  held  that  the 
assignees  were  entitled  to  be  allowed  those  sums  in  a(XM>unt.^ 
In  balancing  the  accoimts.  Lord  Hardwicke  held,  that 
where  debts  carried  interest,  the  commissioners  oueht  to  stop 
interest  on  both  sides  of  the  account  at  the  time  ofthe  bank- 
ruptcy ;  or  to  compute  it  on  both  sides  till  the  final  settling 
of  the  account.^  This  rule  has  been  objected  to  ))y  a  leamea 
writer*  on  bankruptcy;  but  it  does  not  appear,  by  any  sub- 
sequent decision,  to  have  been  departed  from. 

*  Shaw  V.  Picion,  4  B.  &  C.  715.  where  it  is  contended,  that  Lord 

'  Shaw  v.  Dartnall,  6  B.  &  C.  56.  Hardwicke's  rule  ought  only  to  be 

'  Ibid.  adopted   when   the  balance  »  ia 

^  1  Atk.  80.  favour  of  the  bankmpf  s  estate,  and 

'  See  Christian's  B.  L.  i.  524,  not  where  it  is  the  other  way. 
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OF  SUITS  AT   LAW   AND  IN    EQUITY   BY   AND   AGAINST  THE 
ASSIGNEES. 

Sect.  1.  Of  Suits  in  Equity, 

2.  Of  Actions  at  Law;  and  herein  of  Proceedings 

against  the  Sheriff. 

3.  Effect  of  the  Bankruptcy  upon  Suits  previously 

commenced  by  or  against  the  Bankrupt. 


Section  I. 
Of  Suits  in  Equity, 


It  is  not  the  ptirpose  of  this  chfipter  to  consider  every  case, 
in  which  the  assignees  may  have  a  right  of  action,  or  suit, 
aeainst  persons  in  possession  of  the  bankrupt's  property; 
tnat  inquiry,  as  it  is  conceived,  more  properly  appertaining 
to  the  mvision  of  a  former  chapter,^  in  which  all  the  various 
species  of  property  passing  to  the  assignees  by  virtue  of  the 
assignment,  and  the  different  circumstances  under  which 
they  can  claim  it,  have  been  already  Ailly  considered.  The 
object  we  have  now  in  view  is,  therefore,  to  treat  more  par- 
ticolarly  of  the  forms  and  proceedings  which  the  assignees 
must  aaopt  in  the  exercise  of  their  right,  in  order  to  recover 
the  different  kinds  of  property  which  the  bankrupt  was  pre- 
Tiously  entitled  to ; — or  whicn  he  would  have  been  entitled 
to,  if  he  had  not  become  bankrupt. 

The  whole  of  the  bankrupt's  estate  being  vested  in  the  as- 
signees by  the  assignment  as  fully  as  it  was  in  the  bankrupt 
himself,  they  have  the  same  remedies  to  recover  it  either  by 
suit  or  action^ — ^with  this  exception,  however,  that  they  are 
by  the  6  Geo.  4,  c.  16,  s.  88,  restrained  from  commencing  suits 
in  equity  without  the  consent  of  the  major  part  in  value  of  the 
creoitors  (who  have  proved  under  the  commission)  present  at 

>  Chapter  xl.  »  bi.  Com.  485.    Hut9ey  v.  FiddaU,  12  Mod.  324. 

3  Salk.  59. 
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8ome  meeting,  of  the  purport  whereof  twenty-one  days'  notioe 
shall  have  been  given  in  the  London  Gazette  ;  or  if  one-third 
in  value  of  such  creditors  shall  not  attend  at  such  meeting, 
then  the  assignees  must  procure  the  consent  in  writing  of  the 
commissioners.  And  the  same  previous  consent,  we  have  be- 
fore seen,i  is  necessary  to  enable  them  to  compound  any  debt, 
or  to  submit  any  dispute  to  arbitration. 

Creditors  cannot  give  the  assignees  a  general  power  to 
prosecute  suits,  or  submit  matters  to  arbitration  at  uieir  own 
oiscretion;  but  there  must  be  a  meeting  of  creditors  as  directed 
by  the  statute,  to  consider  of  each  partietdar  suit,  or  case  for 
arbitration.^  But  when  the  meetmg  is  properly  advertised, 
the  majority  in  value  of  the  creditors  present  have  a  right  to 
hind  those  who  are  absent^ 

Where  the  assifipaees,  without  the  consent  of  the  creditors 
regularly  obtained  in  the  manner  before-mentioned,  take  upon 
themselves  to  file  a  bill  against  any  person,  it  has  been  held 
that  the  defendant  may  plead  that  tne  suit  was  not  instituted 
with  the  consent  of  the  creditors  at  a  meeting  pursuant  to 
the  reauisitions  of  the  statute.^  But  the  contrary  has  been 
since  decided.^  And  where  a  bill  had  been  filed  by  the 
bankrupt  before  his  bankruptcy,  and  a  supplentental  biU  was 
filed  b^  the  assignees  with  the  consent  of  the  creditors,  and 
this  objection  was  not  raised  by  the  answer,  but  only  taken 
on  tihe  hearing;  Sir  A.  Hart,  V.  C,  overruled  it^  And  a 
demurrer  does  not  lie  to  a  biU  by  assignees^  on  die  ground 
that  it  does  not  state  the  suit  to  be  instituted  with  the  oon- 
sent  of  the  creditors.^  But  it  has  been  held  in  a  suit  by  an 
assignee  against  a  removed  assignee  for  an  account,  dut  a 
plea  to  that  effect  is  good.^ 

Where  the  majority  in  value  of  the  creditors  refuse  to 

Eermit  the  assignees  to  institute  a  suit  in  eauity,  it  has  been 
eld,  that  any  creditor  may  in  that  case  oiing  one,  bat  at 
the  peril  of  costs.'  Thus,  where  the  majority  of  crediton 
had  dissented  from  briimng  a  suit  to  redeem  a  lease,  and  the 
other  creditors  filed  a  Dili  against  the  mortgagee  and  the 
assignees  for  that  purpose, — ^redemption  was  acoordingly 
decreed ;  ^®  and  it  was  said,  that  this  was  like  the  case  of  an 


>  Ante,  343.  •  BetMin  y.  Lewit,  2  G.  &  J.  245. 

'  Ex  pute  fVkUdburck,  1  Atk.91.  '  /oiMf  ▼.  Kofei,  3  Y.  &  J.  STS. 

*  CooperY.  Pepyt,  1  Atk.  106.  •  Sioket  ▼.  Degf,  1  Beattj,  l&S. 

*  OdUeiione  v.  Benmm,  2  Sim.  *  AtmJk^?.  Pom,  Bernard  Rep. 
&  S.  265.     Smith  y.  Biggi,  5  Sim.  30. 

391.  »  Ibid. 

*  Piere^  r.  RoberU,  I  My],  a  K. 
4.    Casbcme  v.  Bartham,  6  Sim.  3 1 7. 
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executor^  wiio  1)diig  tbtf  proper  party  to  g^  in  the  estate,  thd 
court  win  not  in  gener&l  suffer  tne  creditors  of  the  testator  ij^ 
fie  8  MD  in  ecmitf  to  get  it  in;  but  thnt  if  eollusion  \& 
clmmd,  it  '^&  otiterwise.' 

lithe mtePBsts,  however,  of  the  creditors  ore  not  affected 
— ag  if  the  obfect  of  the  suit  by  the  assignees  is  to  enforce 
a  msTBfmwnal  daim  of  indemnity — then  the  consent  of  the 
creditors  win  not  be  necessary  to  the  institution  of  the  suit. 
And  there  may  be  a  distinction  as  to  the  necessity  for  the 
consent  of  creditors  between  an  assignee  commencing  afi 
original  soft,  and  continuing  a  suit  commenced  by  tlie  bank- 
rupt.* Nor  need  dU  the  ass^nces  be  plaintiff ;  for  if  any 
retusc  to  join  m  the  rat,  they  may  be  made  defendants ;  • 
and  the  others  would  not  be  prevented  from  asserting  tieir 
r^its. 

It  is  not  now  neeessary  that  a  bankrupt  should  be  made 
a  party  to  a  biD  i^^ainst  nis  assijMees/  though  the  contratry 
was  formerly  held*  But  thoum  it  is  not  necessary  that  the 
bankrupt  should  be  ioiRed  in  the  suit,  it  is  not  a  ground  of 
demxrrer  if  he  is  maae  a  party  to  it,  when  he  is  ch^u-ged  as  a 
confederate  in  a  fraud.  As  where  a  bill  was  fUed  i^ainst  a 
bankrupt  and  hts  assignees,  stating  a  fraudalent  bankruptcy 
concerted  to  defeat  the  plaintiff's  execution,  and  praying  a 
discovery  and  an  injunction  against  an  action  threatened  by 
the  assignees — and  the  bankrupt  demurred,  alleging  that  lie 
was  not  concerned  in  the  suit,  and  that  the  discovery  was 
matter  of  evidence  between  the  plaintiff  and  the  other  de- 
fendants, to  whieh  he  mi^hft  be  examined  as  a  witness ; — 
Lord  Loughborough  saicf  there  was  no  pretence  for  the 
demwrrer,  which  was  accordingly  overruled.*  And  it  seems 
to  Be  generaHy  understood,  that  if  any  ducnrerp  is  ftoughl  of 
the  bankrupts  conduct  Sejbre  he  became  bankrupt,  he  nwist 
answer  to  tnat  part  of  the  biQ  for  the  sake  of  discovery,  and 
ta  assist  l&e  pMnttff  in  obtaining  proofs  though  his  answer 
cannot  be  read  against  Ids  assignees.' 

Where  a  mortgagor  become»  bankrupt,  and  a  biU  of  fbre- 
clostme  m  Qed  s^amst  him  and  his  assignees,  the  court  will 

^  See  tte  CBMi  Ml  tlii  mA^BSt  3  Brat-  Sac    iniijpi  y«  Arekir,  «ll; 

coUartadttitlMB«tMtotliecaaeol  2  Ve».  jMir  643.    2  imsttr.  490u 

mm^e  ▼.  ^PAnkof,  3  BtD.  C.  C.  VHwhcwth  ▼.  XHiw*  1  V«s.  fc.  B^ 

624,  Eden'B  edition.  546.     Lka^d^  v.  Ltmder,  %>   IM. 

3  atokeM  ¥.  Ifeqh  '  Biestty,  152.  282. 

'  WiXkxM  ▼.  ^,    I  Merfy.    U  '  Shasff  y^  Gmmm,  2  Vtn»r  8G. 

2  Row,  WL.  *  Kinf^  v.  Martin,  2  Vet.  jibhw 

*^Degoa9  V.  ^ard,  3  P.  Wm»r  641. 

311,    note.      CoUet  If.    fVoOatttm,  ?  Mitford  on  Pleading,  142. 
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not,  on  the  application  of  the  amgnees  iilone,  make  an 
immediate  decree  under  the  7  Geo.  2,  c.  20J 

Where  a  bill  was  filed  hy  a  creditor  (upon  a  debt  aocming 
after  the  bankruptcy)  against  the  assignees,  as  well  as  the 
executor  of  the  bankrupt,  for  an  account  (on  the  ground  of 
there  being  a  surplus,;  and  to  restrain  the  assignees  firam 
paying  the  surplus  to  the  executor,  and  the  assignees  de- 
murred to  the  bill  'y — the  demurrer  in  this  case  was  allowed, 
as  the  executor  only  was  liable  to  the  creditor,  and  die 
assifipees  to  the  executor.^ 

Upon  a  bill  filed  by  the  assignees  for  the  disoov^  of  a 
bankrupt's  effects,  the  defendants  will  not  be  permitted  to 
look  into  their  depositions  taken  before  the  commissioneiB^  to 
assist  them  in  putting  in  their  answer.^ 

In  case  of  the  death  or  removal  of  the  assignees,  the 
new  assignees  were  obliged,  before  the  recent  statute,  to  file  a 
supplemental  bill  to  entitle  them  to  the  benefit  of  the  pro- 
ceedinc's  in  a  suit  begun  by  the  former  assignees ;  for  m  a 
case  of  this  kind,  where  other  assignees  were  by  order  of 
court  put  into  the  room  of  those  who  were  dead  or  mschaiged, 
it  was  held  that  there  was  no  privity  between  the  bankrupt 
and  the  new  assignees }  or,  at  least,  but  an  artificial  one,  and 
therefore  that  they  could  file  no  bill  of  revivor.^  But  now  bj 
the  67th  section  of  the  6  Geo.  4,  c.  16,  whenever  an  assignee 
dies,  or  a  new  assignee  is  chosen  in  the  manner  specifi^  in 
the  act,  no  action  at  law  or  suit  in  equity  shall  be  therebv 
abated^  but  the  court  may,  upon  the  su^estion  of  such 
death,  or  removal,  and  new  choice,  allow  me  name  of  the 
surviving  or  new  assignee  or  assiraees  to  be  substituted  in 
tlie  place  of  the  former  ^  and  sudi  action  or  suit  shall  be 
prosecuted  in  the  name  or  names  of  the  surviving  or  new 
assignee  or  assignees,  in  the  same  manner  as  if  he  or  €bej 
had  oriffinaUy  commenced  the  same. 

If  a  Dill  in  equity  by  assignees  be  dismissed  with  costs, 
they  must  apply  to  tne  commissioner,  in  the  first  instance,  to 
allow  them  out  of  the  estate.* 

An  official  assignee  may  file  a  bill  against  the  personal 
representatives  of  a  deceased  assi^ee  for  an  account  of  un- 
claimed dividends  possessed  by  me  deceased  assignee ;  and 
the  non-claiming  creditors  need  not  be  parties  to  the  suit.® 

1  Garth  ▼.  Thomas,  2  Sim.  &  St.         *  Anon.  1  Atk.  88. 
188.  <  Ex  parte  Oibtm,  1  H.  St  A. 

<  Uttermm  ▼.  Mair,  4  Bro.  270.  479. 
2  Ves-Jan.  95.  •  Oreen  y.  WetUm,  3  M.  ft;  A. 

s  Boden  v.  DeUow,  1  Atk.  289.  414. 
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As  to  suits  by  assignees  of  one  bankrupt  partner^  see 
'  6  Vict.  c.  122,  8.  81,  past.) 


Sbotion  II. 
Of  Actions  at  Law,  and  herein  €f  Proceedings  against  tlie 

The  63rd  section  of  the  6  Geo.  4,  c.  16,  as  we  have  already 
seen,^  has  given  the  commissioners  power  to  assig^  (among 
the  bankrupt's  other  property)  all  adfts  due  to  him,  which 
are  declarea  to  vest  in  the  assignees  as  fully  as  if  the  assur- 
ance whereby  they  may  be  secured  had  been  made  to  the 
assignees  themselves;  and  it  has  also  given  them  the  like 
remedy  to  recover  the  debts  in  their  own  names,  as  the  bank- 
rupt himself  might  have  had.  This  is  a  peculiar  privilege 
possessed  by  the  assianees  of  a  bankrupt;  for  every  otJier 
assignee  of  a  debt  is  obliged  at  law  to  sue  for  tbe  recovery  of 
it  in  the  name  of  the  assignor.^  An  injunction,  however, 
will  be  granted  by  the  court  of  review  to  restrain  the  assig- 
nees from  proceecting  in  an  action  when  there  is  a  good  le^l 
defence  to  the  actions,®  or  where  they  have  not  an  equitafie, 
as  well  as  legal,  right.^ 

By  5  &  6  Vict.  c.  122,  s.  82,  all  sums  of  money  forfeited 
under  that  act,  or  by  virtue  of  any  conviction  ror  perjury 
committed  in  any  oath  thereby  directed,  may  be  sued  for  by 
the  assignees  in  any  of  the  superior  courts,  and  the  money  so 
recovered  is  to  be  divided  among  the  creditors. 

By  the  31st  section  of  the  same  statute,  where  one  member 
of  a  firm  becomes  bankrupt,  the  court  acting  in  the  prose- 
cution of  the  fiat,  may  authorize  the  assignee^  upon  his 
application,  to  prosecute  any  action  or  suit  in  the  name  of 
such  assignee,  and  of  the  remaining  partner;  but  such 
partner  must  have  notice  of  the  application,  and  may  show 
cause  against  it,  and  if  he  claims  no  benefit  from  tne  pro- 
ceedings, is  entitled  to  an  indemnity ;  if,  however,  he  claims 
any  benefit,  the  court  may  then  order  him  to  receive  his 

^  Ante,  421.  prcperty  to  the  trustee,  and  not  a 

^  In  like  manner  a  trustee  under  right  of  suit.    Jeffery  v.  M*Taggart, 

the    Scotch    bankrupt    act    (the  6M.  fcS.  126. 

54  Geo.  3,  c.  137,)  cannot  in  an  '  Ex  parte  Pearee,  2  M.  D.  ft  D. 

English  court  of  law  sue  in  his  own  142. 

Dame  for  a  ehoae  in  action,  that  *  Ex  parte  Booth,  4  D.  &  C.  211. 

statute  conveying  only  a  right  of 
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portion  of  the  proceeds  of  sach  aetaon  or  sait.^  llie  order 
may  be  a  general  order  applicable  to  all  actions  and  soitSy 
andf  not  a  special  order  for  each  action  or  snit.^ 

Where  assignees  refuse  to  bring  an  action  for  the  recovery 
of  property^  which  a  creditor  alleges  to  have  belonged  to  the 
baiDcrupt,  die  court  of  review  will  permit  the  creditor  to 
bring  the  action  in  the  name  of  the  assignees,  upon  entering 
into  a  proper  indemnity.^ 

If,  nowever,  a  bond  is  made  to  a  trustee  in  trust  fat 
the  bankrupt,  the  assignees  cannot  then  bring  the  action  in 
their  own  names,  but  must,  in  such  a  case,  sue  in  the  name 
of  the  trustee.* 

In  actions  at  law  by  the  assignees,  whenever  the  ccmtracfe 
is  made  by  the  bankrupt  before  his  bankruptcy,  they  must 
litate  diemselves  in  the  declaration  to  be  assignees;  bat  if  the 
contract  is  made  by  the  bankrupt  t^ier  the  commission,  tfaej 
need  not  then  name  themselves  assimees  in  the  dedaration  ;* 
for  when  the  bankrupt  sells  or  makes  snj  contract  respect- 
ing property  after  the  commission,  the  assignees  may  in  that 
case  treat  nim  as  their  agent, — being,  in  this  respect,  in 
the  situation  of  executors,  who  sell  goods  after  toe  death 
of  their  testator.  And  the  same  in  an  action  of  trespass, 
where  the  trespass  is  committed  after  the  assignment,^  And 
in  one  case,  where  an  action  was  brought  by  assignees  to 
recover  back  money  pud  by  the  bankrupt  before  the  eomimssion 
was  opened,  but  after  the  act  of  bankrupteyj  Baron  Wood 
thougnt  that  it  was  not  necessary  for  taem  to  declare  as 
assignees  J  though  he  acknowledged  that  to  be  the  usual  way.' 
And  it  need  not  in  any  case  be  expressly  stated  in  the 


^  This  is  a  new  power  given  to     ruptf  s  books,  and  as  the  deponcBft 

the  commissioner.    The  loi^  chan-     believes/'     (Strayne  v.  ' 


cdlor  only  was  empowered  by  the  4  T.  R.  176.    OressiMU  y.  LomQ. 

6  Geo.  4,  c.  IG,  8.  89,  to  authorize  8  T.  R.  418.)    But  in  every  sncii 

the   assignee   to    proaecate   such  affidavit  a  tender  In  bank  notes  ma 

actions.  required  to  be  negatived   by  tte 

'  Ex  parte  Wilson,  2  Dea.  387.  assignee,   as   in    ordinary    cases; 

'  Ex  parte  Ryland,  2  I),  ft  C.  {Smith  v.  Barclay,  3  Boa.  ft  P.  219;) 

392.  an  affidavit  by  the  bankrupt  only 

*  Ex  parte  Coy$egame,  \  Atk.193.  as  to  this  fact  being  heM  insnft- 

— ^Before  the  act  for  abolition  of  dent.    (Ibid.;  Tucker  v.  PrwiaM, 

arrest  for  debt  on  mesne  process,  it  4  Bing.  142.) 

was  held  that  one  of  several  as-  *  JSmmi  v.  Mann,  Cowp.  569. 

signees  might  hold  the  defendant  to  '  Benuuooiu  v.  Fairbr^^er,  7  B. 

bail  on  an  affidavit  of  the  debt,  &  C.  379. 

stating  it  to  be  due  from  the  de-  '  Tkomoa  v.   Bidemg,   Wighfev. 

fendant,  "as  appears  by  the  bank*  Rq>.  65.  1  Roae,  121. 
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declflntwa  tkst  ^  tlie^pIamCtt  sue  MgaBfligngcsf^  it  s  enough, 
if  it  saffieiestlj  8[^ieBF9  Aat  titoy  are  asaigiieoiL^ 

haeagase^  liaAer  »  j(7«»#  tfiwMfitMMn  aganst  A.  and  B.,  in 
saxB^  oa  a  nspa^atB  eentract  eirteved  iafto  wzA  A.^  ibsjt 
cfeseriW  AflBLselTn  ^enerai^  as  1^  aari^mees  of  A,,  ^Aoat 
otfdciap  Ae  zMone  of  B.^ 

Baft  aangnees  under  ^rn?  s^pmrmt^  c&mmimensy  that  s^ 
A.  aad  B.  being'  ass^neee  m^r  one  eonuDiaacm,  and  C. 
ass^ee  im&r  two  other  eoauBiaBioBs^  canaot  properi]r  sue 
as Jmm^  amgmees,  bat  noBt  state  tiieir  reepecthv  iatorests  in 
tka  deekratioi^  finr  they  kave^  in  this  caee,  Hot  a  joiat  and 
coanaoa  title  ;^  AKMi^h  this  w^uld  be  goad  after  Tordact,  if 
tibere  waa  notknig'  te  show  bj  the  roeora,  that  tbey  did  not 
dnan  nnd^  a  jeiivl  coauniission.^  Wber9  in  an  action  bj 
{daintifl^y  aa  the  assignees  of  C.y  they  were  described  in  a 
notice  to  prodaee  a  document  as  ass^ees  of  C.  and  D.^  thia 
waa  keld  to  be  bad,  althoogh  the  ^aintifla  werfr  in  fact  dia 
»signees  of  G.  nak  D.^  The  ncH^jcander  of  a  joint  assiffnea 
is  a  groimd  of  noiieiiit  npon  the  trad,  under  a  plea  of  the 
general  iseue,  and  need  no4  be  pleaded.* 

Bat  where  aaagnees  are  removed  bj  order  rf  the  krd 
chanoeQor,  the  new  assignee  may  sue  in  his  own  name, 
wi&oiit  staling  the  fiict  of  their  removal,  or  his  own  ap- 
pointment in  the  dedaration,  notwithstanding  the  canse  of 
action  aecmed  in  the  time  of  the  fermer  assigneeeL^ 

The  assignees  need  not  set  forth  in  the  deckratimi  the 
commiaskm  and  proceedings  at  large,  or  how  the  party  be^ 
came  a  baidannpt,  il>ut  may  deehire  shortly.^  And  they  may 
sue  both  in  the  debet  and  detinety  ^as  the  whole  property 
of  the  bankrupt  is  vested  in  them  by  hiw;  and  a  proceeding 
by  a  idfre  fmeua  is  the  same  in  th»  respect  as  if  they 
proceeded  in  a  common  ionsk  of  action.^ 

Under  the  6  Gea  4,  c.  16,  ss.  IS  and  63,  assignees  may 
maintain  an  actiiMi  for  indiaTiiifaited  damages  Mrhich  ac- 
emed  befive  the  bankruptcy  by  the  non-performance  of  a 
contract*'^ 


1  FergUMon  y.  MitcheU,  2  Cr.  M.  &         7  AUkUh  v.  KUtridge,  8  Moore, 

R.  667.  372.  1  Bing.  355. 

'  5lMeAMueT.D»sami,aCamp.         '  Lmmm  ▼.  Lamk,  Latw.  274. 

399.  HflrwyT.tfflripwi,  2Stir.  17.  TuUff  y.  Sparhes,    Ld.   R.    1S46. 

sjJEoy  T.  MfaviB,    3   Moore,  3.  maier^.  Xniekmtm,%T,fi.45. 
aitem.  134;  ai^  ate  post.  *  Fergtuan  y.  MUdUO,  2  0.1I. 


*  Streaifield  v  Haimmf,  3  T.  R.  &  R.  €07. 
779.  ^  IWUp  ▼.  SpitHm,  Ld.  R.  1M6. 

*  Harvey  ▼.  Morgan,  2  Star.  17.  mniWT. Krtidmmm,  S  T.  R.  45. 

«  Sndgrove  ▼.  Hunt,  2  8Ur.  424.         »  migktw.  AiMMMBAAd.797. 
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It  seems  to  have  beea  formeriy  held,  that  if  €^Ut  oh 
act  of  bankruptcy  the  bankrupt  paid  money,  or  deliyered 
goods,  to  any  person,  the  assignees  could  not  declare  in 
asfumpgit,  but  were  obliged  to  proceed  in  tretpass  or  trover 
for  the  tort.^  But  it  was  afterwards  finally  settled,  that 
whooTer  takes  the  bankrupt's  goods  and  converts  them  into 
money,  is  supposed,  in  justice,  to  receive  the  money  for  the 
use  of  the  assignees  (in  whom  the  property  of  me  goods 
by  law  is  vested^ — and  to  promise  to  pay  it  to  their  use; 
and  that  the  law  m  this  instance  implies  a  privity  of  contract 
between  the  persons  whose  iiioney  it  lawfully  is,  and  the 
nerson  who  actually  received  it.^  The  assignees  may,  these- 
tore,  in  such  a  case,  either  affirm  the  contract  and  bring 
indebitatus  assumpsit  for  the  money, — or  disaffirm  it,  ^d 
bring  trover  for  the  goods.^  Thus,  if  a  trader  beocmie 
banurupt  by  lying  in  prison  after  an  arrest,  and  a  broker 
(having  notice  that  a  commission  would  be  issued  against 
Idm)  sell  the  bankrupts  goods,  and  pay  him  the  produce 
before  the  period  of  imprisonment  is  completed  to  oonstitnte 
the  act  of  bankruptcy, — ^the  assignees  may,  in  this  case, 
maintain  either  trover  or  a>S8umpsU  against  the  broker.^ 
So,  where  a  defendant  took  the  goods  of  the  bankrupt  in 
execution  after  an  act  of  bankruptcy,  and  then  got  poesea- 
sion  of  them  under  a  bill  of  sale  from  the  sherifi^  Lord 
Ellenborough  held  that  the  assignees  were  entitled  to  re* 
cover  against  the  defendant  in  an  action  for  money  had  and 
received,  though  no  money  was  actually  paid  to  him,  and 
though  troioer  would  have  been  the  preferable  remedy.^ 

And  where  a  party,  aft^r  notice  of  an  act  of  bankruptcy, 
claimed  a  lien  upon  certain  deeds  of  the  bankrupt,  who,  in 
order  to  get  possession  of  the  deeds,  paid  the  sum  demanded, 
and  it  appeared  there  was  no  just  claim  for  the  lien;  it  was  held 
that  the  assignees  might  recover  back  the  money  in  an  action 
for  money  had  and  received  to  the  use  of  the  bsjikrupt.^ 

When  tiie  assignees  seek  to  recover  goods  in  disqffirmamee 
of  the  bankrupts  acts,  they  must  show  not  only  that  the 
property  in  tne  goods  once  vested  in  the  bankrupt,  but 
must  also  give  evidence  to  avoid  the  acts  of  the  bankrupt, 

.  1  Per  Lord  Hardwicke,  BUkn  v.  «  King  y.  LeiUi,  2  T.  R.  141. 

Hyde,  1  Ves.  329.  *  Reed  y.  /amet,  1  Star.  Rep.  134 ; 

s  KUchen  y.  CampbeU,  3  Wils.  bot  see  Wpdter  y.  Drak^brd,  ibid. 

308.  2  Bl.  827.  483,  and  J^igkHngal  y.  Detngmf, 

s  Huney  y.  PiddaU,  12  Mod.  324.  5  Burr.  2589. 

3  Salk.  59.    Read  y.  Fau^ian,  7  <  Nobie  y.  Keney,   4  C.  ft  P. 

Mod.  461.    KUehen  y.  CampbeU,  114. 
mipra.  Reed  y.  Jtmet,  1  Star.  184. 
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as  to  the  disposal  of  the  goods.  If  they  brin^  trover y  they 
may  recover  the  full  value  of  the  goods;  but  if  they  bring 
assumpsit,  they  can  then  only  recover  what  the  goods  ac- 
tually sold  for,  or  what  the  party  actually  received;  and 
in  the  latter  form  of  action  also^  which  operates  as  an 
affirmance  of  the  contract  by  the  assignee,,  the  defendant 
will  have  the  right  of  setting  off  any  debt  due  to  him  from 
the  bankrupt.^ 

After  the  assignees,  however,  have  once  elected  to  bring 
either  trover  or  assumpsit  j  if  they  proceed  to  judgment  in  the 
action  so  brought,  thej  cannot  anerwards  adopt  the  other 
form  of  action;  for  a  judgment  in  trover  may  be  pleaded  in 
bar  to  an  action  of  assumpsit  for  the  same  goocb;^  since, 
though  the  actions  are  grounded  on  different  writs,  the 
cause  of  action  is  the  same  in  each.  A  judgment  of  nonsuit, 
however,  in  one  action  would  not  preclude  them  firom  bring- 
ing  the  other.^  But  they  cannot  affirm  the  same  transaction  m 
one  part  as  a  contract^  and  disaffirm  it  in  another  as  a  tort. 
Therefore,  where  a  person  after  the  bankruptcy  received 
from  the  bankrupts  wife  money  of  the  bankrupt's,  with 
which  he  bought  South  Sea  bonds  and  delivered  them  to  her^ 
and  the  assignees  seized  some  of  the  bonds  as  part  of  the 
bankrupt's  estate ;  it  was  held  that  they  could  not  maintain 
trover  against  such  person  for  the  money  with  which  he 
purchased  the  remainder  of  the  bonds,  as  the  seizing 
of  part  of  the  bonds  was  an  affirmance  of  the  defendants 
act  in  laving  out  the  money .^  So  where  a  creditor,  after 
the  act  of  bankiniptcy,  seized  the  bankrupt's  goods,  and  sold 
CTeat  part  of  his  stock-in-trade,  for  the  oenefit  of  the  cre- 
ditors, and  paid  over  to  the  assignees  a  balance  due  to  them^ 
after  renderine;  a  fair  account  of  all  the  sales  effected  by 
him;  it  was  held  that  the  assignees,  by  accepting  and  retain- 
ing the  balance  of  the  account  without  objection,  after 
receiving  a  copy  of  the  account,  either  treated  him  as  their 
agent,  or  received  the  balance  in  satisfaction  for  the  wrong- 
ful act  committed  by  him,  and  in  either  case  could  not 
maintain  trover.*  So,  where  assignees  recovered  money  from 
a  banker  paid  by  him  upon  the  bankrupt's  drafts  after  notice 
of  the  bankruptcy,  they  could  not  also  maintain  an  action 
against  the  creditor,  to  whom  the  money  was  paid  by  the 
banker,  though  the  banker  had  no  other  way  of  recovering 

>  King  V.   Leitht   2  T.  R.   141.  2589.     Walkers,  Laing,  I  Moore, 

Smith  V.  Hodton,  4  T.  R.  211.  286,  note. 

«  Kitchen   v.    CampbeU,    supra.  *  WHawi  v.Poviter,  2  Str.  859. 

HuMey  V.  FiddaU,  supra.  •  Brewer  v.  Sparroic,  7  B.  &  C 

•  Nightingalv.  Devime,  5  Burr.  310. 


784  CfAetioMotLmnK  [Cuf.  18. 

the  money  haA^^  than  procuniig^  tbe  aflagnem  to  soe  Ae 
cfodxtor. 

But  aMKRigh  trorer  ia  ni  gflDenJ,  ftr  the  lencMtt  above 
stated|  tlie  proper  fbrm  of  action  'wlien  tiien  is  waj"  fiaod 
is  the  transactxm  which  Ae  aas^nees  seek  to  mpeacfa,  jet 
Aeie  are  manir  eases  in  whidi  trover  wiD  notl^  and  wIkr 
tile  only  remeoT  is  an  action  of  atsvmpfU.  Thas,  whew  a 
hankrupt  o/^er  nis  bankruptcy  gave  a  creditor  a  dieciriqMn 
\m  hmasmj  who  paid  the  axaoont  of  it  to  die  crwiiftur, — it 
was  hrid  that  tiie  ass^nees  €(nM  mot  moorer  die  monej  I7 
an  action  of  trover  against  the  creditor  fbr  the  check,  as  4e 
aetiim  proeeeded  on  Ae  ground  that  die  ehedt  was  wofA 
—and  assignees  cannot  sue  for  a  iroid  anthoritf 
the  hankrupC.^  So^  where  a  ciedlCur  fwidi  dw 
^  of  the  bankrupb^s  imoNencyj  pze?a3ed  on  the 
bntkmpt  to  sign  bilif  drawn  open  the  bankrinptfs  debtorS}  cd 
stamp  paper  prodnced  by  die  creditor^^— and  dien  induced! 
the  drawees  (who  were  not  awTve  of  his  cntninistances)  ta 
accept  them, — it  was  he!d  that  troverwould  not  lie  by^ Ae 
ass^nees  fbr  the  biDs,  there  being  no  cohiar  to  soy  AaC 
eiAer  the  bai&n^  befmr  his  banfauptcy,  or  die  assignees 
after  Ae  bankruptcy,  had  any  pnipertj  in  Aen;  bat  that 
dbeir  remedy  was  an  action  br  money  had  and  iwcefred 
agaimt  Ae  defendant,  when  Ae  iSBs  ware  paid.^ 

T.  B.  haringtaken  shares  in  a  nmnog  concem,  it  became 
necessary,,  in  order  to  coiupletB  his  tide,  Aat  he  should  sign 
a  deed  of  associafcion  in  London  by  a  certain  day.  Knding 
AisineonTenieBt,  he  desired  his  son  to  skn  in  hs  stead,  aira 
t(>  let  the  shares  stand  in  his  (the  son^)  name.  The  aon 
eaecuted  dte  deed,  and  received  a  Toucher,  certifying  hnn  ta 
be  proprietor  of  seventy  shares,  not  transfeciAfe  withuut  cos- 
sent  of  Ae  direotors.  The  sos  afterwards  soH  tbe  shsns^ 
and  paid  Ae  proceeds  to  T.  R^  who  had  become  bankm;^ 
The  ass^nees  of  T.  R.  having  bronj^t  troT^r  loaihfll  T.  R. 
alai  his  son,  ibr  the  voneher  and  sbaresf.  heL^  Aat  Aeic 
was  no  legaF  title  on  which  assigneea  cooM  mamtain  an 
action.* 

So  the  assignees  cannot  mazatam  trover  ag[ainst  a  v^endor 
for  goodis  contabcted  to  be  boi^ftt  of  him  h^  Ae  ba&knqif^ 
unl^s  the  bankrupt  had  Ae  right  of  pamesnony  as  w^  as  a 
right  of  property  in  Ae  goods ;  and  a  vendee  does  not  ae^ 
quire  a  right  of  possession  to  goods  bought — ^which  are  nat 

>  Vemm  ▼.  Hanam,   2   IL  R.  >  WiMem.  Lam^,7t^mA^5Sf. 

287.  1  Ifoore,  SST. 

'  Mtonem  V.  SHenoea,  2  Ttant.  ^  Dammti  v.  MtHmnOL  1  K,  a 

439.  AW.5Tf, 
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ddiyeredy  and  where  nothing  is  sod  about  any  credit  or  tune 
€#  payment — until  he  pay 8  or  tenders  the  price  of  theeoods 
to  the  Tender.^  And  even  where  goods  hare  been  bongnt  hy 
the  banknipt  at  certain  credi^  anajwri  of  the  price  hsebeen 
paid  for  wemj  but  no  notioe  was  given  to  the  persons  (in 
whose  warehooses  they  were  deposited)  to  transfer  them  into 
the  name  of  the  bankrupt) — it  was  hod  that  the  assignees 
oovdd  not  maintain  trover  against  the  vendor  br  the  good% 
without  tendering  the  remamder  cf  ^  pnoe-— whatever  rigfai 
of  action  they  might  have  had  aeainsi  the  vendor  &r  not 
returning  tiie  money^  whicli  had  oeen  paid  in  part  of  the 
price — or  for  selling  the  goods  to  otiier  persons,  when  accord- 
ii^to  coQtzact  he  mi^ht  nave  no  right  to  seO.^ 

Whoe  a  fiat  iasaed  against  a  bammipt^  who  had  not  paid 
lots.  in  the  pound  under  a  second  eenmiismeiiy  and  tiie 
assigneea  under  the  second  eonnnissioik  farooght  an  action  of 
trover  asainst  the  oftcial  assignee  under  the  fiat,  it  was  held 
a  valid  caieute  to  the  aetion,  that  the  goods  vrere  in  the  pos- 
HCBsion  of  the  banhrmit  as  reputed  owno^  whereupon  the 
defendant,  as  such  official  assignee,  took  ttid  converted  tiie 
same  &ir  the  benefit  of  the  eredSors  under  the  fiat.^ 

Where,  however,  the  bankrupt  had  adraaced  money  on. 
bills,  and  after  an  act  of  banknsqptcy  he  seat  the  bills  to  tiie 
de&ndantsy  it  vraa  h^  that  troiver  in  this  case  would  lie  by 
the  asognees  to  recover  the  bills  fmn  the  defendants^  Ami 
wkoe^  alsoy  a  bankrupt  had  assigned  a  poiiey  of  aflsaranea 
to  the  defendant^  which  was  afterwards  discovered  to  be  io* 
vt^,  and  the  insurance  c^Mnpany  vhoiA,  to  the  defendant  half 
the  smn  insured  as  a  gratuity  oa  ns  pvingi^  the  poliOT,  it 
was  decided  that  trover  would  lie,  ihmgh  the  vahie  of'^tiia 
parehdDcnt  only,  and  not  the  sum  gratuitously  paid,  waa  re- 
€0«eEaUe.^  An  actioM,  indeed,  for  money  had  and  received 
could  not  have  been  brought  in  tkiB  ease;  fer  no  actma 
wiU  Ue  to  noaver  from  amAcg  what  io  pokL  to  Inm  as  a 

Where  the  defendant  hy  indenture  demised  to  E.  and  W. 
» fiiUnig mill  fior  fooiteen  years,  and  the  lease,afbr 


that  the  mnehsnery  had  bee»  valued  at  a  certain  sum,  cob- 
tained  covifmants  that  at  the  end  ea  < 


^  Boacham  v.  Sandsn,  4  B.  &  C.  *  HaU  v.  Bamari,   1    QDrins. 

941.  N.  P.  382.    And  see  Carruthen  y. 

motiunn  Ym  Bnfkjf,  nKA  951.  AnytHf,  5  Bras'*  ''^' 

See  Winks  v.  Hauall,  9  B.  &  C.  *  Wills  v.  fVeUs^  8  TMmt.  264. 

373:  2  Moere,  247. 

'  Benjamin  r.  BOeker,  »  Ad.  &  •  Boyter  v.  Dodsworth,  6  T.  R. 

E.  250.  681. 
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tion  of  the  term,  the  machineir  should  be  again  valued  by 
two  indifferent  persons;  chosen  by  the  lessees  and  the  lessor, 
and  that  if  snch  second  valuation  should  amount  to  less  than 
the  first,  the  difference  should  be  paid  by  the  lessees  to  the 
lessor,  but  if  it  should  be  greater,  the  surplus  should  be  paid 
by  the  lessor  to  the  lessees ;  and  during  the  existence  of  the 
lease  the  lessees  became  bankrupt,  and  their  assignees 
declined  to  take  the  lease ;  but  they  required  the  defendant 
to  appoint  a  person  to  value  the  machinery,  and,  on  bis  Te> 
Aisai  to  do  so,  appointed  one  themselves,  who  valued  the 
machinery  then  in  uie  mill  (most  of  which  had  been  brought 
in  by  the  bankrupts)  at  a  sum  exceeding  the  ori^al  valua- 
tion :  the  assignees  then  delivered  possession  of  uie  premises 
to  the  defendant,  and  demanded  of  nim  the  difference  oetween 
the  two  valuations,  which  he  refused  to  pay ; — under  these 
circumstances,  it  was  held  that  the  assignees  having  demanded 
the  machinery,  were  entitled  to  recover  it  in  trover,  and  that 
their  remedy  was  not  by  an  action  on  the  covenants,  whidi 
had  been  in  fact  determined  by  the  bankruptcy,  and  by  thdr 
re^isal  to  take  to  the  lease.^ 

Where  assignees  bring  trover  for  goods  collusively  sold  by 
the  bankrupt  on  the  eve  of  bankruptcy,  they  must  prove  a 
demand  and  reAisal  in  order  to  maintain  the  action  ;^  for  die 
selling  was  not  in  itself  unlawful,  though  the  tnmaaction 
might  be  liable  to  be  impeached  by  the  assi^ees.  And  the 
like  in  trover  for  bills  ot  exchange  delivered  m  contemplataon 
of  banknmtcy,  though  the  money  was  received  by  the  de- 
fendant when  the  biUs  became  due ;  for  this  was  not  a  con- 
version, as  it  was  his  duty  to  receive  the  money,  when  due, 
to  whomsoever  it  might  belong.^  But  where  they  bring  trovo* 
for  goods  in  the  order  and  dii^sition  of  the  bankrupt  at  the 
time  of  the  bankruptcy,  then  no  demand  and  refusal  is  neces- 
sary to  support  the  action/  In  trover  also  against  a  sheriff, 
or  the  party  suing  out  the  execution,  after  an  act  of  bank* 
ruptcy,^  the  assignees  need  not  in  this  case  prove  an  actoal 
demand ;  because,  the  property  being  vested  in  them  from 
the  time  of  the  bankruptcy,  the  execution  is  consequentlv 
tortious,  and  is  in  itsell  evidence  of  a  converdonA  And 
although  goods  are  purchased  in  the  usual  course  of  trade  of 
a  ban&upt  after  a  secret  act  of  bankruptcy.  Lord  Ellen- 
borough  nelc^  that  the  very  act  of  taking  the  goods  from 

1  Fairlmm  v.  Bnutuxtod,  6  Mees.         *  Soame  v.  WaiU^  1  Cur.  N.  P. 

&  W.  846.  Rep.  400. 

*  Nixon   y.   Jenkins,  2    H.    B.         ^  But  see  6  Geo.  4,c.  I6,i.  81 ; 

135.  and  2  at 3  Vict.  c.  29. 

«  /ofiet  Y.  Fort,  9  B.  &  C.  764.  •  Bull.  N.  P.  41. 
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one  who  had  no  light  to  dispose  of  them,  was  in  itself  a 
conversion.^ 

In  an  action  of  troyer  b  j  the  assignees,  proof  of  an  account 
stated  between  the  bankrupt  and  the  defendant — iroxa  which 
it  appears  that  certain  proceeds  constituting  part  of  the 
account  had  come  into  the  hands  of  the  defendant  subse- 
quently to  the  bankruptcy — ^is  sufficient  to  throw  upon  the 
defendant  the  onus  of  proving  his  right  to  retain  such  pro- 
ceeds, although  a  large  debt  upon  the  balance  may  be  due  to 
the  defendant.^ 

Where  the  messenger  showed  his  warrant  to  a  person  in 
possession  of  some  bacon,  alleged  to  be  the  property  of  the 
oankrupt,  who,  upon  demand  made,  answered,  '^  I  have  it  not ; 
I  have  some  that  came  from  a  shop  in  Exeter,"  (which  was 
that  of  the  son  and  daughter  of  the  bankrupt,)  and  the  mes- 
senger desired  him  to  take  care  of  it,  and  not  to  part  with  it, 
as  more  would  be  heard  about  it,  and  he  afterwards  suffered 
it  to  be  removed ;  this  was  held  to  be  a  conversion.^ 

And  where  a  demand  is  made  by  assignees  of  a  chattel,  to 
which  something  is  affixed  that  belongs  to  the  party  on  whom 
the  demand  is  made,  and  he  gives  an  unqualified  refusal  to 
deliver  it  up,  without  limiting  such  refusal  to  the  article 
affixed  to  the  chattel,  the  demand  and  refusal  are  sufficient 
evidence  of  a  conversion.* 

Trover  will  lie  against  the  assignees  for  seizing  foods  by  a 
party  who  is  only  entitled  to  the  possession  of  them  under 
a  general  bailment.  Thus  where  the  owner  of  furniture  let 
it  to  the  plaintiff,  who  placed  it  in  a  house  occupied  by  the 
bankrupt  s  wife,  it  was  neld  that  the  plaintiff  might  recover 
without  producing  the  agreement  with  the  owner  of  the 
furniture,  which  gave  him  but  a  mere  qualified  interest  in  it.'^ 

Where  the  assignees  were  sued  with  the  bankrupts  in 
trover  for  goods,  and  Uie  plaintiff  proved  that  the  bankrupts 
before  their  bankruptcy  received,  and  afterwards  disposed  of 
the  goods  by  way  of  pledge,  having  no  authority  so  to  do— 
and  that  the  assignees  after  the  bankruptcy  took  possession 
of  the  goods,  ana  refused  to  deliver  them  to  the  plaintiff  on 
demand, — it  was  held  that  this  evidence  did  not  amount  to  a 
joint  act  of  conversion  against  all  the  defendants — ^the  acts  of 
the  bankrupts  and  those  of  the  assisniees  being  not  connected 
together,  but  wholly  distinct;  and  that  as  there  was  only 

>  Hurst  Y.  Owmmap,  2  Star.  Rep.  *  Trvjpp  y.  Armitage,  4  Mee».  & 

307.  W.  687. 

*  Carter  y.  Barclay,  3  Star.  Rep.  •  Burton  v.  Hughet,  9  Moore^ 
43.  334. 

*  Hawket  Y.  Dunn,  1  Tyrr.  413. 
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one  eoant  in  tbe  deelaratiOD^  tiie  evidoiee  did  not,  there- 
fore,  warrant  a  general  verdict  of  guilty  against  all  ^ 
dcfendoub.' 

If  a  bankrapt  rinortly  before  liiif  bankruptcy  pnrcnase  goods 
ctk  ciedity  and  fraudulentlj  resdl  them  for  ready  sionej 
cQiuideniUy  under  their  inroiee  price. — ^in  iStoB  case,  neidier 
aa  acCioB  for  roods  sold  and  ddivered^^  nor  for  money  had 
and  reeefredy'can  be  maintained  by  Ae  assignees  against  die 
pm^dmser^  to  recover  the  difference  betwe^i  the  smns  paid  to 
the  bankrupt  and  the  value  of  the  goods :  for,  by  bringing  an 
aetioD  for  goods  sold  and  delivered,  me  assignees  would 
aSrm  the  ccmtract ;  and  a  partp'  sellinggoods  at  a  price  bdow 
their  vahie,  cannot  recover  tne  dificrence  in  an  action  for 
money  had  and  received,  lie  assignees  mighty  pertiapSy  on 
aecoant  of  the  gross /rviM^  practised  in  such  a  case,  fsreat  the 
supposed  sale  of  the  goods  to  the  defendant  as  a  nullity,  and 
then  trover  wonM  be  the  proper  remedy.* 

But  assignees,  in  suing  a  defendant  on  a  contract  of  sale, 
are  not  to  be  taken  absolutely  to  affirm  that  the  transactian  is 
fmr  throughout — bat  merely  that  nothing'  on  the  fart  cf  Uu 
haiikrmpi  was  fraudulent ;  tney  do  not  merefore  admit  that 
there  was  no  fraud  in  the  partk^  against  whom  they  are 
undertaking  to  enforce  it.  Thus,  where  third  persons  holdii^ 
the  accept^ce  of  a  bankrupt,  who  was  known  &en  to  be  m 
bad  cireonostances,  agreed  with  the  defondanti^  in  order  to 
*  get  value  for  this  KD,  (which  had  been  before  refused  to  be 
taken  by  the  bankrupt  in  payment  for  o^oods  from  such  third 
persons^  that  it  should  be  indorsed  to  (Pendants,  who  should 
tray  goods  of  the  bankrupt  in  their  own  names,  but  for  the 
aecount  of  such  third  persons,  and  then  set  m  the  biD  in 
payment  for  the  goods, — it  was  held,  that  though  this  was  a 
firauduknt  eontnvance  between  the  defendants  and  the 
original  holders  of  the  biD  to  get  payment  of  the  whole  debt 
of  oie  latter  out  of  an  insolvent  estate,  vet  that  the  assignees 
might  maintain  an  action  ibr  goods  sola  and  delivered  against 
the  defendants :  and  that  tihe  defendants  could  not  set  off  Ae 

The  assignees  also,  as  has  been  before  stated,  may  adopt 
SDfy  contract  of  the  bankrupt,  thomni  made  br  him  after  an 
11^  of  banbnptcj,  and  l^  ^^^  «>«  ^e  oontaictins 
party  in  assumpsit.  Urns,  where  Ae  bankrupt,  after  the  act 
of  bankruptcy,  contracted  with  a  factor  (to  whom  he  had 

>  meott  T.  Oleimie,  1  M.  ft  S.        '  Hogg  v.  MUckeK,  I  Star.  24J. 
^89.  *  4  Camp.  355. 

2  Burra  v.  Clarke,  4  Camp.  355.         *  Fair  v.  M'her,  1$  Eut,  ISO. 
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delivered  goodfl  £>r  sale,  and  who  had  4M)oepted  m  hiU  ufftm 
the  strength  of  the  goods)  to  return  the  hal  to  the  £EU3to^  if 
he  would  return  the  goods  to  the  baukiupty  and  the  haokrupi 
did  accordingly  return  the  hOl^ — ^the  assignees  were  cmiaidfired 
entitled  to  recover  against  the  factor  fur  the  non-daiiyery  of 
the  goods.'  But  in  a  casCi  where  East  India  stock  was 
transferred  h j  a  hankrupt  after  his  bankruptcy,  it  was  hald 
that  the  aangnees  could  not,  in  order  to  lecover  the  value  of 
it,  maintain  an  action  for  money  had  and  received  minst 
the  person  to  whom  it  was  transferred;  far  such  an  acttoo,  it 
was  held,  would  not  lie,  where  "m  money  has  actually  bean 
received.^  Thei^oper  &nn  of  action,  in  this  instance,  seons 
to  have  been  a  special  action  on  the  case. 

Where  counts  for  money  lent  and  £>r  money  paid  by  the 
plaintiff  as  assignee^  were  joined  with  counts  mr  money  had 
and  received  to  plaintiff's  use,  and  upon  an  account  stated 
with  him  as  assignee,  it  was  held  that  these  counts  might 
wen  be  joined,  u^n  the  special  ground  of  the  5  Geo.  2,c!h0f 
s.  32/  which  provided  that  the  creditors  might  direct  whei» 
the  money  arising  out  of  the  bankrupt's  estate  might  be  paid 
in  "ud  lenudn — ^under  which  section  the  oomt  was  of  opinion 
that  it  would  be  lawful  for  an  assignee  to  lend;  but  that  if 
no  case  could  be  put,  where  it  would  be  lawful  for  him  to  da 
so,  the  declaration  would  have  been  bad.^ 

Where  the  bankrupL  who  was  an  insurance  broker,  befina 
his  banknq^tcy,  effected  on  behalf  of  the  defendant  a  policy 
with  an  insurance  company,  by  which  he  covenanted  to  pay 
the  premium;  it  was  held  that  his  assignees  were  entitled  to 
recover  the  amount  of  the  premium  from  the  de&ndant  in  an 
action  for  work  and  labour,  although  (he  premium  had  not 
been  actually  paid,  and  although  the  assignees  by  their  par- 
ticulars of  demand  claimed  to  recover  jor  imwranee;  but 
that  the  assignees  could  not  recover  the  amount  under  the 
count  for  money  paid,  as  the  bankrupt  had  not  paid  the 
premium,  or  oone  anything  which  was  equivalent  to 
payment^ 

In  an  action  of  assumpsit y  unless  there  has  been  an  express 
promise  to  the  assignees,  the  ri^ht  way  of  declaring  is,  to  lay 
the  promise  to  have  been  made  to  me  bankrupt^    But  if 

'  Butler  V.  Carver,  2  Stw.  433.  *  Power  ▼.  Butcher,  10  B.  ft  C. 

^  Ni^htingal  v.  Devitme,  5  Burr.  329. 

2589;  b\it9eeReedv.Jamet,lS\MX.  ^  Rig   v.  fi'Umar,  I    Btr.  697. 

134.  Anon.  6  Mod.    13K     flt$him  v. 

>  And  see  6  Geo.  4,  c  16,  t .  102.  Darmet,  1  Vin.  139. 

^  Riehardton  v.  OrK^n,  5  M.&  S. 
294. 
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there  lias  been  any  promise  to  the  assignees,  or  any  cause  of 
action  accruing  since  the  banlouptcy;  care  must  be  taken 
to  insert  some  count  in  the  declaration  adapted  to  such 
deinand.^ 

An  averment  that  the  defendant  was  indebted  to  the 
bankrupt  before  he  became  bankrupt,  for  goods  sold  and 
delivered  by  him  ^'  before  he  became  bankrupt/'  is  a  suffi- 
ciency certain  all^ation  of  the  time  when  the  debt  accrued.' 

Wnere  in  an  action  by  assignees  against  a  defendant  for 
goods  sold  by  the  bankrupt,  the  declaration  contained  counts 
on  promises  made  to  the  bankrupt  before  his  bankruptcy, 
and  also  on  an  account  stated  with  the  plaintiffs  as  assignees 
—to  which  the  defendant  pleaded  a  former  action  brought 
by  the  bankrupt  upon  the  same  promises  before  his  bank- 
ruptcy, and  still  pending, — it  was  held,  on  demurrer,  that  the 
plea  was  bad— ;^r5^,  because  the  former  action  could  not  have 
oeen  brought  upon  the  account  stated  with  the  plaintiffi  as 
assignees — secondly ^  because  the  assi^ees  could  not  continue 
the  former  suit,  even  if  they  wished  it.^  In  assumpsit  by  the 
provisional  assimee,  where' the  defendant  pleaded  the  general 
issue, — ^it  was  neld,  that  the  fact  of  the  bankrupt's  estate 
having  been  assigned  by  the  provisional  assignee  to   the 

Kneral  assignees,  between  the  time  of  the  issuing  of  the 
itat  and  tne  delivery  of  the  declaration,  was  no  ground  of 
nonsuit  upon  a  plea  of  non  assumpsit  Whether  it  would 
have  been  an  answer  to  the  action,  if  specially  pleaded,  was 
left  undecided.^ 

In  an  action  of  covenant  for  rent  accrued  since  the  bank- 
ruptcy, brought  by  the  assignees  against  the  bankrupt's 
lessee,  the  defendant  is  estopped  from  pleading  that  the 
bankrupt  nil  Jiabuit  in  tenementiSy  nor  can  he  force  the 
assignees  to  set  forth  in  the  declaration  their  title  to  the 
land.* 

An  action  of  d^t  on  a  simple  contract  cannot  be  maintained 
by  assignees  against  an  executor?  And  in  an  action  of  debt 
by  the  assignees,  on  a  bond  given  to  the  bankrupt  to  secure 
an  annuity,  for  pavments  accruing  after  the  bankruptcy, 
where  it  appeared  that,  before  any  payment  of  the  annuity 
became  due,  the  grantor  lent  the  bankrupt  a  sum  of  money, 
on  which  it  was  agreed  that  the  grantor  should  retain  t£e 


*  Chitty  on  Pleading,  vol.  i.  *  Page  ▼.  Bauer,  4  B.  &  A.  345. 

^  Ferguton  y.  MiicheU,  2  Cr.  M.     S.  C.  nom.   Page  v.   Faughajt,  2 
&  R.  687.  SUr.  Evid.  167,  n.  (r.) 

3  Biggs  V.  Cox,  4  B.  &  C.  920.  *  Parker  v.  Matming,  7  T.  R.  5.^7. 

•  Morgan  v.  Green,  Cro,  Car.  187. 
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payments  of  the  annuity  as  they  became  due  until  that  sum 
was  discharged; — ^it  was  held  that  this  agreement  and  re- 
tainer might  be  properly  pleaded^  being  considered  equivalent 
to  a  plea  o{  solvit  ad  diem,^  In  debt  on  a  specialty,  assignees 


need  not  mskeprofert  of  the  deed;  because  they  are  in  by 
act  of  law,  ana  may  not  have  the  means  of  obtaining  the 
deed  to  set  it  forth  or  produce  it.^ 

Where  an  action  oi^ectmewt  was  brought  by  assignees  to 
recover  the  bankrupt's  freehold  property,  and  the  demise  was 
laid  before  the  bargain  and  sale  of  the  lands  in  question  to  the 
assignees,  though,  after  the  date  of  the  commission,  it  was 
held  that  they  were  not  entitled  to  recover;  for  the  doctrine 
of  relation  back  to  the  act  of  bankruptcy  is  applicable  only  to 
the  assignment  of  the  personal  property^  of  the  bankrupt,  and 
does  not  extend  to  the  conveyance  ot\m  freehold  property, 
which  remains  in  the  bankrupt,  though  not  beneficiculy,  untfl 
taken  out  of  him  by  the  bargain  and  sale.^  And  though  the 
day  of  the  demise  be  laid  even  after  the  date  of  the  bargain 
and  sale,  yet  if  this  is  before  the  enrolment,  the  demise  will 
be  equally  bad ;  for  the  enrolment  does  not  in  bankruptcy 
relate  bade  to  the  date  of  the  baigain  and  sale.^ 

No  action  can  be  maintained  oy  the  assignees  for  a  mere 
personal  tort  to  the  bankrupt,  as  for  assault^  or  slander.  But 
in  the  case  of  a  tort  to  ^e  property  of  the  bankrupt,  whic^ 
may  have  deteriorated  its  value,  Tsuch,  for  instance,  as  running 
down  a  ship,  or  cutting  timber,)  whereby  the  assignees  are 
deprived  of^the  beneht  which  they  would  otherwise  haye 
enjoyed,  the  assignees  may  then  sustain  the  action.^ 

So,  where  the  bankrupt  was  an  under-tenant  of  premises, 
for  which  he  paid  his  rent  regularly  to  his  immediate  lessor, 
who  omitted  to  pay  the  superior  landlord,  and  the  latter  dis- 
trained on  the  bankrupt;  it  was  held  that  this  was  such  an 
injury  to  the  property  of  the  bankrupt  for  which  the  assignees 
might  sue,  as  it  lessened  the  amount  of  the  fund  belonging 
to  the  creditors.® 

And  where  the  bankrupt  had  hired  a  carriu^e  of  M.,  and 
let  it  to  B.,  who  sent  it  back  to  the  bankrupt  damaged,  and 
M.,  having  repaired  it  with  the  bankrupt's  assent,  proved  for 
the  amount  due ;  it  was  held  that  the  assignees  had  a  rig-ht 
of  action  against  B.,  although  the  bankrupt's  estate  had 
paid  no  dividend  J 

1  Sturdy  v.  Jmaud,  3  T.  R.  599.         *  Evans'  Statutes,  329,  2nd  edit. 

*  Oray  v.  Fielder,  Cro.  Car.  209.         *  Hancock  v.    Caffyn,   8    Bing. 
^^Doe  V.  MitcheU,  2  M.  &  S.  446.     358. 

*  Sir  T.  Jones,  196.  1  Ventr.360.         '  Porter  v.  Vorley,  9  Bing.  93. 
12  Mod.  3.    Carth.  178. 
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Aawgaww  cannot  toe  a  party  fer  revokh^  his  snbmianob 
to  arbitrationy  made  ander  an  agreement  entered  into  with 
the  bankmpt  befinre  the  baakniptcj;  fer  Ae  assignees 
themselves  are  not  boond  by  that  agreement,  and  there  is 
oonseqaently  no  mutuality  between  them  and  the  after 
party.* 

It  was  doubted,  however,  whether  the  assignees  codd 
sue  for  a  tort  committed  agamst  the  estate  of  the^irortmiMi 
attignu ;  bnt  in  one  case  they  were  permitted,  even  after  two 
tenns  had  elapsed,  to  amend  the  declaration,  which  stated  fte 
wrong  to  be  done  to  the  provisional  assignee.^ 

Where  a  debtor  to  the  bankrupt  has  paid  money  to  a  third 
person  under  due  process  of  local  law,  he  is  not  liable  to  an 
action  by  the  assignees;  therefore,  thouj^h  a  creditor  of  the 
bankrupt  attaching  the  effects  abroad  is,  as  we  have  seen,* 
liable  to  refund  to  the  assignees,  yet  the  garnishee  himself,  of 
whom  the  debt  has  been  so  recovered,  is  not  compellable  to 
pay  it  ovei*  again.^ 

Where  debts  are  under  40^.  the  assignees  must,  like  other 
persons,  sue  for  them  ^  in  the  court  of  requests. 

If  the  statute  of  limitation  is  pleadable  by  a.  debtor  in 
respect  of  his  own  debt  against  the  bankrupt,  tihe  assignees 
may  be  barred  by  it  likewise;  and  the  time  is  to  be  computed 
from  the  date  of  the  original  cause  of  action,  and  not  firam 
the  date  of  the  commissioners'  asagpment.^  But  an  entir  in 
a  bankrupt's  examination  of  a  certain  sum  being  due  to  A.  is 
evidence  of  an  account  stated  between  them,  and  is  a  sufficient 
aclmowledgment  to  take  the  case  out  of  the  statute.^  But 
where  a  verdict  is  found  for  the  assignees  as  plaintifi  in 
an  action,  it  is  no  ground  for  setting  aside  the  verdict,  that 
it  did  not  appear  that  the  petitioning  creditor's  debt  was 
contracted  witnin  six  years  before  the  suing  out  of  the  com- 
mission.^ Where  the  defendant,  in  an  action  by  assignees, 
nleaded  that  the  bankrupt  rdeased  the  debt  before  he  became 
Dankrupt,  and  issue  is  joined  on  this  plea,  which  is  found  for 
the  assignees — and  it  appeared  also  at  the  trial  that  the 
release  was  executed  more  than  two  months  before  the  issuing 
of  the  commission,  though  after  the  defendant  knew  of  the 

1  Mwik  ▼.   Wood,  9  B.    &  C.  *  Gray  ▼.  Mendez,  1  Str.  5S5. 

59.  Strnth  Sea  Company  ▼.  WffmtmdteU, 

3  Freen  v.  Cooper,  6  Taunt.  35S.  3  P.  Wins.  143.  Aikbrookew,  Mtmiy, 

*  Ante,  438.  Comb.  70. 

*  U  Chevalier  v.  I^fnch,  Doug.  ^  Eicke  v.  Nokes,  4  M.  &  S.  586. 
170;  and  see  Mawdesley  v.  Parke,  1  Mood.  359. 

dt.  1  H.  B.  6S0.  »  Mttvor  v.  Pyne,  3  Bing.  2S5. 

*  Keay  V.  Rigg,  1  Bos.  &  P.  11.       2  C.  &  P.  91. 
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act  of  bankruptcy; — ^it  was  held,  under  these  circumstances, 
that  the  assignees  were  not  obliged  to  allege  in  their  reph- 
cation  to  the  defendant's  plea,  that  the  defendant  knew  mat 
the  bankrupt  had  conunitted  an  act  of  bankruptcy  before  the 
execution  of  the  release,  but  that  it  was  sufficient  to  prove 
that  fact  ^  at  the  trial. 

When  an  assignee  dies,  or  is  removed,  we  have  seen  ^  that 
no  action  then  pending  is  thereby  abated,  but  that  it  may  be 
prosecuted  in  tne  name  of  the  surviving  or  new  assignees, 
upon  his  entering  a  su^estion  of  his  death  on  the  record,  in 
pursuance  of  the  6  Geo.  4,  c.  16,  s.  67,  and  the  rule  for  this 
THirpose  is  absolute  in  the  first  instance.^  But,  under  the  old 
law,  if  an  order  had  been  made  to  remove  one  of  several  as- 
signees, and  such  order  had  not  been  followed  up  by  an  actual 
reassignment,  or  release  of  such  assignee  to  the  remaining 
assignees,  nor  by  any  new  assignment  of  the  commissioners, — 
I  it  was  necessary  for  the  removed  assignee  to  join  in  the 

*  action ;  though,  in  an  action  of  trover,  the  nonjoinder  could 

only  be  pleaded  in  abatement;  and  the  other  assignees  who 
'  sue  might  have  recovered  the  proportional  parts  or  shares  of 

the  property  sought  to  be  recovered.^    A  new  assignee  may 
^  sue  in  debt  upon  a  judgment  recovered  by  a  former  assignee 

'  who  has  been  removed,  and  may  declare  in  a  general  iorm 

I  as  having  been  duly  constituted  and  appointed  assignee,  &c,^ 

^  And,  imder  the  old  law,  when  one  of  several  assignees  was 

^  removed,  and  assigned  his  interest  to  the  other  assignees,  they 

'  might  maintain  an  action  for  money  had  and  received  against 

^  him,  for  money  which  came  to  his  hands  whilst  he  continued 

assignee.^    But  now  by  1  &  2  Will.  4,  c.  56,  s.  26,  when  an 
'  assignee  dies  or  is  removed,  the  personal  estate  vests  in  the 

new  assignee  by  virtue  of  his  appointment. 

If  the  oankrupt,  prior  to  his  bankruptcy,  has  duly  assigned 
his  interest  in  a  cJiose  in  action  to  a  tliird  person,  the  action 
must  not  be  in  the  name  of  the  assignees,  but  in  the  name  of 
the  bankrupt ;  ^  for  property,  in  which  the  bankrupt  has  only 
a  trust  estate^  does  not  pass  in  any  way  to  the  assignees 
under  the  commission. 

J    By  5  &  6  Vict.  c.  122,  s.  26,  if  the  assignees  commence 
any  action  or  suit  for  any  money  due  to  the  oankrupt  before 

>  Mavor  v.  Pyne,  8  Bing.  285.  *  De  Cowm  ▼.  Vaughan,  10  East. 

2C.  &P.  91.  61. 

2  See  ante.  •  Smith  y.  Jameton,  Peake,  213 ; 

3  Wesiall  V.  Sturges,  4  Mont.  &  P.  S.  C.  5  T.  R.  601 .  fVray  v.  Bands, 
217.  Boies  y.  Stwrges,  7  Bing.  583.  Peake,  69. 

*  Bloxam  v.  Hubbard,  5  East,  '  Carpenter  v.  MameU,  3  Boa. 
407.  &  P.  40. 
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the  time  allowed  for  him  to  dispute  the  fiat  shall  have 
elapsed,  the  defendant  may,  after  notice  to  the  Qssifi;nees, 
pay  the  same  or  any  part  thereof  into  court ;  and  all  pro- 
ceedings with  respect  to  the  money  so  paid  shall  ihaeapon 
he  stayed ;  and  after  the  time  given  to  the  hanknipt  to 
dispute  the  commission  shall  have  elapsed,  the  assignees  my 
have  the  same  paid  to  them  out  of  court. 

Assignees  are  not  restrained,  any  more  than  other  perBoos, 
from  bringing  a  fresh  action  after  a  nonsuit.^ 

When  one  of  several  partners  becomes  bankrupt,  it  is  pro- 
vided by  6  Geo.  4,  c.  16,  s.  89,  that  the  assignees  mar, 
upon  obtaining  an  order  for  that  purpose,  prosecute  any 
action  in  the  joint  names  of  such  assignees,  and  of  tb 
remaining  partner  or  partners.^  In  such  a  case,  indeed,  if 
any  action  ex  contractu  is  brought  in  the  names  of  oS  the 
partners,  the  bankruptcy  may  be  pleaded  in  bar.*  And  even 
where  money  is  paid  by  solvent  partners  after  tJu  ba$dtrt^t€jf 
of  the  otherSy  on  account  of  the  dealings  of  the  general  part- 
nership, they  cannot  sue  for  it  without  joining  the  assignee 
of  the  bankrupt  partners  as  plaintiffs.^  Where  goods  are 
hon&  Jide  delivered  for  a  valuable  consideration  to  a  third 
person  by  the  solvent  partner,  though  after  the  act  of  bank- 
ruptcy of  the  other  partner,  the  assignees  of  the  bankrupt 
partner  cannot  maintain  trover  against  the  consignee  of  w& 
goods ;  for  the  assiraees  are  in  such  case  tenants  in  common 
with  the  consignee,  by  relation  from  the  time  of  committing  the 
act  of  bankruptcy,  and  one  tenant  in  common  cannot  maintain^ 
trover  against  another.  And  still  less  could  the  assignees 
maintain  such  action,  when  the  consignee  of  the  goods 
happened,  also,  to  be  l^e  executor^  of  the  solvent  partner. 

But  where  the  defendant,  being  in  the  employment  of  J. 
in  his  trade,  and  acting  under  a  general  authority,  sold  Imk 
fide  some  goods  belonging  to  J.,  after  J.  had  conamitted  an 
act  of  bankruptcy,  of  which  the  defendant  was  ignorant,  and 
the  sale  was  more  than  two  months  before  the  fiat  issaed, 
and  the  assignee  brought  trover  to  recover  the  value  of  the 
goods ;  it  was  held,  mrsty  on  a  plea  of  not  guilty,  that  the 
defendiant,  having  sold  under  a  general  authority  only,  had 

1  Ex  parte  HUton,  1  Jac.  &  W.  ^  SmUh  v.  Orid,  1   Eut,  367. 

467.  Fox  ▼.  Hanbury,  Cowp.  445;  and 

^  And  see  'Thoma$m  ▼.   Frere,  see  Ramtbottom  v.  LewU,  I  Camp, 

la  East,  61.  279. 

3  Eckhardt  ▼.  mUon,  8  T.  R.  140.  «  SmUh  y.  Stokes,  I  Eut,  363. 

*  Qrahmn  v.  Rohertton,  2  T.  R. 
282. 
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been  guilty  of  a  conversion,  and  that  if  he  had  any  justi- 
fication, he  should  have  pleaded  it  specially ;  secondly y  on  an 
issue  joined  on  a  traverse  of  the  assignees  possession, — that 
the  plaintiff  must  recover,  no  evidence  having  been  given  that 
the  purchaser  was  ignorant  of  the  bankruptcy ;  the  81st  and 
B2nd  sections  of  6  ueo.  4,  c.  16,  protecting  the  transfer  only 
where  the  party  dealing  with  the  bankrupt  is  without  notice, 
and  the  defendant  being  not  the  person  dealing  with  tlie  bank- 
rupt,  but  merely  the  servant  ot  the  bankrupt  who  affirmed 
the  sale,  and  who  was  bound  therefore  to  prove  its  validity.^ 

A.,  B.,  and  C.  carried  on  trade  in  partnership,  and  A.  wad 
also  in  partnership  with  D.  A.  being  indebted  to  the  firm 
of  A.,  D.f  and  C,  before  the  dissolution  of  that  partnership, 
imknown  to  D.,  indorsed  a  bill,  and  paid  over  money  (be- 
longing to  A.  and  D.)  in  discharge  of  the  private  debt  due  from 

A.  to  A.,  B.,  and  C,  and  immediately  afterwards  indorsed 
the  same  bill  to  a  creditor  of  the  firm  of  A.,  B.,  and  C.  The 
partnership  between  A.,  B.,  and  C.  having  been  dissolved, 
and  A.  and  D.  having  afterwards  become  bankrupt,  it  was 
held  that  their  assignees  could  not  maintain  trover  against 

B.  and  C.  for  the  bill,  nor  assumpsit  for  the  money  paid  by 
A.  out  of  the  funds  of  A.  and  D.  to  A.,  B.,  and  C.,  in  dis- 
charge of  his  private  debt.^ 

The  assignees  of  two  partners  under  separate  commissions 
cannot  recover  in  the  same  action  a  joint  debt  due  from  the 
defendant,  and  also  separate  debts  due  from  him  to  each 
partner.*  But  they  may  recover  the  joint  debts.^  But 
where  the  plaintiffs  sued  as  assignees  of  A.  and  B.,  and 
also  as  assignees  of  C.  for  a  joint  debt  due  to  aU  three  part- 
nerSj  (for  which  they  could  formerly,  in  strictness  of  law,  only 
sue  as  assignees,  either  under  three  separate  commissions,  or 
under  one  joint  commission  against  the  three  partners,)^  the 
declaration  was  held  good,  on  motion  in  arrest  of  judgment 
after  verdict;  for  it  aid  not  appear  by  the  record,  under  liom 
many  commissions  the  assignees  actually  claimed.^  And 
assignees  under  a  joint  commission  may  recover  in  the  same 
action  debts  due  to  the  partners  jointly,  and  debts  due  to 
them  separately.^ 

In  an  action  by  assignees  under  a  joint  commission  against 

^  Pearson  y.  Qraham,  6  Ad.  &  £.  now,  by  section  16  of  the  new  act, 

899.  be  issued  against  one  or  more  mem-' 

2  Jones  Y.  Yaies,  9  B.  &  C.  532.  bers  of  a  firm. 

«  Hancock  v.  Haywood,  3  T.  R,  •  Streatfield  v.  HaUiday,  3  T.  R. 

433.  779. 

*  Ibid.  7  Graham  y,  MukaUer,  4  Bing. 

^  A  commission,  however,  may  115. 
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A.  and  B.y  the  declaration  was  for  money  had  and  receired 
by  the  defendant  to  the  use  of  A*  and  B.  o^ne  they  became 
bankruptB;  and  for  money  had  and  reoeived  to  the  use  of  the 
plaintiite  as  assignees  of  A.  and  B.  after  their  bankruptcy:— 
the  evidence  was,  that  A.  committed  an  act  of  bankraptcy  a 
iew  days  before  B.  committed  one,  and  that  a  derk  of  the 
bankrupts  between  these  acts  of  bankruntcy  paid  to  the  d^ 
fendant  5582.,  and  after  botfi  acts  of  banJoruptcy  5JL  more;— 
it  was  held,  that  under  this  declaration  the  assignees  were 
only  entitled  to  recoyer  the  52.  paid  after  the  bankruptcy  of 
bota  partners,  and  not  the  5582.  paid  before  the  banlmiptcy 
of  B. ;  though  it  seems,  that  if  they  had  declared  for  monej 
had  and  received  to  their  use  as  assignees  of  A.,  they  miglit 
then  have  recovered  one  moiety  of  the  558/.  paid  between  the 
two  acts  of  bankruptcy.^ 

The  property  of  a  bankrupt  being  vested  in  his  aseieneei^ 
by  relation  from  the  act  of  bankruptcy, — ^if  a  sheriffs  mere- 
fore,  take  the  bankrupt's  snoods  in  execution,  and  sell  them 
fdter  notice  of  an  act  of  bankruptcy,  the  assignees  mav 
maintain  trover^  against  him;  and  the  same  has  been  heki 
in  some  cases,  although  the  sheriff  had  no  notice  of  the  bank- 
ruptcy, and  a  commission  had  not  been  sued  out  at  the  time 
of  execution.^  The  assignees  may  also  sue  the  sheriff  in  an 
action  for  money  had  and  received.^  But  they  cannot  hare 
trespass  for  any  act  conomitted  by  the  shenff  before  the 
execution  of  the  assignment — ^not  even  where  the  sherid 
levies,  or  pays  over  the  money,  after  an  act  of  bankruptcy,  of 
which  he  luis  notice;^  for  trespass  cannot  be  maintained, 
unless  the  plaintiff  had  (U  the  time  when  the  trespass  L< 
alleged  to  be  committed,  either  an  actual  or  a  constrwctiti 
possession  of  the  thing  which  is  the  object  of  the  trespass: 
and  the  assignees  (though  they  have  by  the  assignment  a 
right  given  them  which  relates  back  to  the  act  of  bankruptcy, 
so  as  to  avoid  all  mesne  incumbrances^  have  not  such  a  pos- 
session as  to  bring  trespass  for  an  act  aone  before  such  rigrht 
was  given  them ;  for  no  defendant  can  be  made  a  trespasser 


>  Smith  V.  Goddard,  3  B.  &  P.  620;   reveniDg  Baime  t.  IMtn, 

465.  2Tyrr.  17. 

2  Faughany.  WUkins,  1  B.&Ad..  ■  Cooper  v.  CkUty,  I  Boir.  20. 

370.  Bl.    65.     Lazarus   y.    fTaithtm, 

'  Price  V.  Helyar,  4  Bing.  597.  5  Moore,   313.    Smith  v.  MiUes, 

CaHiste  v.  Garland,  7  Bing.  298.  1  T.  R.  475.    Lechmert  v.  TTkcw- 

Dt//onv.Lang'tey,  2  B.&  Ad.  131.  good.  Comb.    123.     I   Show.  U- 

^  Young  V.  Marxian,  8  Bing.  43 ;  1  Mont.  474. 
and  see  Hutton  v.  Balme,  2  Tyrr. 
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by  relation.'  But,  where  assignees  on  the  issuing  of  the 
commission  took  possession  of  a  farm  which  had  belonged  to 
the  bankrupt,  managed  it  for  the  benefit  of  the  creditors,  and 
purchased  additional  stock  and  forming  utensils,  and  had 
continued  in  possession  several  months  before  the  goods  were 
seized  by  the  sheriff  under  a  Ji.  fa,  issued  at  the  suit  of  a 
judgment  creditor;  the  court  of  King's  Bench  refused  to 
stay  the  proceedings  against  the  sheriff  in  an  action  of 
trespass.^  The  assignees,  however,  may  also  have  trover^  or 
/Lfsumpsit,  either  against  the  vendee  of  the  sheriff — or  the 
plaintiff  in  the  original  action,  if  he  has  received  the  money 
of  the  sheriff.*  Thus,  where  a  bankrupt  after  the  act  of 
bankruptcy  was  arrested  upon  a  ca.  sa.,  and  placed  goods  in 
the  hands  of  the  sheriiFs  officer  to  raise  money  upon  them^ 
who  accordingly  pledged  them,  and  five  weeks  afterwards 
paid  over  the  amount  to  the  defendant, — it  was  held  that  the 
asstignees  might  recover  the  amount  of  money  paid  to  the 
defendant  in  an  action  for  money  had  and  received,  although 
the  defendant  was  not  privy  to  the  taking  of  the  goods  By 
the  sheriff's  officer,  and  although  the  money  paid  to  the  de- 
fendant was  not  the  identical  money  raised  by  the  pledge.* 
The  assignees  may  likewise  bring  trover  against  the  plaintiff 
in  the  action,  if  he  intermeddle  with  the  sheriff  in  any  way — 
.'rtich  as  by  being  in  company  with  the  officer  at  the  time  of 
the  execution,  or  by  giving  a  bond  to  the  sheriff;  *  and,  in 
trover  against  the  plamtiff,  the  sheriff  need  not  be  joined  in 
the  action. 

Where  aft»r  an  act  of  bankruptcy  the  sheriff  seized  and 
removed  ihe  goods  to  a  broker's,  and  the  assignees  afterwards 
served  a  notice  upon  him  not  to  sell,  in  consequence  of  which 
the  goods  were  never  sold,  but  remained  at  the  broker's, — it 
was  neld  that  the  removal  of  the  goods  was  a  sufficient  con- 
version, and  that  the  notice  did  not  amount  to  any  admission 
that  they  had  not  been  converted.^  So,  where  the  goods 
were  removed  by  the  under-sheriff^s  agent, — ^this  also  was 
held  a  sufficient  conversion  by  the  shenff."^  So,  in  a  case 
where  the  sheriff  legally  took  goods  under  one  execution,  the 
proprietor  of  which  aiterwards  became  bankrupt — and  then 
sola  enough  to  satisfy  both  that  execution  and  also  another 

1  Per  AihQTtt,  J.,  1  T.  R.  4S0.  *  Ruih  v.  Baker,    2    Str.   996. 

"  BernMcom  v.  Fmrkntim,  7  B.  BqU.  N.  P.41.    AfAiAomv.  JBtfmofi- 

&  C.  379.  Jon,  I  Bot.  a  P.  369. 

>    iCtldktii  V.  CampbeU,  3  Wilt.  «  fVyatt  v.  Bladet,  3  Cunp.  396. 

304.     Cofe  T.  Aivief,  I  Ld.  R.  724.  '  Carlitle  v.  Oarlatid,    7  Bins. 

*  AUamon  v.  Amutm,  1  M.  ft  S.  29S. 
583. 
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execution^  wliich  being  delivered  to  him  after  the  act  of 
bankruptcy  was  void, — ^it  was  held  that  the  sale  of  goods  of 
greater  value  than  was  sufficient  to  satisfy  the^nt  execution 
was  a  tortious  conversion,  the  sheriff  having  no  right  to  sell 
more  than  was  necessary;  and  that  trover  was  me  proper 
form  of  action  by  the  bankrupt's  assignees,  to  recover  the 
value  of  such  of  the  goods  as  were  sold  after  the  sheriff  had 
raised  money  enough  to  satisfy  the^r^  execution.^ 

Where  the  goods  of  a  bankrupt,  which  were  taken  in 
execution,  were  discharged  by  pavment  of  the  sum  to  be 
levied  by  a  creditor  after  a  docket  struck;  it  was  held 
that  the  assignees  subsequently  chosen  could  not,  by  repay* 
ing  that  sum,  maintain  an  action  for  money  had  and  received 
against  the  sheriff.^ 

The  sheriff,  however,  will  be  safe  from  any  daim  by  the 
assignees,  if  he  levies  before  the  act  of  bankruptcy,  and  after- 
waras  pays  the  money  over  to  the  plaintiff  without  any  notice 
of  the  act  of  bankruptcy ;  for,  as  he  has  a  right  to  levy,  he  is 
bound  to  pay  over  tne  money  to  the  person  at  whose  suit  the 
execution  is  issued,  the  whole  being  considered  in  law  as  one 
act ;  and  it  would  be  inconsistent  to  say  that  he  had  lemed 
legally y  but  had  paid  it  iUe^aUy.^  And  when  the  money  has 
been  paid  over  by  the  sheriff  before  the  comnUssiony  the  court 
will  not  assist  the  assignees  upon  motion,  in  giving  effect  to 
the  relation  of  the  lumkruptcy, — so  as  to  make  me  sheriff 
y  over  to  them  money  levied  after  an  act  of  bankruptcy 
r  lying  in  prison),  but  before  the  time  to  complete  the  act 
bankruptcy  expired.^  The  court,  too,  will  in  some  cases 
even  notice  tne  fraction  of  a  day  in  &vour  of  the  sheriff;  as 
in  a  case  where,  after  the  sheriff  took  possession  under  a 
Ji.  Ja.y  the  defendant  at  a  later  hour  of  the  same  day  surren- 
dered in  discharge  of  his  bail,  and  afterwards  lay  in  prison 
the  period  of  time  sufficient  to  constitute  an  act  of  l»nk- 
ruptcy, — ^it  was  held  that  the  sheriff  having  entered  in  &ct 
before  the  time  from  which  the  bankruptcy  was  to  be  oom- 

^  stead  V.  Oateoigne,  8  Ttont.  before  the  comminkm  ianied,  and 

527.  before  any  notioe  of  it;  aaying,  that 

^  Bucker  v.  Booth,  1  Mood.  &  M.  this  necessarily  followed  firom  the 

518.  case  of  Cooper  v.  ChUif,  for  that  it 

*  Femon  v.  ffankey,    2  T.  R.  was  an  aniawfol  inteiference  with 

121,  per  Buller,  J. ;  and  see  Stead  another's  goods  cited  in  argoment. 

y.  Gatcoigne,  8  Taunt.  527.    It  has  Potter  t.  Starkie,  4  M.  &  S.  260. 

been  said  that  the  court  of  Ex-  The  seisure,  howerer,  in  this  case» 

chequer,  in  a  case  which  is  not  must  be  understood  to  have  been 

reported,    liave   held    the    sheriff  qfier  the  act  of  bankruptcf . 

liable  in  trover,  though  he  seized,  <  Clarke  v.  i^otf,  BL  642* 
sold,    and   paid   over  the  money 


pa; 
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puted^  the  assiraees  were  not  entitled  to  recover.^  Where  a 
sheriff's  officer  nad  seized  under  a  /i.  Ja.  goods  more  than 
sufficient  to  satisfy  the  levy,  and  the  trader  having  become 
banknipty  and  assigiiees  chosen  before  the  goods  were  sold, 
the  assiCTees  authorized  the  officer  to  deUver  the  whole  of 
the  gooSs  to  A.  B.y  and  to  receive  from  him  a  certain  siun 
as  the  full  value  of  the  ^oods,  which  he  did  accordingly j  and 
out  of  that  money  satished  the  execution  creditor,  but  never 
paid  over  the  residue  to  the  assignees: — ^held,  that  they  could 
not  sue  the  sheri^  for  such  residue, — as  the  officer  aid  not 
derive  his  authonty  to  sell  the  whole  of  the  goods  from  the 
shenff,  but  from  the  assignees.^  And  in  ml  cases,  if  the 
sheriff  acts  fairly,  and  is  under  difficulties  how  to  conduct 
himself,  the  court  will  endeavour  to  help  him,  as  far  as  it  is 
possible.  Thus,  if  he  is  i-easonably  doubtful  about  the  pro- 
perty, the  court  will  give  him  time  to  make  his  return,  or 
compel  the  parties  to  me  a  bill  of  interpleader,  or  oblige  the 
assi^ees  to  prove  the  act  of  bankruptcy  and  the  assignment^ 
Ana  in  one  case,  where  the  sheriff  was  made  a  defendant, 
and  neither  the  execution  creditor,  nor  the  assignees,  would 
indemnify  him,  the  court  directed  the  declaration  to  be 
amended,  by  inserting  the  name  of  the  execution  creditor, 
instead  of  tnat  of  the  sheriff,  as  the  defendant ;  directing 
also  that  the  defendant  should  plead  instanter,  and  admit 
upon  the  trial  the  taking  of  the  goods;  and  that  the  sheriff 
should  be  discharged  from  all  responsibility,  upon  selling  the 
goods,  and  bringmg  the  money  mto  court,  having  apprized 
the  parties  of  the  time  and  place  of  sale ;  his  right  of  pounds- 
age  of  course  depending  on  the  question  whether  the  execu- 
tion was  warranted.^  The  proper  course  for  the  sheriff  to 
pursue  (where  both  parties  refuse  to  indemnify  him)  appears 
to  be,  to  apply  to  the  court  for  a  rule  to  enlarge  his  return  of 
the Ji,Ja.  from  time  to  time— or,  if  an  action  has  been  com- 
menced against  him,  then  for  a  rule  to  stay  proceedings— 
until  he  is  indemnified,  or  upon  such  other  terms  as  the  court 
may  think  the  equity  of  the  case  requires.^  This  rule,  how- 
ever, can  only  be  a  rule  nisi  in  the  first  instance.^  The  court 
will  likewise,  in  favour  of  the  sheriff,  take  his  return  of  a  writ 

1  Tkomoi  V.  De9ttngei,  2  B.  ft  A.         *  But  see  now  1  &  2  Will.  4» 

586.    And  see  Oodiony,  Sanctuary,  c.    5S,    s.    6.     Parker  v.    Booths 

4  B.  &  Ad.  255.  8  Bing.  85. 

'  Cook  V.  Palmer,  6  B.  &  C.  739.         «  King  v.  Bridges,  7  Taunt.  294. 

'  1  Burr.  37.  1  Moore,  43.    Ledbury  y.  SmUh, 

^  M'Oeorge  ▼.  Birch,  4  Taunt.  1  Chit.  Rep.  294.     Bemaaconi  v. 

585.  Fairbrother,  7  B.  8b  C  379. 
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as  made  at  the  time  when  it  is  made  in  hcXj  and  not  as  at 
the  return  day  specified  in  the  writ  Thus,  miZia  Ixma  will 
be  a  good  return  by  the  sheiifP  to  a  ^.  Ja.  saed  out  against 
the  bankrupt's  goods,  though  it  is  retuniable  within  twenty- 
one  days  mm  his  lyinfi;  in  prison — ^if  it  be  mot  aetuaUy  re- 
turned until  he  has  laid  in  prison  the  whole  of  the  twenly-one 
dayS;  and  thereby  beoome  bankrupt^ 

j3ut  if  the  sheriff  ffobtntarUff  take  a  part,  and  elect  (either 
before  or  ailer  the  goods  are  sold)  to  which  party  he  will  pay 
the  money — and  receive  also  an  express,  or  an  implied,  in- 
demnity (for  either  is  suf&cient)  from  the  party  to  whom  he 
so  elects  to  pay  it  over, — ^he  must  then  resort  to  that  partr 
for  security  in  case  he  is  wrong;  and  the  court  will,  in  saai 
case,  not  interfere  in  his  behalf.^  Nor  will  they  interfere  in 
an  action  of  trespass  against  the  sheriff  for  seizing  goods 
which  have  been  in  the  actual  possession  of  the  assignees 
several  months  after  the  issuing  of  the  commission ;  for  the 
sheriff  is  to  be  deemed  then  primd  facie  a  trespasser,  and 
must  defend  himself  by  showing  that  the  commission  is  in- 
valid.^ And  where  the  sheriff  had  kept  the  proceeds  of  the 
goods  in  his  possession  for  a  length  of  time  npon  frivolous 
pretences,  the  court  would  not  assist  him  by  taJano^  notice  in 
a  collateral  way  of  a  commission  of  bankrupt  which  after^ 
wards  issued,  so  as  to  stay  proceedings  agsdnst  him  in  an 
action  for  a  fklse  return,  pendmg  which  ne  paid  the  money  to 
the  assignees.'* 

Where  to  a  writ  of  extent  in  aid  against  a  bankrupt,  sued 
out  long  after  the  issuing  of  a  commission,  the  sheriff  returned 
that  the  bankrupt  was  entitled  to  a  sum  standing  in  the  name 
of  the  accountant  in  bankruptcy  in  the  books  of  the  Bank  of 
England ;  that  the  accountant  held  the  money  in  trust  for 
the l>ankrupt,  and  that  the  sheriff  had  seized  such  money; 
and  on  this  return  the  court  of  Exchequer  made  an  order  that 
the  sheriff  should  pay  over  to  the  prosecutor  of  the  extent  the 
amount  of  his  debt;  on  a  petition  by  the  sheriff  to  the  court 
of  review  to  order  the  money  to  be  paid  to  him;  it  was  held 
that  the  finding  of  the  inquisition  and  the  sheriff's  retom 
were  alike  erroneous,  and  the  court,  therefore,  refused  to  make 
any  such  order.* 

In  trover  against  the  sheriff  by  a  third  party,  he  may, 

'  Coppendale  t.  Bridgtn,  2  Burr.  '  Benuuconi  t.  FairbroiMer,  7  B. 
814.  h  C.  379. 

'  Aldridge   t.    Ireland,  dted   1         <  Tin^eU  v.  MiiU,  1  Bl.  205. 
Taunt.  273.  «  Ex  parte  Magm^,  2  M.  D.  a 

D.C71.    . 
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under  the  pies  of  not  possessed,  set  up  the  title  of  th« 


1 


the  sheriff  having  paid  over  the  proceeds  of  goods 
taken  under  a^.  fa.  against  a  bankrupt^  was  sued  in  trover 
by  the  assignees,  and  gave  notice  to  the  execution  creditor  to 
defend  the  action,  and,  upon  his  refusal,  let  judCTient  go  by 
de&ult,  and  paid  over  the  value  of  the  goods  to  the  assignees; 
it  was  held  that  the  sheriff  was  not  bound  to  defend  the 
action,  and  that  he  might  recover  back  from  the  creditor  the 
money  so  paid,  upon  proving  the  validity  of  the  bankrupt^.^ 

It  is  stated  in  one  case,  that  where  the  sheriff  Umed  t^er 
the  bankrupted y  and  the  assignees  had  commenced  an  action 
against  him,  the  court  of  £jng's  Bench  made  the  rule  for 
staving  proceedings  and  indemnifpng  him,  upon  the  terms 
of  bis  paying  over  the  money  levied,  and  the  costs  of  the 
action  up  to  the  time  of  the  application,  he  being  void  his 
poundage  and  the  ootts  of  the  execution.*  But  this  last  con* 
dition  seems  rather  an  extraordinair  one  to  impose  on  the 
assignees,  if  the  fact  was  that  the  sneriff  (as  is  stated)  Umed 
after  the  bankruptcy;  tot^  if  that  was  the  case,  the  execution 
was  altogether  illegal,  and  he  could  then  have  no  right  to 
poundage.^ 

Where  a  plaintiff  withdrew  his  execution  against  the  bank- 
rn^s  goods,  under  a  consent  from  him  that  there  should  be 
a  Ireah  levy,  if  the  debt  were  ngt  paid  within  a  given  tim&— 
and  the  goods  were  afterwards  seized  under  an  execution  at 
the  suit  of  another  plaintiff — upon  which  the  first  plaintiff 
placed  his  warrant  in  the  hands  of  the  second  plaintiff's  officer, 
who  (the  defendant  having  then  become  bankrupt)  left  in  the 
possession  of  the  assignees  all  the  effects  remaining,  after 
satisfying  the  second  plaintiff's  execution  to  the  exclusion  of 
the  ust ; — the  court  held,  that  though  the  effects  were  suffi- 
cient to  satisfy  both  executions,  the  sheriff  could  not  be  com- 
pelled to  return  the  first  plaintiff's  writ,  until  he  should  have 
been  iiulemnifiad,  and  the  prothonotary  should  have  decided 
which  of  the  parties  shoula  indemnify  him.^ 

Actions  against  assignees.']  With  respect  to  actions  aaaintt 
assignees,  for  anything  done  in  pursuance  of  the  act  of  o  Geo* 
4,  c.  16,  iStkej  must  (by  section  44)  be  conmienced  withm 

*  Leake  v.  Loveday,  4  Man.  &  G.  *  See  BtOeorge  v.  Birch,  4  Ttubt. 

972.  585,  and  ante,  799. 

3  Ansten  V.  Ward,  1  Ry.  fc  M.  »  Burr  ▼.  Freeihif,  1   Blng.  71. 

1 16.  And  see  now  1  ft  2  WiU.  4,  c.  58, 

^  Probima  t.  Roberts,   I  Chit.  s.  6 ;  and  Parker  v.  Booth,  8  Bing. 

677.  85. 
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<;liree  calendar  months  next  after  the  &ct  committed,  and  the 
assignees  may  plead  the  general  issue,  and  nve  that  act  and  the 
special  matter  in  eyidence  at  tibie  trial,  and  that  the  same  was 
oone  by  authoritr  of  the  act ;  and  if  it  shall  appear  to  have  be^ 
so  done,  or  that  tne  action  was  commenced  aner  the  time  above 
limited,  the  jury  shall  find  for  the  defendant.  And  if  there 
be  a  verdict  for  the  defendant,  or  if  the  plaintiff  be  nonsuited, 
or  discontinue  his  action  after  appearance,  or  if  upon  demurrer 
judgment  shall  be  given  against  the  plaintiff,  the  defendant  is 
entitled  to  double  costs. 

The  above  section,  however,  only  applies  to  an  acti<m 
against  an  assignee  for  an  act  directs  hy  the  staiutey  but 
done  by  him  erroneously ;  and  not  to  an  act  done  by  him  as 
the  result  of  his  ownersnip  of  that  which  was  the  bankrupt's 
property,  without  any  specific  directions  of  the  statute.' 

Therefore,  where  assi^ees  entered  the  premises  of  a  third 
person  to  seize  goods  which  were  the  property  of  the  bankrupt, 
it  was  held  not  necessary  that  an  action  against  them  should 
be  brought  within  three  months  after  the  fact  committed ; 
the  act  of  the  assignees  not  being  done  '^  in  pursuance  of  the 
statute." 

If  short  bills  are  delivered  by  a  banker,  on  the  eve  of  his 
bankruptcy,  to  a  third  person,  who  receives  parent  and  pays 
the  money  to  the  assignees,  trover  does  not  he  against  them, 
but  assumpsit.^  But  where  the  bills  are  handed  over  to  the 
assignees,  then  trover  will  lie  against  them,  although  they 
received  the  proceeds  before  any  demand  is  made  on  mem. 

If  in  an  action  to  try  the  validity  of  a  fiat,  there  is  a  {dea 
of  bankruptcy,  and  the  replication,  protesting  the  debt  and 
the  trading,  ^eny  that  the  plaintiff  did  become  bankrupt,  the 
issue  is  merely  as  to  the  act  of  bankruptcy.^ 

In  replevin  against  assimees,  they  cannot  be  permitted  in 
the  same  record  to  claim  me  goods  as  a  distress  for  rent,  and 
also  to  set  up  their  title  as  assi^ees  of  the  bankrupt.^ 

In  an  action  of  covenant  against  assignees  on  a  lease,  they 
may  plead,  Ist,  that  the  lessee's  interest  did  not  pass  to 
them ;  and  2ndly,  that  they  renounced  the  term  in  time  to 
be  dischai^d  from  the  perronnance  of  covenants.* 

In  a  case  where  trespass  wa^  brought  offoinst  assignees 
for  seizing  ^ds,  which  they  contended  were  assigned 
fraudulently  Dy  the  bankrupt  to  the  plaintiff; — it  was  heM  by 

^  Edge  T.  Parker,  8  B.  &  C.  701.  *  Emery  v.  Myeklmc,  10  Binff. 

'  Tennant  v.  Strachan,  1  Mood.  401. 

&  M.  378.  *  Th»mpion  t.  Brodtery,  1  Bid;. 

'  Cotton  y.  Jama,  3  C.  ft  P.  512.  N.  C.  326.    1  Scott.  278. 
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Gibbs^  C.  J.,  that  the  fraudulent  conveyance  was  not  of  itself 
a  sufficient  defence,  without  proving  an  act  of  bankruptcy 
committed  by  the  bankrupt.^ 

Where  an  action  was  brought  against  assi^ees  to  recover 
the  proceeds  of  a  bill  which  had  been  specificaUy  appropriated, 
it  was  held  necessary  to  prove^  that  the  produce  of  the  bill 
came  into  the  hancb  of  the  assignees,  with  a  knowledge  on 
tlieirvart  of  the  purposes  for  which  the  bill  was  destined.^ 

When  an  assignee  is  not  a  creditor,  and  the  bankrupt 
brings  an  action  against  him  to  dispute  the  bankruptcy,  if 
the  assignee  is  so  much  identified  in  mterest  with  the  bank- 
rupt, that  the  action  would  not  be  properly  tried  if  he 
defended  it,  the  lord  chancellor  will  order  tnat  the  petitioning 
creditor  shall  have  the  conduct  of  defending  the  action.^ 


Section"  III. 

.Effect  of  tlu  Bankruptcy  on  Suits  and  Actions  previously 
commenced  by,  or  brought  against,  the  Bankrupt, 

If  the  plaintiff  or  defendant  in  a  suit  in  equity  becomes 
bankrupt,  it  seems  that  the  suit^  does  not  thereoy  absolutely 
abate,  but  the  assignees  may  proceed  in  it  in  the  name  of  the 
bankrupt.  This  point,  however,  has  been  differentiv  ruled 
by  Lord  Thurlow,  who  was  of  opinion  that  the  bankruptcy 
of  a  sole  plaintiff  so  far  put  an  end  to  the  suit,  that  the 
assignees  could  not  add  to  it  b^  a  mere  supplemental  bill,  but 
that  they  must  file  another  original  bill,  m  the  nature  of  a 
supplemental  bill.^  But  subsequent  cases  appear  to  have 
established  the  former  decision  of  Lord  Hardwicke,  namely, 
that  the  suit  does  not  abate  by  the  bankruptcy  of  the  party ;  ^  in 
one  of  the  cases,  indeed,  it  is  holden,  that  where  a  defendant 
becomes  bankrupt,  the  plaintiff  cannot  even  move  to  dismiss 
his  own  bill  without  paying  costs.'    This,  however,  seems  a 

'  yottng-  y.    Wright,  2  Marsh,  *  SeUas  v.  Dawmm,  2  Anstr.  458, 

233.    But  qiuere.  whether  the  con-  in  note,  and  dt.  C.  B.  L.  545. 

▼eyance  being  prwed  to  be  frau-  lAngard  v.  ffegg,  3  Bro.  435  ;  and 

dalent,  oaght  not  of  itself  in  this  see  Harmon  ▼.  B^dlqf,  2  Com.  Rep. 

case  to  have  been  considered  as  an  589.  Mitf.  62. 

act  of  bankruptcy.    See  ante.  *  Davidwn  v.  Butter,  1  C.  B.  L. 

^  Kieran  t.  Jokiuon,  I  Star.  109.  545.  2  Anstr.  460,  n.  Tait  v.  Car^ 

Qaere  taroen ;  and  see  ex  parte  rick,  BramhaU  v.  Cro$$,  cit.  ibid. 

Saven,  5  Ves.  169.  mtUaiM  t.  Kinder,  4  Ves.  387. 

*  Ex  parte  Stewart,  2  Rose,  6.  ^  Rutherford  v.  Miller,  2  Anstr. 

^  Anon.  1  Atk.  263.  458. 
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great  hardship  npon  the  plaintifr;  as  the  defendant  may 
move  to  dismiBS  the  bill  with  costs  for  want  of  prosecution, 
and  thus  compel  the  plaintiff  to  go  on  with  the  soit,  althoneli 
he  may  really  wish  to  abandon  it^  and  come  in  under  the 
commission.^ 

A  plaintiff  in  equily  is  differently  situated  from  a  plaintiff 
at  law — the  judgment  against  the  latter  being  only  for  the 
costs  J  whilst  the  decree  against  the  former  msrv  be  for  am 
account  likewise,  and  also  to  pay  a  balance.  The  assignees 
therefore  of  a  plaintiff  in  equity,  who  has  become  banlount, 
are  only  permitted  to  take  advantage  of  the  proceedings  by 
making^  themselves  parties  to  the  suit,  and  filing  a  8up|de- 
mental  bill;  for  a  court  of  equity  requires  a  substantive 
plaintiff,  who  may  abide  such  decree  as  may  be  made.'  Thus, 
though  the  suit  Ls  not  (strictly  speaking)  abated,  it  becomes 
by  tne  bankruptcy  of  the  plaintiff  defective.  Upon  a 
motion,  however,  to  dismiss  the  bill  for  want  of  prosecu- 
tion, the  court  has  in  some  instances  given  the  assignees 
a  month  to  adopt  the  suit,  by  filing  a  supplemental  bill, 
previous  to  a  final  application  that  the  bill  should  be 
dismissed.^ 

The  practice,  as  collected  from  the  modem  decisions,  seems 
to  be,  to  order  a  supplemental  bill  to  be  filed  by  the  assignees 
within  a  fortnight,  or  some  time  not  exceeding  a  month,  or 
that  the  bill  be  dismissed  without  costs  ;^  and  the  proper 
mode  of  making  the  application  is  by  special  motion,  of  which 
notice  should  be  ^ven  to  the  assignees.^  The  practice  in  the 
Exchequer  was  the  same,  in  this  respect,  as  that  of  the  court 
of  Chancery.®  But  in  one  case,  where  money  was  ordered  by 
a  decree  to  be  paid  to  the  plaintiff,  who  afterwards  became  a 
bankrupt,  and  ne  and  his  assignees  applied  by  petition,  that 
the  money  might  be  paid  to  the  assignees — ^the  sum  being  too 
small  to  Dear  the  expense  of  a  supplemental  bill, — Lord 
Thurlow  ordered  it  to  be  paid  to  the  assignees,  without  such 
a  bill  being  filed.^ 

An  order  nin  obtained  by  a  defendant  for  dissolving  an 
injunction  will  be  made  absolute,  notwithstanding  the  plaintiff 

i  Monieith  t.  Taylor,  9  Ves.  615.         <  PVheeler  y.  Afaltn,4  Mad.  171. 

3  4  Ves.  38S.  PorterY.  Car»Back, 469.  5Mid.80. 

3  Mumford  v.  RamAaUt  I  Rom,  Caiakky,MaMtm,^\m.U>\,  Sharp 

196;  and  see  Monteiih  v.  Taylor,  v.  HuUet,  2  Sim.  ft  S.  496.    L&rd 

9  Ves.  616.    Sellers   ▼.  Dawson,  Umiivngtower  v.  Sherhon^  5  BeftT. 

Dick.  738.  Ex  fwite  Barry.  I  Dick.  380,  and  cases  there  dted,  in  note. 
81.     Hall  V.  Chapman,  ibid.  348.         *  Buck,  4C9. 
18  Vet.  424.  4  Madd.  171.  French         »  Fowler's  Exchequer,  1.286. 
T.  Barton,  Whitm.  167.  '  SetaHe  v.  Weaif,  S  Bro.  322. 
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becomes  a  bankrupt,  unless  the  plaintiff  shows  cause.^  And 
where  a  bill  was  m^  by  the  plaintiff  in  the  Exchequer  for  an 
injunction^  and  he  afterwards  became  a  bankrupt,  the  bill  was 
upon  motion  ordered  to  be  dismissed  with  costs  for  want  of 
prosecution,  the  lord  chief  baron  saying,  that  it  was  the  course 
of  practice  in  that  court  to  charge  the  bankrupt  with  costs 
according  to  the  circumstances  of  the  case.^ 

After  the  usual  decree  for  an  account  against  executors, 
one  of  the  defendants  became  bankrupt.  The  assignees  by 
petition  prayed,  that  they  might  be  at  liberty  to  go  before 
the  master  upon  taking  the  accounts,  and  l>e  admitted  on 
behalf  of  the  bankrupt's  creditors  to  support  his  discharge. 
The  registrar  declincKl  drawing  up  the  order,  objecting  that 
the  suit  being  abated  by  the  bankruptcy,  the  plamtiffs  could 
not  proceed  in  the  accounts,  until  they  had  filed  a  supple- 
mental bill  in  the  nature  of  a  bill  of  rcTivor, — and  the 
lord  chancellor  upon  this  refused  to  make  the  order.* 
Where  assignees  of  a  defendant  haye  been  brought  before 
the  court  by  supplemental  bill,  they  are  bound  by  all 
accounts  taken  before  the  bankruptcy,  but  not  by  those 
taken  after  it,  and  before  they  were  parties ;  ^  they  will  also 
be  liable  to  the  costs  of  the  whole  cause  if  they  improperly 
resist  the  plaintiff's  demand :  but  in  a  case  where  the 
plaintiff  had  made  no  application  to  them  before  filing 
the  supplemental  bill,  the  court  did  not  give  costs  against 
them.* 

In  aetiam  at  law,  also,  though  the  bankruptcy  of  the 
plaintiff  after  action  brought  is  strictly  no  absolute  {Aat&mmt 
of  the  suit,^  and  the  action  has  been  occasionally  permitted 
to  be  continued  by  the  assignees  in  the  name  of  the  bank- 
rupt,— -yet  this  must  now  be  taken,  subject  to  the  rieht  of 
the  de&ndant  to  plead  the  bankruptcy  in  bar;  for  wnere  a 
defendant  has  a  day  in  court  to  plead,  and  the  means 
likewise  of  pleading  the  plaintiff's  Wikrupti^,  the  court 
cannot  refuse  to  give  effect  to  a  legal  defence  of  this  nature.' 

1  1  Atk.  263.  <  Omubff  t.  Palmer,  2  MoUoy, 

"  Davmn  v.  Butler,  1  C.  B.  L.  361. 

546.  ^  miitcombv.Minchin,byi»d.9l, 

>  RusteU  ▼.  Sharp,  1  Yes.  &  B.  «  Bibbint  v.  ManteU,  2WU8.358. 

500.    The  reason  assigned  by  the  Hewitt  v.ManteU,  ibid.  313.  Kretch- 

registrar  in  this  case  is  had,  though  man  t.  Beyer,  1  T.  R.  463.   Waugh 

the  rule  of  practice  was  correct ;  y.  Austin,  3  T.  R.  437.    Andrewi  ▼. 

for  it  has  been  sufficiently  shown  Palmer,  4  B.  &  A.  252. 

that   the    bankruptcy  of  a  party  '  Kinnear  y.  Tarrant,   15  East, 

is  in  equity  no  abatement  of  the  622.  Bom^f  v. Af a/on,  cit.  Ibid.  631. 

•uit.  Biggi  V.  Cox,  4  B.  &  C.  920. 
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And  such  a  plea  may  be  pleaded  eren  after  the  last  con- 
tinuanoe.     miere  the  defendant^  however,  has  no  day  in 
court  to  plead  the  bankruptcy  in  bar,  there  it  will' not 
operate  in  abatement  of  the  suit;  as  where  the  plaintiff  ob- 
tained interlocutory  judgment  before  his  bankruptcy,  the 
action  was  held  properly  to  proceed  in  his  name  during  the 
execution  of  the  wnt  ot  inauiry,  and  until  final  judnient^— 
on  the  g^round,  that  after  the  award  of  the  writ  of  inquiry, 
the  de&ndant  could  not  afterwardsplead  anything  to  the 
action^     In  an  early  case  in  the  books  on  this  subject, 
where  the  plaintiff  became  bankrupt  afker  he  had  recoTered 
by  scire  Jacias,  the  court  ordered  the  special  matter  to  be 
entered,  to  entitle  his  assignees  to  the  benefit  of  the  judg- 
ment on  the  sci.fa,f  without  bringing  a  new  sci.fa?    And 
in  one  case,  where  the  parties  were  at  issue,  and  notice  of 
trial  had  been  given,  and  the  plaintiff  before  trial  became  a 
bankrupt,  the  court  upon  motion  permitted  the  trial  to  go  on 
in  the  name  of  the  bankrupt,  upon  the  assiflnees  undertaking 
to  pay  the  costs  of  suit,  in  case  a  verdict  diould  be  given  for 
the  defendant.^ 

But  the  defendant  cannot  apply  for  security  for  costs, 
until  he  has  ascertained  that  the  assignees  have  resolved  to 
proceed  with  the  action.^ 

The  safest  course  appears  to  be, — ^when  the  action  is 
commenced  by  the  bankrupt  previous  to  his  bankruptcy,  and 
is  in  such  a  stage  of  proceeding  as  will  enable  the  defendant 
to  plead  the  bankruptcy  in  bar, — that  the  assignees  should 
not  continue  the  proceeding^  in  the  name  of  l£e  bankrupt, 
but  bring  a  fresh  action  ^  in  their  own  names ;  for,  if  tne 
defendant  pleads  tibie  bankruptcy,  the  plea  will  be  good, 
notwithstanding  the  plaintiff  replies,  that  the  proceeding 
are  continued  by  the  assignees  in  the  name  of  tne  plaintiff 
for  the  use  and  benefit  of  the  plaintiff's  creditors,  and  not 
for  the  use  of  the  plaintiff.^  After  judgmentj  however, 
whether  interlocutory^  or  final,  tne  assignees  may  make 
thtinselves  parties  to  the  record,  by  suing  out  a  scire  Jadas 
ad  inquirendum^  or  quare  executionem  non,  as  the  case  may 
be;  but  they  cannot  do  this  in  any  intermediate  stage  of  the 

>  Bibbmt  ▼.  McmteU,    Hewitt  ▼.  *  Aimef  y.  Maltm,  dt.  15  Ettt. 

SamCt    eupnt;    but  see    Monk  v.  631. 

Morris,  Ventr.  193.  '  Kumecar  y.  Tammi^  15  East, 

'  Plummer  v.  Lea,  5  Mod.  88.  624. 

»  PriddU  V.  Thomas,  cited  2  Wils.  7  pgr  WUmot,  C.  J.,  2  WUs.  375. 

373.  Kretchman  v.  Beyer,  1  T.  R.  463. 

*  Walkinshaw  y.  Marshall,  4  Tyr. 
993.       . 
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proceedings.^  Nor  where  a  plaintiff  even  recoreis  judgnien^ 
— jet  if  the  defendant  brings  a  writ  of  error  which  is  duly 
issued,  allowed,  and  served  before  the  plaintiff's  bankruptcy, 
— can  the  ass^ees  sue  out  a  scire  facias  on  the  judg- 
ment ;  for  it  would  be  bad,  either  as  a  scire  facias  quare 
executionem  notty  or  as  a  sci.  fa.  to  compel  an  assignment 
of  errors ;  as,  in  the  first  case,  it  would  appear  (m>m  the 
recital  in  the  sd.  fa.)  that  a  writ  of  error  was  depending, — 
and  in  the  last,  (independently  of  such  recital,)  tnere  would 
have  been  a  proceeding  since  the  judgment.^  But  the 
assignees  may  sue  out  a  sci.  fa.  on  the  recognizance  against 
the  bail;  in  which  they  should  state,  that  an  assignment 
was  duly  made  to  them  of  the  bankrupt's  estate  and  effects; 
though  this  omission  can  only  be  taken  advantage  of  on 
specml  demurrer.^  And  where  a  plaintiff  after  judgment 
became  a  bankrupt,  and  afterwards  sued  out  execution,  and 
the  money  was  levied  by  the  sheriff  and  brought  into  court, 
— ^the  court  in  this  case  refused,  upon  motion  of  the  assignees, 
to  order  the  money  to  be  paid  to  them, — ^but  consented  to 
detain  it,  that  the  assignees  might  take  out  a  sci.  fa.  against 
the  defendant  to  try  the  bankruptcy.^  In  another  case, 
however,  (as  we  have  already  seen,)  where  the  plaintiff  had 
judCTient  on  a  sci.  fa.  the  court,  upon  motion,  dispensed 
with  a  fipesh  sci.fa.^ 

Where  a  bankrupt  trustee  died  after  charging  the  de- 
fendant in  execution,  the  court  of  Common  Pleas  refused  to 
discharge  the  defendant  without  the  authority  of  the  admi- 
nistratrix of  the  bankrupt.* 

Where  a  defendant  became  bankrupt  after  the  issuing  and 
execution  of  2kfi.fa.y  but  before  the  sale  of  the  goods  taken 
under  it,  and  there  was  a  variance  between  i^eji.fa.  and 
the  judmient, — ^the  court  of  King^s  Bench  refused  to  allow 
the  plaintiff*  to  amend  the^./a.,  to  make  it  conformable  to 
thejudgment.' 

Where  a  plaintiff^  being  liable  to  the  defendant  for  the 
costs  of  a  nonsuit,  issued  a  fiat  against  him,  the  court  of 
Common  Pleas  refused  to  stay  the  defendant's  proceedings 
in  the  action.^ 

>  Per  BaUer,  J..  1 T.  R.  463.  •  Foihergill  v.   WdUan,  4  Bing. 

*  Ibid.  711. 

'  Fletcher  v.  Pogson,  3  B.  &  C.  ^  Hunt  v.  Potman,  4  M.  &  S. 

192.  329;  and  see  Paris  v,  ffi/Aiiwon, 

<  Monk  V.  Morrit,  Ventr.   193.  8T.R.  153. 

1  Mod.  93.  8  Eicke  v.   Noket,    1    Bing.    N. 

*  Plumer  v.  Lea,   5  Mod.  88 ;  C.  69. 
ante,  754. 


/ 


CHAPTER  XIX. 

OP  THE  EVIDENCE    REQUIRED    TO    SUPPORT    THE  FIAT  Uf 
ACTIONS  BY  OR  AGAINST  ASSIGNEES. 

Sect.  1.  Where  Notice  is  given  to  Dispute  the  Fiat. 

2.  Wli^ere  a  Party  is  not  entitled  to  give  stuk 

Notice. 

3.  Where  no  Notice  is  given,  or  is  not  refuiretL 

4.  Where  no  Proof  of  the  TUle  of  the  Assignees  is 

Tteeessartf. 

6.  As  to  the  AdmissHnUiy  of  the  Depodtions  and 
Proceedings. 

6.  Of  the  Conmeteneg  of  the  BoMhrnpt  and  his 

Wife  as  Witnesses. 

7.  Of  the  Competency  of  Creditors. 

(As  to  Evidence  on  the  Jiearing  of  PetitionSy  see 
poet, "  Practice  on  Petition.") 


It  wad  fonnerlj  necessary  in  all  actUMiSy  where  the 
assignees  either  as  plainti£b  or  defendants  daimed  piopertj 
under  the  bankrapt^  to  prove  stnctly  the  three  requisites  to 
support  the  commission :  viz.  the  trading,  the  act  of  bank- 
ruptcy, and  the  petitioiiing  creditor's  deM, — as  well  as  that 
the  commission  was  regularly  issued,  and  the  aasigiunent 
duly  executed.  Upon  milure  in  proving  any  one  of  these 
matters,  (the  proof  of  which  adds  considerably  to  the  oosta 
of  an  action,  and  is  often  difficult  to  be  established  by  strict 
rules  of  evidence,)  the  assignees  were  nonsuited,  aiid  thus 
freouently  prevented  from  recovmng  a  just  debt  due  to  the 
bai^mprs  estate.  To  provide  in  some  measure  for  this  evil, 
the  49  Geo.  3,  c.  121,  ss.  10, 11,  enacted,  that  the  commis- 
sion and  proceedings  should  be  evidence  of  the  petitaoning 
creditor's  debt,  the  trading,  and  act  of  bankmptcy,  unless 
the  other  party  gave  notice  of  his  intention  to  dispute  them. 
But  this,  It  seems,  did  not  afford  an  effectual  check  to  the 
vexatious  defence  so  frequently  set  up  to  actions  brought  by 
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ns«i^ees,  notwithstanding  the  defendant  was  liable  to  pay 
the  costs  of  forcing  them  to  prove  these  seToral  matters  on 
the  trial.  The  legislature^  therefore,  thought  it  expedient 
to  enact;  that  in  certain  cases  no  such  proof  should  be 
required  from  the  assignees ;  and  in  others,  that  the  depo' 
sitiofu  of  these  matters  before  the  commissioners  shall  be 
eomltmve  evidence ;  confining,  in  reality,  the  former  general 
obligation  of  proof  under  the  old  system,  to  what  may  now 
be  considered  as  excepted  cases  under  the  new. 

Thus,  by  6  Geo.  4,  c.  16,  s.  90,  it  is  declared,  that  in 
any  action  by  or  a^inst  an  assignee-M)r  any  commissioner 
or  person  actmg  under  the  warrant  of  the  commissioners,  for 
anything  done  as  such  commissioner,  or  under  such  warrant 
— fM?  proof  shall  be  required  at  the  trial  of  the  petitioning 
creditof's  dt^tj  the  trading,  or  act  of  bankruptcy j  unless  the 
other  party  in  such  action  shall  (if  defendant,  at  or  before 
pleading — and,  if  plaintiff,  before  the  issue  joined,)  give  notice 
in  writing  to  sucn  assignee,  commissioner,  or  other  person, 
that  he  intends  to  dispute  some  and  which  of  such  matters^ 
And  the  party  giving  notice  renders  himself  liable  to  the 
costs  occasioned  by  it,  if  the  disputed  matter  is  proved  by  the 
other  party  upon  the  trial. 

By  section  91,  aldo,  a  similar  provision  is  made  as  to  suits 
in  equity  by  or  against  the  assignees,  unless  the  party  in  the 
suit  shall,  within  ten  days  afSsr  rejoinder,  gi\'e  notice  in 
writing  to  the  assignees  of  his  intention  to  dispute ;  in  which 
case,  if  the  assignees  shall  prove  the  matter  so  disputed,  the 
cost5  occasioned  by  the  notice  are,  in  the  discretion  of  the 
court,  to  be  paid  by  the  party  giving  it. 

These  two  clauses,  it  will  be  perceived,  are  not  (like  those 
in  the  former  statute)*  confinea  to  actions  and  suits  by  or 
against  the  assignees,  but  extend  to  those  against  tfie  com- 
missioners, or  any  person  acting  under  them.  There  is,  also, 
a  material  difference  in  the  enactments ;  the  former  statute 
providing,  that  in  case  of  no  notice  being  given,  "  the  com- 
mission, and  the  proceedings  of  tite  commissioners  under  the 
same,  shall  be  emaence  to  be  received"  of  the  petitioning  cre- 
ditors debt,  the  trading,  and  act  of  bankrunikcy — ^whue  the 
present  statute  declares,  that  ''  no  proof  shall  be  required  at 
the  trial"  of  those  matters. 

But  when  the  assignees  sue  for  a  debt  or  demand  for  which 
the  bankrupt  might  himself  have  sued,  the  6  £  6  Vict.  c.  122, 
f^es  away  from  the  defendant  all  power  whatever  of  con- 
testing those  proceedings  «/fer  a  certain  period  allowed  the 

I  49  Geo.  3,  c.  121,88.  10,  n. 
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bankrupt  to  dispute  the  validitj  of  the  commission ;  for  by 
section  24  it  is  aeclared,  that  if  the  bankrupt  shall  not  (if  he 
be  within  the  United  Kingdom  at  the  date  of  the  adjudica- 
tion) within  twenty-one  days  after  the  advertisement  of  the 
bankruptcy  in  the  Oazette,  or  (if  in  any  other  part  of  Europe) 
within  three  months  after  such  advertisement^  or  (if  elsewhere) 
within  twelve  months^  have  commenced  an  action,  suit,  or 
other  proceeding^  to  dispute  or  annul  the  fiat,  and  shall  not 
have  prosecuted  the  same  with  due  diligence  and  with  effect, 
the  Ctazette  containing  the  advertisement  is  declared  to  be 
conclusive  evidence  in  all  cases  as  against  the  bankrupt,  and 
in  all  actions  at  law  or  suits  in  equity  brought  by  the  assig- 
nees for  any  debt  or  dividend  for  which  the  bankrupt  might 
have  sustained  any  action  or  suit,  had  he  not  been  adjudged 
bankrupt,  that  he  became  a  bankrupt  before  the  date  and  suing 
forth  ot  the  fiat,  and  that  the  fiat  was  sued  forth  on  the  day 
on  which  the  same  is  stated  in  the  Gazette  to  bear  date. 

In  treating  of  these  several  enactments,  it  is  proposed  to 
consider,  Firsty  the  evidence  necessary  to  be  adducea  by  the 
assignees  where  the  defendant  is  entitled  to  give,  and  does 
give,  due  notice  to  dispute  the  petitioning  crecutor's  debt,  or 
any  of  the  other  requisites  to  support  the  commission. 

Secondly  J  Where  the  defendimt  is  not  entitled  to  give  such 
notice. 

Thirdly,  Where  no  notice  has  been  given  by  him. 

And  Lastly y  To  consider  those  cases,  where  the  defendant 
is,  by  his  own  acts,  wholly  estopped  from  disputing  the  title 
of  the  assignees. 


Section  L 

Jlliere  the  Defendant  is  entitled  to  give,  and  does  give 
Notice  to  Dispute  the  Fiat. 

In  all  actions  brought  by  the  assignees  for  any  debt  or 
demand,  for  which  the  ban/erupt  miqht  himself  have  sued  if 
he  had  not  been  bankrupt,  the  defendant  will  only  be 
entitled  to  give  notice  to  duspute  the  fiat  within  the  same 
periods  as  those  allowed  the  bankrupt  for  the  same  purpose ; 
in  otlier  actions,  the  defendant  may  use  his  own  duscretion 
in  giving  such  notice;  but  he  does  so  in  each  case  at  the 
hazard  of  costs.  The  defendant,  however,  can  only  give 
notice  in  actions  where  the  assignees,  or  commissioners  or 
the  persons  acting  under  their  warrant,  are  parties  to  the 
action.    For  in  an  action  between  third  persons,  if  the  validity 
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of  a  commission  of  bankruptcy  comes  incidentally  into  ques- 
tion as  a  ground  of  defence,  it  must  be  regularly  proved  in 
the  former  manner  required  by  law.*  But  the  statute  is  not 
limited  to  cases  where  the  assignees,  or  the  commissioners, 
are  named  as  such  upon  the  record ;  but  extends  to  actions^ 
where  the  opposite  party  knows  that  they  make  out  their 
title,  or  their  justification  (as  the  case  may  be),  under  the 
commission.^  For  before  the  6  Geo.  4,  c.  16,  though  the 
assignees  might  not  have  stated  themselves  to  be  such  in  the 
decferation,  yet  if  they  had  no  title  to  recover,  except  as 
assignees,  they  were  held  bound  to  prove  the  petitioning  cre- 
ditor's debt,  and  the  other  requisites  to  support  the  com* 
mission.^  The  statute,  also,  is  not  confined  to  the  case  where 
the  assignees  are  the  only  defendants  on  the  record ;  for  if 
there  are  other  co-defendants  who  justify  as  their  servants, 
the  statute  equally  applies.^ 

As  to  the  jorm  of  the  notice, — ^the  notice  should  specify 
which  of  the  three  matters,  viz.  the  trading,  the  petitioning 
creditor's  debt,  or  act  of  bankruptcy,  it  is  intended  to  dispute  ;^ 
a  notice  that  the  defendant  intends  to  dispute  the  bankruptcy 
is  too  general.* 

As  to  the  tirne  of  giving  the  notice, — the  statute,  it  will  be 
observed,  in  actions  at  law,  requires  the  notice  on  the  part  of 
the  plaintiff  to  be  given  before  issue  joined.  A  notice,  there- 
fore, delivered  at  the  time  of  delivering  the  issue  with  notice 
of  trial,  is  clearly  sufficient.®  The  notice  by  the  defendant 
being  required  to  be  given  at  or  before  pleading, — if  he  has 
therefore  omitted  to  give  notice  before  pleading^  and  means  to 
dispute  the  several  matters  above  specified,  the  regular  course 
is  to  apply  to  the  court  for  leave  to  withdraw  ms  plea,  and 
plead  ae  novo  with  such  notice ;  the  last  plea  will  then  be 
considered  the  plea  of  the  party  to  all  purposes,  and  on  notice 
given  at  the  time  of  pleading,  it  will  be  a  sufficient  com- 
pliance with  the  statute."^  But,  without  an  application  to  the 
court,  he  cannot  regularly  withdraw  a  plea  once  pleaded,  and 
deliver  it  again  with  a  notice,  though  the  time  for  pleading  has 
not  even  expired.^  So,  in  a  suit  in  equity,  the  defendant  has 
(by  analogy  to  the  practice  at  law)  been  permitted  to  with- 

*  Doe  V.  lAaton,  4  Taunt.  741.  ?  WUhck  ▼.  Smith,  2  Camp.  184. 
'  Simmondt  v.  Knight,  3  Camp.     Clarhaon  v.  Dooddt,  ibid.  n.    De- 

251.  Rowe  y.  Lant,  Gow.  24.  charme  ▼.  Lane,  2  Camp.  324.  Rod' 

"Cowp.  570.  more  v.Oot«W,Wightw.  80.   Gardner 

*  GUnum  v.  Coumu,  2  Star,  182.  v.  Slack,  6  Moore,  489. 

*  Frimleyv,Unwin,6B.hC.537,  ^  Poole  y.  Bell,  1  Star.  328. 

*  Richmond  y.  Heap^,  4  Camp. 
207. 
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aw  bis  rejoinder,  and  rejoin  de  now  far  the  pnrpoee  of 
^ing  notice ;  but  tbe  court  require  from  bim  an  amdavity 
at  (according  to  bis  information  and  bdief)  it  is  essential 
tbe  justice  of  tbe  case.^  Bnt^  as  tbis  is  merely  an  indnl- 
ince  to  the  defendant, — ^in  a  similar  case  where  the  witness 
the  act  of  bankraptcj  was  dead,  tbe  permission  was  onlj 
anted,  npon  terms  of  admitting  the  deposition  of  tbe  de- 
ased  witness.^ 

With  respect  to  tbe  service  of  the  notice, — service  on  the 
signees  in  person  is  not  necessary,  a  deUvery  of  tbe  notice 
tlieir  attorney  being  tbe  best  for  all  practical  pnrposes, 
d  being  also  tbe  proper  mode  of  service;  for  leaving  it 
ith  a  servant  at  tbe  dwelling-house  even  of  the  ass^nee  is 
•t  a  ^ood  service.^  But  tbis  last  point  has  been  diflSrent^ 
led  oy  Lord  Tenterden,  who  has  held  that  notice  left  with 
e  clerk  of  the  assignee  at  bis  counting-house  is  sufficient, 
before  issue  joined."*  In  a  suit  in  equity,  service  of  the 
•tice  may  be  proved  by  affidavit  upon  tbe  hearing  of  the 
use.^  The  notice  on  the  part  of  the  defendant  is  not  to 
considered  as  part  of  his  evidence  in  the  cause,  but  should 
proved  at  the  Deginning  of  the  trial ;  and  as  soon  as  the 
mmission  and  proceedings  are  produced  by  the  plaintiff 
e  court  will  then  immediately  compel  the  latter  to  support 
e  commission,  in  tbe  san^  manner  as  be  was  fermei^ 
liged  to  do,  viz.  by  strict  proof  of  the  petitioning  creditor^ 
bt,  and  the  other  requisites.* 

With  respect  to  proof  of  the  petitionina  creditor's  debi, 

3  to  the  validity  oi  which  the  reader  is  referred  to  a  former 
apter,y — it  must  be  proved,  in  tbe  first  place,  to  have 
en  contracted  prior  to  some  act  of  bankruptcy  committed 
'  tbe  bankrupt:^  and  it  requires  also  to  be  substantiated 
'  the  same  kma  of  evidence,  as  would  be  required  in  an 
tion  by  the  creditor  against  the  bankrupt  himself.  There- 
re,  where  the  debt  arose  upon  a  bond,  an  acknowledgment 

tbe  bankrupt  to  a  witness,  that  be  owed  the  debt  upon 
iiicb  tbe  commission  was  sued  out,  will  not  supersede  the 
cessity  of  calling  the  subscribing  witness.^    So,  if  the  debt 

the  petitioning  creditor  is  on  a  bill  of  ezchai^e,  drawn 
'  tbe  bankrupt  and  indorsed  by  bim  to  the  petitioning 

'  Berkiy,  Wigtm,  I  V.  ftB.  221.         *  6  Geo.  4,  c.  16.  b.  91. 

•  Briekwood  ▼.  MUUr,  1  Meriv.  6.         '  Decharme  r.Ltme,  SC«mp.324. 

*  Howardy.Ramtboitom,  31!teiiit.        '  See  ante,  Ch.  iv. 

S.  *  See  eeetioo  19.  Ezpute  Wam^ 

'  H^ger  V,  Browning,  1  M.  &     mam,  C.  B.  L.  23. 
27.  9  Abbott  V.  Plumbe,  1  Dou^.  216. 
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creditor^ — ^besides  adducing  evidence  that  it  was  indorsed 
before  the  commission^ — it  will  be  necessary,  in  order  to 
prove  the  debt,  to  go  r^;ularlj  through  the  several  proofs 
required  in  an  action  bv  an  mdorsee  against  the  drawer. 
Por  instance,  it  must  be  snown  that  the  drawer  had  sufficient 
notice  of  the  dishonour  of  the  bill^  or  that  the  notice  of  the 
dishonour  was,  under  the  circumstances  of  the  case,  dis- 
pensed  with.  And,  for  this  purpose,  an  acknowledgment  by 
the  bankrupt  (the  drawer)  m,a  conversation  between  him 
and  the  petitioning  creditor  (the  indorsee  or  payee) — ^that  the 
bill  would  not  be  paid,  but  would  come  back  to  him — ^has 
been  deemed  sufficient  evidence,  although  the  acknowledg- 
ment was  made  after  the  act  ^  of  bankruptcy.  So  the  date 
of  a  promissory  note,  which  was  relied  on  as  the  petitioning 
creditor's  debt,  (where  the  note  was  made  by  the  bankrupt 
prior  to  the  act  of  bankruptcy,)  has  been  considered  as  pre- 
sumptive evidence  that  the  note  existed  before  the  act  '^ — 
though  in  this  case  it  was  held,  that  no  declaration  of  the 
banlmipt  subsequent  to  his  bankruptcy  would  be  admissible 
in  evidence  to  prove  it.  But  where  the  petitioning  creditor 
bad,  upon  an  application  for  a  loan  from  a  bankrupt,  de- 
livered to  him  a  check  on  his  bankers  for  100^.,  which  check 
bad  got  back  again  to  the  hands  of  the  petitioning  creditor, 
as  if  satisfied,  out  he  was  unable  to  give  positive  proof  that 
the  check  was  actually  paid, — the  check  of  itself  was  in  this 
case  held  not  sufficient  evidence  of  a  petitioning  creditor's 
debt.^  So,  where  the  proof  of  the  debt  rests  merely  upon 
the  prima  fade  evidence  of  the  acceptance  of  a  bill  of 
exchange  by  the  bankrupt,  and  the  defendant  Q;ives  the 
assignees  notice  to  prove  the  consideration,  it  will  be  ad- 
visaole  for  them  to  ao  so ;  for,  tliough  a  plaintiff  generally 
is  not  bound  to  prove  the  consideration  for  the  ddendant  s 
acceptance,  yet  if  there  are  circumstances  of  suspicion  as  to 
the  consideration,  and  the  plaintiff  has  notice  that  he  will  be 
required  to  prove  it,  the  juiy  may  pronounce  the  debt  col- 
lusive, though  no  direct  evidence  is  given  to  impeach  the 
acceptance ;  for  they  have  a  right  to  require,  from  the  aspect 
of  the  whole  transaction,  something  to  corroborate  the 
primd  facie  proof  of  hand-writing.^  And  where  the  peti- 
tioning creditor  is  the  indorsee  or  payee  of  a  bill  or  note,  the 
date  of  the  instrument  then  affords  no  presumption  as  to  the 
conunencement  of  the  debt ;  but  the  actual  time  of  the  in- 

»  Brett  V,  Levett,  13  East,  213.  •  Bleasby  v.  Croisley,  2  Carring. 

^Taylor   v.    Kinlock,    1     Star.     &P.213. 
176.  *  Abraham  v.  Oeorge,  11  Price, 

423. 
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dorsement  or  the  acceptance  in  this  case  is  material,  and 
ought  to  be  satisfactorily  proved.^ 

where  a  sufficient  petitioning  creditor's  debt  on  two  bills 
of  exchange  was  legally  proved  before  the  commissioners^ 
the  subsequent  loss  of  either  bill  affords  no  ground  to 
impugn  the  commission  in  an  action  by  the  assignees.^ 

An  acknowledgment  by  the  bankrupt,  that  he  owed  the 
petitioning  creditor  100/.  before  the  act  of  bankruptcy, — 
though  such  acknowledgment  might  be  made  on  the  very 
day  the  act  of  bankruptcy  was  comndtted,  or  indeed  at  any 
time  before  the  suing  out  of  the  commission, — ^was  held  by 
Lord  Kenyon  sufficient  evidence  of  the  existence  of  the 
debt.^  But  this  position,  as  well  indeed  as  the  case  of 
Brett  V.  Levett,  appears  to  be  considerably  shaken  by  sub- 
sequent decisions;  in  which  the  rule  seems  to  be  laid  down, 
that  declarations  or  admissions  made  by  the  bankrupt  after 
the  act  of  bankruptcy,  are  not  admissible  evidence  on  the 
part  of  the  assignees  in  support  of  the  commission.^  And 
where,  on  an  indictment  a^amst  a  bankrupt,  the  petitioning 
'Creditor's  debt  was  alleged  to  be  due  to  A.,  B.,  and  C,  sur- 
viving executors  of  D., — it  was  ruled  to  be  necessary  (besides 
proving  them  to  be  executors)  to  show  that  they  all  assented 
to  act  in  discharge  of  the  trust, — and  that  a  general  ad- 
mission by  the  bankrupt,  of  a  debt  due  to  the  executors  of 
D.,  would  not  supply  the  defect^  But,  as  the  bankrupt's 
declarations  before  the  act  of  bankruptcy  are  admissible 
evidence  in  support  of  the  petitioning  creditor's  debt,  so 
they  are  likewise  evidence  to  disprove  it.  Thus,  in  an  action 
by  the  assignees  against  the  sheriff,  the  bankrupt's  declara- 
tions before  the  bankruptcy, — ^showing  that  the  commission 
had  been  founded  in  a  collusion  between  himself  and  the 
petitioning  creditor,  to  create  an  apparent  petitioning  cre- 
ditor's debt, — are  receivable  in  evidence  against  the  assignees, 
though  the  petitioning  creditor  was  not  one  of  the  assignees 
under  the  commission.^ 

An  entry  in  the  bankrupt's  books,  ^  or  an  account  signed 
by  the  bankrupt, — ^in  eitner  of  which  he  chaises  himself 
with  a  balance  brought  over  on  a  day  before  the  bankruptCTy 

>  Ro$e  V.  Rowcroft,  2  Camp.  245.  v.  Bruget,  13  Pri.  136.     Sandenon 

Cowie  T.  HarrU,  1  M.  &  M.  141.  v.  L(tforett,  1  Caning^.  46. 

'  Pooley    y.    MiUard,     1    Tyrr.  *  Rote  v.  Rame$,  1  Star.  243. 

331.  ^  Thompson  y,  Bridget,  8  Taunt 

3  Dowton  V.  Cross,  1  Esp.  168.  336.  2  Moore,  376. 

*  Robson  V.   Kemp,  4  £«p.  233.  '  Ewer  v.  PresUm,  Rep.  temp. 

^a<t«T.7%o/7y,  lCamp.376.  Taylor  Hard.    378.      WatU     t.     Thorpe, 

V.  Kinlock,  I  Star.  176.  Smallcombe  supra. 
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— ^will  be  admissible  evidence  of  the  debt,  provided  it  is 
shown  that  the  entiy  was  madey  or  the  account  allawed,  by 
the  bankrupt  before  the  bankruptcy;  but  this  must  be  proved 
by  extrinsic  evidence,  and  in^pendent  of  the  writing.^  It 
will  not,  however,  in  any  case  be  absolutely  necessary  to 
prove,  that  the  debt  continued  firom  the  period  when  it  was 
so  admitted,  down  to  the  time  of  the  baiikruptcy ;  for  when 
it  is  shown  to  have  once  existed  prior  to  the  act,  its  con^ 
tinuance  will  be  presumed.^  But  where  it  was  necessary  to 
prove  a  good  petitioning  creditor's  debt  on  the  20th  May, — 
it  was  held  not  sufficient  to  show,  that  on  the  20th  January 

E receding  a  sum  of  700Z.  was  due  from  the  bankrupt, — ^there 
eing  swsequent  receipts  and  payments  and  other  continuing 
transactions  between  the  petitioning  creditor  and  the  bank- 
rupt; for,  after  a  period  of  three  months,  it  was  considered 
impossible  to  say,  under  these  circumstances,  whether  1000/. 
or  61.  was  really  due.^ 

Where  a  petitioning  creditor's  debt  was  to  be  proved,  by 
a  deed  of  rererence  between  himself  and  other  persons  (witn 
whom  he  had  been  in  partnership,  and  one  of  whom  was 
the  bankrupt)  of  all  accounts  between  them,  or  any  two  of 
them,  and  also  by  an  award  of  a  separate  debt  of  above 
lOOZ.  due  from  the  bankrupt  to  the  petitioning  creditor; — ^it 
was  held  that  it  was  not  sufficient  to  prove  the  execution  of 
the  deed  by  the  petitioning  creditor  and  the  bankrupt, 
without  proving  also  the  execution  of  it  by  the  otJier  partners, 
by  whom  it  appeared  on  the  face  of  it  to  have  been  executed; 
for  that  the  consideration  of  each  to  execute  his  own  sub- 
mission was  the  submission  of  all  the  others ;  and  without 
proof  of  that,  the  arbitrators  had  no  authority  to  make  their 
award  between  any  of  the  parties.^ 

Where  the  action  is  oetween  third  parties,  but  the 
assignees  are  virtuaUy  parties  to  the  suit — as  in  an  action  by 
a  tmrd  person  against  a  sheriff  for  a  false  return  of  nulla  bona, 
which  tne  assignees  give  instructions  to  defend,  on  the  ground 
that  at  the  time  of  the  levy  the  party  was  a  bankrupt — a 
declaration  by  the  petitioning  creditor  (who  was  also  in  this 
case  one  of  the  assignees)  Tame  even  subsequent  to  the  suing 
out  of  the  commission,  that  the  bankrupt  (ud  not  in  fact  owe 
him  lOOZ.,  has  been  held  admissible  evidence  of  there  being 
no  petitioning  creditor's  debt  to  support  the  commission ;  on 

^  Hoare  v.  Coryton,  4  Taunt.  '  Gresley  ▼.  Price,  2  Caning,  k 
560.  P.  48. 

^  Jackson  V.  Irtoin,  2  Camp.  50.  *  Antram  v.  Chace,  15  East,  209. 
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the  ground  that,  though  the  petitioning  creditor  oooe  swore 
to  the  existence  of  a  debt  of  100/.,  he  mighty  upon  a  further 
inyestigatioa  of  the  accounts,  have  found  that  he  was  mis- 
taken.^ And  in  a  similar  case,  where  the  petitioning  creditor 
was  not  one  of  the  assijgnees.  Sir  J.  Mansfield  said,  ^'  he  had 
no  doubt  that  the  admission  of  a  petitioninfip  creditor,  as  to 
any  &ct  respecting  his  debt,  was  good  eviaence  against  the 
deot."^  These  decisions  are,  however,  contrary  to  the  prin- 
ciple laid  down  by  Lord  Eldon  in  several  cases,  viz.  that  the 
petitioning  creditor  is  pledged  to  the  validity  of  the  com- 
mission, and  ought  not  to  be  permitted  to  controvert  a  pro- 
ceddin^  which  originates  from  himself;'  and  they  are  abo 
inconsistent  with  two  other  cases  in  the  Common  Pleas, 
where  it  was  held  that  the  petitioning  creditor  was  estopped^ 
by  his  affidavit  of  debt  on  suing  out  the  commission,  from 
contending  afterwards  that  the  debt  wibs  insufficient  to  sap- 
port  it.^  And  though  some  of  these  cases  appear  to  have 
oeen  decided  on  the  principle  of  estoppel,  and  others  on  that 
of  tiie  competency  ot  a  witness,  it  does  really  seem  impossible 
to  reconcile  the  (tocisions. 

Where  an  order  by  the  lord  chancellor  to  substitute  a  new 
petitioning  creditor's  debt  was  made  after  an  action  had  been 
commenc^  by  the  assignees,  it  was  doubted  whether  it  would 
be  sufficient  evidence  of  the  debt  on  the  trial  of  the  action.^ 

Where  a  debt  has  been  substituted  for  the  petitionis;: 
creditor's  debt,  under  the  6  Geo.  4,  c.  16,  s.  18,  it  is  sufficient 
to  prove  the  petition  to  the  court  of  review  for  tiie  substitution 
of  the  debt,  tne  order  of  the  court  referring  the  sufficiency  of 
the  debt  to  the  commissioner,  and  the  finding  of  the  com- 
missioner thereon;  it  is  not  necessary  to  produce  the  order  of 
the  couii;  confirming  such  finding.^ 

With  respect  to  the  different  trades  and  callings,  which 
eo  nomine  render  a  man  liable  to  be  made  a  bankrupt,  and  the 
different  acts  which  constitute  in  law  a  tradingy  the  reader  is 
referred  to  a  former  chapter.^  It  may  suffice  here  to  observe, 
that  where  particular  employments  or  callings  are  not  speci- 
fied in  the  statute,  the  general  description  in  it  of  persoiL^ 

^  Dowden  v.  FowU,  4  Camp.  38.  *  Harmer  r.  J}aau,  7  Tkuot.  577. 

3  Yowng  V.  Smith,  6  Esp.  121.  Ledbetier  v.  Salt,  4  Bins.  ^^• 

Harmer  v.  Davis,   1   Moore,  300,  ^  Mtukett  x.  Druntmcfid,  10  B.  & 

contra.  C.  161. 

3  Ex  parte  Ght$op,  2  Rose,  386.  «  Batchehr  v.  Fyse,  1  Mood.  & 

Kx  parte  Jackson,  ibid.  188.    Ex  R.  331. 

parte  Graves,  1  G.  2t  J.  86.  '  Chap.  ii. 
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liable  to  become  bankmpt  cannot  be  satisfied^  unless  there  be 
proved  acts  Ifoth  of  Imying  and  selling,^  or  of  buying  and 
letting  for  hire— except^  indeed,  where  l^e  trading  sought  to 
be  established  is  by  any  of  the  eeneral  modes  of  trading 
specified  in  the  statutes — such  as  tne  using  the  trade  of  mer- 
cnandise  by  way  of  commission,^  or  by  the  workmanship  of 
goods  or  commodities — ^in  which  case,  both  the  acts  of  buying 
and  selling,  or  of  buying  and  letting  for  hire,  may  be  held 
unnecessary  to  be  proved.  And  whether  a  person  of  a  par- 
ticular description  has  used  the  trade  of  merchandize  in  the 
sense  which  the  l^islature  has  affixed  to  the  term— or  whether 
a  person  once  in  trade  has  actually  ceased  his  trading — are 
both  questions  for  the  determination  of  the  judge  upon  the 
several  &cts  found  by  the  jury.  If  a  man  buys,  and  repre- 
sents himself  as  a  dealer,  and  offers  goods  in  exchange,  it 
may  then  be  lefk  to  the  jury  to  say  whether  he  did  not  buy 
to  sell  again.^ 

Where  the  person  belongs  to  a  class  which  is  excluded  by 
the  statute,  as  if  he  is  a  farmer,  (who  may  notwithstanding, 
as  we  have  formerly  seen,  be  a  bankrupt,  uiough  not  in  the 
capacity  or  character  of  a  farmer) — ^the  question  for  the  jury 
will  be,  whether  the  acts  of  buying  and  selling  were  incident 
to*  the  enjoyment  of  the  farm,  or  were  done  collaterally^  and 
Tnth  a  view  to  profit^  To  resolve  this  question,  the  important 
€3onsideration  will  be,  what  was  the  nature  of  the  acts  them- 
selves, and  the  use  to  which  the  boughf  articles  were  applied. 
The  acts  of  buying  and  selling  ma^  be  so  frequent  and  so 
extensive,  as  evidently  to  have  no  reference  to  the  business  of 
farming ;  and  may  also  be  transacted  so  publicly,  and  with 
such  a  manner  and  semblance  of  traffickmg,  as  to  show  a 
manifest  intention  in  the  party  to  hold  himself  forth  as  a 
general  dealer  in  the  articles  bought  and  sold.  On  the  other 
hand,  they  may  be  only  occasional  acts,  or  incidental  to  the 
occupation  of  ^e  farm ;  in  which  case,  the  supposition  of  his 
being  a  general  dealer  in  those  articles,  or  of  seeking  his 
livelmood  by  buying  and  selling  them,  will  be  wholly  nega- 
tived* Buying,  also,  for  the  express  purpose  of  selling  again, 
is  not  decisive  of  the  question,  (though  in  one  case  great  stress 

^  See  6  Geo.  4,  e.  1 6,  s.  2,  and  Lord  being  supplied  by  the  merchant  to 

EUenborough's  judgment  in  SutUm  the  customer,  was  held  not  to  be  a 

V.  Wede^,  7  East,  448.  trader.    Per  Abbott,  C.  J.,  Doe  y. 

*  Before  the  6  Geo.  4,c.  16,  a  per-  Lawrence,  2  Car.  &  P.  135. 
son  receiving  a  commitiion  from  a        *  MiUikin  v.  Brandon^  1  C.  &  P. 

merchant  for  the  orders  he  procured  -  380. 

for  goods,  and  not  being  debited  ^  Stewart'^,  Bail,  ^  N.  R,  79.  ' 
with  the  goods  himself,  the  goods 
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was  laid  upon  sach  evidence,)^  for  it  may  be  inddental  to  the 
occupation  of  the  ftrm,  and  to  the  fiunning  bpsfnewa.  The  true 
qaestkm,  indeed,  will  always  be,  whether  the  fimaer  bougiit 
with  a  Tiew  to  make  a  nront  as  atrader,  independenily  of  the 
occupation  of  his  fatan.^ 

Under  the  words  "dealer  a$ul  ehapman^  commonly  used 
in  a  commission,  and  the  general  statement  thattlie  bankrapt 
got  his  living  by  buying  and  sttkngy  evidence  may  be  given 
of  any  species  of  trading.^  Thus,  where  such  general  words 
were  used  in  a  commission,  evidence  of  "  deafing  in  J^pr" 
was  held  admissible,  though  the  commiaaion  described  the 
bankrupt  aa  ^^  a  dealer  in  eattleJ^^  And  even  where  the  genenl 
words  "  dealer  and  chapman"  are  omitted,  proof  of  anr  other 
species  of  trading  may  be  given.^  And  an  acknowlewment 
by  the  bankrupt,  that  he  was  in  partnership  with  emodur  as 
a  trader,  coupled  with  nroof  of  his  havinfi"  given  directioDS  in 
the  concern,  nas  been  neld  sufficient  evidence  to  constitute  s 
trading,  though  no  express  act  of  buying  and  selling'  daring 
.  the  partnership,  as  to  Am,  could  be  established  in  evidence? 
In  a  late  case,  however,  at  niei  prius,  Lord  Chief  Justice 
Best  entertained  some  doubt  as  to  the  correctness  of  this 
decision,  though  he  received  the  proof,  giving  the  defendant 
eave  to  move  to  enter  a  nonsuit' 


The  next  fact  to  be  proved  isy  that  the  bankrupt  has  cooh 
.  mitted  an  act  tfbankruvtctf.  The  several  acts  of  bankroplej, 
.  some  one  of  which  it  will  be  necessary  to  estabtish  in  evidenoe, 
have  be^d  already  enumerated  in  a  rormer  part  of  this  wofk.^ 
The  greater  portion  of  them,  and  indeed  aU  those  specified  in 
the  8rd  section,  must  be  "with  inteiU  to  dtfeat  or  delay 
creditors;^  therefore  the  intention  of  the  party  in  doing  die 
act,  andnot  tlu  consequence  of  it,  is  the  criterion  to  detoaauDe 
whether  it  amounts  to  an  act  of  bankrxmtey  or  not.  Thus, 
though  no  creditor  be  in  fact  delayed,  still  the  conduct  of  the 
party  plainly  manifesting  an  intention  to  dday  his  creditorEv 
will  constitote  a  positive  act  of  bankruptcy,^  which  does  not 
require  the  intent  to  he  productive  oi  we  effect:   the  in- 

1  Barthnlvmew  t.  Sherwood^  IT.  «  2  B.  ft  B.  25. 

R.  573,  in  note;  but  tee  Stewarty.  *  SmUh  v.  SmJUtmit,  1  Gov, 

Baa,  2  N.  R.  SI,  per  Cbtmbre,  J.  171. 

3  Patten  r.  Bnmme,   7  Ttont.  *  Parker  ▼.  Barker,  1  B.  Jk  B.  9- 

409.  3  Moore,  226. 

*  Ex  parte  Herbert,  2  Rose,  248.  ^  Brwmkp  v.  Xmg,  1  Rran  ft 

2  V.  ft  B.  299.  Hale  v.  SmaU,  2  B.  M.  22S. 

ft  B.  26.  BemoKOttiw^Fgrebroiker,  •  Chap.  iii. 

10  B.  ft  C.  549.  •Ante,  47. 
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tention  will  be^  of  course,  more  or  leaa  apparent,  according  to 
the  varying  circumstances  of  each  particular  case.  In  general, 
the  ]ireT]ous  conduct  of  the  bankrupt,  and  his  declarations  at 
Hie  time  of  the  state  of  his  affairs,  are  the  strongest  indications 
of  what  his  motiTC  is,  in  doing  or  sufGaring  the  act  insisted 
xxfon  as  an  act  of  bimkruptcy.  And  though  the  delay  of 
creditors  was  not  the  immediate  or  princifid  object  of  the 
party,  yet  (as  has  been  before  remarkea)i  if  that  proTcs  to  be 
the  necessary  consequence  of  his  proceeding,  it  will  be  evidence 
of  his  intent,  upon  the  principle  that  every  man  must  be  pre* 
sumecl  to  foresee  and  intend  what  is  the  inevitable  consequence 
ofhisownact.^ 

The  act  of  bankruptcy  by  beginning  to  keep  house j  we  have 
before  seen,^  is  usually  proved  by  d^Mol  to  a  cr^tor  when 
the  party  is  at  home,  such  denud  being  authorized  by  the 
banlompt.  But  this,  it  will  be  recollected,  is  merely  as  a 
medium  of  proof,  and  is  not  the  only  evidence  of  the  &ct; 
for  if  a  trader  has  no  clerk  or  servant,  the  act  cannot  in  that 
case  be  evinced  through  such  a  medium.  Therefore,  where 
a  trader  shuts  himself  up  in  his  house,  or  secludes  himself  in 
any  private  apartment,  for  the  purpose  of  avoiding  the  fair 
importunity  of  his  creditors,  who  are  thus  deprived  of  all 
means  of  communicating  with  him,  he  begins  to  keep  Jiouse 
within  the  meaning  of  the  statute,  and  commits  an  act  of 
bankruptev.^  For  the  denial  to  the  creditor,  as  it  is  the 
cause  of  delay  to  him,  is  merely  (like  every  other  act  which 
necessarily  produces  such  a  consequence)  presumptive  evidence 
of  the  banlcrupt's  intention  to  effect  tnat  delay,  and  not 
(abstracted  from  all  intention  and  design)  a  specific  act  of 
bankruptcy  in  itself.  A  denial  to  several  persons  whom  the 
bankrupt's  servant  did  not  know,  but  whpm  from  their 
frequent  calling  she  believed  to  be  creditors  of  the  bankrupt^ 
is  evidence  to  go  to  the  iury,  to  say  whether  they  were  so  or 
not  ;^  as  well  as  a  denial  to  only  one  person  calling  to  make 
inquiries  about  a  dishonoured  oill  of^  exohanj^,  and  whom 
the  bcmkrupt  believed  to  be  a  creditor.^  So,  it  is  for  a  juiy 
to   say  whether  the  bankrupt  denied  himself  for  the  real 


^  See  ante,  45.  '*  Dudley  v.  Vaughan,  1  Camp. 

'  Per  Lawrence,  J.,  Fowler  v.  Pad-  27 1 .    CasteH's  Bankmptqr,  dt.  per 

get,  7  T.  R.  516.    Per  Lord  Ellen-  Bavlejr,  J.*  3S8 ;  and  see  ante,  52. 

.boiougb,  Bmtntbattom  v.  Lewii,  1  *  Jameton  v.  Earner,  I  Esp.  SSL 

Camp.  279.    t*er  Gibbs,  C.  J.,  Hoi-  *  Bleasby  r.  GrotOey,  2  Car.  h  P. 

royd  ▼.  fVhUehead,  3  Camp.  530.  813. 

>  See  ante,  52. 
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purpose  of  delaying  his  creditor;  or  because  he  called  at  an 
unseasonable  hour.^ 

The  declarations  of  the  bankrupt  made  before  kU  bank- 
ruptey,  as  to  the  existence  of  the  petitioning  creditoi^s  debt, 
ve  have  seen,^  are  receivable  in  evidence  as  an  fli^Tniasign  of 
the  debt ;  for  the  bankrupt  then  had  no  interest  to  make 
such  admission ;  therefore  the  same  objections  do  not  vsp^ 
to  this  evidence,  as  to  that  given  after  his  bankrvpteif  in 
support  of  the  commission.  Accordinriy  the  banknipt  may 
allow  his  attorney  (employed  by  him  before  his  bankruptcy) 
to  give  in  evidence  privileged  communications  then  made, 
though  offered  in  proof  of  tne  act  of  bankruptcy.^  But,  in 
an  action  brought  by  the  bankrupt  against  an  assiraee  to  try 
the  validity  oi  the  commission,  any  admission  oi  the  bank- 
rupt, though  made  after  the  bankruptcy,  would  be  evidenc« 
against  the  bankrupt  himself.  So,  the  buikrupf  s  dedaFatk»is 
at  the  time  of  his  departing  from  his  dwelling-hoiiae,  or 
absenting  himself,  are  (as  we  have  seen)  propeny  received 
in  evidence,  as  showing  the  nature  of  his  absence ;  though, 
in  strictness,  the  declaration  should  accompany  the  act— or, 
at  least,  if  not  precisely  contemporaneous,  it  should  be  so 
connected  with  it,  that  the  declaration  may  be  properij  con* 
sidered  as  the  result  and  consequence  of  the  coexisting 
motives.'*  Thus,  any  letter  of  the  bankrupt  written  previous 
to  his  bankruptcy,  and  nearly  contemporaneous  with  the  act 
done  by  him,  is  admissible  in  evidence,  to  explain  the  motives 
of  the  act.  So,  in  an  action  by  assignees  to  recover  sums 
paid  by  the  bankrupt  as  a  fraudulent  preference,  dedanitions 
made  by  the  bankrupt  about  the  time  of  the  transaction,  but 
not  accompanying  any  act,  are  admissible  to  show  under 
what  circumstances,  and  why  the  payment  was  made.*  And 
in  a  very  recent  case  at  nisi  prius  (which  was  an  action 
brought  oy  assignees  to  recover  back  money  paid  to  a  de- 
fendant on  the  ground  of  a  fraudulent  preference),  Lord 
Chief  Justice  Best  acted  up  to  the  full  extent  of  this  nrin* 
ciple,  by  admitting  a  letter  of  the  bankrupt  in  evi<&ice 
(wough  written  five  months  before  the  oonunission  issued) 
Explaining  the  embarrassed  state  of  his  afiairs — in  order  to 
show  that;  when  the  bankrupt  made  the  particular  payment 


I  Hughes  v.  GUlman,  ibid.  32;        *  2  PhUt.  Ev.  287. 
and  see  ante,  57.  *  Vacher  v.  Cocks,  1  Mood.  ftM. 

»  Ante.  ^54. 

>  Merle  v.  More,  1  Ky.  &  M.  390. 
2  C.  ft  P.  275. 
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m  quedtion  to  the  defendant^  he  had  his  bankruptcy  then  ia 
contemplation.^  The  general  rule,  however^  and  the  most 
correct  one,  appears  to  be,  that  the  declarations  of  a  bank* 
rapt  ought  not  to  be  admitted  to  explain  any  past  transaction, 
which  at  the  time  of  making  the  aeclaration  was  completely 
finished.^  For  to  admit  such  declarations  would  be,  in  eifect, 
to  receive  (as  Mr.  Phillipps  justly  observes)^  an  adinission  by 
the  bankrupt,  that  he  had  committed  an  act  of  bankruptcy— 
a  fact  whicn  the  bankrupt  himself  would  not  be  allowed  to 
prove ;  and  yet  it  would  Ibe  much  less  dangerous  to  hear  the 
t)ankrupt's  own  account  upon  his  oath,  than  his  bare  relation 
to  thira  persons  at  second-hand. 

The  balance-sheet  of  a  bankrupt,  given  on  oath  under  the 
fiat,  is  not  admissible  against  him  on  a  criminal  charge.^ 

It  may  be  proper,  under  this  act  of  bankruptcy,  to  consider 
in  what  cases  the  bankrupt's  declarations  are  receivable  in 
evidence ;  which  are  admitted  only  upon  the  principle,  that 
what  a  party  says  at  the  time  of  doing  an  act  is  evidence  for 
the  purpose  of  snowine  its  true  nature  and  character.  Thu3 
the  decuarations  of  a  l^ankrupt  at  the  time  of  quitting  his 
dwelling-house,  or  immediately  subsequent,  are  admissible  iu 
evidence,  in  order  to  show  the  motive  of  his  departure ;  for 
it  is'  the  intefvt  with  which  he  departed  that  constitutes  the 
act  of  bankruptcy.^  So,  where  a  bankrupt  absented  himself 
from  his  dwelling-house  on  the  16th  of  February,  letters 
written  by  him  on  the  16th  of  January  to  the  holders  of 
bills  to  become  due  in  February,  were  held  to  be  admissible^ 
for  the  purpose  of  showing  him  to  be  in  embarrassed  cir« 
cumstances,  and  as  tending  to  give  a  colour  to  the  motive  of 
his  absence.^  So,  his  order  to  a  servant  to  deny  him  to  a 
creditor,  is  (as  we  have  before  seen),  for  the  same  reason^ 
evidence  of  the  intent  of  his  being  denied.  The  declarations, 
also,  of  the  bankrupt  the  day  after  his  return  hofne,  have  been 
held  admissible  in  evidence  of  the  motive  of  his  absence;^  for, 
as  the  whole  absence  from  his  dwelling-house  is  but  one  act  of 
bankruptcy,  there  seems  to  be  no  reason  why  declarations  made 
so  soon  after  his  return  should  not  be  considered  as  much  a  part 
of  the  transaction,  as  declarations  made  just  previous  to  his  de* 
parture.    And  it  has  been  well  observed  by  the  late  Sir  W» 

)  BiMCon   ▼.    Maine,    cor.    Best,  '  Amlrrote  v.  Clendon,  Rep.  temp. 

C.  J.,  Sittings  Guildhall  after  Trin.  Hard.  267. 

T.  1826.  '  SmUh  v.  Cramer,  1  Bing.  N.  C. 

*  Rolaon  ▼.  Kemp,  4  Esp.  233.  585.   1  Scott,  541. 

'  Vol.  ii.  287.  ^  Batemanv,  Bailey,  5  7.  R.  512^ 

^  R.  T.  Britton,  I  Mood,  k  R.  Newman  v.  Stretch,  1  Mood.  &  M. 

297.  338. 
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Bvaasy  in  his  edition  of  Po^Awr^^  that  the  oonvenation  of  a 
parson  on  his  retom  home  naturally  connects  itself  wiA  the 
occasion  of  his  absence,  and  is  an  indication  of  the  exisCii^ 
state  of  his  mind;  and  that  whererer  the  ezpreasions  can  w 
so  connected  with  the  actions,  as  to  be  regaided  as  the  mere 
resolt  and  conaeqnenoe  of  the  coexisting  motives,  thejr  fann 
a  proper  criterion  for  judging  of  the  nerson's  intentkm  and 
conduct.  It  would  be  too  much  to  inleri  however,  from  the 
above  decision,  that  ihe  declarations  of  a  bankrupt,  made  s^ 
awf  ftfiM  qfbemardSy  can  be  admitted  as  evidence  to  ez^ain 
an  antecedent  absence,  or  any  other  past  transaction  whidi 
is  completely  finished,  and  without  any  connecting  dicom- 
stances  between  the  absence  and  tihe  declaration,  such  state- 
ments concerning  past  transactions  being  in  general  wliollj 
inadmissible,  as  tiiey  form  no  part  of  the  rti  g&tm.  And  if 
there  is  any  nmoertainty  9f  the  time  when  a  dedaration  of 
this  kind  is  made,  it  cannot  then  be  received  in  evidence;  as 
where  a  deposition  stated  that  tiie  bankrupt  had  absoited 
himself,  and  had  admitted  that  he  had  done  so  for  the  pur- 
pose of  avoiding  his  creditors — but  specified  no  time  men 
such  admission  was  made, — it  was  held  not  even  primdfteiB 
^dence  of  the  act  of  bankruptcy.'  In  one  case,  where  tbe 
declaration  was  made  a  Jm  days  after  the  alleged  act  of 
bankruptcy,  Lord  G.  J.  Abbott  held  that  it  wasimdmissiUe.' 
But  in  a  subsequent  case  such  a  declaration  was  held  adma* 
sible,  although  made  a  month  after  tiie  act  €i  bankroptcj. 
As  where  a  trader,  beinff  pressed  for  the  payment  of  a  dem, 
promised  to  give  the  creditor  a  security  on  the  foUowxDg  day; 
mstead  of  which  he  left  his  place  of^^  residence;,  and  imme- 
diately afterwards  gave  security  to  another  creditor,  a  rela- 
tion; and  on  his  return  home,  at  the  expirati(mof  neariva 
month,  the  attorney  of  the  former  creditor  asked  him  wnat 
security  he  had  given  his  relation,  to  which  he  replied,  ''he 
did  not  know;" — ^it  was  held  that  this  declaration  was  admis- 
sible in  evidence  to  support  an  alleged  act  of  bankraptey  in 
giving  the  securitf  to  nisrdation,  hj  way  i^  jTmMlemt  ffth 
fereMtf  and  to  show  the  conduct  of  the  parly;  althou^  ift 
was  objected  that  the  conversation  took  fdace  in  the  absence  of 
the  person  to  whom  the  security  was  given,  and  at  too  great 
a  distance  of  time  £rom  tiie  completion  of  the  transaction.^ 
Where  the  act  of  bankruptey  insisted  upon  by  the  i 


^  VoLU.285.  «  /{6J2«y  v.  Gyde,  9  Bins.  ^9. 

'  Mcsnh  V.  M9a^9r,  I  Star.  353.  2  Moore  ft  S.  44S.    Asd  tee  Rmp- 

hm  T.   Iforfnt,    I   Mood,  ft;  R.  mh  y.  Hm^K  2  Bing.  104.    tbmdk 

2ie.  Y.  QrttA  Wettem  HaUwof,  t  Ad.  k 

»  Schoelinff  v.  Lee,  3  Star.  149.  EU.  N.  S.  51, 


Sbci.  1.]      In  Actions  by  and  against  Assignees.  823) 

nees  is  ^firaudukfUgratU  or  eom>^aneey9Jkd  the  deed  is  pro- 
duced in  evidence,  the  execution  must  be  proved  in  the, 
osdinary  course  by  a  subscribing  witness.  An  admission  by 
tiie  defendant  of  the  execution  of  the  deed  will  not  disuse 
with  this  evidence,  not  even  if  the  defendant  is  a  party  to 
the  deed  ;^  for  though  a  party  may  acknowledge  a  oeed,  yet 
lie  may  not  know  every  circumstance  attending  the  execution; 
and  the  subscribing  witness  may  be  comizant  of  a  fact  not 
within  the  knowleG^  or  recollection  of  a  party  to  the  deed^ 
bat  of  which  he  is  nevertheless  entitled  to  avail  himself.^ 
Jind,  notwithstanding  the  defendant  at  the  trial  should 
himself  produce  the  deed  in  compliance  with  a  notice,  this  • 
also  is  held  to  be  not  a  sufficient  ground  for  dispensing  wid^ 
the  ordinarr  proof,'  though  such  was  at  one  time  considered 
to  be  the  rule ;^  for  the  mere  possession  of  an  instrument  by 
one  party  does  not,  in  general,  absolve  the  other  tcoxa  calling 
the  subscribing  witness.  But  if  the  defendant  (in  pursuance 
q£  a  notice)  produces  a  deed  to  which  he  is  not  only  a  party, 
bat  under  which  he  holds  properti/f  or  claims  any  ben^moL 
astatCy  it  will  then  not  be  necessary  that  the  plaintiff  should 
eall  an  attestixig  witness  to  prove  tne  execution.^  And  upon 
this  princmle,  it  seems,  that  where  a  firaudulent  bill  of  sale  is 
ffiven  by  tne  bankrupt  to  the  defendant,  the  admission  by  the 
oefandiuit  of  the  execution  of  the  deed,  in  his  examination 
before  the  commissioners,  would  (in  an  action  of  trover 
brouffht  by  the  assignees  to  recover  the  property  claimed  by 
the  defendant  under  the  deed)  superseae  the  necessity  of 
calling  the  subscribing  witness.^  A  fraudulent  conveyance 
cannot  be  read  to  prove  an  act  of  bankruptcy,  if  it  has  not  the 
proper  stamp  affixed  to  it^ 

And  an  assignment  of  aU  the  bankrupt's  effects,  to  which 
the  bankruptcy  creditor  is  in  any  way  jni/oy,  is  not  a  good 
act  of  bankruptcy,^  though  the  petitionmg  creditor  may  not 
be  (me  of  the  assignees.' 

A  voluntary  oonveyance  of  part  of  a  trader's  property,  to  a 
particular  creditor,  not  being  an  act  of  bankruptcy  p^r  se^  it  is 
entirely  a  question  for  the  jury  to  say  with  wlmt  intention 

.  1  Atbai  ▼.  Vkmhe,  1  Doug.  316.  .  "  Bowks  v^  iMHIwarikif,  6  T.  R. 

'  Per  U  Blaoc,  J.,  4  Eut.  53.  366. 

<  OonbM  V.  Secr^ktn,    8  East,  '  Wtitwai  v.  DimiMf,  PMke, 

548.  16S. 

*  Rexy.  MiddUzoy,  2  T.  R.  4S.  *  Tope  v.  Uockm,  K.  B.  Trin.  T. 
BMotev.LoNgworfAy,  ST.a.366.  1837.    7  B.  &  C.  101.    And  tec 

*  PearoB  ▼.  Hooper,  3  TMint.  «2.  uite,  67. 
Orr  ▼.  Morice,  3  B.  a  B.  139.    .  *  Ibid. 
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the  instruzaent  was  executed^  and  whether  for  the  poipoee  of 
giving  a  fraudulent  preference.^ 

In  order  to  show  that  a  grant  or  transfer  to  a  creditor  is 
really  Jrandulenty  the  assignees  must  prove,  first,  that  it  was 
made  on  the  eve  of  bankruptcy ;  secondly,  that  it  was  made 
in  contemplation  of  bankruptcy;  and  thhidly,  that  it  was 
made  voluntarily,  and  for  the  purpose  of  favouring  the  ere- 
ditor.^  Whether  a  transfer  of  goads  is  made  in  cotUemplation 
of  bankruptcy  is  collected  from  various  circumstances,  such 
as  the  secresy  of  the  transaction,  the  unreasonable  hour  at 
which  the  goods  are  removed  from  the  bankrupt's  premises, 
•the  proximity  of  the  transfer  to  the  time  of  the  bankniptev, 
and  many  other  matters  which  may  show  what  was  the  intmt 
of  the  bankrupt  in  making  the  transfer,  and  what  was  his 
knowledge  of  his  own  insolvency.^ 

To  prove  the  act  of  bankruptcy  by  Jibing  in  prison,*  the 
detention,  and  the  cause  of  the  detention,  must  be  shown* 
The  former  may  be  proved  by  producing  the  prison  books, 
containing  entries  of^the  di^tes  of  the  several  oommitments 
and  discharges  to  and  from  the  prison;^  but  they  are 
not  evidence  of  the  cause  of  the  commitment,  for  the  comsnit' 
titur  itself  is  higher  proof,  and  if  in  existence  ought  to  be 
produced.® 

To  prove  the  commission  of  an  act  of  bankruptcy  by  a 
trader  who  is  a  member  of  parliament,  by  his  not  paving  or 
securing  to  a  creditor  a  deot  of  1002.,  the  creditor  iiimself 
need  not  be  called  as  a  witness  to  prove  the  tsictof  his  being 
a  creditor.^ 

The  assignees  will  not  imon  the  trial  be  tied  down  to 
proof  of  the  specific  act  of^  bankruptcy,  upon  virhicfa  ^ 
fiat  was  founded,  being  at  liberty  to  repuoiate  that,  and 
rely  upon  any  other.^  Some  act  of  bankruptcy,  however, 
must  be  proved  to  have  been  committed  before  die  issuing 
of  the  nat,  and  after  the  contracting  of  the  petitioning 
creditor's  debt;^  and  if  that  is  proved,  it  is  munaten^ 
how  recently  it  was  committed  Defi>re  the  fiat  issaed,^* 
•^OT  Junv  many  acts  of  bankruptcy  may  have  been  com- 

1  IMme  V.  Htaton,  2  Y;  &  J.  7  BitrUm  v.  Orem,  S  C.  ft  P. 

101.  806. 

'  See  ante,  69»etieq.  *  Iteed  v.  Jama,   I    Star.   1S4. 

>  See  ante,  Ch.  zi.,  pt.  2,  6.  6.  Buck,  79.    Gib$on  v.  King,   I  Car. 

^  See  ante,  75,  et  seq.  &  M.  45S. 

*  Rsx  T.  Aichh»,  I  Leacb,  436.  '  Ex  parte  Wamman,  C.  B.  L.  33. 

*  Scdte  V.  ThomtH,  3  Bos.  &  P.  ^  Hopper  y.  iUcftmanil,    1  Star. 
188.  507. 
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initted  bj  the  bankrupt.^  But  where  the  lord  chancellor 
directs  an  issue^  or  an  action  at  law, — ^though  he  vrSi  gene^ 
rally  permit  other  acts  of  banbruptcj  to  be  ^ven  in 
eviaencey  yet  as  this  is  considered  an  indulgence  to  uie  partj 
seeking  to  support  the  commission^  such  party  will  be  re* 
quired  to  state  by  affidavit  upon  what  particular  acts  o{ 
bankruptcy  he  relies; ^  and  to  give  notice  to  the  other  party^ 
hy  what  evidence  he  intends  to  prove  his  case.^  Upon  one 
occasion^  indeed,  where  the  commission  was  proved  (on  the 
trial  of  an  issue)  to  have  been  founded  on  a  concerted  ^  act 
of  bankruptcy^  Lord  Eldon  refused  to  direct  another  issue 
with  liberty  to  prove  oilier  acts.^ 

If  the  issuing  of  the  fiat  and  the  act  of  bankruptcy 
happen  on  the  same  day^  evidence  is  then  admissible 
Affamst  the  assignees  to  show  that  the  fiat  was  issued 
(that  is  sealed)  prior  to  the  act  of  bankruptcy.^  A 
verdict  upon  an  issue  directed  out  of  Chancery,  to  which 
only  one  of  the  defendants  was  a  party,  may  oe  received 
against  all  the  defendants  to  prove  the  time  of  the  act  of 
bankruptcy/  If  the  fiat  is  against  several  partners,  each 
must.  DC  proved  to  have  committed  an  act  of  bank* 
TOftcj  J  for  the  act  of  one,  in  this  respect,  will  not  bind  the 
rest, — ^though  he  is  the  only  one  transacting  the  business, 
and  residing  at  the  place  where  it  is  carried  on.^ 

It  is  to  bB  remembered,  we  may  observe  once  more,  that 
all  the  preceding  observations  as  to  the  proof  of  tlie  petition- 
ing ereaitof^s  debty  the  trading,  and  the  act  of  bankruptcy, 
will  only  apply  where  the  partj  in  the  action  is  entitled  to 

S've,  and  has  duly  given,  not%ce  of  his  intention  to  dispute 
,6  validity  of  the  fiat. 

And  notwithstanding  a  partv  may  have  given  notice  to 
dispute  the  requisites,  yet,  by  5  &  6  Vict.  c.  1§2,  s.  25,' in  the 
event  of  the  death  of  the  witness  deposing  to  the  petitioning 
creditor's  debt,  trading,  or  act  of  bankruptcy,  the  deposition 
purporting  to  be  sealed  with  the  seal  of  the  court  of  bank- 
rapW,  or  a  copy  thereof  purportmg  to  be  so  sealed,  is  de« 
dared  to  be  in  all  cases  receivable  in  evidence  of  the  matters 
therein  contained. 

^  6  Geo.  4,  e.  16,  a.  19 ;  and  see  *  E<  parte  Pnmer,  Buck,  77* 

Bryant  v.  WUhen,  2  M.  &  S.  13  U  *  Wyiiown*t  case,  14  Ves.  80. 

Dvnooan  ▼.  I)^ff,  9  East,  21.  Rex  v.  ^  Lowjield  v.  Bencrvfi,  Bull.  N. 

BuUock,  1  Taunt.  94.  P.  40. 

>  Ez  parte  Bwrgett,  Buck,  233.  ^  MiUs  v.  Bennett,  2  M.  &  S. 

'  Ex  parte  Bo^m,  ibid.  137.  556. 

4  But  see  now  1  &  2  Will.  4, 
Cm  56,  s.  42. 
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The  next  link  to  be  considered  in  the  chain  of  endenoe 
(thongh  it  is  in  practice  offing  as  the  first  in  order  of  pitxif 
at  the  trial)  is  the  due  issoing  of  the  commission  or  fiat;  and 
this  itwfllbeincamhentontheaasi^eestojmve,  whetherthe 
defendant  gives  notice  or  not  of  his  intention  to  dispute  the 
three  preceding  matters  of  proof.  To  establish  thiS;  (in  the 
oaseot  a  commission)  it  will  oe  necessary  to  produce  the  ori- 
ginal commission  under  the  great  seal.^  And  by  6  Geo.  4, 
c.  16^  8.  96,  no  cimimimcmy  or  (u^HdicaHon  of  oankruplcj^ 
or  assiffnment  of  the  p^sonal  estate  of  the  banlcTOpt,  or 
certificate  of  conformity,  is  receivable  in  evidence  iu  any 
court  of  law  or  equity,  unless  the  same  respectiTdy  shaU 
have  been  first  entered  of  record  at  the  bankrupt  oftce. 
The  great  seal,  therefore,  of  the  kingdom,  which  had  been 
])efore  considered  the  most  solemn  mode  of  authenticatii^ 
any  instrument,  became  no  longer  sufficient  evidence  to 
verify  a  commission  of  bankrupt ;  but  it  was  necessary  for 
the  commission  to  have  a  certfficate  indorsed  thereon,  par* 
porting  to  be  signed,  either  by  the  person  appointed  faj 
the  lord  chancellor  to  enter  oi  recorcl  matters  rekting  to 
commissions  of  bankruptcy,  or  by  his  deputy ;  which  cear^ 
tificate  is,  without  any  proof  of  the  si^ature,^  declared  to 
be  receivable  as  evidence  of  the  commission  haying  been  so 
entered  of  record.  When,  however,  a  commission  nas  been 
superseded,  the  writ  of  supersedeas  (recituig  that  a  com- 
mission issued  on  a  day  certain)  is  evidence  to  show  that 
such  a  commission  issued  on  that  day,  even  against  a  party 
who  is  both  a  stranger  to  the  writ  and  to  the  oommi»- 
sion ;  for  a  commission  of  bankruptcy  is  considered,  in  law, 
as  a  proceeding  to  which  all  the  world  are  parties.^  If  it 
be  alleged  in  pleading,  that  the  commission  issued  "  under 
the  great  seal  of  Great  Britain,"  it  is  no  varianoe  that 
it  is,  in  fact,  issued  under  the  great  seal  of  the  United 
Kingdom.  ^  But  it  is  a  fatal  variance  to  allege,  that  the 
party  sued  the  commission  out  of  the  high  court  of  Chancery.* 
The  correctness  of  the  bond  given  on  striking  tlie  dodcet 
cannot  be  disputed  at  nisi  prius.^ 

By  the  1  iS;  2  Will.  4,  c.  56,  e.  29,  a  certificate  of  ths. 
appointment  of  the  assignees,  purporting  to  be  under  the 

1  In  Bullet's  Ntii  Prius,  as  >^'eU-  '  Gertiiv.  PTestem  Canat  Com-^ 

£8  most  of  the  other  books,  it  is  pony,  5  M.  &  S.  76.    Ledbetter  ▼. 

added,  "  And  the  petition  to  the  Salt,  4  Brng.  623. 

chancellor  on  which  the  commission  ^  Rex  v.  BvUock,  1  IVrant*  71. 

was  granted."    But  this  does  not  *  PoynUm  t.  Fanter,  3  Camp.  5«, 

seem  to  be  necessary.  1  Rose,  222. 

=  6  Geo.  4.  c.  16,  s.  96.  «  Folks  v.  Satdder,  3  C.&  P.  232. 
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b&bI  of  the  court  of  bankraptey,  is  declared  to  be  evidence 
of  saxh  af^intment^  without  further  jmnrfl  And  bj  as.  25 
and  26,  both  the  personal  and  real  estate  of  the  bankrupt 
are  det&red  to  veet  in  the  aasigneeB  by  virtue  of  tiieir  ap» 
pamtment^  withoat  any  conTeyance  or  aaugnment.  Where, 
therafinre,  in  an  action  by  ass^ees,  their  title  to  sue  is  put 
in  iflsue,  proof  of  the  enrolment  of  the  fiat,  and  a  ccatificate^ 
of  the  appointment  of  the  assignees,  under  the  seal  of  the> 
court  ot  bankruptcy,  is  now  sufBcient  evidence  that  the 
p]fiinti£b  are  assignees.^ 

.  Where  die  declaration  on  a  bill  of  exchai^e  stated  that> 
it  was  indorsed  to  the  plaintiflEs  as  the  surviving  aasi^^nees, 
it  was  held  necessary  for  the  plaintifib  to  prove  that  the  bill 
was  indorsed  to  them,  after  the  bankruptcy,  as  surviving 


)ut  although  a  defendant  may  have  given  notice  to  dis* 
pute  the  requisites  of  the  fiat,  yet  where  he  had  written 
letters  to  one  of  the  assignees,  and  to  the  solicitor  to  the  fiat, 
deprecating  proceedings  against  him,  these  were  held  to  be 
pnmAJaeie  evidence  of  an  admission  of  the  pkintifis'  title  to 
sue  as  assignees,  without  the  regular  proof  of  the  bank- 
ruptcy.* But  proof  of  the  plaintiffs'  acquiescence  in  the 
defendant's  acts  as  assignee,  and  dealing  with  him  in  that 
character,  would  render  proof  of  the  title  of  the  assignment 
mmeoessary.^ 

With  respect  to  actions  relating  to  the  hwBlktvcpl^sJreehokt 
property,  ^which,  as  we  have  alread;^  seen,  did  not  pass  by 
the  general  assignment  of  the  commissioners,)— the  title  of 
the  assignees,  where  it  arises  under  the  old  law,  is  to  be  sub- 
stantiated by  producing  the  baigain  and  sale  to  them  from  the 
ocmmissioneTB,  and  proving  its  execution  in  the  ordinary  way; 
But,  unless  the  commissioners  executed  the  power  with  which 
they  were  invested  in  the  precise  manqer  prescribed  by  l^e 
statute,  it  had  no  effect  in  passing  the  estate/  The  deed  mus^ 
therefore,  appear  to  have  been  enrdled  in  some  court  of  record;' 
and  this  must  have  been  done  within  six  months  after  the  date 
of  the  deed,  according  to  the  express  provision  of  the  statute 
of  the  27  Hen.  8,  c.  lo,  relating  to  the  enrolment  of  bargains 

>  S430tt  v.  Thomat,    6  C.  &  P.  ^  OUet^.  Smiih^  1  Cr.  M.  &  R. 

6il.  462.  5Tyrr.  15. 

^  Berruuooni  y.  D,  ofArf^le,  8  C  *  Perry  v.  Bmou,  Sir  T.  Jones, 

&.  P.  29.  Id6.    Betrnet  v.  Qandy,  C«rtb.  1 7S. 

3  Inglii  ▼.  Spence,    5  Tyn.  S.  Etfiott  v.  Dtm^,  UMod.3. 

1  .Cr.  M.  &  R.  432.  *  6  Geo.  4,  c.  16,  a.  64. 
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and  sales.^  The  enrolment  may  be  proved  by  a  certificate 
on  the  bargain  and  sale  signed  by  the  proper  officer,  whidi 
will  be  evidence  also  of  the  time  when  it  was  enrolled;^ 
for  the  indorsement  is  considered  as  part  of  the  enrolment^ 
which  beinfi^  a  record,  is,  therefore,  condnsiTe  as  to  tibe 
time.*  Ana^  as  the  enrolment  of  die  deed  thus  becomes 
ft  record,  the  deed  may  likewise  be  proved  by  an  eauimimei 
copy  of  the  enrolment,  signed  by  the  proper  officer;  and 
the  time  Of  the  enrolment  may,  in  like  manner,  be  proved  by 
an  examined  copy  of  the  officer^s  indorsement  on  the  enrolled 
deed.^  As  to  tne  title  of  the  assimees,  xmder  the  new  law, 
see  1  &  2  Will.  4,  c.  56,  stated  in  we  last  page. 

After  the  6  Oeo.  4,  c.  16,  no  stamp  was  necessary  to  eive 
validity  to  the  commission,  or  the  assignment,  or  mdeea  to 
any  otner  document  or  conveyance  relating  tokly  to  the  estate 
or  effects  of  the  bankrapt4 

Section  II. 

Where  tlie  Defendant  is  not  entitled  to  rehire  strict  proof 
of  tlie  requisites  to  support  the  Com/mission, 

In  all  actions  brought  by  the  assignees  for  any  debt  or 
demand,  for  which  the  bankrupt  himsmf  could  have  sued,  if 
his  bankruptcy  had  not  intervened — ^unless  the  bankrupt  has 
taken  the  steps  before  mentioned^  to  dispute  the  fiat— the 
Ctazette  containing  the  advertisement  of  the  bankruptcy  is 
dedared  to  be  conclusive  evidence  that  the  party  became  a 
bankrupt  before  the  date  and  suin^  forth  of  tne  nat,  and  that 
it  was  sued  forth  on  the  day  on  which  the  same  is  stated  in 
the  Oazette  to  bear  date.  This  enactment  of  the  5  <&  6  Yict. 
c.  122,  s.  24,  is  an  extension  of  the  provision  of  the  6  Geo.  4, 
c.  16,  8.  92,  which  makes  the  depositions  conclusive  evidence 
if  the  bankrupt  do  not^  within  two  months  after  the  adjudica- 
tion, give  notice  of  his  intention  to  dispute  the  commission,^ 
Trover  was  under  6  Geo.  4,  c.  16,  s.  02,  held  to  be  an 
action  {or  ademand  within  the  meaning  of  the  act^  So  also 
detinusy  notwithstanding  no  demand  was  made  by  the  bank- 
rupt before  the  bankruptcy.^ 

>  2  Phill.  288.  *  For  the  cues  decided  under  thk 

'S  irifmenfey  ▼•  Orpe,   1  Doug,  enactment,  see  Sariik  ▼.  Seknder, 

56,  58.  1  Mood,  ft  M.  24.  Balpkir.  Dames, 

'  iter  in  aid  of  Rsed  t.  Hopper,  3  C.  &  P.  36S« 

8  Pri.  495.  7  Robmm  t.  Jlerander,  I  Uoate- 

«  See  1  PhiU.  388, 499.    2  FUU.  &  P.  448. 

268.  ^  Smithr.Wcodioard,4C.etF^ 

*  Set  ante,  809.  541. 
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Where  a  P&rty  haa  presented  a  petition  in  bankruptcy^ 
seeking  reliet  and  benefit  under  a  fiat,  in  respect  of  a  par« 
ticnlar  transaction,  he  will  be  restrcuned  by  an  order  of  the 
court  from  patting  in  issue  the  validity  of  the  fiat,  in  an 
action  commenced  against  him  by  the  assignees  in  respect  of 
the  same  transaction.'  And  an  action  brought  by  the 
asaifi^nees;  to  recover  back  the  payment  of  a  debt  made  by 
the  bankrupt  to  a  creditor  after  hia  knowledge  of  an  act  of 
bankruptcy,  or  after  the  issuing  of  the  commission — ^for 
which  the  bankrupt  himself  coulo^  of  course,  have  no  right 
to  sue — ^would  not  be  sucn  an  action  as  would  deprive  the 
defendant  of  his  right  at  any  time  to  dispute  the  requisites, 
upon  giving  the  requisite  notice  of  his  intention  to  do  so. 

Where  part  of  the  claim  might  have  been  recovered  by 
the  bankrupt,  and  part  not,  and  the  assignees  rely  upon  the 
proceedings  as  eviaence  of  the  requisites,  they  must  elect  to- 
go  for  that  part  which  the  bankrupt  might  have  recovered.^ 

The  term  ^  eanchmve  must  be  imderstood  to  apply  to  the 
s^eral  facts  contained  in  the  depositions,  and  not  to  the 
conclusions  of  law  drawn  by  tiie  witnesses,  or  by  the  com- 
missioners, rrom  those  facts.  For  though  no  witness  can  be 
called  upon  the  trial  to  contradict  the  facts  deposed  to,^  yet 
if  the  depositions,  upon  the  face  of  theniy  are  not  1^2^  proof 
of  a  petitioning  creditor's  aebt,  trading,  and  act  of  bank* 
mptcy,  they  cannot  be  received  in  evidence,  notwithstanding 
those  matters  have  been  found  by  the  commissioners.^  Thus, 
though  the  deposition  (of  the  witness  to  prove  the  act  of 
bankruptcy)  wfll  be  conclusive  evidence  of  the  time  when  the 
bankrupt  did  a  certain  act,  and  of  the  fact  itself,  it  will  not 
be  evidence  of  its  amounting  to  an  iict  of  banlmiptcy.  So 
the  deposition  of  the  petitioning  creditor  will  be  evidence  of 
a  certain  sum  due  to  hun,  and  also  of  the  character  in  which 
be  claimed  it,  whether  as  executor  or  assignee — ^nor  will  it 
be  necessary  in  either  of  these  cases  to»  produce  the  probate, 
or  the  assignment  y  ^  but,  whether  the  sum  due  was  a  deht  to 
support  a  Jiaty — that  is  an  inference  of  law,  which  the 
court  upon  the  trial  will  not  be  estopped  from  determining^ 
by  tiie  adjudication  of  the  commissioners.    So,  if  a  deposition 

1  Ex  parte  Andertm,  Mont.  &  M.  3  Camp.  424.    Brwm  y.  Forre$iaU, 

177.  1  Holt,  190. 

s  Qiluon  V.  OU^Md,  4  C.  &  P.         «  See    Humphriet    r,    Coggan, 

314.  1  Rose,  226. 

*  Before  the  6  Geo.  4,  c.  1 6,  it  vas         '  Clarke  v.  Askew,  I  Star.  458. 
held  that  a  party  coald  caU  wit-         "  Skai/e  v.  Howard,  2  B.  &  C« 

neases  to  contradict  the  facta  stated  660. 
in  the  depoaitiona.    EUii  v.  Shirley, 
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state  that  the  deponent  witnessed  the  executum  of  a  deed  by 
the  bankrapt^  by  which  he  assigned  his  property  to  A.  B.^ — 
though  this  is  evidence  of  such  a  deed  as  stated  in  the  deposi- 
tion,' yet  it  is  not  evidence  that  the  deed  itself  was  an  act  of 
bankruptcy. 

The  whole  effect,  indeed,  of  the  6  Qeo.  4,  c  16,  a.  92,  is 
otAy  to  make  the  depositions  evidence — ^not  to  admit  the  &ct 
of  the  bankruptcy  to  be  proved ;  for  this  must  be  as  strictly 
made  out  by  the  d^xMitions,  as  it  would  be  required  to  m 
done  by  witnesses/  If  the  facts,  therefore,  stated  in  tiie 
depositions,  are  sufficient  of  themselves  to  sustain  the  bank- 
niptcy,  no  further  proof  is  necessary ; '  but  they  mar  be 
always  objected  to  for  not  proving  the  subject-matter  to 
which  they  apply.  Thus,  if  tne  deposition  of  the  petitioning 
creditor  state  only  that  the  debt  was  due  to  hmi  at  and 
before  the  time  of  ming  forth  the  OMitmttttMl— not  showii^ 
that  it  existed  at  the  time  of  the  act  of  the  bankruptcy — this 
would  be  defective  proof  of  the  petitioning  creditor's  debt^ 
So,  upon  a  commission  sued  out  against  the  draw^  of  a  biU 
of  exchange,  if  the  deposition  does  not  state  presentment  and 
notice,  there  will  not  be  sufficient  evidence  of  the  ddbt* 
And  aeain,  where  the  deposition  of  tiie  witness  to  prove  the 
iict  of  oankruptcy  stated  that  tbe  party  absented  hmoself  on 
a  certain  day,  and  that  he  had  declwred  to  the  deponent  that 
his  motive  was  to  avoid  his  credttors — ^but  not  stating  the 
tifne  when  this  declaration  of  the  bankrupt  was  made, — this 
was  ruled  not  to  be  sufficient  proof  of  an  act  of  bankruptcy.* 
And  so  where  the  deposition  omitted  to  state  that  the  party 
absented  himself  with  an  intent  to  delay  his  creditors.^ 

In  every  case,  however,  where  the  depositions  turn  out 
to  be  insimcient  proof  of  any  of  the  requisites  to  support 
the  commission,  tne  assignees  will  not  be  prevented  mm 
calling  witnesses  to  establish  these  facts  by  other  ®  evidence. 

The  deposition  of  the  petitioning  creditor  being  expressly 
made  evidence  by  the  statute^  oi  the  several  matters  con- 
tained in  it,  is  admissible  at  the  trial  in  proof  of  his  debt ;  ^* 
though,  if  he  himself  were  called,  he  would  not  be  a  eom- 

>  Kay  V.  stead,  2  Star.  200.  *  Cooper  v.  Maehin,  I  Bing.  426. 
3  Raitwn  T.  Haigh,  1   Caning.        *  Monk  v.  Meager,  1  Star.  363 ; 

SO.  and  tee  ante,  822. 

>  Per  Abbott,  C.  J.»  2  B.  &  C.  '  TUeman  v.  Jonee,  9  Moore.  24. 
560.  B  Clarke  ▼.  Askew,  1  Star.  458. 

*  ClarkB  T.  Aikew,  1  Star.  458 ;         >  6  Geo.  4,  c.  16,  t.  92. 
and  see  Lawton  ▼.  Robnuon,  ibid.         ^  Biuey.  RandaU,2  Cuip.493. 
456. 
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petent  witaefis  to  support  the  oommianon.^  And  in  one  of 
the  eases  before  mentioned^'  the  deposition  was  holden  to  be 
eyidence  that  the  petitioning  cremtor  was  executor  of  the 
partr  with  whom  the  bankrupt  contracted  the  debt,  though 
parol  evidence  of  that  fact  would  not  otherwise  have  been 
admissible^ — but  the  probate  must  have  been  produced.^ 

And  see,  further,  as  to  the  admissibility  of  the  depositions 
generally  in  evidence,  post,  Section  6, 


Section  III. 
Where  no  Notice  has  been  given,  or  is  not  required. 

Where  no  notice  has  been  eiven  by  the  other  party  to  the 
iiction,  to  dispute  the  petitionmg  creditor's  debt,  the  trading, 
or  the  act  of  bankruptcy,  it  wUl  now  be  sufficient  for  the 
assignees  merely  to  prove  the  fiat  and  their  appointment,^ 
without  any  fiurtner  proof  of  their  title  to  sue  as  assignees.  No 
objection,  ^erefore,  can  be  taken  to  the  validity  of  a  commis- 
sion or  fiat,  unless  the  requisite  notice  be  given.^  And 
though  the  proceedings  are  unnecessarily  prcxluced,  and  a 
perfect  petitioning  creditor's  debt  may  not  appear  upon  the 
face  of  tnem,  the  validity  of  the  commission  can,  nevertheless, 
not  be  disputed.^  Nor,  though  the  object  of  the  assignees  is 
to  make  tne  fiat  operate  by  relation  to  the  time  of  the  act 
(if  bankruptcy,  are  tney  compelled  to  prove  that  the  petition- 
ing creditor's  debt  also  existed  at  that  time.^ 

Infant  defendants,  however,  in  a  suit  in  equity  will  not  be 
bound  by  not  giving  notice,  but  strict  proof  will  )>e  reouired 
as  against  them.^  For  a  fiat  against  an  infimt  is  absolutely 
void ;  and  he  is  therefore  not  required  to  give  notice  in  an 
action  at  law.* 

A  partyidio  omits  to  give  notice  of  disputing  the  peti-* 
tioning  creditor's  debt,  the  trading,  and  the  act  of  bankruptcy, 
admits  those  fiacts,  but  not  the  effect  of  the  commission  in 
point  of  law.^^ 

*  Orem  v.  Jonei,  2  Cusp.  411.  7  Norman  y.  Booth,  10  B.  &  C. 
-  Skaife  V.  Howard,  ante,  829.  703.  Per  Lord  T.,  and  Parkep  J. 
'  See  Doe  v.   Litton,  4  Taant.     Contrk,  Bayley,  and  Littledale,  J  J. 

741.  8  Bell  V.  Tinney,  4  Mad.  372. 

*  See  ante,  827.  •  BeUon  v.  Hoilges,  9  Bing.  365. 
^  Bevan  v.  Letcis,  2  G.  &  J.  245.     2  Moo.  &  Sc.  496. 

Stokes  Y.fVhittaker,  1  Sim.  376.  »  Per  Lord  Tenterden,  1   B.  & 

^  Macheath  ▼.  Coates,  4  Bing.  34.     AdoL  619. 
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Therefore  it  is  a  sufficient  answer  to  an  action  by  assignees, 
to  prove  that  the  bankropt  is  an  uncertificated  bauKiupt  under 
a  lormer  commission  still  in  force,  and  that  on  that  occasion 
his  effects  were  duly  assigned;  notwithstanding  no  notice 
has  been  given  und^  the  6  Geo.  4,  c.  16,  s.  90.  But  it  is 
indispensaole,  in  such  casCi  to  prove  that  the  effeeU  teere 
amgned  under  the  first  commission.^ 

Where  a  plaintiff  retains  the  venue  upon  the  usual  under- 
taking to  give  material  evidence  within  the  county, — ^if,  in 
this  case,  the  plea  and  issue  be  such  as  to  render  sudi 
evidence  irrelevant,  the  performance  of  the  undertaking  is 
dispensed  with.  Thereiore,  if  the  local  evidence  be  the 
trading  and  the  petitioning  creditor's  debt,  yet  if  the  defiaid- 
ant  do  not  give  notice  of  his  intention  to  difipute  the  commis- 
sion, it  seems  that  the  undertaking  need  not  be  complied 
with.2 

But  whether  notice  is  ^ven  or  not  to  dispute  the  commis- 
sion, yet  in  all  proceedings  against  the  bankn^  either 
criminal  or  civil,  strict  proof  wilTbe  required  of  the  requisites 
to  support  it :  and  the  depositions  in  this  respect  will  not  he 
sufficient  evidence.'  Thus,  on  an  indictment  against  a  bank* 
rupt  for  perjiuy  before  the  commissioners  in  passiD^  his  last 
examination,  it  has  been  ruled  necessary  to  give  evidence  of 
the  petitioning  creditor's  debt,  the  trading,  and  act  of  bank* 
ruptey — ^althouffh  the  indictment  all^e^  not  that  the  de- 
fendant rvas  a  bankrupt,  but  onh^  that  the  defendant  had 
been  duly  jmmd  and  Glared  bankrupt ;  for  the  authority  of 
the  commissioners  takes  its  root,  not  in  the  commission,  bat 
in  the  bankruptcy;  and  unless  the  defendant  really  was  a 
bankrupt,  their  examination  of  him  would  be  unauthoriaed.^ 
This  strictness  of  proof,  however^  does  not  scan  to  be 
necessary  in  a  criminal  proceeding  against  third  vertons;  for 
on  a  similar  indictment  against  such  a  person,  wno  had  been 
examined  before  the  commissioners^  prooi  of  the  commissioners' 
adjudication  was  held  to  be  sufficient.^ 

^  Pkillipi^.Hopwood,  1  B.&Adol.         ^  Rex  v.  Pwukon,  3  Camp.  96. 
619.  s  Aerv.ilapAiMi,  per  Abbott,  J.» 

>  SmtUby  v.  Lea,  3  Taunt.  86.  Devon  Spring  ABSuiei,  1S18.  Mm. 

'  And  see  post.  IndeXj  2nd  edit.  232. 
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Sbction  IV. 
Where  no  Proof  of  the  Title  of  the  Assignees  is  necessary. 

Where  the  defendant  is  b j  his  own  act  estopped  from 
disputing  the  title  of  the  assignees,  they  will  not  be  boimd 
to  prove  any  of  the  preceding  matters^  in  order  to  support  a 
ri^nt  of  action  affamst  him.  As  where  the  defendant  has 
himself  contracted  with  the  assignees,  they  may,  in  that  case, 
recover  against  him  without  proving  themselves  to  be  such ; 
for  the  promise  of  the  defenoant  is  then  not  a  promise  by 
mere  implication  of  law,  but  amounts  to  an  actual  contract, 
in  respect  of  which  the  plaintifb  will  be  entitled  to  recover 
9UO  jure,^  And  even  in  such  a  case,  when  the  plaintiff 
allege  themselves  to  be  assignees  in  the  declaration,  tne  proof 
of  that  fact  appears  to  be  superfluous,  provided  they  estaolish 
a  title  to  recover,  independent  of  such  averment.^  And  the 
same  principle  seems  to  apply  to  the  case,  where  the  assignees 
sue  upon  a  contract  made  with  the  defendant  by  the  batSrupt 
after  his  bankruptcy;  for  the  bankrupt  being  incompetent  to 
make  such  contract,  the  assignees  may  adopt  it  as  their  own, 
and  treat  the  bankrupt  as  their  afi;ent.^ 

The  r^ular  and  lormal  proof  will  be  likewise  dispensed 
with,  if  the  defendant  has,  by  his  own  admission,  precluded 
Mmself  from  disputing  the  bankruptcy.  Thus,  in  an  action 
brought  by  an  assignee  to  recover  the  price  of  some  goods, 
which  the  defendant  had  received  from  the  bankrupt  before 
his  bankrujptcy  to  sell  by  auction,  and  which  he  nad  sold 
after  the  banKruptcy, — ^it  was  held,  that  the  defendant, 
liaving  described  the  goods  in  his  catalogue  of  sale,  as  '^  the 
property  of  Durowcerayf  a  bankrupt,'^  had  estopped  himself 
from  csuling  the  bankruptcy  in  question ;  and  that  this  ad«> 
mission  dispensed  with  the  necessity  of  going  through  the 
different  steps  of  proof,  as  in  ordinary  cases.^  For  it  was  con- 
mdered  that  such  an  admission,  being  an  express  declaration 
by  the  defendant  that  Durouveray  was  a  bankrupt,  amounted 
also  to  an  admission  that  the  defendant  was  acting  under  his 
assignees,  whoever  they  might  be ;  inasmuch  as  the  defendant 
must  be  taken  to  be  cognizant  of  the  law,  that  the  bankruptcr 
countermanded  any  authority  which  the  bankrupt  himself 

^  Evans  ▼.  Mann,  Cowp.  569.  ^  Semb.  per  Ashunt,  J.,   Evan$. 

'  Per    Wood,    B.,    Thomaf    v.     v.  Mann,  supnL 
kideing,  Wightw.  65.  *  Maitby  ▼.  Christie,  I  Esp.  340. 
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mklit  have  previously  ffiven  for  the  sale.^  So^  where  the 
derendant  had  purchased  goods  of  the  bankrupt — and  after 
the  bankruptcy  attended  a  meeting  of  the  commiwdonerSy 
and  exhibited  an  account  between  hunsdf  and  the  bankrupt^ 
claiming  certain  deductions — and  afterwards  made  a  pait^ 
payment  to  the  plaintifP^ — ^it  was  held  that  the  defiandant 
must  be  understood  to  have  treated  with  the  plaintiff  4u 
assignee;  and  that  this  was  j9rtifid./aM  evidence  <»  his  being 
assignee^  without  the  jproduction  of  the  proceedings ;  ^  m 
that  any  recognition  ol  a  person  standing  in  a  given  relatioii 
to  others  is  pnmd  facts  evidence  (agamst  the  person  iriio 
makes  such  recognition)  that  the  relation  ezists.  So,  if  a 
defendant^  on  being  applied  to  by  a  person  whom  he  knows 
to  be  the  eottectar  of  tne  bankrupt's  debts  ^/or  the  amgnetSj 
says^  ^^  /  wUl  call  and  pay  the  momeyi^ — such  promise  has 
been  held  to  be  an  admissi<m  of  the  right  of  the  aasigneefl^ 
and  renders  it  unnecessary  to  give  the  usual  proo&  in  support 
of  the  commission.'  Evidence^  however,  of  diis  descriptioa 
is  not  AmoAMti'0;  and  the  defendant  in  such  a  case  may  snow, 
in  answer,  that  the  plaintiff  bore  some  other  character  than 
that  of  assignee,  at  the  time  of  the  payment  or  tiie  piomiae. 
And  where,  in  an  action  of  trover  l^  asaignefls,  the  defend- 
ant's attorney  admitted  that  the  party  was  dvihf  dedatei 
bankrupt,  ana  the  defendant  had  given  no  notice  to  dLroute, 
he  was  held  to  be  precluded  from  objsetiMg  to  any  ot  the 
requisites  to  support  the  commission.^ 

DO  in  trespass  against  assignees,  where  the  defendants^, 
after  alleging  that  M.  had  been  declared  a  bankrupt,  and 
that  they  hm  been  appointed  his  assignees,  Justified  taking 
goods  belonging  to  them  in  their  capMSty  of  asengnees,  and 
the  plaintiff  rej^ed  that  tiie  goods  belonged  to  him,  and  not 
to  the  defendants ;  it  was  held,  that  upon  this  issue  it  was 
not  incumbent  on  the  defendants  to  g^e  formal  proof  of  M.'s 
bankruptcy,  and  their  appointment  as  assignees.^ 

But  the  mere  circumstance  of  a  creditor  having  tirooftf  • 
dtlbt  under  the  commission,  is  not  sufficient  to  preclude  him 
from  disputing  its  validity;*  for,  by  provm^  a  debt,  the 
creditor  at  most  only  gives  credit  to  the  petitioning  creditor 


1  P«rLordElleDborougfa,16But»        *  /onefT.  drpwa,  I  BIng.  N.  C. 

193.  484.     1  Scott,  453. 

=  Diekenton  v.  Coward,  1  B.  &  P.        •  Bouikm  r.Homer,  16  Esrt,  191. 

*77.  Stewtai  v.  RkJman,  I   Esp.  lOS. 

»  Pope  V.  Monk,  2  Car.  ft  P..  U2.  Hope  r.  PUtcher,  1  Sehr.  NL  Pd. 

*  Perrmg  v.  Tucker,    8  Moore  238,    cootim.    Watker  ▼.   " " 

*  P.  568.  Doug.  317. 
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and  to  the  commissioners,  that  the  former  has  not  sued  out 
the  commission;  nor  the  latter  dedarad  the  trader  a  bankrupt, 
without  proper  grounds.  The  creditors,  in  seneral,  have  not 
the  means  of  knowing  the  evidence  on  which  the  part^  waa 
declared  bankrupt ;  and  it  would  not  be  reasonable  that  (by 
proving  their  debts)  they  should  be  put  to  the  dilemma  of 
being  understood  to  have  admitted,  that  everr  act  necessary 
to  support  the  commission  really  existed,  when  they  could 
not  judge  whether  such  acts  did  or  did  not  exist.^  If  the 
assignees,  therefore,  hrins  an  action  ag;ainst  a  creditor  who 
has  proved,  and  the  creditor  gives  notice  of  his  intention  to 
dispute  the  commission,  the  assignees  must  regularly  prove 
the  petitioning  creditor's  debt,  u^  trading,  and  act  of  oank- 
ruptcy,  as  in  ordinary  cases  where  those  foots  are  disputed. 
Lord  Eldon,  however,  upon  one  occasion  expressed  an 
opinion  that  there  was  a  great  difference  in  this  respect 
Jbetween  a  mere  creditor  and  an  assignee  under  the  com- 
mission ;  and  said,  if  in  any  proceeding  before  him  it  was 
pnt  to  an  assignee  who  had  proved,  either  to  admit  the 
commission  or  not,  and  he  elected  to  dispute  it,  he  should 
require  him  to  do  so  at  the  expense  of  his  proof.^  And 
a  petitioning  creditor  is  estoppea  from  disputing  the  bank- 
raptcv  by  nis  affidavit  of  debt  on  which  the  commission 
issued,' 

Where  a  bankrupt  had  applied  for  and  obtained  his  dis- 
chai^  from  custody,  on  the  ground  that  his  detainina^ 
Creditor  had  proved  under  the  commission, — ^it  was  held 
that  he  was  estopped  in  an  action  against  his  assignees  from 
disputing  the  validity  of  the  commission ;  for  that,  liavine 
availed  himself  of  the  commission  for  one  purpose,  he  could 
not  be  afterwards  allowed  to  assert  that  the  commission  was 
invalid.* 

When  a  defendant  nuts  himself  upon  one  issue  in  an 
action,  he  admits  all  tne  rest.  Therefore,  in  an  action  of 
debt  on  bond  by  assignees,  a  plea  of  payment  admits  their 
title,  and  they  need  not  prove  tnemselves  to  be  assignees.^ 

1  RanJdn  v.  Homer,  16  East,  191.        '  Ex  parte  Jeeks,  1  Rose,  393. 
Stewart  ▼.  Rkhmum,   1   Esp.  108.         '  Harmer  v.  Davit,  7  Taunt.  577. 

Hc^  V.  Fletcher,  I  Selw.  Ni.  Pri.  Udbetter  ▼.  SaU,  4  fiing.  C23. 
aas,  contra.    Waiker  ▼,  BanM,        ^  Watsm  v.  Wace,  5  B.  &  C.  153. 
Doug.  317.  ^  Cortbie  ▼.  Olwer,  1  Star.  76. 
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Section  Y» 

Aitothe  AdmisgUnUijf  of  the  J}aaiasitian$  and  I^roeeedings 
under  the  tiat. 

Having  considered  the  general  nature  of  the  evidenoe  re- 
quired to  support  the  fiat,  the  next  subject  of  inquziy 
relates  to  the  admissibility  in  evidence  of  the  depositions 
and  the  proceedings  in  general  under  the  fiat;  for  of 
those  relating  to  the  petitioning  creditor's  debty  the  trading;, 
and  the  act  of  bankruptcy;  we  have  already  ^  sufficient^ 
treated. 

Before  the  5  Geo.  2,  c.  30,  s.  41,  the  depositions  of  wit- 
nesses taken  by  commissioners  of  bankrupt  could  not  be 
given  in  evidence  in  an  action  to  try  the  question  of  bank- 
ruptcy— or,  indeed,  any  other  question  connected  with  it; 
because  in  those  proceeding  the  parties  interested  had  not 
the  power  of  cross-ezamininfi^  the  witnesses.^  That  statute 
mad!e  a  copy  of  the  proceemngs  evidence  in  certain  cases, 
after  being  entered  of  record;^  and  a  subsequent  statute,^ 
it  has  been  shown,  made  also  the  depositions  and  proceedings 
themselves  evidence  to  prove  the  petitioning  creaitor^s  debt^ 
the  trading,  and  the  act  of  banKrupt^',  if  no  notice  was 
given  to  depute  those  matters.  The  6  Geo.  4,  c.  16,  also,  as 
we  have  already  seen,^  extends  the  admissibiUty  of  the  de- 
positions for  this  purpose,  in  actions  brought  by  the  assignees 
for  any  debt  or  demand  of  the  bankrupt. 

By  the  95th  section  it  is  likewise  enacted,  that  the  lord 
chancellor  may  &om  time  to  time  appoint  a  proper  person, 
who  shall  by  himself  or  his  deputy  (to  oe  approved  of  oy  the 
chancellor)  enter  of  record  all  matters  relating  to  commissions^ 
and  have  the  custody  of  the  entries  thereof.  And  by  section 
96,  the  lord  chancellor  may,  upon  petition,  direct  any  de- 
positions, proceedings,  or  other  matter  relating  to  conmusaions 
of  bankruptcy,  tol)e  so  entered  of  record;  and  upon  the 
production  in  evidence  of  any  instrument  so  directed  to  be 
recorded,  and  having  the  certificate  thereon  purporting  to  be 

^  Ante,  S28,  et  seq.  the  proceedings,  vhen  entered  of 

^  Francisco  ▼.   Gtlmore,   I   Bos.  record,  *'  and  tigfud  tmd  attett^d  m$ 

ft  P.  177.  hereim^fter  menHoned/*  might   be 

'  There  was  a  strange  inaccuracy  given  in  evidence^  it  made  no  pro* 

in  the  wording  of  this  clause  of  the  viaion  whatever  for  attesting  or 

5  Geo.  2,  which  was  first  pointed  signing  the  copies  so  made. 

out  by  Mr.  Douglas  in  his  Reports,         *  49  Geo.  3,c.  121,  ss.  10,  11. 

vol.  i.  258,  note  (1).    After  the         »  Section  92. 

clause  had  enacted,  that  copies  of 
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signed  bj  the  proper  officer  or  his  deputy;  the  same  shall 
without  an  J  proof  of  such  signature  be  received  as  evidence 
of  such  instrument  having  been  so  entered  of  record.^  The 
lord  chancellor  or  court  of  review  alone  have  authority  to 
order  the  enrolment  of  the  proceedings  ;^  and  the  application 
must  be  on  petition.^  And  where  an  action  is  pending^  and 
the  assignees  refuse  to  enrol  those  proceedings;  which  oefore 
the  6  Geo.  4,  c.  16;  they  were  compellable  to  produce  upon  a 
subpoena  duces  tecum,  their  refusal  will  be  at  the  peril  of 
costs.* 

The  6  Greo.  4;  c.  16;  does  not  apply  to  the  enrolment  of  pro- 
ceedings under  commissions  anterior  to  the  act.  Therefore; 
the  proceedings  under  a  commission  sued  out  in  1822,  which 
were  not  enrolled  till  after  the  repeal  of  the  5  Oeo.  2,  c.  30; 
were  held  not  admissible  in  evidence.^ 

By  2  <&  3  Will.  4;  c  114;  s.  7,  in  the  event  of  the  death 
of  any  of  the  witnesses  deposing  to  the  requisites  to  support 
the  nat;  the  assignees  and  all  persons  claiming  through  or 
under  them,  or  acting  by  or  under  their  authority;  may 
produce  and  read  in  evidence;  in  all  civil  proceedings,  any 
deposition  of  such  deceased  witness  rdative  to  the  petitioning 
cnreditor's  debt,  trading;  or  act  of  bankruptcy;  which  sfa^ 
have  been  duly  entered  of  record;  pursuant  to  the  provisions 
of  that  act,  or  the  6  Geo.  4,  c.  16;  or  1  &  2  WilL  4;  c.  56. 
But  such  depositions  can  only  be  read  in  evidence  in  cases 
where  the  party  using  the  same  shall  chum;  maintain,  or 
defend  some  right,  title;  interest;  claim,  or  demand,  which 
the  bankrupt  might  have  claimed,  maintained,  or  defended. 
By  section  B,  no  fiat,  nor  any  adjudication  of  baoJoruptcy,  or 
appointment  of  assignees,  or  certificate  of  conformity,  is 
receivable  in  evidence,  tmless  the  same  is  first  entered  of 
record  in  the  court  of  bankruptcy.  And  by  section  9,  upon 
the  production  of  any  fiat,  adjudication,  assignment,  or  ouier 
proceeding  in  bankruptcy,  purporting  to  be  sealed  with  the 
fieal  of  the  court;  or  oi  any  writing  purporting  to  be  a  copy  of 
such  document,  and  to  be  so  sealed;  the  same  shall  be  received 
as  evidence  of  such  document,  and  of  the  same  having  been 
so  entered  of  record,  without  any  further  proof. 

^  The  clerk  of  enrolments,  bow-  ^  Jokmon  y.  OiUett,  5  Bing.  5. 

ever,  (who  is  the  officer  appointed  '  Ex  parte  Thomas,  3  D«  &  C. 

to  enter  proceedings  in  bankruptcy  292. 

of  record,)  is  not  entitled,  as  against  *  Ex  parte  Johnstone,  Mont,  ft  M. 

the  assignees,  to  a  lien  on  the  pro-  82. 

ceedings  for  his  fees  in  this  respect ;  *  Kay    v.    Goodnoin,    6     Bing. 

but  mast  deliTer  them  up  to  the  576. 

assignees  when  required.   £x  parte  • 
SmuHstm^  I  Rose,  275. 
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'.  By  section  97  it  is  also  eoDaoted,  that  in  every  actioa,  soit,  or 
issue,  qffiee  eapies  of  any  original  instrument  or  wjttiag  SioA 
in  the  office,  or  officially  in  the  possession  of  the  lord  chan- 
cellor's secr^ary  of  oaDkrmitSy  shall  be  evidence  to  be 
received  of  every  such  original  instrument  or  writing  respec- 
tively. And  if  the  original  shall  be  produced  on  the  trial, 
the  costs  of  producing  it  will  not  be  allowed  on  taxatkn, 
unless  it  appears  that  the  production  of  it  was  necessary. 

When,  therefore,  any  of  the  proceedings  under  the  fiat 
have  been  duly  enter^  of  record,  they  will  be  evidence 
of  all  matters  contained  in  them,  of  which  the  com- 
missioners had  authority  to  inquire.  Thus,  as  we  have 
already  seen,^  the  deposition  of  the  witness  to  prove  the  act 
of  bankrupted  will  be  evidence  to  prove  the  oreeue  time  what 
the  act  of  bankruptcy  was  committed;  for  the  witness  cannot 
teQ  his  stoiT  befere  the  commissioners  without  saying  when 
that  took  place;  and  as  he  must  mention  the  circumstance 
as  a  matter  of  course  in  his  deposition,  he  must  be  taken  to 
have  spoken  iike  truth,  unless  the  contrary  appears.^  So, 
the  deposition  of  the  petitioning'  creditor,  as  nas  been  already 
stated,  will  be  evidence  of  a  debt  due  to  him  in  the  ckaraeter 
in  which  he  claimed  it.  As  if  it  appears  tlmt  the  debt  is  due 
to  him  as  executory  it  is  not  necessary  to  produce  the  probate 
to  prove  him  such ;  nor,  where  it  appears  to  be  due  to  him 
as  assigneey  is  it  necessary  to  produce  the  assignment.'  So 
the  proceedings  of  the  commissioners,  when  recorded,  will  be 
conclusive  eviaence  of  a  Mt  proved  under  the  commission, 
as  against  the  assignees;  for  where  die  debt  has  once  been 
liquidated  before  me  commissioners,  it  cannot  afiserwards  be 
disputed,  except  on  an  application  to  the  great  seaL^ 

jBut  it  is  only  in  actions  or  suits  brought  by  the  bank- 
rupt's ofvn  assignees,  that  the  depositions  under  a  fiat  are 
made  evidence.  Therefore,  where  in  an  action  by  the 
assignees  of  B.,  in  order  to  prove  the  petitioning  ereditai's 
debt,  they  proved  that  B.  was  indebted  to  one  C.,  and  that 
C/s  assignees  were  the  petitioning  creditors  against  B. ;  md 
in  order  to  support  the  commission  against  C,  produced  the 
proceedings  luuler  it;  it  was  held,  they  were  not  admJHwHe 
m  evidence,  and  that  the  plaintiffs  were  bound  to  prove  by 
other  evidence  C.'s  trading,  act  of"  bankruptcy,  &cfi 

Where  the  statute  says  that  the  depositions  shall   ie 
.eonchukoe  enidence,  the  other  party  in  the  action  cannot 

1  Ante,  828.  <  Brown  ▼.  BuUem,  1  Doog.  407. 

3  Janson  y.  miton,  1  Doag.  257.        *  MuikgU  v.  Drmummdt  10  B. 

3  Skttife  ▼.  Howard,  2  B.  &  a     It  C,  153. 

560. 
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.  prove  that  the  petitioning  creditor's  debt  was  firaudidently 
concocted.^ 

But  where  a  bill  was  filed  against  assignees,  who  disputed 
the  validity  of  a  conveyance  under  which  the  plamti& 
daimedy  upon  the  ground  that  it  had  been  executed  sub- 
sequently to  the  act  of  bankruptcy — and  they  tendered  the 
proceedings  under  the  conunission  as  evidence  of  this  fact; — 
.  the  vice-diancellor  held,  that  to  admit  the  proceedings  in 
such  a  case — ^not  to  snstein  the  title  of  the  assignees  under 
the  conunission,  but  incidentally  to  invalidate  the  r^bte  of 
strangere— would  produce  the  grossest  injustice,  in  a&cting 
the  interest  of  a  party  by  evidence,  of  which,  till  the  moment 
it  was  produced,  he  was  in  utter  ignorance,  and  which  had 
been  taken  without  any  opportunity  of  its  being  met  either  by 
direct  or  by  croe»-eKaniination ;  and  he  therefore  refused  to 
admit  the  proceedings  in  evidence.^  It  does  not  appear,  from 
the  report  of  this  case,  what  particular  document  amon^  the 
proceedings  was  tendered  to  oisprove  the  title  of  the  phuntiff, 
or  whether  the  proceedings  were  recorded  or  not;  but  it 
should  seem  that  the  deposition  of  the  witness  to  prove  the 
act  of  bankruptcy  would,  consistently  with  die  above  case  of 
J(tmson  V.  WtbaUf  and  consistently  also  with  the  construction 
of  the  present  statute,  have  been  receivable  in  evidence  to 
prove  the  time  of  the  act  of  hankntptcyj  imless  the  plaintiff 
Lad  given  notice  to  dispute  the  commission. 

But  depositions  of  deceased  witnesses  taken  before  the 
commissioner,  on  the  opening  of  a  fiat,  and  snbsequenthr 
enroUed  by  the  assignees,  pursuant  to  the  6  Greo.  4,  c.  lo, 
8.  96,  are  not  admissible  against  the  assignees  in  an  action 
brought  aeainst  them  by  the  bankrupt,  lor  the  purpose  of 
dirouting  we  validity  of  the  fiat.' 

Parol  evidence  is  admissible  to  prove  matters  deposed  by 
a  party  on  his  examination  before  the  commissioner,  tf 
material  to  the  inquiry,  though  they  are  not  contained  in  the 
written  examination.^ 

But  though  the  depositions  and  proceedings  are  conclusive 
evidence,  under  the  92nd  section,  of  the  facts  stated  in  them 
in  actions  by  the  assignees  for  a  debt  of  the  bankrupt — ^yet 
they  are  not  conclusive  evidence  of  those  facts,  as  against  the 
bankrupt  himself.  For  though  the  90th  section  extends  to 
actions  generally  by  or  against  any  assignee  or  commissioner, 
and  declares  tliat  no  etulence  shall  be  required  of  the  peti- 

1  KotMg-T.  Timmim,  1  Tynr.  15.  *  Chamben  v.  Bemascmi,  I  Cr. 

>  WkUmorth  V.  Qr&ham,  2  Rose,     M.  k  R.  347. 
364.  ^  Rowland  v.  Ashley,  I  Ry.  ft  M. 

231. 
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tioning  creditoi^s  debt,  the  trading,  or  act  of  bankraptqr; 
unless  the  other  party  gives  notice  of  his  intention  to  dispute 
these  matters, — je%  in  the  erent  of  the  bankrupt  bringii^  an 
action  against  the  assignees  or  the  oonimissioneiiB,  wiUiin  the 
period  limited  by  the  o  Geo.  4,  c.  16,  s«  92,^  the  oeUon  itadf 
would,  it  is  apprehended,  in  this  instance,  hemoUce  of  his  inten* 
tion  to  dispute  the  bankruptcy,  and  enable  him  to  call  wit- 
nesses to  contradict  the  depositions,  though  he  had  not,  in  bet, 
given  any  notice  to  dispute  the  bankruptcy  at  the  trial,*  or 
any  actual  notice  within  the  terms  of  the  92nd  section.  The 
depositions,  indeed,  as  ftr  as  they  rdate  to  the  validity  of  the 
conmiission,  do  not  seem  to  be  more  admissible  against  Ihe 
bankrupt  in  an  action,  than  (as  we  have  already  seen*)  thqr 
are  in  an  indictment  for  perjury,  where  strict  proof  is  reqoiied 
of  all  the  requisites  to  support  the  commission.  But  if  the 
d^ositions  have  been  recorded  pursuant  to  the  tenns  of  the 
6  Geo.  4,  c.  16,  s.  96,  and  the  witnesses  to  prove  die  fiids 
deposed  to  are  dead,  it  is  conceived  that  the  depositions  would 
then  be  admissible  as  evidence  of  the  facts  contained  in  them, 
even  against  the  bankrupt — Cleaving  him  still  at  liberty  to 
call  witnesses  to  contradict  the  depositions. 

The  eoHimination  of  the  bankrupt  taken  before  the  com- 
missioner  cannot  be  read  as  evidence  against  a  third  party, 
who  had  no  power  of  cross-examining  him  f  but  is  evidence 
against  himself,  even  if  the  questions  were  improperly  put  to 
him  with  a  view  to  the  action  ^ — and  though  he  might  have 
demurred  to  them,  as  exposing  him  to  penalties^^  But  pared 
evidence  cannot  be  given  of  what  he  says  upon  such  exami* 
nation.^  So,  the  examination  of  any  party,  who  has  signed 
it  after  it  was  read  to  him,  is  evidoice  against  himself,^ 
imless  it  is  shown  to  have  been  taken  under  duress,  or  that 
the  parfy  was  imposed  upon.*  But  the  examination  of  a 
creditor  before  the  conmussioner,  acknowledging  to  have 
received  money  from  the  bankrupt  since  the  act  of  bank- 
ruptcy, is  not  evidence  against  mm  on  the  account  stated 
with  the  assignees,  though  it  is  evidence  of  money  had  and 
received.    For  being  compelled  to  answer  questions  before 

^  See  ante.  >  S^/ocJIi/Ce/A  ▼.  i7e  TVuf d,  4  Cunp. 

*  And  see  EXUt  v.  Shirley,  3  Camp.  1 8 . 

434.    Jmet  v.  Uewettyn,  1  Meriv.  *  Svuih  v.  Beadndl,  1  Camp.  30. 

6  (a).    MUl$  V.  Betmet,  2  M.  &  S.  7  Rgg^,  fFaUen,  5  C.  ft  P.  141. 

556,    Cooper  v.  Machin,  I  fiiog.  ^  Hammoiidv.JlyflrSrB  Atk.415. 

426.  JEx  parte  TwviU,  3  P.  It  C.  ZA6. 

»  Reaf  V.  Punshon,  3  Camp.  96;  »  Bohmm  V.  Jksmder,  1  Moore 

«Bte,  832.  &  P.  448. 

«  £x  parte  Arrubif,  2  D.  &  C.  ^U. 
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the  commissioners  is  not  like  an  accounting,  and  being  found 
in  arrear; »  and  it  is  immaterial,  with  respect  to  the  question 
ot  admissibility,  whether  every  word  used  bv  him  was  taken 
down,  or  only  the  substance  of  what  appeareli  to  be  relevant.^ 
If  he  refers,  also,  in  his  examination,  to  a  written  document, 
as  containmg  a  statement  of  facts  to  which  he  is  questioned, 
that  document  may  be  read  as  part  of  his^  examination ;  but 
parol  evidence  is  not  permitted  to  explain  it.-*  And  where  a 
petitioning  creditor  sent  his  agent  to  prove  the  act  of  bank- 
ruptcy on  the  opening  of  the  fiat,  it  was  held  that  tlie 
deposition  then  made  was,  as  against  such  creditor,  evidence 
©f  the  act  of  bankruptcy  in  an  action  against  him  by  the 
assignees.*  The  examination  of  a  third  person,  however, 
has  been  held  not  admissible  against  a  parts-  to  the  suit; 
therefore  Sir  T.  Clarke  refused  to  allow  the  examination  of 
the  defendant's  attorney  to  be  read,  unless  he  had  been 
erammed  m  chief «  in  the  cause.  And  where  a  creditor  had 
taken  the  bankrupt's  goods  in  execution  after  an  act  of  bank- 
]ruptcy,and  assigned  them  to  B. ;— the  creditor's  examination 
(taken  under  the  commission)  was  holden  not  admissible  in 
an.  action  by  the  assignees  against  B.^  For  the  same 
reason,  the  examination  of  a  bankrupt,— taken,  not  in  his 
ewn  bankruptcy,  but  under  another  commission,— is,  not  (in 
Uie  event  of  his  dej\th)  evidence,  upon  a  petition  in  his 
bankruptcy  to  expunge  the  debt»  of  a.  creditor.  And  an 
examination  before  commissioners,  on  an  inquiry  as  to  a 
debt,  is  not  evidence  on  a  petition  to  expunge  the  proof  of  a 
creditor,  who  was  no  party  to  the  inquirj-.^  So,  where  a 
defendant  pleaded  a  set-off  in  an  action  brought  against  him 
by  assignees,  and  tendered  his  own  deposition  in  proof  of  a 
debt  before  the  commissioners,  as  evidence  of  the  set-off 
—Lord  Ellenborough  refused  to  receive  it,— saying,  that 
ttie  commissioners  could  neither  be  considered  "as  having 
done  a  judicial  act,  nor  as  having  represented  the  assignees 
so  aa  to.  imply  that  they  assented  to  the  defendant's  de- 
mand; and  that  it  would  only  be  sufficient  evidence  against 
the  a^ignees,  if  it  could  be  shown  that  thei/  acknordedged 
that  tlie  proof  was  i»  just.  There  seems,  indeed,  an  insuper- 
able difficulty  as  to  the  admission  of  such  evidence,  accord- 
ing to  the  principles  which  regulate  proceedings  at  law,— 

»  Tucker  v.  Barrow,  6  B.  &  C.         '  Gardiner  v.  Moult,  10  Ad.  &  E 

623.    3  Car.  &  P.  85.     1  M.  &  M.  464. 
137.  «3Atk.415. 

3  MUward  v.  Forbes,  4  Esp.  172.  '  Deady  v.  Harrimi,  1  Star.  60. 

*  Falconer  v.  Hanson,   I   Camp.         «  g^  parte  Campbell,  2  Rose,  51. 
*'i"„„.  '  Ex  parte  Cotes,  Buck,  242. 

*  nilum  V.  Poulter,  2  Str.  794.  »  Pirie  v.  Mennett,  3  Camp.  279 
VOL.  I.                                          0  0 
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where  a  man  is  not  peimitted  to  subetantiate  a  demand  hy 
bis  own  oath. 

An  old  witness  has  k$en  allowed  to  refer  to  his  dapostkiii 
(made  some  years  before)  as  to  the  proof  of  an  act  of  bank* 
ruptcy^  in  order  to  refresh  his  memory,  and  thereby  asoertain 
the  date  of  it.^ 

Those  depositions  onlj  which  are  read  in  support  of  the 
party's  case  upon  the  tnal^  are  to  be  considered  as  giren  ia 
evidence;  ana  the  opposite  party  has  no  light  to  inqwet 
any  other  depositicm,  for  the  purpose  of  cross-examining;  a 
witness;  but  ne  may  afterwards  call  for  die  deposition  of  the 
witness,  and  r^ul  it  in  evidence,  for  the  purpose  of  contra- 
dicting him.^  So,  as  we  have  already  seen,  upon  a  hill  filed 
by  the  assignees  for  a  discovery,  the  defendants  will  not  be 

Sirmitted  to  look  into  their  deposition^  in  order  to  prepare 
eir  answer.^  The  proceeding  are,  in  fact,  kept  for  tibe 
benefit  of  the  creditors,  and  tnere  is  no  genml  right  given 
to  inspect  them  as  public  documents.  Befane  they  ara 
received  in  evidence,  it  must  be  shown  that  they  came  out 
of  the  proper  custody,  namely,  that  of  the  solicitor  to  the 
commission ;  otherwise  the  hand-writing  of  one  of  the  com- 
missioners who  took  them  must  be  proved.^ 

It  is  a  point  frequently  made  at  niri  prius,  whether  the 
solicitor  to  the  fiat  is  bound  to  produce  the  proceedings, 
when  served  with  a.  subpoena  duee$  Uewm,  Lord  Kenyon 
is  reported  in  one  case  to  have  said,  that  he  vras  not 
only  not  bound  to  produce  them,  but  that  it  would  be 
criminal  for  him  to  do  so ;  ^  and  Lord  Chief  Justice  Abbott, 
in  another  case,  held  that  the  solicitor  was  not  boond  tK> 
produce  them  in  a  collateral  action,  to  which  ndther  the 
assimees  nor  the  bankrupt  were  parties, — and  where  the 
production  might  tend  to  the  detriment  of  the  assignees.^ 
Mr.  Justice  Eblrovd,  however,  ruled,  that  where  the  party 
requiring  the  production  of  ihem  (though  in  a  collateral 
action)  had  an  interest  in  the  commission,  the  solicitor  wss 
bound  to  produce  them.^  And  Lord  Gifibrd  held,  that  die 
solicitor  was  bound  to  produce  the  books  of  the  bankrupt,  in 
order  that  entries  relating  to  the  matter  in  issue,  but  to  no 
other  matter,  might  be  read, — ^though  there  was,  in  fact,  a 
possibility  of  the  assignees  being  prejudiced  by  the  result^  of 
the  verdict  But  a  court  of  law  has  no  jurisdiction  to  order  bod» 
or  papers  to  be  delivered  to  the  assignees,  at  the  instance  of  the 

1  Vaughan  v.  Martin,  1  Esp.  440.  *  Baiemm  v.  Harttink,  4  Esp.  43. 

s  Black  V.  Thome,  4  Camp.  191.  *  Lamg  v.  Bairfay.  3  Star.  38. 

Stqfard  v.  Clarke,  I  Carring.  26.  7  Qoken  ▼.  Temptar,  2  Star.  360. 

•  Boden  v.  Dellow,  I  Atk.  289.  ^  Hawkitu  v.  Hoteard.  1  Ry»n  fc 

*  CoUtwm  V.  HiUear,  3  Camp.  30.  M.  64. 
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defendants^ — ^the  lord  chancellor^  or,  now,  the  court  of  review, 
being  the  proper  authority  to  which  an  application  should  he 
made ;  the  court  of  law,  however,  might  give  the  defendant  time 
to  j^^9  until '  the  plaintzfF  thought  proper  to  produce  them. 

The  lord  chancellor,  and,  now,  the  court  of  review,  may, 
indeed,  order  the  production  of  the  proceedings  upon  any 
oocasion  which  they  may  think  proper.  Thus,  notwithstanding 
a  commission  had  heen  superseded,  the  proceedings  under 
it  were  ordered,  upon  petition,  to  be  produced  at  the  hearing 
of  a  cause  in  the  court  of  Chancery  in  Ireland,  with  a  view 
to  the  bankrupt's  examination  being  given  in  evidence ;  but 
such  an  order  will  not  be  granted  as  a  matter  of  course.^ 

The  declarations  of  a  party  suing  as  assignee  made  before 
he  became  such,  are  not  admissible  against  him. ' 

The  examinations  of  witnesses  in  a  suit  instituted  against 
the  bankrupt  before  his  bankruptcy,  are  not  admissible  on  a 
supplemental  bill  against  the  assignees,  if  the  witnesses  were 
examined  after  the  bankruptcy.^ 


Section  VI. 

•    Of  tJie  Competency  of  the  Bankrupt  and  his  Wife  as 
Witnesses.^ 

Before  the  late  statute  for  improving  the  law  of  evidence, 
6  <&  7  Vict.  c.  85,  neither  the  oankrupt  nor  his  wife  were 
competent  witnesses,  in  any  action  or  jproceeding,  the  effect 
of  which  would  be  to  increase  the  fund,  or  support  the  com- 
mission. But  now,  by  the  above  statute,  no  person  offered 
as  a  witness  can  be  excluded  from  giving  evidence,  by  reason 
of  incapaoity  from  crime  or  interest,  eitner  in  person  or  by 
deposition,  on  the  trial  of  any  issue  joined,  or  of  any  matter 
or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or 
proceeding,  civil  or  criminal,  in  any  court,  or  before  any 
iud^,  jury,  sheriff,  coroner,  magistrate^  officer  or  person, 
navmg  by  law  or  consent  of  parties  authority  to  hear,  receive, 
and  examine  evidence.  The  act,  however,  does  not  render 
competent  any  party  to  any  suit,  action,  or  proceeding  in- 
diviaually  named  in  the  record,  or  any  person  in  whose 
immediate  behalf  any  action  may  be  broue^ht  or  defended, 
either  wholly  or  in  part,  or  the  husband  or  wife  of  such  person. 

*  WUttm  V.  Leg^,  7  Moore,  409.  *  Hitehens  v.   Congrere,    Mont. 

2  £x  parte  Bemal,  1 1  Ves.  557.  225.    4  Sim.  420. 

'  Fenwkk  v.  Tkomtonf  1  M.  &  *  And  see  ante,  814,  821. 
M.51. 
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Section  VII. 

Of  the  Competency  of  Creditors. 

There  appears  to  have  been  no  decision  as  yet  as  to  the 
effect  of  the  statute  just  referred  tO;  upon  the  competency  of 
creditors;  or  whether^  in  proceedings  by  or  against  the 
assignees,  a  creditor  might  l)e  considered  a  person  in  whose 
immediate  and  individual  behalf  the  proceeding  was  taken  or 
resisted.  Before  the  passing  of  the  last-mentioned  act,  it  was 
held  that  a  creditor  could  not  give  any  evidence  to  deprive  the 
bankrupt  of  his  allowance.^  It  was,  mdeed,  held  in  one  case, 
that  a  creditor  (who  had  not  proved  his  debt)  was  competent 
to  support  the  commission,  though  not  to  increase  the  estate, 
•—on  the  ground,  that  he  had  no  immediate  or  certain 
benefit,  and  that  it  might  be  as  advantageous  for  the  creditor 
to  be  allowed  to  sue  his  debtor,  as  to  receive  a  dividend  under 
the  commission.  ^  But,  as  a  commission  of  bankruptcy 
passed  the  whole  of  the  bankrupt's  estate  to  the  assignees, 
and  appropriated  immediately  to  the  satisfaction  of  Lis  debts 
what  could  only  be  reached  remotely  and  partially  by  the 
process  of  common  law,  a  creditor  (though  he  had  not  proved) 
was  not  allowed  to  give  evidence  in  support  of  the  commis- 
sion, imder  which  he  might  afterwards  prove  and  receive  a 
dividend.^  For  it  was  not  considered  enough  that  the  creditor 
had  not  availed  himself  of  the  commission,  in  order  to 
render  him  competent.'*  And  Lord  EUenborough,  who  had 
formerly  been  of  a  different  opinion,^  held  afterwards,  that 
a  creditor,  though  he  had  not  proved,  was  yet  incompetent 
to  prove  an  act  of  bankruptcy;^  for  that  the  commission 
brought  a  divisible  fund  within  his  reach,  and,  by  supporting 
the  commission,  the  creditor  was  enlarging  Mb  means  of 
satisfaction. 

-  It  was  a  question  whether,  if  the  objection  was  not  taken 
before  the  commissioners  at  the  time  of  the  examination,  it 
could  be  afterwards  urged  as  an  objection  to  the  conunission.^ 

^  Shuttleworth  v.  Bravo,  1   Str.  '  Adams   v.    Malkim,   3    Camp. 

507.    EggUskam  v.  Hainet,  2  Vin.  543. 

il.  *  Per  Lord  EMoo,  i  Rose^  39S 

3  HWiatnt  v.  Stevans,  2  Camp,  (note) ;  2  V.  &  B.  177. 

30  ] ;  and  see  Rex  v.  Bullock,  1  Taunt.  *  2  Camp.  30 1 . 

71;  where  the  court  considered,  ^  Crooke  r.  Edwardt,  2  Star*  302. 

that  the  commissioners  might  re-  *  Ex  parte  Hillt,  1  Mont,  ft  U. 

ceive  evidence  from  a  creditor  who  272.    R,  v.  BuUock,  1  Taunt.  78. 

had  not  proved.  Ex  parte  Lane,  I  Mont.  &  G.  81. 
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But  a  creditor  was  held  to  be  a  competent  witness  to  over- 
thiow  the  petitioning  creditor's  debt. ' 

And  a  creditor  who  has  sold  his  debt,  or  agreed  to  sell  it, 
is  competent  to  give  evidence  either  in  support  of  the  com- 
mission, or  to  increase  the  fund.  For,  in  this  case,  the 
creditor  is  considered  merely  a  trustee  for  the  purchaser, 
and  as  ceasing  to  have  any  interest  in  the  debt.^ 

In  one  species  of  bankruptcy,  namely,  that  committed 
by  members  of  parliament,  *  the  act  ot  bankruptcy  must 
necessarily  be  proved  to  a  certain  extent  by  a  creditor;  for 
the  party  is  adjudged  by  the  statute  to  be  a  bankrupt,  imless 
within  one  month  after  personal  service  of  the  summons  he 
shall  pay,  secure,  or  compound  for  his  debt  to  the  satisfactioti 
of  his  creditor,  or  enter  into  a  bond  prescribed  by  the" 
statute ;  and  the  creditor  is  in  ordinary  c&ses,  of  course,  the 
<m/y  person  who  can  prove  that  the  debt  has  not  been  paid, 
secured,  or  compounded  for  to  his  satisfaction.  With  re-* 
ference  to  these  negative  circumstances,  the  evidence  of  a 
creditor  must  (as  to  this  particular  act  of  bankruptcy)  be 
admitted  to  that  extent.  But  the  necessity  which  exacts 
this  admission,  also  limits  the  extent  of  it;  for  although  he 
must  be  admitted  to  prove  what  he  alone  can  prove,  yet  he 
is  not  to  be  aUowed  toprove  what  can  be  estabushed  by  the 
evidence  of  others.  Ijhe  circumstance,  therefore,  of  a  oank- 
rupt  beim  a  member  of  parliament,  and  a  banker,  may  be 
derived  mm  other  sources,  and  ouffht  not  to  be  left  to 
depend  upon  the  statement  of  the  creditor.^ 

The  petitioning  creditor  was  not  a  competent  witness  at  the 
trial  to  prove  the  commission  regularly  sued  out,  because  he 
entered  into  a  bond  to  the  lora  chancellor  conditioned  to 
establish  the  several  facts,  upon  which  the  validity  of  the 
commission  depended ;  ^  but  his  deposition  taken  before  the 
commissioners,  we  have  seen,  is  admissible  in  certain  cases 
as  proof  of  his  debt,  though  he  himself  cannot  be  called  to 
support  it.  It  has,  however,  been  held  at  nisi  prius,  that  he 
may  be  called  to  defeat  the  commission,^  or  even  to  cut 
down  his  own  debt.^    And  it  has  been  seen,^  that  the  de* 

1  In  re  Codd,  2  Scb.  &  Lef.  116.  >  See  ante.  87. 

ThU,  however,  must  be  taken  with  *  Per  Lord  Eldon,  ex  parte  Hot- 

some  qualification,  for  it  may  be  the  court,  2  Rose,  203. 

interest  of  an  execution  or  a  mort-  *  Qreen  v.  Jonei,  2  Camp.  411. 

gage  creditor  to  upset  the  commis-  '  Ibid, 

tion  in  order  to  confirm  his  own  ^  Lhyd  v.  Stretton,  1  Star.  40. 

security.  '  Ante,  816. 

'  Granger  Y.  FurUmg,  2  Bl.  1273. 
Heath  v.  Hall,  4  Taunt.  326. 
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darations  and  admifisions  of  the  petitioniiig  creditor  have 
been  received  in  evidence,  for  the  purpose  of  showing  the 
insufficiency  of  the  debt, — although,  in  one  instance/  the 
admission  was  made  by  him  after  the  issuing  of  the  com- 
mission. But,  in  all  cases,  the  incompetence  oi  the  petitkm- 
ing  creditor  may  be  removed,  by  releasing  his  debt  to  the 
assignees, — ^though  the  action  is  brought  by  die  bankrupt 
to  dispute  the  commission ;  ^  and  a  rdease  to  the  asaagnees 
alone  is  sufficient  for  this  purpose,  without  a  release  to  the 
bankrupt. 

A  party  ordered  to  attend  as  a  witness,  though  he  allege 
that  he  is  a  creditor,  and  therefore  incompetent,  ought  nerer- 
theless  not  to  absent  himself  on  this  ground ;  for  the  result 
of  his  examination  may  establish  that  he  is  not  a  creditor.^ 

A  commissioner  has  been  permitted  to  be  examined  as  a 
witness  in  support  of  the  commission,  o^  the  ground  that 
he  could  not  be  compelled  to  refund  the  fees  umich  be  had 
received.^  He  has  still,  however,  an  interest  in  the  futoxe 
fees,  which  he  might  get,  if  the  commission  were  supported, 
valeat  quantum. 

An  assignee,  who  has  released  his  individual  daims  on  the 
estate,  is  an  admissible  witness  to  prove  the  petitioning 
creditor's  debt;  for  he  is  then  a  mere  trustee,  whoee  trust  is 
coupled  with  no  personal  interest.^ 

<  Dowdeny.  Powk,  4  Camp.  38;  '  In  re  OooUU,  2  Rose,  330. 

"but  see  Manner  v.  ]>(wi»,  1  Moore,  ^  Crooke  yr.Bdittayit,  2  Star.  302. 

300,  ^  TomUnton  v.  WUka,  2  Bred,  k 

'  Koope$  V.  Chapman,  Peake,  19.  B.  397.    5  Moore,  173. 
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OF  AlOiULLINQ  A   PIAT. 
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For  the  Practice  npon  Petitions  to  Annul,  see  post,  '^  Practice 
on  Petition" 

For  the  Costs  relating  to  Annulling,  see  post.  Chapter 
on  "  Costs:' 

And  see  also  ^^  Joint  FiatSy*  ante,  136. 


Section  L 

Of  Applications  to  Annul  by  the  Bankrupt 

When  a  fiat  is  improperly  issned,  or  fraudulently  obtained, 
or  ought  no  longer  to  be  proceeded  in,  the  court  of  review 
will,  on  the  petition  ot  the  bankrupt  or  any  other  party  con- 
cerned, accompanied  by  a  proper  statement  of  the  facts  on 
affidaTit,  order  the  fiat  to  be  annulled.  But  a  bankrupt 
will  not  be  permitted  to  try  the  validity  of  the  fiat,  by 
actiiMis  against  his  debtors.'  The  order  for  aniiuUing  the 
fiat^  thouffh  uronounoed  by  the  court  of  review,  is,  in  fiact,  the 
order  of  uie lord  chancellor ;  for,  by  the  1  &  2^111. 4,  c.  66, 
8. 19,  the  lord  chancellor  is  empowered,  upon  the  reversal  of 
any  adiudication  of  bankruptcy,  or  for  such  other  cause  as  he 
shall  think  fit,  to  order  any  fiat  to  be  rescinded  or  annulled ; 
which  order  is  declared  to  have  all  the  force  and  effect  of  a 
writ  of  supersedeas.  The  usual  course  that  has  been  pursued 
when  the  oankruptoy  is  disputed  is,  to  order  a  feigned  issaa 

<  Lowndet  v.  Comford,  I  RoM,  ley  in  Exchequer,  Buck,  278| 
1 80.  IS"  Vrt.^29^.'  Harl&w  ir.  Crow-     contra. 
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to  try  the  bankruptcy  at  law.'  The  court  of  review  haa,  in- 
deed, the  power  given  it  by  the  1  &  2  Will.  4,  c  56,  s.  4,  to 
direct  any  such  issue  to  be  tried  before  one  of  its  own  judges, 
in  the  same  manner  as  before  any  of  the  superior  courts  at 
Westminster ;  but  this  power  has,  for  some  reason  or  other, 
been  rarely  exercised,  although  the  court  was  declared  by  that 
statute  to  he  a  court  of  larv^  as  well  as  a  court  of  equity. 
Where  the  commission  appears  plainly  to  have  been  tak^ 
out  fraudulently  and  vexatiously,  it  will  at  once  be  annulled, 
without  an  issue.^ 

Where  a  bankrupt  brings  an  action  against  the  petitiomng 
creditor,  and  at  the  same  time  petitions  to  supersede,  be 
must  elect  which  remedy  he  will  pursue.^  A  bankrupt  is  not 
prevented  by  the  17th  section  of  the  1  &2  Will.  4,  c*  66^ 
from  applying  to  supersede,  although  two  months  have 
elapsed  nrom  the  date  of  the  adjudication ;  *  nor,  where  he 
admits  all  the  requisites,  is  he  precluded  by  the  34th  section 
of  the  6  &  6  Vict.  c.  122,  firom  disputing  the  validity  of  the 
fiat  upon  other  grounds,  although  twenty-one  days  have 
elapsed,  after  the  advertisement  of  the  bankruptcy  in  the 
Gazette,  before  he  presented  his  petition.* 

The  power  of  aimullinp  appears  to  be  entirely  discre- 
tionary, except  in  one  mstance,* — ^namely,  where  nine- 
tenths  in  number  and  value  of  the  creditors  agree  to  accept 
a  composition  from  the  bankrupt  in  satisfaction  of  their 
debts — in  which  case  the  lord  chancellor  is  expres^y  directed 
to  supersede  the  commission.^  But,  in  all  other  cases,  the 
same  authority  which  enabled  him  to  issue  a  fiat,  g^ves 
him  a  discretionary  power  to  recall  it — ^possessiDg  in  this 
instance  the  same  control  over  a  fiat,  as  other  courts  are 
used  to  exercise  over  their  own  writs  and  process;  and, 
indeed,  he  generally  does  act  in  analogy  to  the  proceedings 
of  the  other  courts  m  this  respect.^ 

'  Ex   parte  WU9on4     Ex  parte  which  the  lord  cfaancdlor  was  jmr- 

hradihaw,  1  Atk.  217.  Hodii  directed  to  siq>ersede  a  com* 

.    '  £x  parte  Smith,  1  Rose,  147.  mission— and  that  was,  where  the 

'  £jt    parte    Emery,  2  Rose,    234 ;  petitioning  creditor   IumI  ^nrotely 

and  see  ante,  142.  compounded   with   the  bankrupt; 

3  Ex  parte  Drake,  2  D.  &  C.  91.  (5  Geo.  2,  c  SO,  a.  24 ;  and  see  ex 

'  *  Ex  parte  Palmer,  1  D.  &  C.  341.  parte  Paxten,  15  Ves.  461  \  es  parte 

Mont.  497 .  Preeman,  I  Rose,  380  s)  but  the  new 

'  Ex  parte  Phipps,  3  M.  D.  &  D.  statute  (section  8,}  omits  the  word 

488<  **  privately,"   and  gives  the  cfaan- 

'  6  Geo.  4,  c.  16.  ss.  133, 134.  cellar  a  ditcreUomary  power  in  this 

7  There  was  also  only  one  case  remct. 

specified  in  the  former  statutes,  in  *  £x  parte  F)refmang  l  fiose,  380. 
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In  some  cases,  where  the  justice  of  the  case  reouires 
it,  a  fiat  will  be  annulled,  though  it  may  be  unimpeacnable 
on  strictly  legal  grounds.^  And,  although  the  requisites 
to  sustain  a  fiat  may  appear  on  the  proceediiigs  to  be 
established,  yet  if  the  court  be  satisfied  on  affidavit  of 
their  insufficiency,  it  will  annul  the  fiat  without  an  issue.^ 

Afiber  the  petitioning  creditor,  however,  has  presented  a 
petition  to  annul,  a  petition  by  the  bankrupt  will  not  lie.^ 

There  are  various  causes  for  annullmg  a  fiat,  for  w^hich 
the  party  against  whom  it  is  issued,  or  indeed  any  other 

n  concerned,  may  ex  dehito  justituB  apply  by  petition, 
proposed,  however,  in  the  first  place,  to  consider 
those  cases  where  the  bankrupt  is  entitled  to  apply  to  have 
the  fiat  annulled. 

In  the  first  place,  if  the  fiat  is  not  opened  until  a  lona* 
period  after  it  issues, — ^that  has  been  always  held  a  gooa 
sround  for  annulling  it.^  And  by  a  general  order  of  Lord 
Loughborough,^  if  a  town  commission  is  not  prosecuted  by 
the  expiration  of  fourteen  days  after  its  date,  or  a  country 
commission  at  the  end  of  twenty-eight  days,  each  is  liable 
to  be  superseded;  but  one  l^y  further  must  elapse  in 
1)oth  cases,  before  the  order  to  annul  can  issue.  A  fiat 
liable  to  be  annulled  under  this  order  for  want  of  prose-^ 
eution,  cannot  be  annulled  by  the  bankrupt  without  a 
petition.^ 

If  the  bankrupt  is  an  infant  ^  when  the  fiat  issues,  or  if 
all  the  trading  took  place  during  in&ncy,^  he  may  apply  to 
have  it  annulled.  So,  if  it  be  taken  out  against  a  feme  covert j 
it  is  liable  to  be  annulled,  though  upon  a  trading  prior 
to  her  marriage.^  But  when  it  appeared  that  the  bankrupt 
had  held  himself  forth  to  the  world  as  an  adult  and  sui  juris j 
and  had  traded  in  that  character  for  two  years,  contracting 
debts  to  a  considerable  amount, — Lord  Eldon  dismissed  his 
petition  to  supersede  the  conmiission,  and  left  him  to  hi^ 
action  at  law;^*  and  the  same  rule  wiU  apply  to  &Jem€  covert 
living  apart  firom  her  husband,  and  holoing  herself  out  to 
the  world  as  a  feme  sole.^^ 

'^  Ex  pule  I>i0-en«,  1  Rose,  333.         <  Ez  parte  Ooii?,  1  G.  &  J.  43. 
1  V.  &  B.  51.  7  £x  pirte  Bancit,  6  Ves.   601. 

*  £zparteGaatmore,2Ro8e.234.  Ex  parte  Sydebotkam,  1  Atk.  146. 
>  Ez  parte  Sylvester,  Mont.  125.  Ex  parte  Hehir,  3  D.  &  C.  107. 

^  Ex  parte  PuMcn,  2  P.  Wros.  «  Ex  parte  MmUe,  14  Ves.  603. 

545«    Ex  parte  Fletcher,   1  Rose,  *  Ex  parte  Mear,  2  Bro.  265. 

454.  ^^  Ex  parte  PTatton,  16  Ves.  265. 

*  26th  June,  1793.  For  the  con-  "  Ibid, 
struction  of  this  order,  see  ante,  127. 

oo8 
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A  fiat  will  also  be  annulled,  if  the  bankrapt  is  not  a 
trader  when  the  fiat  issaes.  And  he  is  not  precluded 
firom  applying  to  annul  the  fiat  on  this  ground — ^though 
he  has  even  obtained  his  certificate  under  it — ^if,  upon  & 
trial  of  an  action  by  the  assignees  against  a  creditor,  their 
title  is  thus  successfully  reasted,  and  the  fiat  becomes 
inoperatiye.^  ?«either  will  he  be  precluded  firom  such  an 
application,  by  having  stated  in  a  petition  to  enlarge  the 
time  for  hjs  surrender,  that  he  has  been  duly  dedared  a 
bankrupt?  But,  although  there  is  no  evidence  of  trading 
on  the  proceedings,  the  fiat  will  not  be  annulled,  if  ^ 
bankrupt  admitted  to  the  petitioning  creditor  that  he  was  a 
trader/  But  when  an  application  of  this  nature  is  delayed 
by  the  bankrupt  for  a  considerable  time,  when  it  might  liave 
been  made  earlier,  the  petition  wiU  in  that  case  be  dismissed.^ 
And  when  a  bankrupt  brings  an  action  to  try  the  validity 
of  a  fiat,  he  cannot  at  the  same  time  proceed  with  a  petition 
to  annul  it  on  the  same  grounds.^ 

A  fiat  will  also  be  annulled,  if  the  bankrupt  when  it 
issued  had  not  committed  an  act  of  bankruptcy  ;  *  or  if  he 
had  not  committed  one  within  a  long  period  befi:>re  the 
issuing  of  iiJ  But  when  the  bankrupt  applies  to  annul  the 
fiat  on  this  ground  aloney  the  court  will  only  suspend  the 
insertion  of  the  advertisement  declaring  the  bankruptcy  in 
the  Gazette,  and  will  receive  an  affidavit  of  otJicr  acts  of 
bankruptcy ;  for,  upon  a  trial  at  law,  the  fiat  may  be  sup- 
ported upon  the  proof  of  any  other  act,  thou^  different  fitnn 
that  in  tne  adjudication.  If  the  additional  affidavit,  however, 
is  not  satisfactory,  the  fiat  will  then  be  annulled  with  costs.' 
But  the  court  will  not  suspend  the  advertisement,  unless 
upon  the  proceedings  there  appears  a  dear  defect  in  the 
reauisites  to  support  the  fiat.^  But  on  a  petition  to  annul 
before  adjudication,  the  commissioners  will  not  be  stopped  from 
proceeding  to  inquire,  whether  the  part^  has  become  bank- 
rupt or  not — merely  on  his  own  allegation,  that  he  has  not 
committed  an  act  of  bankruptcy,  or  is  not  indebted  to  the 
petitioning  creditor  to  the  requisite^®  amount; — ^but  if,  m 

*  Ex  parte    Ba$t,  4  Mad.  270.  *  Ex  parte  Burgeu,  Jacol^  559. 

Bat  see  ex  parte  LewU,  2  G.  &  J.  *  Es  parte  JPMtr,  1  Roac^  49. 

208,  contra.  Ex  parte  Pndam,  ibid.  259. 

3  £xparte/ofieff,ll  Yes.  409.  ^  Ex  parte  Boioei,  4  Vea.  168. 

'  Ex  parte  Hatfey,  2  M.  &  A.  86.  «  Ex  parte  Bmgm,  Bock,  233. 

^  Ex  parte  Mmde,  aopni.     Ex  *  Exparte^tiiSK»rtil,20.ftJ.89. 

parte  Kirk,  15  Vea.  464.    Flmoer  »  Ex  parte  8toke$,  7  Vee.  405. 

V.  Herbert,  2  Vea.  326.     Ex  pftrte  Ex  parte  Ungood,  1  Atlc  246.    Sk 

Abell,  1  G.  &  J.  199.    And  aee  ex  parte  Hagne,  1  Roae,  150. 
parte  Leigh,  2  G.  &  J.  332. 
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iEiddition  to  either  of  these  circumstftnceS;  the  bankrupt  swears 
that  he  is  solvent^  and  offers  to  bring  the  petitioning  creditor's 
debt  into  oonrt.  die  ehanceDor  will  then  restrain  the  publipa- 
tion  of  the  bankraptcy  in  the  Oazette} 

Soy  if  the  petitioning  creditor  receives  his  debt,  or  more  in 
the  pound  tnan  the  other  creditors,  it  was  held  that  the 
commission  might  be  superseded;^  though  it  was  subse- 
quently decided,  that  where  the  petitioning  creditor  after  the 
act  of  bankruptcy  (but  before  the  commissum  issued)  received 
a  sum  of  money  from  the  bankrupt,  which  reduced  the  debt 
below  1002., — tfiat  was  not  a  sufficient  ground  for  superseding 
the  commission ;  for  that  the  payment  could  not  be  retained 
bjr  him  against  the  assignees,  and  the  suing  out  the  commis- 
sion amounted  of  itself  to  a  disaffirmance  of  the  payment* 
And  payment  of  money  by  the  bankrupt  to  the  petitioning 
creditor  after  the  suing  out  of  the  commission,  though  it 
rendered  the  commission  supersedable,  did  not  render  it  ipso 
faeto  yoiA,^  It  was  decided,  also,  that  the  bankrupt  lum- 
self  could  not  sup^rs^de  a  commission,  on  the  ground  of 
having  given  the  petitioning  creditor  a  security  for  his  debt 
in  weference  to  the  other  creditors.* 

The  commission  might  also  be  superseded,  if  the  petitioning 
creditor  was  an  it^ant  when  it  issued ;  for  he  was  obliged  to 
enter  into  a  bond  to  the  lord  chancellor  upon  striking  the 
docket,  and  he  could  not,  as  an  infant,  bind  himself  by  bond.* 
And  the  like  where  the  petitioninff  creditor  was  Hjfeme  covert, 
though  the  debt  might  oe  due  to  ner  in  autre  droit  as  execu- 
trix.' And  where  there  are  several  petitioning  creditors — 
each  being  required  to  give  a  bond — tms  objection  will  equally 
apply.8  So,  if  the  petitioning  creditor  has  not  a  legal  debt 
to  the  amount  specified  in  tne  ^  statute— or  if  the  debt  ac- 
crued subsequent  to  any  act  of  bankruptcy  committed  by  the  '* 
bankrupt— or  is  barred  by  the  statute  of  limitations*'-— or  if 

'  Ek  pute  Fieteher,  1  Roa€,  336.  *  £z  pule  Borrow,  3  Vc«.  554. 

'  Sed  qmore,  wlietber  the  6mA.  Ez  parte  MortoUj  Buck,  42. 

rupt  himself  can  for  this   cause  ^  £x  parte   Mogg,   2  G.  &  J« 

petition  to  supersede  the  commis-  397. 

aften.  See  ex  parte  Kirk,  Mm.  •  IMd. 

'  £s  parte  AfO/er,  Buck,  2S3.  *  Ex  parte  Halliard,  1  Atk*  146. 

^  Garrett  v.  Biddtaph,4  Esp.  164.  Bumabi^a  case,  1  Str.  653.  Medli* 

*  Ex  parte  Kirk,  15  Ves.  464<  cotf»  case,  8  Str.  399.    £x  parte 

This  case  was  decided  with  refer-  Maekemm,  1  P.  Wms.  259. 

«nceto  the  5  Geo.  2.  c.  30,  s.  24j  *"  6  Geo.  4,  c.  16,  s.  19. 

but  see  now  6  Geo.  4,  c.  16,  s.  8,  "  Q»aMlo€k  ¥.  JEp^JaiM.  2  Bl.  702. 

by  which  the  lord  chancellor  has  a  Boneletf't  case^  Mosaly's  Rep.  37. 

discretionary  power  in  such  a  case,  Ex  parte  Dewdkeff,  15  Ves.  493. 

cither  to  supersede  the  commission,  Ex  parte  R^eff,  2  Rose,  245. 
or  to  order  it  to  be  proceeded  in. 
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the  petitioning  creditor  had  the  hankrupt  in  ezecation  at  the 
time  of  issuing  the  commissions^ — or  is  a  party  to  a  deed  of 
assignment  ol  the  hankrupt  for  the  b^ient  of  his  creditoni 
which  he  sets  up  as  an  act  of  bankruptcy^ — ^the  bankrupt,  in 
each  of  these  cases^  may  apply  to  annul  the  fiat.  But  a  mere 
formal  defect  in  ihe  affidavit  of  the  petitioning  creditor  ia 
not  a  sufficient  ground  for  superseding  the  commission— as 
where  the  affidavit  was  for  goods  sold  and  delivered,  whea 
(at  the  time  of  making  it)  he  had  previously  entered  up  judg* 
ment  in  an  action  brought  for  the  goods;  for  it  is  sufficient, 
if  the  creditor  swears  to  the  truth  and  reality  of  the  debt' 
And  whenever  the  petitioning  creditor's  debt  as  found  insuf* 
ficient  to  support  the  commission,  the  lord  chancellor  is 
empowered  by  6  Geo.  4,  c*  16,  s.  18,  upon  the  applicatioa 
of  any  other  creditor  who  has  proved  a  debt  sufficient  to 
support  a  commission,  (provided  the  same  has  been  incurred 
not  anterior  to  the  petitioning  creditor's  debt,)  to  order  the 
commissiion  to  be  proceeded  in,  notwithstanding  the  insuffi- 
ciency  of  the  petitioning  creditor's  debt 

When  a  fiat  is  fraudidently  or  vexatiausfy  issued,^  it 
will  in  every  such  case  be  annulled ;  and  the  court  will  in 
addition  punish  the  parties  concerned,  by  committing  them 
to  prison,  and  ordering  them  to  pay  the  costs.*  And  where 
there  was  nothing  oone  under  a  commission,  and  the 
petitioning  creditor  is  not  to  be  found, — this  was  held  to 
oe  such  a  case  of  fraud,  as  would  render  the  commission' 
supersedable.  So  also,  though  the  commission  were  l^ally 
valid,  yet  if  it  had  been  taken  out  against  good  fiuth,  or 
with  a  view  to  enforce  a  compliance  with  an  arrangement 
pending  between  the  parties, — ^the  lord  chancellor  would 
supersede  it,  upon  the  geneial  principle  which  all  courts 
adopt  to  control  the  abuse  of  their  own  process."  Where 
the  fraudulent  purpose  could  be  defeated  without  superseding 
the  commission,  and  there  was  no  objection  to  it  on  any 
other  ground,  the  vice-chancellor  declined  to  interfere  by 
granting ^  a  supersedeas;  but  Lord  Eldon,  upon  appeal,  in  a 
luminous  judgment,  reversed  this  order,  saying,  that  when 

*  Bumabff'i  case,  supra.    Cohen        •  Ex  parte  Thorpe,  1  Ves.  3!H. 
V.  Cunnxngham,  8  T.  R.  123.  *  Ex  parte  Hartop,  9  Ves.  109. 

3  Ex  parte  Butm,  3  Deac.  119.         12  Yes.  349. 

'  In  re  Bryant,    1   Rose,  288.  '  Ex  parte  Harcmal,   2  Rose* 

IV.  &B.211.  203. 

4  Ex  parte  mbon,  1  Atk.  218.  >  Ex  parte  Bourne,  1  G.  &  J. 
Ex  parte  Conura^,  13  Ves.  62.    Ex  311. 

parte  Haywood,  ibid.  67.    Ex  pfute 
Arroufsmith,  14  Ves.  209. 
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a  commifision  was  so  taken  out,  the  court  would  detenoine 
at  once  that  it  should  not  stand.  ^ 

If  a  fiat  is  sued  out  for  an  express  purpose,  foreign 
from  its  proper  otQecty  or  under  a  false  colour  for  a  concealed 
object, — sucn  as  to  determine  a  lease  2— or  to  work  a  dissolu* 
tion  of  partnership  3 — or  to  put  an  end  to  an  action  at  law 
commenced  by  tne  bankrupt '^ — ^it  will  be  annulled  at  the 
costs  of  those  who  sue  it  out.  And  the  same,  where  the 
object  of  issuing  it  is  even  meritorious — as  when  it  is  taken 
out  for  the  purpose  of  facilitating  a  composition  with  the 
creditors ;  for,  though  in  many  instances'  the  result  might  be 
beneficial,  yet  as  such  a  practice  (Lord  Eldon  said)  might 
lead  to  much  mischief,  the  court  would  always  discounted 
nance  it.^  It  is  no  ground,  however,  for  annulling  a  fiat, 
that  it  was  sued  out  with  intent  to  defeat  a  previous  execu« 
tion,  or  an  undue  preference,  if  no  collusion  appear  on  the 
part  of  the  bankrupt.^  And  though  the  petitioning  creditor 
may  have  really  otJier  objects  in  view  than  the  mere  distribu- 
tion of  the  estate, — as  thinking  it  a  prudent  thin^  to  get  rid 
of  a  bad  partner, — the  court  has  refused  on  that  account 
alone  to  supersede  the  commission,  where  it  plainly  appeared 
that  he  was  not  influenced  by  any  fraudulent  motives.^ 

A  country  commission  was  also  supersedable,  which  did 
not  include  the  names  of  two  barristers,  according  to  the 
terms  of  Lord  Loughborough's  order  ^ — or  when  the  order  was 
evaded,  by  carrying  the  commission  to  be  executed  at  a  distant 
town,  when  it  might  with  as  much  propriety  have  been  ex- 
ecuted at  another  town,  near  which  two  barristers  resided.^ 
But  when  a  barrister  did  not  reside  so  near,  as  to  be  able  to 
attend  without  his  travelling  expenses  being  paid,  that  was  an 
excuse  for  dispensing  with  the  order.^^  Ana  in  one  instance 
a  country  commission  was  refused  to  be  superseded,  where 
the  ground  of  the  application  was,  that  it  was  issued  to  a 
place  where  there  were  only  two  creditors,  and  which  was 
distant  200  miles  from  the  great  body  of  thecreditors; — ^though 

I  2  G.  &  J.  137.  *  Ex  parte  Bourne,  16  Ves.  150. 

^  £x  parte  GaUimore,  2  Rose,         ^  Menkam  v.  Edmonson,  1  Boa. 

424.    Ex  parte  Christie,  2  D.  &  C.  &  P.  369.   Ex  parte  Bowes,  1 1  Ves. 

488.  541.  Ex  parte  Arrowsmith,  14  Ves. 

'  Ex  parte  Broume,  1  Rose,  151.  209.  Ex  parte  Gardner,!  Rose,  377. 

Ex  parte  Phipps,  3  M.  D.  &  D.  505.  I  Ves.  &  B.  45. 

*  In  re  Bourne,  2  6.  &  J.  137,        ^  Ex  parte  Wilbean,  Buck,  459, 

where  there  is  a  very  elaborate  judg-  5  Mad.  1 . 
ment  of  Lord  Eldon  upon  this  sub-        "  12th  August,  1800. 
ject,  reversing  a  previous  order  of        'Ex  parte  Harbin,  1  Rose,  58. 
the  vice-chancellor.     And  see  ex         *^  Ibid, 
parte  Saunders,  2  D.  &  C.  488. 
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the  court,  in  this  case,  thought  it  was  but  just  to  enbrge  the 
time  for  the  choice  of  assignees.^  A  country  commission  was 
likewise  saporsedable  at  the  costs  of  the  petitioning  creditor, 
when  the  name  of  any  commissioner  was  inserted  who  was 
a  creditor  of  the  banlcrupty — and  this  even  on  an  at  parte 
application.^  If  notice  of  the  adjudication  is  not  giTen 
at  the  bankrupt  office  at  some  period  of  the  twenty-ninth 
day  after  the  issuing  of  a  countiy  fiat^  the  practice  is 
umferm  to  annul  it  as  a  matter  of  course  on  the  thirtieth 
day,  upon  an  application  made  for  that  puipose  on  the  twen^- 
nin^.  In  one  case,  even  where  the  amucucation  did  nottaxe 
place  trntil  the  twenty-eighth  day — ana^  by  the  course  of  the 
poet  &om  the  place  where  the  commission  was  executed,  it 
was  impossible  that  such  notice  could  reach  London  by  the 
twenty-ninth, — the  lord  chancellor  refused  to  supersede  a 
secona  commission,  which  had  been  taken  out  under  these 
circumstances  by  another  creditor.* 

Where  a  docket  was  struck  on  the  22nd  of  September, 
upon  which  a  fiat  was  issued  on  the  25th,  but  was  not  openea 
until  the  11th  of  October ;  and  in  the  mean  time  die  bank- 
rupt received  several  debts  due  to  him,  and  on  the  39th  of 
September  filed  his  petition  under  the  Insolvent  Act,  5  £  6 
Vict,  c  116,  and  obtmned  an  interim  order  of  protection,  on 
an  allegation  that  his  debts  did  not  amount  to  SOOL ;  the 
court  refused  to  annul  the  fiat,  either  on '  the  ground  of  the 
delay  in  opening  it,  or  for  the  purpose  of  giving  efiTect  to  tiie 
proceeding  in  insolvency.^ 

Jhto  fiats  cannot  subsist  together  for  the  same  propose — 
the  second  is  (strictly  speaking)  void,*  and  will  in  general 
be  superseded.  But  special  circtmistances,  as  Jraud  or 
laches  in  the  petitioninc*  creditor  under  the  first  commission 
—or  an  acouiescence  of  the  other  creditors  for  a  consider- 
able time  aner  the  issuing  of  the  second  commission, — ^wiO 
be  a  ground  for  supporting  the  last  fiat,  and  for  annuBii»g 
the  first, ^  And  the  court  will  always  exercise  a  discretion 
cm  the  subject,  and  support  that  fiat  which  is  most  con- 
venient, by  annulling  tne  other.^    Thus,  where  a  period 

I  Ex  parte  FfOofOf,  2  Mad.  141.  *  Ex  parte  7r%9)p<e,  3  M.  D.  &  D. 

•  Ex  parte  Story,  Buck,  70.    Ex  449. 

parte  Mathews,  I  G.  &  J.  164 ;  and  *  Ex  parte  BitUer,  1  Roae^  iS6; 

see  Lord  £ldon*s  General  Order,  and  see  ante,  Ch.  v.,  a.  4.  £x  parte 

July    25th,    1817,   and    ex   parte  ^eftftor,  2  G.  &  J.  252. 

Prosser,  2  Rose,  370.     £x  parte  *  £xparte£toapii,  2  Ves.  jttii.67. 

CrundweU,  2  Mad.  292.  £x  par^  Prou4fooi,  1  Atk.  253. 

'  Ex  parte  Henderson,  2   Rose,  '  Ex  parte  Lofton,  6  Ves.  434. 

190.    Ex  parte  Getting,  2  M.  D.  Ex  parte  HorAoidhf,  ibkL  Expnte 

&  M.  498 ;  but  see  ex  parte  SoppU,  Lees,  1 6  Ves.  472.    Ex  parte  AfoMr, 

Buck,  81.  19  Ves.  539. 
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of  fifteen  years  had  elapsed  since  a  first  commission  issued, 
during  wmch  the  bankrupt  was  permitted  to  carry  on  trade, 
— a  petition  to  supersede  the  second  commission  by  the 
petitioning  creditor  under  the  first  (who  was  the  bankrupt's 
rather-in-Iaw,  and  must  have  had  some  knowledge  of  the 
bankrupt's  transactions  during  all  that  period^  was  dismissed 
with  costs, — ^Lord  Eldon  saying,  that  if  the  nrst  commission 
had  been  kept  on  foot  fifteen  years,  with  the  view  of  protect- 
ing the  bankrupt,  and  enabling  him  to  defraud  all  those  with 
whom  he  might  deal  in  subsequent  transactions,  he  would 
rather  supersede  that  commission,  at  the  instance  of  the 
assignees  under  the  second,  than  the  second  at  the  instance  of 
the  assignees  imder  the  Jirst}  So,  where  the  petitioning 
creditor  was  prevented  from  prosecuting  a  Jlrst  conmiission 
by  the  artifices  of  a  person,  who  was  desirous  of  covering 
certain  transactions  bet^^^een  himself  and  the  bankrupt,  by 
the  lapse  of  two  months  after  it  had  issued, — ^the  lord  chan- 
cellor directed  a  writ  oi  procedendo  to  issue  for  the  prosecution 
of  that  commission,  notwithstanding  it  had  in  fact  been 
superseded,  and  two  other  commissions  subsequently  sued 
out.2  So,  also,  where  the  parties  under  the j^r*^  commission 
place  themselves  by  contract  in  a  different  situation  from 
what  they  were  in  when  the  first  commission  issued,  the  first 
will  be  superseded,  and  the  second  supported.*  And  cases 
have  occurred,  where,  upon  a  bankrupt  under  a  subsisting  old 
commission  applying  to  supersede  a  new  one,  the  lord  cnan- 
cellor  has  refused  to  interpose — ^if  the  persons  claiming  bene- 
ficially under  the  old  commission  did  not  mean  to  interfere 
with  the  effects  under  the  new  one ;  though,  at  the  same 
time,  this  will  not  prevent  the  first  commission  from  being  set 
up  as  a  bar  to  an  action  under  the  second.^  The  bankrupti 
however,  will  be  justified  in  applying  to  annul  a  second 
fiat,  where  a  creditor  (who  mignt  have  proved  under  the 
first)  is  the  petitioning  creditor  under  the  second— or  where 
it  is  taken  out  under  circumstances  making  it  not  ex- 
pedient that  it  should  remain  ostensibly  in  force,  whilst 
void  in  law.  But,  if  the  bankrupt  applies  to  have  it 
annulled,  on  the  principle,  that  all  the  property  is  vested 
in  the  assignees  under  the  first  commission, — ^the  court 
may  order  him  to  bring  all  liis  property  into  court,  that  the 
equities  between  the  two  classes  of  creditors  may  be  settled.^ 

^  Ex  parte  Uet,  16  Ves.  473.  *  Ex  parte  Bhode$,  15  Ves.  54S. 

3  Ex    parte    Kidghi,    2    Roae,  Ex  parte  Crew,  16  Ves.  236.    Es 

319.  parte  Irvwe,  1  Had.  74. 

>  Ex  parte  BuUen,  1  Rose,  136.  ^  Ex  parte  Leu,  16  Vet.  474. 
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It  is  no  ^und  for  annuUing  a  joint  fiat  against  two  part- 
ners in  this  country,  that  a  prior  separate  conunisaion  against 
one  of  them  is  existing  in  Ireland.^ 

Where  a  third  commission  issued  a&;ainst  a  bankrupt,  who 
had  not  paid  16$.  in  the  pound  un&r  the  second,  it  was 
superseded,  on  the  ground  that,  by  6  Geo.  4,  c.  16,  s.  127, 
the  third  commission  was  void  at  law,  and  that  all  his  future 
property  is  declared  to  vest  in  the  aesignees  under  the  second 
commission.^ 

Another  cause  for  superseding  a  fiat  is,  as  we  have  before 
seen,  when  separate  and  joint  fiats  are  issued  against  the  dif* 
ferent  members  of  a  partnership ; — ^in  which  case  the  court 
will,  for  the  convenience  of  admmistenn^  the  j^n^  effects^  in 
general,  annul  the  separate  fiat,  and  estaolish  the  joint  one.^ 

The  lord  chancellor  has  refused  to  stay  the  progr^s  of  a 
commission,  upon  a  mere  offer  to  pay  into  the  name  of  the 
accountant-general  a  fund  alleged  to  be  sufficient  for  the 
payment  of  the  creditors.^  And  where  the  bankrupt  pro- 
posed that  a  fireehold  estate  (of  which  he  was  possessed,  and 
which  he  allied  was  more  wan  adequate  to  tne  payment  of 
his  debts,)  should  be  sold,  and  the  proceeds  appued  to  that 
purpose, — Lord  Eldon  thought  he  could  not  interfere,  without 
»ein^  perfectly  satisfied  that  the  proposal  would  be  fully  and 
speeaily  effectuated.^ 

But  if  all  the  creditors  (who  have  proved  debts  under  the 
commission)  agree  to  have  it  superseded,  the  bankrupt  may, 
in  this  case,  petition  to  annul  ^^  the  consent,  however,  of 
the  creditors  must  be  certified  byihe  commissioners;  and 
this  proceeding  will  not  be  disp^Eised  with,  though  all  the 
creditors  have  even  received  20f .  in  the  pound,  and  though 
some  of  them  reside  abroad.^  But  where  all  consent,  and  we 
bankrupt  has  paid  20s.  in  the  pound,  it  is  no  objection  to  the 
annulling  of  tne  fiat,  that  the  bankrupt's  last  examination  has 
been  adjourned  sine  die,  though  it  seems  that  the  cause  of 
such  adjournment  should  be  satis&ctorily  explained.®  When, 
however,  two  creditors  (who  had  been,  as  well  as  all  the 
others,  paid  their  debts  in  fiiU,)  could  not  be  found,  but  their 

'  Ex  parte  Cridland,  2  Rote,  164.  ^  £z  parte  Kemp,  2  Rose,  5,  note 

3  V.  &  B.  94.  (a). 

'Ex   parte    Lane,    Mont.    12;  *  Ex  parte  Bry<ml,  2  Rose.  5. 

Fiwler  V.  Coeter,  10  B.  &  C.  427  ;  'Ex  parte /oiiei.  8  Vet.  328. 

but  see  Butler  v.  Sobton,  5  Scott,  ?  £x  parte  Jaekton,  8  Vea.  533. 

821,  and  ante;   see  also  ex  parte  Ex  parte  Jli/n«r,  19  Vea.  204;  and 

Baker,    I  Rose.   452.     Ex    parte  see    1   Atk.   135,  244.    £x  parte 

Uodgkinmm,  2  Rose,  173.    Ex  parte  Croker,  3  D.  &  C.  9. 

Buckle,  1  G.  &  J.  32.  >  Ex  parte  Oudge,  4  D.  &  C. 

'  And  see  ante,  138.  358. 
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securities  had  been  delivered  up  with  receipts  upon  them,  and 
their  signatures  satis£EM;torily  proved, — the  lord  chancellor 
thought  this  was  ground  sufficient  for  superseding  the  com- 
mission.^ And  where  all  the  commissioners  but  one  was 
dead,  and  one  of  the  creditors  was  also  dead,  intestate  without 
being  adnunistered  to,  but  whose  son  was  ready  to  consent^ 
Lord  Eldon  directed  that  the  surviving  commissioner  might 
certify,  and  that  the  son  of  the  deceased  creditor  might  sign 
a  coQ3ent  to  the  supersedeas?  In  one  case,  where  the  bamc- 
rupt  was  abroad,  tue  lord  chancellor  allowed  the  surrender  to 
be  dispensed  with,  and  permitted  the  bankrupt's  solicitors  to 
sign  the  petition.^  And  in  another  case,  where  one  of  the 
creditors  could  not  be  found,  an  order  was  made  for  the 
supersedeas,  on  the  bankrupt  undertaking  to  pay  into  court 
the  amount  of  the  debt  of  the  petitioning  creditor.^  Any 
secret  preference  of  a  creditor,  by  the  bankrupt  giving  him 
money  or  security  to  induce  him  to  give  his  consent,  will  be 
consiaered  fraudulent  as  against  the  other  creditors;^  there- 
fore, when  the  bankrupt  confessed  a  judgment  to  a  creditor^ 
in  consideration  of  his  not  opposipg  the  bankrupt's  petition 
for  a  supersedeas, — ^the  court  of  Common  Pleas  set  it  aside, 
even  on  the  application  of  the  bankrupt.^  By  a  general  order 
of  Lord  Eldon,^  no  commission  could  be  superseded  on  the 
ground  of  the  consent  of  all  the  creditors,  until  after  the 
second  meeting;^  and  the  commissioners  are  directed  at  that 
meeting  to  adjourn  the  choice  of  assignees,  if  they  are  satisfied 
that  such  a  petition  will  be  presented. 

Under  this  head  of  consent  of  creditors  may  be  classed  the 
provision  in  the  6  Geo.  4,  c.  16,  as  to  what  is  termed  the  com- 
position contract,  which  is  taken  from  the  Scotch  sequestration 
act, — ^and  which,  having  been  frequently  acted  upon  with 
advantage  in  that  country,  it  has  been  thought  advisable  to 
engraft  on  the  English  bankrupt  law.  By  o  Qeo.  4,  c.  16, 
8.  133,  it  is  provided,  that  if  at  any  meeting  of  creditors  aft;er 
the  bankrupt  shall  have  passed  his  last  examination  (whereof 
and  of  the  purport  whereof  twenty-one  days'  notice  shall  have 
been  given  in  the  Gazette)  the  bankrupt,  or  his  friends  shall 

1  Ex  ptrte  King,  2  Ves.  40.  ^  Thanuu  ▼.  Rkodfj,   5    Taunt. 

3  Ex  pwte   fVaUis,  2  G.  &  J.     478. 

25.  '  2l8t  August,  1818.  Buck.  281. 

3  Ex  parte  Carling,  2  G.  &  J.         ?  The  .practice   before   was  to 

35.  supersede  it  at  any  time  after  the 

^  Ex  parte  Crowiker,  4  D.  &  C.     first  meeting.   Ex  parte  Duckworth, 

31.  16  Ves.  416.  Ex  parte  Law,  4  Mad. 

•  Ex  parte  Ridletf,  Mont.  131.  273. 
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make  an  offer  of  composition,  or  security  for  such  conupoal- 
tion^  which  nine-tenths  in  number  and  value  of  the  eredxton 
assembled  at  such  meeting  shall  agree  to  accept,  another 
meeting  for  the  piirpose  of  deciding  upon  such  offer  aball 
thereupon  be  appointed,  whereof  a  similar  notice  shall  be 
given ;  and  if  at  such  second  meeting  nine-tenths  in  number 
and  value  of  the  creditors  then  present  shall  also  agree  to 
accept  such  offer,  the  lord  chancellor  shall  and  may,  upon 
such  acceptance  being  testified  by  them  in  writing,  supersede 
the  commission.  By  section  IM,  any  creditor,  whose  dxbt 
is  below  20Z.,  is  not  to  be  reckoned  in  number,  but  the  debt  is 
only  to  be  computed  in  value.  Any  creditor  (to  the  amount 
of  50Z.)  residing  out  of  England  must  be  personally  served 
with  a  copy  oi  the  notice  of  the  meeting  so  long  before,  as 
that  he  may  have  time  to  come  and  vote  at  it ;  and  he  ia  en* 
titled  to  vote  by  letter  of  attorney,  executed  and  attested  ia 
the  manner  required  for  creditors  voting  in  the  choiGe  of 
assignees.  If  any  creditor  agrees  to  accept  any  gratoi^,  or 
higher  composition,  for  assenting  to  such  offer  on  the  part  of 
the  bankrupt,  he  is  liable  to  forfeit  the  debt  due  to  him, 
together  with  such  gratuity  or  composition.  And  the  bank- 
rupt must  (if  required)  make  oath  oefore  the  commiasioneny 
that  there  has  been  no  such  transaction  between  him  (or  any 
other  person  with  his  privity)  and  any  of  the  creditors,  and 
that  he  has  not  used  any  undue  means  or  influence  with  any 
of  them,  to  obtain  their  assent  to  the  offer  of  composition. 

As  no  provision  is  made  in  the  act  with  reelect  to  the 
manner  of  holding  these  two  meetings,  or  in  which  evidence 
is  to  be  given  of  the  performance  of  the  several  particalacB 
containea  in  the  above  sections,  the  following  dixectioiis 
have  been  estabhshed,  by  a  general  order  of  Lord  Eldon.^ 
At  the  first  meeting  a  minute  must  be  taken  by  the  solicitor 
of  the  assignees,  of  the  names  of  the  several  crediton 
present,  ana  of  Uie  amount  of  their  several  debts  standing 
m  proof  upon  the  proceedings — distinguiahinff  such  of 
them  as  shall  a&sent  to  the  above  composition.  The  second 
meeting  is  required  to  be  held  at  a  meeting  of  the  oommis- 
sioners,  who  are  directed,  by  deposition  of  witnesses  and 
documentary  evidence,  as  to  them  shall  appear  to  be  proper, 
to  inquire  and  ascertain  whether  the  requisites  of  the  act 
previous  to  such  meeting  have  been  duly  performed,  and  to 
certify  the  same  to  the  lord  chancellor,  together  with  the  pro- 
ceedings which  have  taken  place  at  sacu  second  meeting. 
^        - 

1  27tb  June,  18S€. 
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For  the  better  information^  also,  of  all  parties  interested,  the 
commissioners  are  ordered  to  state  in  their  certificate,  what 
proportion  in  number  and  value  the  creditors  assenting  to  the 
composition  bear  to  the  creditors  who  have  proved  debts  to 
the  amount  of  202.  and  upwards,  and  also  wnether  any  sale 
has  been  made  of  the  banjorupt's  estate,  in  order  that  provision 
may,  if  expedient,  be  made  for  confirming  the  same/ 

When  questions  on  this  new  enactment  of  the  composition 
contract  may  come  before  our  courts  for  decision,  they  will, 
probably,  be  guided  in  some  measure  by  the  determinations 
of  the  Scotch  tribunals,  which  have  already  taken  frequent 
co^izanoe  of  its  different  provisions.  These  are  all  collected 
in  Mr.  Bell's  Commentaries  on  the  Laws  of  Scotland,^  but 
though  useful  to  refer  to  in  a  case  of  difficulty,  cannot  be 
given  as  a  precise  authority  to  the  English  lawyer.  It  seema 
that  the  Scotch  courts  hold,  that  an  oner  to  the  creditors  of  a 
sum  in  gross  (or  what  ihey  quaintly  term  a  slump  sum)  is  not 
a  composition  within  the  ateaning  of  the  above  provision — 
deeming  it  necessary  that  each  creditor  shall  be  offered  a 
rateable  proportion  of  his  debt;  but  after  this  offer  has  been 
made,  any  additional  composition  of  so  much  per  pound| 
though  payable  on  a  contingency^  is  allowed  to  be  tacked  to 
it.  The  security  offered  by  the  bankrupt  or  his  ftiends,  th^ 
likewise  hold,  must  extena  to  the  whote  composition; — and, 
therefore,  a  composition  of  5«.  in  the  pound,  with  security 
only  for  4«.,  and  the  bankrupt's  own  bill  for  the  remainder, 
has  been  decided  to  be  a  bad  offer.  The  creditor's  assent  to 
the  composition  at  the  first  meeting  is,  also,  held  not  binding 
upon  him  at  the  second ;  the  Jirst  meeting  being  considered 
(as  indeed  plainly  appears  from  the  above  enactment)  to  be 
intended  only  for  receiving  the  proposal  of  the  bankrupt,  or 
his  friends-HEmd  the  second  to  be  the  one  for  finally  deciding 
on  it.  Nor  is  a  creditor  bound  by  the  composition,  so  as  to 
be  barred  from  suing  for  his  debt,  unless  he  is  present  at  the 
meetings,  or  agrees  to  take  the  composition,  or  has  proved 
under  tne  commission. 

For  all  that  is  enacted  by  the  above  section  is,  that,  when 
a  certain  proportion  of  the  creditors  agree  to  take  a  compo- 
sition, the  chancellor  may  supersede.  It  does  not  at  all  inter- 
fere with  the  rights  or  securities  of  persons  not  parties  to  the 
rement.^  On  a  petition  by  the  oankrupt  to  anntd  under 
above  section,  the  assignees  must  be  served  with  the 


1  And  see  ex  pwte  Clarke,  3  M.         *  Tuck  ▼.    Tooke,  9    B.    8t    C. 
D.  at  D.  596.  437. 

'  Vol.  ii.  p.  484. 
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petition.^  And  the  applicatdon  'bannot  be  made  until  after  the 
second  meeting.^ 

It  is  a  general  rule,  that  the  banknipt  cannot  petition  to 
annul  the  fiat  before  he  has  surrendered  to  it;  not- 
withstanding the  time  for  surrender  has  not  expired,'  and 
the  application  is  made  with  the  consent  of  creditors.^  And 
in  the  case  of  a  joint  £at,  every  one  of  the  bankrupts  must 
have  surrendered;^  therefore,  he  cannot  apply  to  annul 
before  any  meeting  has  been  held  under  the  commission.^ 
And  if  the  time  for  his  surrender  has  expired,  h^  must 
first  apply  by  petition  for  leave  to  surrender,  before  he 
can  petition  to  annuL^  In  one  case,  indeed,  it  was  fhoi^bt 
necessary  to  issue  a  renewed  commission  for  the  mere  purpose 
of  enabung^  the  bankrupt  to  surrender  previous  to  sapef- 
seding.^  This  rule,  however,  has  been  sometimes  dispensed 
with,  whei'e  there  was  no  intention  in  the  bankrupt  to  aefirsnd 
his  creditors  by  not  appearing  within  the  time  appointed,  and 
when  his  absence  proceeded  firom  ignorance  oi  the  conse- 
quence, or  from  accident — or  where  he  was  out  of  the  country, 
and  never  heard  of  the  issuing  of  the  conuniseion.'  And, 
indeed,  it  was  the  custom  with  Lord  Macclesfield,  when  the 
bankrupt's  omission  to  surrender  arose  from  any  of  dieae 
causes,  to  supersede  the  commission  on  that  account  alone,  in 
order  to  prevent  a  prosecution  against  him  for  felony.^*  In 
one  case,  too,  after  the  adjudication.  Lord  Eldon  (upon  bein^ 
satisfied  that  there  was  not  a  sufficient  act  of  bankruptcy) 
superseded  the  commission  at  the  costs  of  the  petitioning 
creditor,  although  the  bankrupt  had  not  previously  sa^ 
rendered.^^  And  in  another  case  the  vice-chanoeDor,  upon  a 
petition  presented  by  the  bankrupt  mthin  the  forty-tfto  days, 
superseded  the  commission  without  a  previous  surrender  of 
the  bankrupt,  on  the  ground  of  the  insufficiency  of  the 
petitioning  creditor's  debt,  saying  that  the  banknipt  was  not 
Dound  to  surrender  till  the  last  public  meeting.^'    So  that  it 

'  £x   parte  Race,    2  M.  &;  A.  '  Ex  parte  J(me$,  8  Ves.  328. 

242.  £z  parte  Kirkman^  3  D.  St  C.  450. 

3  Ex  parte  Boardman,  4  D.  &  C.  *  Ex  parte  Oaipm^  Hoot.  207.  ^ 

724.  >  Per  Lord  Hardwk^  ex  parte 

<  Ex  parte  Drake,  Mont.  486.  Wood,    1    Atk.    222.     Ex    parte 

2Deac.  &C.91.  Lavender,   I   Roae,  55.    Ex  parte 

«  Ex  parte  Levi,  2  M.  &  A.  685.  HopkiiM,  ibid.  228.    Ex  parte  Car- 

*  Ex  parte  KnowUon,  3  D.  ft  C.  Ung,  2  G.  ft  J.  35. 

191.  ^  1  Atk.  222. 

'  *  Ex  parte  Stoket,  7  Ves.  405.  "  Ex  parte  Potter,  I  Rose,  49; 

Ex  parte  Jonet,  11  Ves.  4Q9.    Ex  and  tee  ex  parte  PnUom,  ibid.  259. 

parte  miknuon,  1  G.  &  J.  387.  Ex  *^  Ex  parte  NidioU,  2  G.  ft  J« 

parte  Bean,  17  Ves.  47.  101. 
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would  seem  from  this  case,  where  the  bankrupt  petitions 
adversely  to  his  creditors  before  the  expiration  of  the  time  for 
surrender^  he  may  be  heard  without  having  surrendered.^ 
And  where  the  application  is  made  by  uie  petitioning 
creditor — and  it  appears  that  the  bankrupt  was  out  of 
the  country,  and  had  not  heard  of  the  fiat — and  all  the 
creditors  (who  have  proved)  subscribe  their  names  to  the 
petition — and  the  assignees  also  testify  their  consent; — ^it 
seems,  then,  a  matter  of  course  to  annul  the  fiat  without 
any  surrender  of  the  bankrupt.^  But  though  all  the  creditors 
consent,  yet  if  the  bankrupt  is  not  abroad,  and  does  not 
apply  to  annul  until  after  the  farty-second  day,  he  cannot 
obtain  his  order  without  a  previous  surrender.*"^  If,  how^ 
ever,  he  has  been  prevented  by  illness  from  surrendering,  then 
the  court  will  dispense  with  the  surrendei'.^  If  the  bankrupt 
dies  before  the  last  meeting  of  the  commissioners,  and  is  thus 
by  the  act  of  God  prevented  from  surrendering,  the  court 
will  then,  upon  the  petition  of  his  personal  representative, 
make  the  same  order  as  if  he  had  surrendered.^  But  where 
the  bankrupt  had  died  abroad  after  tlie  third  meetina  without 
surrendering,  it  was  determined,  that  a  petition  by  his  repre- 
sentative to  supersede  a  commission  could  not  be  heard,  unless 
it  made  out  a  case  that  would  induce  the  court  to  permit  a 
surrender  if  the  bankrupt  were  living.^ 

Where  a  bankrupt  petitions  to  annul,  the  court  cannot 
compel  him  to  undertake  not  to  bring  an  action;  ^  but  where 
an  action  is  pending  which  involves  the  same  question  as  that 
on  the  petition,  the  court  may,  in  that  case,  call  upon  him 

'  And  see  ex  parte  Peaker,  2  G.  render,  it  is  competent  for  him  to 

ft  J.  339.  contest    (as    the    law    at   present 

-  Ex  parte  HopHni,  I  Rose,  228.  stands)  either  in  a  civi]  action,  or  a 

^  £x  parte  Peaker,  2  G.  &  J.  criminal  prosecution.  (See  ex  parte 

337.  Roberts,  1  Mad.  72.)     Sir  W.  Evans 

^  Ex  parte  Norcott,  Mont.  281 .  recommends  a  middle  course  of  pro- 

^  Ex  parte   fVftittington,  Buclc,  ceeding,  namely,  to  give  the  party 

235.  an  opportunity  of  submitting  the 

^  Ex  parte  Crowtker,  Buck,  480.  question  in  each  particular  case  to 

^ith  respect  to  the  above  rule  of  the  consideration  of  the  court,  upon 

practice,  tha\  a  party  shall  not  be  a  particular  motion ;  and  that  the 

allowed  to  apply  to  supersede  a  surrender  should  be  dispensed  with, 

commission  without  a  previous  sur-  whenever  the   opposition   to   the 

render  to   the   commissioners,   it  commission  appears  to  arise  from 

undoubtedly  seems  rather  inconsis-  a  fair  and   real  objection  to  its 

tent  that  he  should  thxis  be  required,  validity,  and  not  from  any  vexatious 

in  a  certain  degree,  to  submit  to  or  improper  motive.— See  Letter  to 

the  very  authority  which  he  insists  Romiily,  s.  xxvi. 

to  be  invalid— and  the  validity  of        ?  Ex  parte  Daly,  3  D.  &  C.  728. 

which,  also,  without  any  such  sur-  Ex  parte  Pownall,  Id.  723. 
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to  elect  whether  he  will  proceed  with  the  petition,  or  the 
action.^ 

A  bankrupt,  who  is  attainted  of  felony,  cannot  be  heard  bj 
petition  to  annul  the  fiat,  whether  hid  attainder  arose  out 
of  the  fiat,  or  is  wholly  irrelevant  to  it; ^  for  a  persoD 
attainted  can  be  heard  only  in  a  court  of  justice,  for  the 
direct  purpose  of  reversing  the  attainder,  and  not  in  ^ 
prosecution  of  a  civil  rigm.^  But  a  bankrupt,  in  custody 
under  a  conunitment  by  the  commissioners  for  prevarka- 
tion,  is  not  thereby  absolutely  incapacitated  irom  petitioning 
to  annul^^ — especially  when  aU  his  creditors  consent  to  the 
fiat  being  annulled;^  though,  in  one  instance  of  this  kind^ 
XiOrd  Eldon  refused  to  supersede  the  commission,  even  with 
the  consent  of  the  creditors — considering  that  the  bankrupt, 
by  not  answering  to  the  satis&ction  ot  the  commisaionen, 
was  guilty  of  a  great  ofience.^  Where  the  bankrupt  was 
under  terms  (by  a  judge's  order)  not  to  proceed  in  a  petition 
then  pending  to  supersede  a  commission.  Lord  Eldon  said 
that  he  would  not  nold  a  man  precluded,  by  an  order  of 
that  kind,  firom  applying  to  the  great  seal  on  a  subject 
within  its  peculiar  jurisdiction.^ 

If  the  bankrupt  has  acquiesced  in  the  validity  of  the  fiaty 
he  cannot  apply  to  annul  it.^  But  his  having  applied  for 
his  protection,  and  ha\ing  agreed  with  the  assignees  to  pur- 
chase his  estates,  have  been  neld  to  be  acts  not  amounting  to 
an  acquiescence.^  But  the  execution  of  a  deed  by  the  bank- 
rupt, reciting  the  commission  and  the  proceedings  under  it» 
has  been  hem  to  be  an  acquiescence.^^ 

By  the  5  &  6  Vict.  c.  122,  s.  24,  if  the  bankrupt  shall  not 
(if  he  were  within  the  United  Kingdom  at  the  date  of  the 
adjudication)  within  twenty-one  days  after  the  advertisement 
of  the  bankruptcy  in  the  ^azette^  or  (if  in  any  other  part  of 
Europe)  within  three  months  after  such  advertisement, — or  (if 
elsewhere)  within  twelve  months,  have  commenced  an  action, 
suit,  or  other  proceeding  to  dilute  or  annul  the  fiat,  and 
shaU  not  have  presented  the  same  with  due  diligence  and 
with  effect,  the  Gazette  containing  the  advertisement  is  de- 
clared to  be  conclusive  evidence  in  all  cases  as  against  the 
: t 

1  Ex  parte  Dalff,  3  D.  &  C.  728.  «  £z  pute  Bean,   17  Ves.  47. 

£z  parte  Pownal,  Id.  723.  1  Roae.  21 1. 

s  Rex  T.  BuUock,  1  Taunt.  82.  ^  £z  parte  Didt,  1  Roae,  51. 

3  Ibid.  14  Vea.  452.  ^  £z  parte  Daoy,  1  M.  &  A.  297. 

^  Ex  parte  Magmnis,  1  Roae»  60.  4  D.  &  C.  322. 

18  Ves.  289.  '  Ex  parte  HiU,  Mont  9. 

'  Ex  parte  Browne,  2   Swanst.  '^  £x  parte  Hall,  Moot.  354. 
290. 
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bankrupt,  and  in  all  actions  at  law  or  suits  in  equity,  brought 
by  the  assignees  for  any  debt  or  demand,  for  which  the  bank- 
rupt might  have  sustained  any  action  or  suit  had  he  not  been 
adjudged  bankrupt ;  that  he  became  a  bankrupt  before  the 
date  and  suing  forth  of  the  fiat,  and  that  the  nat  was  sued 
forth  on  the  day  on  which  the  same  is  stated  in  the  Gazette 
to  bear  date.  And  it  has  been  decided  that  the  words  ''  in  all 
cases,"  include  petitions  by  the  bankrupt  to  annul  the  fiat.^ 

It  is  no  ground  for  the  bankrupt's  application  to  annul 
a  fiat,  that  he  is  described  in  it  by  a  diiferent  name,  if 
that  was  the  name  which  he  had  himself  adopted  and  used; 
for  the  law  will  not  permit  a  man  to  say  that  ne  is  not  known 
by  a  name,  which  he  has  himself  held  forth  to  the  world  as 
his*  right  one.  And  where  there  is  only  one  commission 
issued,  and  the  name  is  itlein  sonuns,  a  variance  in  the  spelling 
does  not  seem  to  be  material.'  Nor  will  a  commission  be 
superseded  on  account  of  a  misdescription  of  the  bankrupt,  if 
he  is  well  known  by  the  description*  in  the  conmiission ;  nor 
if  he  be  described,  as  he  descrioed  himself  in  carrying  on  his 
trade,  and  according  to  the  popular  description  of  his  resi- 
dence, notwithstanding  it  is  not  the  legal  description.^  But  a 
commission  wholly  omitting  to  describe  the  bankrupt  of  the 
place,  where  he  had  chiefly  been  known  as  a  trader,  is  bad, 
though  his  last  place  of  trading  be  correctly  described;^  nor 
where  a  fetne  covert  trader  by  the  custom  of  London  was  by 
mistake  described  as  a  nidmvJ  But  where  the  bankrupts 
were  described  as  "of  Sun  Wharf,  London  and  Wolver- 
hampton"— and  it  appeared  they  had  no  residence  or  estab- 
lishment whatever  at  W  olverhampton, — the  commission  was 
in  this  case  superseded.**      But  "L.  H.  M.,  of  Finsbury- 

Suare,  in  the  city  of  London" — ^instead  of  the  "  county  of 
iddlesex," — la  not  a  material  misdescription.^  And  see 
further  as  to  the  description  of  the  bankrupt,  ante,  124,  et  seq. 
A  tender  made  to  the  petitioning  creditor  of  the  proving 
of  his  debt,  after  a  docket  had  been  already  struck  against 
the  bankrupt,  although  before  the  fiat  was  actually  issued,  is 
not  a  sufficient  ground  to  annul  the  fiat.'^  Nor  will  the  court 
annul  a  fiat  on  tne  bankrupt's  petition,  though  .consented  to 

1  Ex  parte  Thorold,  3  M.  D.  &  D.  <^  Ex  parte  Parrey,  2  O.  &  J.  225. 

285.  £x  parte  Readies,  2  G.  &  J.  243. 

3  Ex  parte  Smiih,  2  Rose,  25.  '  Ex  parte  Carringtwit   1  Atk. 

>  Re  Baldwin,  2  Rose,  20 ;  and  206. 

see  post.  ^  Ex  parte  Beckwith,  1  G.  &  J. 

*  Ex  parte  Hort/^.  2  Mad.  II.  20. 

Ex  parte  R6chard$,  2  M.  D.  &  D.  493.  '  Ex  parte  Smith,  1  G.  &  J.  256. 

»  Ex  parte  Wride,  2  G.  &  J.  99.  ^  Ex  parte  Jones,  3  D.  &  C.  697. 
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by  the  petitioning  creditor,  on  the  ground  that  the  bankrupt 
had  made  an  arrangement  for  the  payment  of  his  debt,  witn-^ 
out  being  satisfied  that  there  were  no  other  creditors,  or,  if 
there  were  any  such,  that  they  consented  to  the  application.' 
Although  tnere  may  be  a  strong  probability  that  tiie  person 
(against  whom  a  fiat  is  sued  out)  is  not  a  proper  object  for  a 
commission,  yet  if  the  depositions  establi^  the  bankruptcy, 
such  probability  merely  will  not  be  a  ground  for  the  court^s 
interrerence  to  stop  the  progress  of  the  fiat.* 


Section  II. 
Of  Applications  to  Annul  hy  other  Persons. 

The  fiat  may  also  be  annulled  (for  any  of  the  causes 
specified  in  the  previous  section)  upon  the  petition  of  other 
parties,  as  well  as  on  the  petition  of  the  bankrupt.  And  if 
the  petitioning  creditor  has  not  prosecuted  the  fiat  so  far  as 
to  give  an  interest  in  it  to  others,  he  may  apply,  as  a  matter 
of  course,  to  have  it  annulled,  unless  the  bankrupt  should 
Oppose  it.^  But  where  a  petitioning  creditor  having  heard 
and  believed  that  the  party  against  whom  the  fiat  had  issued 
was  a  married  woman,  the  court  would  not  for  this  cause,  on 
his  petition,  order  the  fiat  to  be  annulled,  but  merely  sua- 
penaed  the  prosecution  of  it.^  A  petitioning  creditor  cannot 
annul  a  fiat  without  first  applying  to  the  court ;  and  whare 
he  did  so  in  one  case,  upon  receiving  his  debt  from  the 
bankrupt,  he  was  ordered  to  refund  the  money  which  he  had 
so  received.^  A  fiat  of  bankrupt  is,  in  fact,  an  execation 
for  all  creditors;  and  the  petitioning  creditor,  therefore, 
cannot  receive  his  debt  and  annul  the  fiat,  while  the  other 
creditors  are*  unsatisfied.  Where,  too,  a  petitioning  cre- 
ditor applies  to  annul  a  fiat,  which  is  taken  out  with  a 
different  object  from  that  which  the  law  recognizes  as  the 
proper  object  of  a  fiat, — ^the  court  will  annul  the  fiat, 
witnout  prejudice  to  the  bankrupt's  right  of  action,  but 
will  not  give  any  direction  for  the  petitioning  creditor 
to  issue  another.^  Where  two  commissions  issum  against 
a  man,  the  first  by  a  wron^  name  (though  one  he  was  in 
the  habit  of  using) — and  tne  second  by  nis  right  name, — 

*  Ex  parte  Parr,  1  Deac.  77.  *  Ex  parte  Hadtaid,  \  Deac.  75. 

2  In  re  Lewis,  2  Rose,  59.  *  Ex  parte  Thomson,  1  Ves.  157. 

3  Ex  parte  Prowte,  1  G.  k  J.  92.  *  Ex  parte  Stokes,  7  Ves.  40S. 
Ex  parte  Palmer,  Mont,  fc  M.  211  ;  ?  Ex  parte  Smith,  1  Rose,  333. 
and  see  post. 
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upon  an  application  by  the  petitioning  creditor  under  the 
second  commission,  the  first  was  ordered  to  be  superseded ; 
for  where  there  is  a  commission  against  a  bankrupt  by  his 
right  name,  that  ought  to  stand  in  preference  to  the  other.^ 
A  petition  by  the  petitioning  creditor  to  annul  a  fiat 
(belore  it  has  been  opened)  ought  to  be  served  upon  the 
bankrupt.^  And  where  a  petitioning  creditor  applies  to  have 
the  fiat  annulled;  because  lie  is  unable  to  prove  an  act  of 
bankruptcy,  he  must  file  an  affidavit  that  the  fiat  was  issued 
bond  JidCy  and  that  the  application  is  made  without  any  com- 
promise with  the  bankrupt.^ 

So  any  other  creditor  of  the  bankrupt  may,  in  an  early 
stage  of  the  proceedings,  and  for  good  cause  shown  to  the 
court,  apply  oy  petition  to  annul  the  fiat,  notwithstanding  he 
has  proved  his  aebt."*  But  a  creditor  has  no  absolute  right  to 
have  the  fiat  annulled,  even  although  the  adjudication  may 
have  been  reversed,  the  annulling  of  the  fiat  bein^  a  matter 
resting  entirely  in  the  discretion  of  the  court;  ana  a  creditor 
who,  without  sufficient  reason,  delays  applying  till  two  years 
after  the  fiat,  comes  too  late.^  Ana  although  a  fiat  is  fraudu- 
lently sued  out,  yet  a  creditor,  whose  debt  is  impeachable  on 
the  ground  of  illegality,  cannot  petition  to  annul  it*  The 
petition  of  the  creditor  must  contain  an  allegation,  that  the 
petitioner  is  a  creditor,  or  it  will  not  be  heard/  And  where 
the  affidavit  (in  support  of  the  petition)  stating  that  the 
petitioner  is  a  creditor,  is  contradicted  by  the  examination  of 
the  bankrupt  before  the  commissioners, — ^an  inquiry  will  be 
directed,  as  to  whether  the  petitioner  was  a  creditor,  so  as  to 
entitle  him  to  petition.^  It  seems  that  a  creditor,  who  is  pro- 
ceeding against  the  bankrupt  at  law,  must  consent  to  dis- 
continue ^e  action,  if  he  applies  to  annul  the  fiat;  for  if  he 
will  not  do  so,  he  has  nothing  to  do  with  the  fiat,  nor  any 
resource  to  the  great  seal.^  Any  tampering  of  a  creditor 
with  the  bankrupt,  or  any  breach  of  feith*®  of  the  creditor, 
will  cause  the  petition  to  be  dismissed  with  costs.^^     But 

^  £z  parte  SchoJUld,  2  Rose.  246 ;         «  Ex  parte  Clarke,  2  D.  &  C.  194. 

and  aee  Stevens  v.  EUzee,  3  Camp.  Ex  parte  Maxwell,  3  M.  D.  &  D.  7 1 3. 
256.  *  Ex  parte  Jarman,  4  D.  &  C. 

>  Anon.  1  G.  &  J.  23.    Ex  parte  393. 

Barker,  Buck,  493.  Ex  parte  Forth,  ^  Ex  parte  Oxley,  I  G.  &  J.  12. 

1  Mont.  &  M.  10.  *  Ex  parte  Fowles,  Back,  98.  Ex 

>  Re  Catchpot,  2  Dea.  98.  parte  Bold,  1  Cox,  423.    Ex  parte 
^  2  Rose.  33.    Ex  parte  B<m$er,  Hudson,  2  Russ.  456. 

Ibid.  61.    2  Rose,  62.    In  2  Mad.         *  Ex  parte  Joseph,  1  Rose,  189. 
281,  it  is  reported  to  have  been     Ex  parte  Har(i«n6er^A,  ibid.  206. 
held,  that  a  creditor,  who  has  not        ^  Ex  parte  Miickhouse,  3  D.  &  C. 
proved,  cannot  petition  to  supersede     25. 

«  ccymmission.    Sed  quaere.  "  Ex  parte  Baker,  2  D.  &  C.  362. 

TOL.  I.  PP 
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when  a  creditor,  honestlj  bdieving  a  fiat  to  be  i&TaUd,  does 
not  prove  under  it — but  (acting  adTerael j)  dedares  to  die 
bankrupt  and  his  firiends,  thii  he  means  to  petition  to 
annul  the  fiat,  unless  his  debt  is  paid,— ^Ais  is  net  sndi 
a  tampering  as  will  bar  his  p^ition.*  After  the  banknuft, 
howeTor,  has  obtained  his  oertificaley  the  fiat  will  not  oe 
annulled;  unless  the  invalidity  of  it  appears  on  the  fine 
of  the  proceedings^^  or  the  petition  accoaata  satisftctoiilj 
for  the  delay,^  or  unless  a  case  of  fraud  is  made  out 
against  the  bankrupt,  and  the  fraud  must  be  allied  in  die 

rtion,  it  is  not  enough  to  state  it  in  the  affidavit^  And  if 
has  conducted  himsdtf  honestly,  the  fiat  will  not  be 
annulled  at  the  instance  of  the  creditors  after  certificate- 
although  there  is  an  objection  to  the  trading,  the  pedtioBiiig 
creditor's  debt,  or  the  act  of  bankruptcy — and  thou^  debtors 
to  the  estate  upon  that  ground  refuse  to  pay  €be  assignees.' 
If  the  court  makes  any  order  upon  such  a  petition,  it  inB 
be  to  direct  an  issue  to  try  the  bankruptcy ;  for  after  the 
bankrupt  hss  got  his  certificate,  a  creditor  can  have  no  ae^ 
at  law  against  nim — as  the  certificate  (unless  it  has  been  ob- 
tained by  fi^ud,  or  is  void  under  thiB  statute)  is  a  oondusTre 
bar  against  him — that  of  itself  being  evidence  of  the  trading; 
act  of  bankruptcy,  Ac.  And  where  a  commission  was  nro- 
ceeded  upon  in  t&e  usual  manner,  and  all  the  creditors  W 
acquiesced  in  it,  and  the  whole  was  completely  finked,— 
Lord  Hardwicke  refused  to  supersede  it  on  a  petition  of  the 
creditors — ^which  suggested  that  an  action  had  been  Infougiit 
by  the  assignees  to  recover  some  part  of  the  bankrupt's  pro- 
perty— and  that,  a  witness  having  stated  that  an  act  of  bank- 
ruptcy was  committed  before  the  petitioning  creditor's  debt 
accrued,  (which,  under  the  fi>rmer  law,  renaered  a  commis- 
sion invalid,)  the  assi^ees  submitted  to  a  nonsuit ; — foit  such 
submission  of  the  assignees  was  held  to  be  not  a  sufficient  de- 
termination of  the  bankruptcy ; — and  the  act  of  bankraptcr, 
also,  (stated  to  be  proved  by  the  witness  at  the  trial)  was 
consioered  in  this  case  to  be  somewhat  of  a  doubtful  nature.^ 
If  it  is  clear  that  the  petitioning  creditor  has  no  AmmI  Jki^ 
intention  of  proceeding  with  the  fmt,  the  court  will  then  order 
it  to  be  annulled,  wimout  regard  to  the  expiration  of  the 
fourteen  days  under  the  general  order.*^  And  in  all  cases  of 
fraud,  the  nat  will  be  annulled  as  a  matter  of  oouiee— as 

1  Ex  parte  Paterson,  1  Ro6e,40S.  *  Ex  pute  Owrifl*,  9  Rok,  SS4 ; 

*  Kx  parte  Lmi,  Buck,  75.  and  see  ex  paite  Bfmde,  14  Vh,  602. 

'  Ex  parte  Oregwy,  3  M.  D.  ft  <  Ex  parte /)«Mniftet,  1  Atk.  145: 

B.  572.  but  see  ex  parte  Bmt,  4  Mad.  570. 

^  Ex    parte   Wyati,   3  D.  ft  C.  ^  Re  Levy,  Moot,  ft  M.  U. 
vSw. 
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where  there  is  a  fraudulent  misdescription  of  the  bankrupt 
for  the  purpose  of  misleading  creditors,^  as  where  the  bank- 
rupt  carried  on  business  in  the  tanm  of  Carnarvon^  and  he 
was  described  as  of  some  obscure  village  in  the  county  of 
Carnarvon,  where  he  merely  resided,  and  did  not  carry  on 
any  business.^  And  in  all  cases  of  fraud  the  court  will  annul 
a  hat  without  regard  to  any  lapse  of  time,  and  although  the 
bankrupt  has  obtained  his  certificate.^  But  when  a  misde- 
scription is  so  slight  that  no  creditor  is  deceived  by  it,  the 
court  will  not  then  annul  the  fiat,  on  the  petition  of  a  creditor 
who  has  no  intention  to  issue  another  fiat.* 

So  any  party,  who  can  show  that  he  sustains  a  grievance 
£rom  a  nat,  may  petition  to  annul  it,  notwithstanding  he 
claims  adversely  to  it.  A  trustee,  therefore,  under  a  trust 
deed,  which  the  fiat  would  overreach,  may  petition  for  this 
purpose.* 

One  of  the  most  usual  grounds  for  the  application  on  the 
part  of  the  creditors  is,  any  preference  shown  by  the  bank- 
rupt to  the  petitioning  creditor.  Thus,  where  the  petitioning 
creditor,  though  with  the  knowledge  of  two  or  three  other 
creditors,  received  his  debt  from  the  bankrupt  after  the  issuing 
of  the  commission, — ^the  commission  was  superseded,  even 
on  the  petition  of  a  creditor  privy  to  the  transaction.®  But 
it  is  doubtful  whether  that  creditor  would  have  been  permitted 
to  sue  out  a  fresh  commission.^  So,  where  the  commission 
appeared  to  be  clearly  the  commission  of  the  bankrupt  and 
not  of  the  creditor,  and  the  bankrupt  had  evidently  the 
management  and  direction  of  it — ^the  lord  chancellor  was  ac- 
customed to  supersede  it.^  But  a  trader  may  now,  as  we  have 
before  seen,*  by  making  a  private  declaration  of  his  insolvency 
at  the  bankrupt  office,  commit  a  valid  act  of  bankruptcy  to 
support  a  commission  against  him ;  and  the  7th  section  ex- 

Erassly  declares,  that  no  commission  founded  on  this  act  of 
ankruptcy  shall  be  deemed  invalid,  by  reason  of  such  a  de- 
claration being  concerted  or  agreed  upon  between  the  bank- 
rapt  and  any  of  his  creditors.  And  oy  1  <fe  2  Will.  4,  c.  66, 
s.  42,  no  fiat  can  be  annulled,  nor  any  adjudication  reversed, 

*  £x  parte  ShadboU,  Mont.  89.         ^  Ex  pute  Smith,  1  Rose,  333. 
Ex  parte  Dart,  2  D.  &  C.  543.    Ex         »  Ex  parte  Stqf,  Buck,  431.   Ex 
part;e  Poole,  2  Cox,  227.  parte  Prosser,  ibid.  77.    Ex  parte 

*  Ex  parte  Morris,  1  Dcac.  498.       Grant,  1   G.  &  J.   17.    Ex  parte 
3  Ex  parte  Mmde,  14  Vet.  602.     OoutkwaUe,  1  Rose,  87.    Ex  parte 

Ex  parte  Cuttm,  Buck,  68.  Edmonton,  7  Ves.  303.     Ex  parte 

^  Ex  parte  MiUs,  3  D.  &  C.  8^8.       Binner,  1  Mad.  250,  &c. 
«  Ex  parte  Jones,  3  D.  &  C.  697.         *  Ante,  87. 

*  Ex  parte  Brine,  Buck,  19 ;  and 
see  ante. 
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by  reason  only  that  the  fiat  or  adjudication  has  been  concerted 
between  the  petitioning  creditor  and  the  bankrupt.  So  by 
the  5  &  6  Vict.  c.  122,  s.  8,  no  fiat  is  to  be  deemed  invalid 
by  reason  of  the  act  of  bankruptcy  being  concerted  or  agreed 
upon  between  the  bankrupt  and  any  cnditor,  or  other  person. 

Another  cause  for  annulling  the  fiat  at  the  instance  of 
a  creditor,  is,  where  there  has  been  an  unreasonable  deky 
in  the  prosecution  of  it  by  the  petitioning  creditor — 9S 
where  the  adjudication  is  not  made  until  nine  months  after 
the  fiat  issued — ^notwithstanding  the  delay  may  be  occa- 
sioned by  the  acts  of  the  bankrupt,  and  may  also  De  with  the 
concurrence  of  most  of  the  creditors.  I<or  the  pubUcy  as 
well  as  the  bankrupt  and  his  creditors,  are  interested  in  the 
due  prosecution  of  a  fiat ;  as,  until  the  bankruptcy  is  de- 
dared,  the  bankrupt  is  in  the  situation  of  a  person,  with 
whom  all  the  world  ostensibly,  and  yet  nobody  in  reality, 
can  deaL^  And  a  fiat  which  is  not  proceeded  in  after  it 
has  issued  within  the  time  limited  by  the  general  order  ^  may 
(as  we  have  before  seen)  '  be  superseded  by  any  creditor,  ex- 
cept the  petitioning  creditor,  as  a  matter  of  course,  by  a  mere 
application  at  the  ^bankrupt  office. 

The  assignees  may,  also,  apply  to  annul  a  fiat,  eren  fiir 
defects  appearing  on  the  proceedings ;  but  such  an  appEcar 
tion  will  be  watched  with  great  jefdousy,  as  it  is  their  duty, 
in  the  first  place,  to  do  all  in  their  power  to  dear  any  doaras 
as  to  the  validity  of  the  fiat^  And  they  should  not  join 
with  a  creditor  wno  has  an  interest  adverse  to  the  fiat,  on  a 
petition  to  annul.^  So  much,  indeed,  is  it  considered  incum- 
Dent  on  them  to  support  the  fiat,  under  which  they  derive 
their  trust,  that  the  court  will  refuse  to  indemnify  them 
against  the  consequences  of  a  supersedeas^  at  whosesoever 
instance  the  same  maybe  issued/ 

And  where  assignees  had  brought  an  action,  in  which  thej 
were  not  able  to  prove  a  sufficient  trading  to  support  the  com- 
mission,  and  had  also  done  other  acts  under  the  commission, 
and  then  presented  a  petition  to  have  it  superseded,  and  that 
all  costs  and  expenses  might  be  paid  by  the  petitioninff 
creditor;  it  was  hdd  that  the  application  came  too  late,  ana 
that  they  were  themselves  liable  tor  the  costs  which  had  been 
incurrecu® 

>  Ex  parte  Luke,  1  G.  &  J.  361.  ^  Ex  parte  Graves,  1  G.  ft  J.  86. 

Ex  parte  Beit,  Mont  ft  M.  63.  *  Ex  parte  WUkg,  2  M.  ft  A. 

^  LordLoughborough«26tliJiine^  672. 

1793.  7  In  re  Brpant,  2  Rose,  17. 

'  Ante,  127.  »  Ex  parte  Paul,  Mont,  ft  M. 

'*  Ex  parte  Oale,  1  G.  ft  J.  41.  185. 
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A  third  commission  against  a  bankrupt,  who  had  not  p£dd 
15«.  in  the  pound  under  the  second,  was  held  to  be  supei^ed- 
able  on  the  petition  of  a  person  who  had  been  summoned  to 
attend  the  commission  as  a  witness.^ 

Where  the  bankrupt  died  after  the  petition  was  presented 
it  was  ordered  to  stand  over  until  his  personal  representatives 
were  served.* 

If  the  sole  assignee  be  a  creditor  and  sign  the  consent  to 
the  fiat  being  annulled,  he  need  not  be  served  with  the  peti^ 
tion.^  And  on  a  petition  to  supersede  bjr  consent  of  creditors, 
the  official  assignee  need  not  sign  the  petition^ 


Section  III. 
Of  the  Effect  of  Annulling. 

A  commission  was  not  actually  superseded  bj  merely  ob- 
taining an  order  for  a  supersedeasy  it  being  necessary  that 
the  writ  itself  should  be  issued  to  supersede  it  effectually. 
Therefore,  where  an  order  for  superseding  a  commission  was 
obtained  under  a  general  order  for  want  of  prosecution,  but 
the  commission  was  opened,  and  the  bankruptcy  adjudged 
before  the  writ  of  supersedeas  was  sealed, — ^the  commission 
was  under  these  circumstances  supported.^ 

And  even  the  writ  of  supersedeas,  though  the  great  seal 
had  been  affixed  to  it,  was  inoperative  wlule  it  remained  in 
the  hands  of  the  lord  chancellor;  but  a  delivery  of  it  to  the 
messenger,  although  it  was  not  taken  out  of  the  bankrupt 
office,  was  a  delivery  to  the  party .• 

By  superseding  a  commission — every  thing  which  had 
been  done  under  it  was  considered  (under  the  former  law^  to 
become  void,  whilst  the  writ  of  supersedeas  remained  in  force 
— without  any  limitation  as  to  the  period  of  time  that  might 
intervene  between  the  issuing  of  the  commission  and  of  the 
iupersedeas.  Therefore,  where  a  bankrupt  (after  his  creditors 
had  released  him,  and  given  him  his  certificate^  petitioned  to 
supersede  a  commission,  and  for  liberty  to  collect  the  debts 
stul  due  to  the  estate, — Lord  Hardwicke  said  that  it  was 
imprudently  prayed  to  supersede  the  commission,  since  that 

*  £z  parte  Lane,  Mont.  12.  Ez  parte  Layton,  ibid.  434.  Ex  parte 
'  Ex  parte  Leworthy,  Mont.  54.       Hardwicke,  ibid.    PoynUm  y.  Poster^ 

*  Ex  parte  Ramsay,  I  M.  St  A.     3  Camp.  58. 

708.  '  Ex  parte   Freeman,    1    Rose^ 

4  Ex  parte  Parker,  3  D.  a  C.  1 12.     380. 

*  Ex  parte  Leicester,  6  Ves.  429. 
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would  entirely  defeat  the  certificate;  and  lie  therefore  made 
a  special  order,  enabling  the  bankrupt  merely  to  collect  the 
debts.^  Before  the  6  Geo.  4,  c.  lo,  tlie  title  also  of  pur- 
chasers under  the  commission  was  in  like  manner  entirely 
defeated  by  the  supersedeas,^ — ^the  effect  of  which  was  con- 
sidered to  divest  the  estates  previously  conveyed  to  the  a5- 
signees  by  the  iissignment  and  bargain  and  ^e ;  for  which 
reason  the  lord  chancellor^  as  has  been  before  observed, 
frec|uently  refused  to  supersede  a  commission  (and  this  even 
upon  the  consent  of  all  the  creditors)  where  bond  Jidt  pur- 
chasers were  in  possession  of  any  part  of  the  bankrupt  s 
property — ^unleas  the  bankrupt  chose  to  confirm  the  purchaj«^s 
under  which  they  claimed.^  And  for  the  same  reason,  whert' 
a  first  commission  was  superseded  in  favour  of  a  second 
commission,  it  was  always  the  practice  of  the  court  to  caii 
upon  the  assignees^under  the  second  commission  to  confirm 
any  sale  made  by  the  former  assignees.** 

This  indiscriminate  and  general  effect  of  the  supersedfos 
was  restrained  by  section  87  of  6  Geo.  4,  c.  16,  accordmjr 
to  which  no  title  to  any  real  or  personal  estate  sold  onder 
any  commission,  or  under  any  order  in  bankruptcy,  can 
be  impeached  by  tJie  bankrupt,  or  any  person  claiming 
wider  liim,^  in  respect  of  any  aefect  in  the  suing  out  of  the 
commission,  or  in  any  of  the  proceedings  under  the  same, — 
imless  the  bankrupt  shall  have  commenced  proceedings  to 
supersede  the  commission,  and  duly  prosecuted  the  same 
mthin  twelve  calendar  inonths  finom  the  issuing  thereof. 
And  by  section  94,  if*  the  commission  be  supersedeid,  all  per^ 
sons  Irom  whom  the  assignees  shall  have  recovered  any  real 
or  personal  estate,  either  by  judgment  or  decree,  are  di^ 
chai*ged  from  all  demands  oy  the  bankrupt — as  well  aa  all 
persons  who  shall  without  action  or  suit  bandjide  deliver  up 
possession  of  any  real  or  personal  estate  to  the  assignees,  or 
pay  any  debt  claimed  by  them ; — provided  no  notice  to  try 
the  validi^  of  the  commission  has  been  given  by  the  bank- 
rupt, and  been  proceeded  in,  within  the  time  and  in  nuamer 

*  £z  parte  LeaoerUmd,   I   Atk.  tanArupl,  or  penonsduaing  under 

145.  him  %»  pmrekaten,  devuem^  kevt,  or 

-  £x  parte  Jackson,  8  Ves.  533.  yenonal  repraentativa^  and  does 

'  Ex  parte  MUner,  19  Vea.  204 ;  not  protect  a  porchaser  against  the 

and  see  ex  parte  Edwardi,  10  Ves.  assignees  under  a  second  commis- 

104.    Ttcogwd  V.  Htmketf,  Buck,  sion;  for  aaaigneeB  do  not  dafan,  in 

67.  strictness,  under  the  bankrupt,  bat 

^  Ex  parte  Smith,  Bock,  262,  in  adversely  to  him,  and  by  opmtioa 

note.  of  law.     Gould  v.  Skoyer,  6  Bing . 

^  This  section  merely  protects  a  738. 
purchaser  against  any  claim  of  the 
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required  by  the  act.  And  in  a  recent  case^  it  has  been  held, 
that  neither  a  supersedeas  nor  an  order  to  annul  has  any 
retrospectiTe  effect|  so  aa  to  invalidate  acts  done  under  tha 
commission  or  fiat.  By  6  Geo.  4  c.  16,  s.  16,  a  fiat  against 
several  partners  may  now  be  annulled  against  one  partner 
without  affecting  its  validity  as  to  the  others.^ 

Where  a  commission  is  superseded,  after  a  creditor  (at 
whose  suit  the  bankrupt  is  detained  in  custody)  has  proved 
nnder  the  commission — ^in  consequence  of  which  the  bank- 
rupt has  been  dischai^ed, — ^the  creditor,  we  have  seen  in  a 
former  chapter,^  may  proceed  in  the  action  as  if  he  had  not 
proved  his  debt.  Accordiugly,  where  a  bankrupt  was  dis- 
charged from  an  execution,  which  was  pending  against  him 
at  the  time  of  the  proof  of  the  execution  creditor,  and  the 
commission  was  afterwards  superseded,  on  the  ^ound  of  its 
being  fraudulently  issued  to  defeat  the  plaintifi''8  claim,— 
it  was  held  that  the  bankrupt  might  be  retaken  under  the 
execution.^ 

The  jurisdiction  in  bankruptcy,  it  has  been  also  observed,^ 
is  not  aetermined  by  the  superseding  of  the  commission,  as 
&r  as  respects  all  acts  which  have  been  done  under  it  before 
it  was  superseded.^  The  court  of  review  has,  therefore,  even 
after  the  fiat  is  annulled,  a  discretionary  power  still  to  grant 
relief  to  any  person  who  has  been  injured  by  its  operation 
during  the  period  of  its  existence.    And  it  also  retains  its 

Sower  over  the  proceedings,  which  it  sometimes  orders  to  be 
eposited  in  the  bankrupt  office  for  safe  custody/  Indeed, 
from  the  tenor  of  the  writ  of  supersedeasy  it  would  seem  that 
itd  effect  was  in  reality  not  absolutely  to  vacate  the  oommis* 
sion,  but  merely  to  render  it  dormant;  ^  for  it  commands  the 
commissioners  only  ^^  to  statf  and  surcease  aU  further  pro* 
ceedings  upon  the  oommission," — ^without  directing  the  com- 
niission  itself  to  be  ^uaslied  or  cancelled. 

Where  a  commission  had  been  superseded  on  the  ground  of 
there  not  being  a  valid  petitioning  creditor's  debt,  and  a  fresh 
commission  had  been  issued,  and  the  same  assignees  oboseny 

*  SmaUcoambe  ▼.  Ottmer.  2  Dow.  AUbriek,  4  Banr.  3482.  Biaekhtru 
&  L.  217.  ▼.  Stupart,  2  East,  243. 

'  See  ante.   Ex  parte  Bygram^  ^  Ante,  15. 

2    G.  &  J.    391.      Re   Coleman^  *  £xparteBmia/,UVe8.558.  Ex 

1  Mont.  &  M.  15.  part«^aiTefi,l  Rote,  276.    19  Vet. 

<  Cbapw  iz.  aect  2.  162.    £s  ptrte  Feclor,  Buck,  428. 

*  Baker  v.  Ridgwoff,  2  Bing.  42.  Ex  parte  Cotoan,  3  B.  ft  A.  123. 
This  coald  not  formerly  be  done.  '  Ex  parte  Shaw,  I  Jac.  270. 
See  ante.  201*  note  (5).    Jaques  1  G.  ft  J.  124. 

V.  mth^,  I  T.  R.  «67.  IWner  v.  ^  Buck,  200,  note  (a) ;  and  «•• 
Uayne,  7  T.  R.  420.     yigers  v.     post,  "  Procedendo,"  and  vol.  ii. 
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— ^it  was  determined;  that  they  could  not  enforce  the  per- 
formance of  a  contract  of  sale  of  property  made  by  them 
under  the  first  commission ;  for,  not  being  then  able  to  prove 
a  good  petitioning  creditor's  debt;  they  could  not  at  the  period 
of  the  contract  make  out  a  valid  title.  ^ 


Section  IV. 

Oftfie  Writ  of  Procedendo. 

The  writ  of  procedendo  issues  under  the  gr^t  seal;  upon 
the  special  order  of  the  lord  chancellor ;  and  it  is  granted  for 
the  purpose  of  ordering  the  commission  to  be  proceeded  in, 
when  it  has  been  suspended  by  a  writ  of  supersedeas  issued 
without  sufficient  cause.  It  operates  in  the  same  way  with 
respect  to  commissioners  of  bankrupt,  as  it  does  with  respect 
to  commissioners  of  ot^er  and  terminer,  and  justices  of  the 
peace ; — whose  authority,  when  suspended  by  writ  of  f^P^^ 
sedeaSf  may  be  restored  by  the  writ  of  procedendo.^  This 
latter  writ  recites  the  previous  writ  of  supersedeas,  which  Tas 
has  been  already  observed^  does  not,  in  strictness,  render  the 
commission  absolutely  void,  but  merely  suspends  its  operation; 
though  (whilst  it  does  continue  in  force)  it  has  been  held  to 
avoid  all  acts  that  have  been  previously  done  under  the  com- 
mission,— a  consequence,  however,  that  seems  to  be  scarcely 
warranted  from  the  language  of  the  writ^  The  procedendo 
directs  the  commissioners  to  proceed  upon  the  commission,  and 
to  put  the  same  in  execution,  as  if  the  same  had  not  been 
superseded.  The  effect  of  the  writ  is,  therefore,  to  place  eveir 
thing  in  the  same  situation  as  if  the  supersedeas  had  not  issued. 
But  so  much  caution  was  observed  by  the  court  in  issuing 
the  supersedeas,  that  it  is  seldom  neoessaiy  in  practice  to 
apply  for  a  writ  of  procedendo.  In  two  cases,  where  it  ap- 
pears to  have  been  granted — the  petitioning  crMitor  wax, 
m  one,  prevented  from  prosecuting  the  commissian  by  the 
artifices  of  two  persons,  whose  olnect  was  to  delay  the  pro- 
secution of  the  commission  until  af^  two  months  nad 
expired,  so  as  to  eive  effect  to  certain  tnmsactions  between 
them  and  the  ban&upt,  which  the  commission  (tf  not  super- 
seded) would  have  overreached; — and  Lord  Eldon,  under 
these  circumstances,  directed  the  writ  of  supersedeas  to  be 

>  BerUett  ▼.  Tuehm^  1  Ifanh,  *  RegUt.  134.  IS  Am.  31.  H. 
6S8.    8  Row,  486.  P.  C.  163.     1  BL  Ccnb.  3S3. 

'  Aiidaeettiti^87l. 
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quashedy  and  a  procedendo  to  issue.*  In  the  other  case, 
where  the  witness  to  prove  the  act  of  bankruptcy  was  kept 
out  of  the  way  by  the  bankrupt  and  his  wife,  for  the  purpose 
of  avoiding  the  service  of  the  summons  to  attend  the  commis- 
sioners, and  the  petitioning  creditor  was  by  that  means  pre- 
vented from  prosecuting  the  commission  to  adjudication, — a 
writ  oi  procedendo  was  directed  by  the  lord  chancellor  to 
issue,  after  the  commission  had  been  superseded  (upon  the 
petition  of  the  bankrupt)  for  want  of  prosecution^  imder  the 
general  order. 

Where,  before  the  bankruptcy  court  act,^  commission  was 
superseded  upon  the  certificate  of  the  vice-chancellor,  Sir 
Thomas  Plumer  thought  that  he  might,  of  his  own  authority, 
hear  a  petition  for  a  writ  of  procedendo  to  issue,  and  certify 
the  proprietv  of  awarding  such  writ.'  And  although  the 
lord  chancellor  has,  upon  a  fiat  being  ordered  to  be  annulled 
by  the  court  of  review,  issued  his  confirmatory  order,  yet  the 
court  of  review,  upon  a  proper  case  for  re-hearine,  can,  in 
effect,  order  a  procedendo^  by  means  of  its  intimation  to  the 
lord  chancellor.^ 

^  Ex  parte  KmgM,  2  Rose,  319.  ^  £z  parte  Lavender,  4  D.  &  C. 

'  Ex  parte  Bowler,  Buck,  258.         496. 
'  Ex  parte  Crump,  Buck,  3. 


1*  p  3 


874 


CHAPTER  XXI. 

OP  THE  PRACTICE  ON  PETITION  TO  THE  COUHT  OF  REVIEW, 
AND  ON  APPEAL  TO  THE  LORD  CHANCELLOR. 

The  proper  and  usual  course  of  making  any  application 
lo  the  court  of  review  is  by  petition^— except  in  cases  of 
applying  for  a  habeas  corpus,  when  the  proceeding  ought 
to  De  by  motion^  though  the  writ  has  been  ^ranted  in  some 
few  instances  on  petition.^  An  application  oy  motion,  also, 
has  been  sometimes  entertained  before  the  commisaion  has 
been  opened  ^— or  for  the  amendment  of  the  minute^  of  an 
order* — or  for  a  special  order  as  to  service,*  but  it  cannot 
be  made  to  adjourn  a  petition/  It  is  a  general  rule,  that 
a  petition  should  not  be  presented,  where  relief  is  provided 
for  by  a  general  order — otherwise  it  will  be  dismissed  with 
costs.® 

A  petition  lies  to  restrain  a  bankrupt  from  proceMlixi^  at 
law  to  dispute  the  fiat.*  But  the  court  will  not  interfere 
between  two  adverse  claimants,  one  claiming  as  equitable 
mortgagee,  and  the  other  under  a  prior  lease  made  by  tlie 
bmikrupt  of  the  same  property,  when  the  estate  of  the  fiank- 
rupt  has  no  interest  in  the  question.^® 

A  petition  may  be  framed  in  the  alternative;  and  the 
respondent  cannot  call  upon  the  petitioner  to  elect  to  proceed 
for  only  one  of  the  objects  of  the  petition,  unless  under  special 
circumstances.^' 

No  statements  should  be  made  in  a  petition,  which  are  in- 
consistent with  the  legitimate  object  of  the  relief  it  prays- 
For  though  an  order  might  be  made  upon  one  part  of  it,  yet 

1  In  re  Widker  (before  the  Lords        «  I  Mont.  Dig.  134. 
Commissioners],  2  M.&  A.  270, and         '  Ibid. 

see  note  (a)  to  ez  parte  Lvcat,  1  ^  Ex  parte  Andermm^  Buck,  38. 

M.  &  A.  100.  Ez  parte  P«yfof^  ibid.  200. 

2  7  Ves.  425.  TViytor'^case,  8  Ves.  ^  Re  Hardy,  6  Mad.  252. 
328.    Ex  parte  Tomkintm,  10  Ves.  "  Ex  parte  WatU,  1  Rose.  436. 
106.    Ex  parte  Hiamt,  18  Ves.  237.  •  Ex  parte  HiU,  Mont.  9.           - 

>  Ex  parte /amer,  lP.Wms.610.  ^  Ex  parte  lUffoU,  3  D.  &  CT 

Ex  parte  Ltn^ood,  1  Atk.  240.     1  294. 

Swanst.  31.    Ex  parte   Hayman,  ^  Ex  parte  ^cAo^ey,  Bade,  476. 
2  G.  &  J.  26. 
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wbere  there  is  nuoh  groundleas  imputation  against  a  pany, 
the  whole  will  be  dismissed  with  oosts.^  But  when  a  petitios 
oontained  only  two  points,  Losd  Eldon  did  not  think  that  he 
was  preventea  firom  making  an  order  as  to  one,  because  ht 
could  not  make  an  order  as  to  the  other.^  Where  the  prajer 
of  a  petition  was  to  expunge  a  charge  of  collusion  made  ia 
anotner  petition,  and  to  oe  heard  before  that  petition  came  on. 
— ^the  last  petition  was  dismissed  with  costs:  for  the  lord 
chancellor  said,  that  he  could  not  possibly  decide  whetlMr 
there  was  any  foundatioii  for  tiie  cnarge  or  not,^  without 
previously  bearing  the  matter  complained  of  in  the  first 
petition.  A  petition,  also,  to  expunge  the  proofs  that  had 
oeen  made  by  various  creditors  upon  certain  bills  of  exchange, 
was  dismissed,  on  the  ground  of  oeing  multifarious.  ButSie 
vice-chancellor  refused  to  give  costs  to  the  creditors  who  op- 
posed this  petition ;  as  that,  he  said,  would  be  to  make  those 
creditors,  whose  debts  were  beyond  dispute,  contribute  to  the 
defence  of  doubtful  debts.^ 

So,  the  claims  of  difiecrent  persons  cannot  be  united  in  the 
same  petition,  as  where  three  creditors  pejition  for  an  order 
to  prove  three  distinct  debts  ;^  but  wnen  they  have  one 
common  object,  as  to  procure  a  new  choice  of  assignees,  then 
such  a  petition  would  not  be  multi&rious.* 

A  creditor  cannot  present  a  petition  to  prove,  until  the 
commissioner  have  rejected  his  proof;  and  tne  petition  must 
also  state  the  grounds  of  their  rejection  of  it/  Therefore, 
where  a  creditor,  after  attempting  to  prove  6,000Z.  before  the 
commissioners,  petitioned  to  prove  10,000/., — ^the  petition 
was  dismissed.^ 

Where  one  of  several  assignees  presents  a  petition,  he  must 
either  make  his  co-assignees  parties,  or  serve  them  with  the 
petition.^  But  such  a  petition  cannot  in  general  be  sup- 
ported, without  assigning  some  reason  for  the  others  not 
oeing  joined.  Where,  however,  a  petition  was  presented  by 
one  of  four  assignees,  describing  himself  as  '^  acting  assignee,^' 
and  stating  that  one  had  become  bankrupt,  and  Im  the  king- 
dom, that  another  had  retired  from  business  and  resided  at  a 

'  Ex  parte  Femtm^  13  Vet.  270.  £x  perte  Wright,  2  Ves.  jun.  41. 

'  Ez  perte  Rim,  I'Row,  37.  Ex  parte  De  Tattet,  1  V.  &  B.  280. 

'  Ex  parte  Leigh,  Buck,  132.  £z  parte  Curtis,  1  Rose,  274.    Ex 

*  Ex  parte  Cokt,  Buck,  256.  parte  Schmaling,  Buck,  93. 

^  Ex  parUSaer,  Moat. &  M.  S80.  ^  £k  parte  J^Vy,  5  Mad.  132. 

^  Ex  parte  Bou^/Md,  Moot.  128.  *  Ex  parte  Fotbroohe,  3  Dea.  686. 

Ex  parte  HowtU,  Mont.  129.  Sz  parte  Br$ret9n,  3  M.  D.  &  P. 

'  Ez  parte  Wilion,  I  Coz,  808.  614. 
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distant  place^  and  that  the  fourth  had  oonconed  in  the  peti- 
tion ;  this  was  held  to  be  sufficient.^ 

A  petition  should  he  properl;^  entitled  in  the  bttnknmteyj 
or  it  cannot  be  heard ;  for  il  it  is  headed  '^  m  Chancery j  no 
order  in  bankruptcy  can  be  made  upon  it.^  But  if  it  is  cor- 
rectlj  entitled  m  tl^  bankruptcy ^  it  is  not  vitiated  by  bdng 
also  entitled  in  Chancery.^  And  where  a  petition  by  ass^ 
nees  under  a  joint  commission  to  supersede  a  separate  com- 
mission, (which  had  been  issued  against  one  of  the  oankrapts,) 
was  entitled  in  the  joint  commission  only,  it  was  held  bad; 
but  the  court;  in  such  a  case,  will  allow  the  petition  to  stand 
over  for  the  purpose  of  amending  the  tide.* 

A  petition  for  the  committal  of  a  person  for  publishing 
insulting  observations  on  the  court  of  review,  and  on  parties 
engaged  in  litigation  before  it,  with  reference  to  proceedings 
on  a  particular  bankruptcy,  is  properly  entitled,  in  the  matter 
of  such  a  bankruptcy.^ 

By  a  general  order  of  Lord  Eldon's,^  all  petitions  in  bank- 
ruptcy presented  for  hearing  must,  before  they  are  presented, 
be  respectively  signed  by  uie  petitioners,  except  in  case  of 
partnership,  or  absence  %rom  the  kingdom ;  in  the  former  of 
which  cases,  the  signature  of  one  of  the  parties  will  be  deemed 
sufficient ;  and  in  tne  latter  case,  the  petition  must  be  signed 
by  the  person  presenting  it  on  behali  of  the  person  abroad. 
But  in  one  case,  where  the  parties  to  a  petition  were  veir 
numerous,  the  court  permitted  it  to  be  heard,  on  its  being 
signed  by  one  of  the  parties  only,  and  attested  by  his  soU- 
citor.^ 

This  order  will  not  be  dispensed  with,  except  under  very 
special  circumstances  verified  by  affidavit®  But,  where  tlue 
petitioners  lived  at  York,^  or  in  Scotland,^®  and  their  sienui- 
tures  could  not  be  obtained  before  the  petition  day,  the  lord 
chancellor  permitted  the  agents  in  town  to  sign  it  for  them, 
the  agents  tmdertaking  to  be  answerable  for  costs.  But  if 
a  petitioner  reside  in  Scotland,  the  sigiiature  of  the  petitiono* 
is  sufficient,  and  the  petition  need  not  l)e  signed  by  an  agent^^ 

1  Ez  pwte  Caldec9tt,  Mont,  ft  M.  •Ex  parte  TWner,  3  M.  D.  ft  D. 
433.  523. 

*  Ex  parte  Oland/Md,  1  G.  ft  J.        •  1 2th  August.  1809. 

887.  7  Ex  parte  Fmet,    Mont.   516. 

*  Ex  parte  HudfOii,  2  6.  ft  J.     Anon.  id.  517. 

828.  •  Anon.  1  Rose,  99. 

*  Ex  parte  3ra2f.Buck.  280;  and  *  In  re  BoUero,  1  Roae,  231.  Ex 
see  ex  parte  Beddam,  I  Rote,  310.     parte  Sttme,  Buck,  255. 

Ex  parte  Rew,  1  Mad.  809.    Ex         ><>  Re  T^mg,  3  M.  D.  ft  D.  93. 
parte  Byron,  2  Rose,  368.  "  Ex  parte  PmO,  Mont.  252. 
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When  a  jpetition  is  presented  by  assignees^  it  must  be 
signed  by  aU  who  present  it,  and  not  by  one  only^  as  in  the 
case  of  partners ;  out  a  petition  by  two  assimees^  on  behalf 
of  themselves  and  a  third  assignee,  who  had  not  signed  the 
petition^  was  held  to  be  regular.^  But  in  a  subsequent  case, 
the  court  of  review  thought  that  the  attestation  was  within 
the  spirit  of  the  general  order^  and  allowed  it  to  be  amended 
instanter;^  and  a  partner  signing  in  the  partnership  name^ 
instead  of  individually  for  himseuand  partners,  has  been  held 
insufficient.^  The  signature,  also,  of  each  person  signing  as 
a  petitioner,  must  be  attested  by  the  solicitor  actually  pre^ 
senting  the  petition-— or  by  some  person  who  must  state 
himself  in  his  attestation  to  be  attorney,  solicitor,  or  agent 
of  the  party  signing,  in  the  matter  of  the  petition. 

Witn  respect  to  the  attestation  of  the  signatures  of  peti- 
tions, a  subsequent  ^neral  order  ^  has  directed,  that  the 
attestation  shall  be  stnctly  according  to  the  directions  of  the 
order  above  mentioned  It  has  been  held,  however,  that  if 
it  appear  in  any  part  of  the  petition,  or  by  the  indorsement 
on  it,  that  the  solicitor  attesting  it  was  the  soUcitor  actually 
presenting  it,  such  attestation  is  sufficient;  and  that  the  soh- 
citor  need  not  state  himself  in  his  attestation  to  be  solicitor  in 
the  matter  of  the  petition.^  And  an  attestation  in  these  terms : 
*'  I  attest  this  to  be  the  signature  of  A.  C. — ^W.  A.  A.,  his 
solicitor  in  the  matter  of  this  petition,"  is  a  sufficient  com- 

fliance  with  the  general  order.''  An  attestation  ''  Witness, 
I.  G.  F.,  his  solicitor  in  the  matter  of  this  petition,"  was  held 
insufficient,  there  being  no  manifestation  that  it  related  to  the 
signature  of  the  petitioner.^  But  if  the  person  attesting  the 
signature  of  the  petitioner  is  'i^t  the  solicitor  actually  pre- 
senting the  petition,  he  must  then,  pursuant  to  the  directions 
of  the  above  order,  state  himself  in  his  attestation  to  be  the 
attorney,  solicitor,  or  agent  of  the  party  signing  in  the  matter 
of  the  petition,^  And  where  there  were  two  petitioners,  and 
the  attestation  was,  ^'  Witness  to  the  signature,  J.  Mortlock, 
solicitor,"  who  was  not  the  solicitor  presenting  the  petition, — 
the  vice-chancellor  held  the  attestation  in  every  way  insuf- 
ficient ;  as  it  did  not  even  state  him  to  be  solicitor  for  the 

>  Ex  parte  Chetter,  Mont.  &  M.  >  Ex  parte  Caldecott,  1  Mont.  & 

435,  note.  M.  433. 

3  Ex  parte  Wiggwa,  Mont.  516.  '  Ex  parte  CrackUnD,  Mont.  353. 

1  D.  ft  C.  497.  '  Ex  parte  WWdiuon,  I  G.  ft  J. 

'  Ex  parte  Morgan,  Back,  109.  353.     Ex  parte  Cox,     Ex  parte 

^  6tb  FebmvT'  ^^l^*  Thomaton.    Ex  parte  ThofMU,  ibid. 

*  Ex  parte  Ckamipneift,  1  O.  ft  J.  355,  n.  (a.) 
354,  (note.) 
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petitioners.  And  where  the  attestation  waa  even  '^  T.  H.^  toKr 
eit&rtothepeHtianers" it waaheldtobeinsaffident.^  Whena 
petition,  presented  by  a  party  resident  in  Soothnd,  is  pnqMily 
attested  by  a  solicitor^  the  petitioner  will  not  be  cdled  upon  to 

S've  secnrity  for  costs;'  nor  specif  whether  he  was  witness  to 
!e  signature  of  both  or  of  wnich  of  die  two  petitionen.' 
An  attestation  b^  the  a^ent  to  the  petitioner's  soUeiiar  is 
not  in  conformity  with  the  terms  of  the  order,  which  reqnirsi 
the  attestation  to  be  by  the  petituma's  soUdtor  or  agent,^^ 
though,  in  one  case,  where  the  petition  was  attested  by  the 
affent  of  the  solicitor,  and  afterwards  authenticated  hj  the 
sdidtor,  it  seems  that  such  attestation  was  held  sufficient.^ 
And  where  the  sohcitor  had  not  actually  witnessed  the 
signature  of  the  petitioner,  which  purported  to  be  ^'mUhemti' 
eatedy*  not  **  attested,"  by  the  solicitor, — who  put  his  name 
to  it  firom  a  knowledge  of  the  petitioner's  hand-writing, — die 
lord  chancellor  thought,  in  this  case,'that  the  spirit  of  the 
order  had  been  compBed  with ;  as  its  object  was  to  have  the 
pledge  and  responsibility  of  a  solicitor  of  the  court  to  the 
propriety  of  the  application.*  But  in  a  similar  case  before 
the  vice-chancellor,  he  thought  that  autheniieatum  was  not 

auivalent  to  attettation;  and  that  the  intention  of  Lord 
don,  in  the  last  case,  was  to  relieve  against  the  mistake  in 
that  particular  instance,  and  not  to  estaUish  a  general  rale 
by  his  decision/  And,  in  a  subsequent  case,  his  nonour  sdD 
retained  the  same  opinion.® 

A  mere  omission  as  to  the  description  of  the  solicitor  in 
the  attestation  of  the  petition,  may  (as  well  as  a  mistake  in 
the  title)  be  amended  upon  an  application  to  the  indulgence 
of  the  court  for  that  purpoae,  the  petitioner  undertaking  to 

Ej  the  costs  of  the  day ;  hut  if  the  mistake  is  incapable  rf 
mg  rectified,  the  petition  will  be  dismissed  with  costs.* 
Where  the  prayer  of  a  petition  is  amended,  the  petitioner  must 
pay  any  costs  mcurred  by  the  amendment^^  When  a  petition 
IS  amended,  the  affidavits  must  be  reswom.^^  AVhen  a  soli- 
citor presents  a  petition  in  his  onm  behalf,  attestation  is  in 
that  case  dispensed  with.^  But  in  this  case,  it  must  appear 
on  the  face  of  the  petitiofiy  that  he  is  a  solicitor.^ 

1  EzparteCia|iAam,lBfont.&M.  >  EziMrteI>MMMI,26.fltJ.131. 
61 .  'Ex  parte  Aotrltfifoii.  1  G.  a  J. 

'  £s  parte  Cadbf,  Moot,  352.  19.    Ex  parte  Btwy,  rapnu 
'  1  G.  &  J.  355,  note  (a).  ^  Ex  parte  Oreen,  Btont.  518. 

*  Expartetfir^,  1  G.ftJ.  76.  ^^  Ex  parte  il«ifA»  If oot.  520. 

<  Ex  parte  BeiMt,  1  Mad.  259.  ^  Ex  parte  JTiiuiiM,  1  Mad.446. 

;  Ex  parte  TUUy,  2  Roae.  83.  »  Ex  parte  oSe,  2  G.  a  J.  269. 

'  Ex  parte  Bury,  Buck,  393.  Ex  parte  Bonnair,  MonL  92. 
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Where  a  petition  is  presented  by  a  party  in  person,  and  he 
appears  in  support  ot  it,  his  signature  is  sufficient^  without 
any  attestation.^  An  insufficient  attestation  is  not  warred 
by  the  respondent  filing  affidavits  in  answer.^  In  a  case  of 
emergency,  a  petition  will  be  answered  instanter.^ 

Where  the  solicitor  attesting  the  petition  was  at  the  time 
in  prison,  it  was  held  not  an  ol^ection  to  the  validilT  of  the 
petition  within  the  12  Geo.  2,  e.  13,  s.  2,  which  makes  void 
any  process  (sued  out  by  a  solicitor  in  prison)  in  any  court 
of  law  or  equity ;  for  so  highly  penal  a  clause,  it  was  con- 
sidered, should  be  construed  strictly;  and  a  petition  in 
bankruptcy  was  not  then,  strictly  speaking,  a  proceeding 
either  in  law  or  equity.^ 

By  the  general  order  ^  of  12th  of  January,  1832,  all  peti- 
tions presented  to  the  court  of  review  are  required  to  be 
entered  at  the  registrar's  office,  and  the  fiat  directing  the 
attendance  thereon  to  be  under  the  seal  of  the  court  of  bank- 
ruptcy. The  original  petition,  when  served,  must  be  returned 
to  the  re^strar  on  or  before  the  hearing,  and  be  filed  of  record. 
And  it  is  not  necessaiy  to  recite  sucn  petitions  at  length  in 
any  order  pronounced  thereon.  All  the  process  of  the  court 
of  review  must  be  under  the  seal  of  the  court  of  bankruptcy. 
All  agreements  of  reference,  to  be  made  rules  of  such  court, 
must  be  so  made  by  order  of  the  court  of  review ;  and  all 
matters  arising  therefrom  are  to  be  heard  and  determined  by 
that  court,  as  well  as  all  questions  respecting  the  conduct  of 
the  officers  and  practitioners.  All  recognizances  to  be  taken 
and  acknowledged  in  the  court  of  bankruptcy,  must  be  taken 
and  acknowledged  before  the  court  of  review.  And  the 
practice  in  such  court  is  to  be  conformed  as  nearly  as  may  be 
to  the  former  practice  in  matters  before  the  lord  cnancellor. 

The  fiat  upon  a  petition  for  hearing  directs  the  attendance 
of  parties^  thereon  to  be  on  the  eighth  day  from  the  day  of 
presenting  it;  and  the  petition  must  be  served  four  dajrs 
before  the  expiration  of  tne  time  at  which  the  attendance  is 
required,  except  in  the  case  of  a  petition  to  stay  a  certificate ; 
the  above  time  to  be  reckoned  as  inclusive  of  the  days  of  pre- 
senting and  serving  the  petition,  but  exclusive  of  Sunday, 
although  an  intermediato  day. 

1  Re  Bruce,  4  Ross.  223.  '  Rule  xxx.  et  seq.    See  Vol.  ii. 

3  Ex  pvte  HutcMnton,    Mont.  And  see  1  Deac.  &  C.  App.  zxix. 

130.  *  General  Order,  16th  Jan.,  1832. 

>  Re  Mathews,  1  D.  &  C.  35.  See  Vol.  ii.  and  1  Deac.  &  C.  App. 

*  Ex  parte  Tlumpion,  1  G.  %  J.  Itrii. 
308. 
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Whenan  application  is  made  that  a  petition  may  stand  over, 
the  strict  moae  of  proceeding  is  by  petition  presented  for 
that  purpose^ — ^though  Lord  JBldon  said  he  never  knew  the 
application  hj  motion  objected  to.'  But  no  application  to 
hear  a  petition  out  of  its  torn  can  be  entertained,  unless 
notice  of  the  intention  to  make  such  application  bias  been 
ffiven  to  the  other  side.^  Formerly  a  petition  would  not 
be  permitted  to  stand  over,  for  the  purpose  of  replying  to 
affiaavits,  unless  the  application  was  maae  at  least  two  days 
before  the  petition  appeared  in  the  paper.^  And  when  a 
petition  was  permittea  to  stand  over,  it  wbs  upon  condition 
of  paying  the  costs  of  the  day ;  but  it  was  not  necessary 
that  tne  order  for  these  costs  shoidd  be  drawn  up, — ^but  there 
must  have  been  an  affidavit  of  the  demand  of  them  having 
been  made,  before  the  nonpayment  of  them  could  be  urged, 
as  a  prelinunary  objection  to  the  subsequent  hearing  of  the 
petition.* 

Petitions  in  matters  of  bankruptcy  should  be  served  upon 
die  other  party  interested  in  the  matter  of  the  petition,  by 
delivering  a  copy  of  it  to  him,  or  leaving  it  at  his  residence  or 
place  of  business,  at  least  two  days  before  the  day  of  petitions.^ 
but  when  the  party  is  abroad,  or  wilfiilly  keeps  out  of  the  wav, 
a  special  order  as  to  the  service  may  be  obtained  by  an  appli- 
cation to  the  court  for  that  purpose,  which,  it  seems,  may  eit^ 
be  by  petition  or  on  motion.^  Thus,  a  petition  to  expui^  a 
debt  may,  when  the  creditor  is  abroad,  oe  served  (with  leave 
of  the  court)  upon  the  attorney,  who  is  appointed  to  receive  the 
dividends  upon  the  proof.^  ^d,  under  certain  circumstance^ 
where  a  party  to  oe  a£fected  by  a  petition  is  out  of  the 
kin^om,  the  court  will  order,  that  service  at  his  last  place 
of  abode  in  England  shall  be  good  service.^ 

If  a  party  (after  presenting  a  petition)  becomes  a  bankrupt 
before  the  petition  is  heard,  nis  assignee  must  present  a  sup- 
plemental petition,  in  order  to  have  tne  benefit  of  that  alr»iay 
presented ;  otherwise  it  will  be  dismissed.^ 

A  party  may  be  permitted  to  petition  informA  pauperisy 
upon  the  usual  certificate  of  counsel,  that  he  had  just  cause 

>  Ex  pirte  OitUm,  Buck,  549.  *  1  Mad.  74,  395.    15  Vet.  542. 

>  In  re  BeU,  1  Q.  &  J.  182.  *  Back.  38.  Ibid.  200. 

'  Ex  parte  WUtihire,  Buck,  232.  ?  Ex  parte  PejfUm,  Buck,  200. 

«  Ex  parte  Leech,  2  G.  &  J.  78.  *  Ex  parte  BmUtommi,   3  Mad. 

Iliis  appears  to  be  the  right  prac-  23 ;   and  see  ex  parte  Andawn, 

tice,  and  not  that  as  laid  down  in  Buck,  28. 

ex  parte  Clarke,  Mont.  503.     ID.  'Ex  parte  Birdwood,  Bade,  99. 
ft  C. 525. 
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to  be  relieTed;  and  on  making  affidavit  that  he  is  not 
worth  5Z.^ 

By  a  general  order,^  no  petition  struck  out  of  the  vice- 
chancellors  paper  (on  account  of  non-attendance)  could  be 
restored  to  that  paper^  without  an  order  being  made  by  the 
vice-chancellor :  nor  could  it  be  placed  in  the  lord  chancelloi^ff 
paper,  except  by  order  made  upon  petition.  And  where  a 
petition  is  ordered  to  stand  over  until  after  a  trial,  there  need 
not  be  a  new  petition  for  further  directions.* 

Before  the  hearing  of  any  petition  in  bankruptcy,  an 
affidavit  of  the  service  of  it,  and  of  the  truth  of  its  contents, 
must  be  filed  at  the  registrar's  office ;  ^  otherwise  it  cannot 
be  read ;  and  an  office  copy  of  each  affidavit  must  be  pro- 
duced when  the  petition  comes  on  to  be  heard;  for  that 
is  the  only  evidence  which  the  court  will  admit  of  the 
affidavit  having  been  filed.^  By  ^ling  an  affidavit  (as  has 
been  before  observed^  is  meant,  the  swearing  and  carrying 
it  into  the  office.*  But  it  is  a  general  rule  m  bankruptcy, 
that  an  affidavit  in  support  of  a  petition,  which  is  fwom 
before  the  petition  is  answered,  cannot  be  read;  as  there 
is  no  proceeding  in  court  to  which  it  can  attach/  The 
only  exception  to  this  practice,  is  in  petitions  to  stay 
certificates.*  But  filing  an  affidavit,  in  answer  to  the 
affidavit  in  support  of  the  petition,  has  been  held  to  be  a 
waiver  of  the  objection  that  the  first  was  prematurely  swom,^ 
— ^that  is,  provided  the  respondent  had  notice  of  the  irre- 
gularity; ^^  though  a  party  is  not  precluded,  by  filing  affi- 
davits as  to  the  merits,  from  objecting  to  the  jurisdiction.^' 
Affidavits  in  support  of  petitions  may  be  likewise  objected 
to,  if  filed  subsequently  to  the  petition  day;  ^^  though  m  one 
case  they  were  specially  permitted  to  be  filed  after  the 
petition  day,  the  petitition  standing  over  to  give  time  for 
answering  Uiem,  and  the  petitioner  paying  the  costs  of  the 
day.^*  But  an  affidavit  in  support  of  a  motion  may  be  filed 
at  any  time.^^ 

An  affidavit  filed  by  the  respondents  only  the  evening 

1  Ex  parte  Northam,  2  V.  &  B.  «  Post,  S95. 

124.    2  Rote,  140.  '  Ex  parte  QUpin,  I  G.  &  J.  1S3. 

*  June  lltb,  1817.  ^  Ex  parte  Bury,  Buck,  393.  Ex 

*  Ex  parte  Window,  2  G.  &  J.  parte  Peel,  ibid.  394.  Ex  parte 
280.  Smiih,  ibid.  395. 

*  Ex  parte  iVor^A,  1  Mad.  395.  ^  Ex  parte  ^tfifon,  1G.&J.210. 
■  Ex  parte  North,  Buck,  396.           Ex  parte  Reid,  1  Deac.  &  C.  249. 

«  Ex  parte  Newton,  2  Rote,  19.  "  2  Rote,  161.    Buck,  549. 

7  Ex  parte  Northwood,  2  Rote,  ^  Ex  parte  Sparrow,  2  Mad.  184. 
246.  In  nIHckien,d  M.  D.  ft  D.  686.         ^*  Ex  parte  Gitton,  Buck,  549. 
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before  the  hearing  of  a  petitioiiy  where  the  petition  and  the 
appointment  for  the  hearing  had  been  served  for  move  than 
seven  days^  was  not  allowed  to  be  read.^ 

By  5  &  6  Vict.  c.  122,  s.  67,  all  affidavits  to  be  used  in 
matters  of  bankruptcy  must  be  sworn  either  before  the  court 
of  review,  one  of  the  subdivision  courts,  or  any  commissioner, 
the  master,  or  any  registrar  or  deputy  registrar  of  the  court 
of  bankruptcy,  a  master  in  chancery,  or  in  Scotland  or 
Ireland,  before  a  magistrate  of  the  county,  town,  or  place 
where  the  affidavit  is  sworn;  or  elsewb^,  before  a  ma- 
gistrate, and  attested  by  a  notary;  or  before  a  British 
minister,  consul,  or  vice-consul. 

Xo  affidavit  should  be  sworn  before  a  master  extraordinary 
who  is  solicitor  to  the  fiat,^  or  who  is  the  cleik  to  such 
soUcitor;^  for,  if  it  be,  it  cannot  be  read.  But  if  the  agent 
in  town  is  the  soUeitor  to  the  fiat^  it  would  be  then,  it  is 
apprehended,  no  objection  to  the  affidavit,  that  it  was  sworn 
before  the  party's  own  sohcitor  in  the  coimtry.^ 

An  affidavit,  as  well  as  the  petition,^  shcMild  be  pertinrat 
to  the  matter  of  the  petition ;  for  if  it  contains  irrelevant^  or 
scandalous  allegations,  it  will  be  ordered  to  be  taken  off  the 
file, — with  costs  against  the  party  making  it,  as  between 
attorney  and  chent.' 

The  usual  course  is  to  move  or  petition  to  refer  it  to  the 
registrar  in  the  first  instance,  which  appUcation  must  be 
made  before  the  original  petition  is  heara,^  and  it  is  not  a 
waiver  of  the  respondent's  right  to  refer  a  petition  for  im- 
pertinence, that  he  has  on  a  former  occasion  succeeded  in  a 
formal  objection  to  the  petition.^ 

If  a  petition  is  presented,  it  need  not  state  the  scandal, 
and  it  must  be  by  the  party  scandalized,  although  not  a 
part^  to  the  original  petition,^^  and  the  respondent  to  the 
original  petition  need  not  be  served.^^ 

The  twelfth  order  as  to  proceedings  in  Chancery,  which 
requires  a  party,  who  obtains  an  order  to  refer  for  scandal  or 
impertinence,  to  procure  the  master^s  report  within  a  fort* 
night  after  the  dfU;e  of  the  order,  does  not  apply  to  cases  in 
bsmkruptcy.** 

1  Ex  parte  Hail,  Mont.  5.  '  Ex  parte  Simpion,  15  Vet. 476. 

3  £x  parte  Brockhunt,  I  Ro8e,145.  Anon.  3  V.  flt  B.  93.  2  G.  ft  J.  317. 
'  Ex  parte  Oreen,  1  G.  ft  J.  16.  ^  Ex  parte  PeOuun,  Mont.  209. 

<  Read  ▼.  Cooper,  5  Tkunt.  89.  'Ex  parte  Cumnagfimm,  Mont  & 
B  Ante,  874.  M.  193. 

<  £xparteHampfoii,2M.D.&D.         •  Ex  parte  PdftoM,  Mont.  209. 
462.    Quaere,  at  to  irrelevancy,  ex         "Ex  parte  Kkh^,  Mont.  68. 
parte  CMtman,  2  G.  ft  J.  315.  >^  E±  parte  Ckmler,  Mont.  17. 
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It  is  no  objection  to  an  affidavit,  that  it  was  not  entitled  in 
the  matter  of  the  bankruptcy  in  which  it  was  used,  if  from 
the  accompanying  circumstances  it  is  manifest  that  it  was 
judicially  used  in  the  bankruptcy.^ 

An  affidavit  verifying  proceedings  at  law,  waA  held  to  be 
irrelevant,  and  ordered  to  be  taken  off  the  file.^ 

A  defect  in  any  affidavit  in  support  of  a  petition  may  be, 
in  general,  amended,  by  applying  to  the  court  for  liberty  to 
reswear  it,  and  to  permit  the  petition  in  the  mean  time  to 
stand  over.* 

Affidavits  in  reply  cannot  be  filed,  except  as  to  new  matter 
contained  in  those  filed,  in  answer  to  tiie  petition ;  and,  in 
that  case,  the  court  will  permit  a  petition  to  stand  over,  to 
enable  the  party  to  reply  to  such  new  matter/* — ^provided 
the  application  is  made  two  days  before  the  petition  appears 
in  the  paper.^  And,  where  the  respondents  were  too  late 
in  filing  their  affidavits  in  answer  to  the  petition,  the 
court,  upon  the  application  of  the  petitioner,  allowed  the 
petition  to  stand  over,  to  give  the  petitioner  an  oppor- 
tunity of  considering  the  affidavits,  and  of  replying  to  them, 
if  necessary;  and  as  the  delay  was  occasioned  by  the  con- 
duct of  the  res])ondentd,  he  ordered  them  to  pay  the  costs 
of  the  day.* 

At  the  hearing  of  every  petition,  where  the  fiat  on  the 
petition  so  directs,  the  proceedings  under  the  commission 
should  be  in  court;  but  the  examination  of  the  bankrupt 
before  the  commissioners  cannot  be  read  upon  the  hearing, 
unless  notice  has  been  given  of  an  intention  to  make  use 
of  it.'  But  notice  of  an  intention  to  read  certain  parts  of 
the  proceeding  prevents  other  parts  being  read.^ 

On  a  petition  to  prove  against  the  drawer  of  a  bill,  no 
evidence  is  required  of  his  hand-writing,  or  of  the  notice  of 
dishonoiu*,  where  no  objection  was  made  on  either  of  these 
grounds  before  the  commissioner.^ 

Upon  an  objection  that  an  instrument,  upon  which  a 
petition  is  founded,  is  not  stamped,  the  court  will  hear  the 
petition,  but  subject  to  future  order  as  to  the  stamp.  ^® 

Before  an  application  can  be  made  to  vary  the  minutes  of 


'  Ex  parte  Simonds,  2  G.  &  J.         'Ex  parte  Donauter,  Buck,  463. 

44.  Ex  parte  Tnutram,  ibid.  464. 

3  Ex  parte  Bames,   1  Mont.  &        ^  Ex  parte  Siracey,  1  Rote,  68. 

M.  9.  "Ex  parte  Langlef/,  Mont.  355. 

3  1  Rose,  145.     1  G.  &  J.  16.  '  Ex  parte  Gttf,  3  Deac.  288. 

^  Ex  parte  Shayle,  Buck,  344.  ^  Ex  parte  Littlejohn,  3  M.D.  & 

»  Ex  parte  mUMre,  ibid.  232.  D.  182. 
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an  order^  the  parties  must  have  been  before  the  registrar  to 
settle  the  minutes.^ 

The  practice  of  the  court  in  directing  an  issue,  or  an  action 
at  law,  upon  the  hearing  of  a  general  petition  in  bankruptcj, 
is  the  same  as  upon  a  {lotion  fer  a  supersedeas. 

If;  upon  the  day  appointed  for  the  hearing,  the  petitioner 
does  not  appear  when  tne  petition  is  called  on,  the  respondent 
must  in  uiat  case  produce  an  office  copy  of  the  affidavit 
(and  this  may  either  be  of  his  own  affidavit  or  the  affidavit 
of  the  petitioner^)  of  service  before  the  rising  of  the  court,  in 
order  to  be  entitled  to  costs.' 

An  order  made  upon  the  hearing  of  any  petition  in  bank- 
ruptcy requiring  any  act  to  be  don6,  must  l>e  personally  served 
upon  the  party  on  whom  the  order  is  made.  But  where  a 
party  keeps  out  of  the  way  to  avoid  the  service,  the  court, 
upon  affidavit  of  the  fact,  will  in  that  case  direct  tiiat  service 
ot  the  order  at  the  house  or  office  of  the  party  shall  be 
deemed  good  service.'* 

When  a  matter  in  bankruptcy  was  under  the  old  practice 
referred  to  a  master,  and  he  found  it  necessary  to  examine 
witnesses,  a  certificate  had  to  be  procured  from  him  of  the 
necessi^  of  such  exmination,  upon  which  the  court  would 
make  the  usual  order.*  But  any  affidavits,  which  might 
have  been  read  at  the  hearing  of  tne  petition  in  court,  might 
be  received  in  evidence  by  the  master.*  Upon  a  petition  ion 
leave  to  except  to  the  master^s  report  of  costs,  the  petitioner 
was  obliged  to  pay  the  taxed  costs  into  court^ 

When  under  an  order  in  bankruptcry  money  is  directed  to 
be  paid,  the  next  order  is  to  pay  within  four  days,  or  stand 
committed ;  ^  this  is  of  course  at  the  office ;  but^  if  circum- 
stances render  an  application  to  the  court  necessary,  notice 
must  be  ^ven  to  the  other  side,"  and  the  applieation  should 
be  by  petttiony  and  not  on  motion.'^ 

Upon  the  service  of  this  order,  a  demand  should  be  made 
for  payment  of  the  money,  otherwise  an  order  will  not  be 
maae  for  the  commitment  of  the  party ;  or  if  committed,  the 
court  will  dischai^e  the  commitment  with  costs.^^ 

>  Ex  parte  ViUery,  Mont.  &  M.  ^  El  parte  Leigh,  4  Mad.  394. 

435.  '  Ex  parte  Doriim,    I    G.  &  J. 

.  >  Ex  parte  Oarth,  2G.&  J.  392.  227. 

*  Ex  parte  AiMi,  Buck,  396.  *  Ex  parte  Orem,  1  M.  D.  &  D. 
«  Ex  parte  Andenon,  Buck,  38;  473.   Ex  parte iSMdmmi^  1  M.ft  A. 

and  see  ex  parte  Bowler,  ibid.  258.  269.  note.    Ex  parte  SmUh,  2  M.fc 

«  Anon.  4  Mad.  379.  A.  213. 

*  Ex  parte  Jaekton,  Ex  parte  ">  Ex  parte  Myvrt.  4  D.  &  C.  579. 
Heywood,  1  Rose,  45.  ^  Ex  parte  Diau.  Moot.  215. 
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Where  an  order  of  committal  is  asked^  the  affidavit  must 
state  that  the  money  is  still  due  and  owing,  and  that  the 
party  has  not  paid,  nor  any  person  on  his  behalf;  but  the 
same  strictness  is  not  required  on  an  intermediate  order.' 
The  practice  in  bankruptcy  differs  in  this  respect  from  the 
practice  in  chancery,  where  an  intermediate  order  nisi  is 
necessary  before  the  final  order. 

The  court  will,  in  general,  rehear  a  petition  upon  fresh 
eiridence  tendered,  but  not  a  petition  to  stay  the  cerdficate^ 
or  to  annul  the  fiat.^  But  a  petition  cannot  be  reheard,  unless 
the  order  made  on  the  former  hearing  is  drawn  up.^ 

Upon  a  petition  for  rehearing,  the  order  may  be  obtained 
upon  an  ex  parte  application ;  and  it  is  not  necessary  to  give 
notice  to  the  other  side.^  There  is  no  settled  rule  to  prevent 
the  lord  chancellor  from  rehearing  a  petition  of  appeal  in 
bankruptcy.* 

Vivd  voce  examinations.]  By  the  1  &  2  Will.  4,  c.  66, 
s.  38,  the  judges  and  commissioners  of  the  court  of  bank- 
ruptcy have  power  to  take  the  whole,  or  any  part,  of  the 
evidence,  either  vivd  voce  upon  oath,  or  upon  affidavits ;  and 
by  the  6  &  6  Vict.  c.  122,  s.  68,  a  similar  power  is  given  to 
the  several  subdivision  courts,  and  the  courts  authorized  to 
act  in  the  prosecution  of  any  fiat.  Although  the  court  of 
review  has  heard  a  case  partly  on  affidavit,  yet  it  has  power 
to  examine  vivd  voce  the  parties  who  have  made  affidavits;^ 
and  when  the  court  makes  a  general  order  for  the  examina* 
tion  of  parties  vivd  voce,  there  is  no  need  for  a  special  order 
as  to  any  particular  witness,  but  the  proper  course  is  to  take 
out  a  subpoena.' 

Where  a  petition  is  part  heard,  and  stands  over  to  have 
particular  witnesses  examined  vivd  voce,  fresh  affidavits 
cannot  be  filed.^  Where  a  vivd  voce  examination  is  ordered, 
as  to  the  act  of  bankruptcy,  the  assignees  must  give  notice 
of  what  act  of  bankruptcy  they  re^  on,  but  they  are  not 
bound  to  furnish  a  list  of  witnesses.^ 

^  Ex  parte  Murray,   I  M.  &  A.  '  Ex  parte  HowOl,  1  D.&C.358. 

478 ;    and  see  Lord  Cottenham's  Ex  parte  FeU,  3  M.  D.  &  D.  472. 

judgment  in  ex  parte  Green,  1  M.  D.  Ex  parte  Mebnll,  ibid.  474. 

&  D.  474.  7  Ex  parte  Palmer,  1  D.  &  C. 

'  Ex  parte  Lav0fufer,4D.&C.497.  341. 

3  Ex  parte  Jenkint,   1  D.  &  C.  ^  Ex  parte  JVy,  Mont. 519;  ID. 

222.    Mont.  513.  &  C.  487;  bat  see  ex  parte  Fell, 

*  Ex  parte  Heritor,  Buck,  427.  3  M.  D.  &  D.  472 ;  and  ex  parte 

^  Ex  parte  Baker,  Mont.  &  M.  Hution,  ibid,  474. 

279.  •  Ex  parte  Foifer,  3  Deac.  175, 
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Petitions  to  Annul  a  Fiat. 

When  the  bankrupt  applies  to  annul  a  second  fiat—on 
the  ground  of  a  former  one  having  issued  against  him, 
under  which  he  has  not  obtained  his  certificate — he  should 

give  notice  to  the  creditors  under  the  first  fiat;  this  u 
one,  by  serving  a  copy  of  the  petition  on  the  assignee> 
under  tne  first  two  days  at  least  before  the  day  of  peti- 
tions.^ It  was  a  general  rule,  also,  that  every  petition 
for  a  supersedeas  by  a  creditor  must  be  served  upon  tb^ 
bankrupt,  whether  tne  commission  has  been  opened  or  not.- 
But  in  a  subsequent  case.  Lord  Lyndhurst  said,  that  on 
consideration  he  thought  proper  to  vary  the  rule,  where  the 
commission  was  not  openedy  and  dispensed  with  the  servii^ 
of  the  petition  on  the  bankrupt,  reserving  to  him,  however, 
in  the  order  for  the  supersedeas,  all  his  rights,  whether  bv 
action  or  petition.^  A  petition  to  annul  a  joint  fiat,  pre- 
sented by  one  of  the  bankrupts,  must  be  served  upon  tlie 
other,  although  it  only  seeks  to  annul  the  fiat  as  r^ards  the 
petitioner.^  And  where  the  objection  arising  from  want  of 
such  service  was  taken  by  the  court,  and  the  petition  was  re- 
answered,  that  it  might  be  served  upon  the  other  bankrupt, 
but  before  this  was  done,  the  time  prescribed  by  the  6  &  6  Vict. 
c.  122,  s.  24,  for  taking  proceedings  to  dispute  the  fiat^  had 
run  out ;  it  was  held  that  the  court  had  nevertheless  jurisdic- 
tion to  entertain  the  petition,  and  to  direct  the  assignees  to 
admit  in  an  action  brought  against  them  by  the  bankrupt, 
that  the  action  was  commenced  within  the  time  prescribed  bv 
the  act.^  An  affidavit  of  service  should  also  be  made  and 
filed  ]  for  the  court  can  act  upon  such  an  affidavit  in  cases  ot 
supersedeas,  as  well  as  in  other  cases.  Where  the  ^und  ot* 
the  application  is  a  legal  objection  to  the  commission — ^if  a 
great  length  of  time  (such  as  a  year  and  a  half  for  instance) 
has  intervened  between  the  issuing  of  the  commission  and 
the  application — ^the  court  will  not  grant  an  issue  to  tnr  the 
bankruptcy,  but  leave  the  party  to  bring  his  action.^  If 
the  bauKrupt  is  out  of  the  kingdom,  and  there  is  a  doubt 


'  Ex   parte  Irvine,   I  Mad.  74.  ^  Ex  parte  Kcsyjey,  3  M.  D.  &  D. 

Ex    parte    Kkodes,   15   Ves.    542.  420. 

2  Rose,  451.  <  Ibid. 

3  £x  parte  Barber,  Back*  493.  <  Ex  parte  Nutt,   1  Atk.  103. 

Anon.   I  G.  &  J.  28.     Ex  parte  Ex  parte  Abdl,  1  G.  &  J.  199  ;  and 

Forth,  1  Mont.  &  M.  10.'  ex  parte  MaxrceU,  3  M.  D.  k  D. 

'  Ex  parte  Palmer,  Mont.  &  M.  713 ;  and  see  ante,  865, 
211. 
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of  the  bankruptcy^  the  court  will  not  annul  the  fiat  on 
petition^  but  send  it  to  triai: — ^if  he  is  in  England^  and  the 
question  is  not  involved  in  doubt,  the  court  will  decide  at 
once  upon  the  affidavits— or  will  sometimes  send  it  back 
to  the  commissioner  to  consider — ^if^  on  evidence  taken  before 
them,  ihey  can  declare  the  party  a  bankrupt  or  not.^  So,  on 
a  petition  to  reverse  the  adjudication,  for  me  insi^ciency  of 
the  petitioning  creditor's  debt,  a  reference  may  be  ma^  to 
the  commissioner  to  receive  any  further  depositions  of  the 
debt,  or  vary  the  existing  depositions.^  Ana,  upon  the  hear- 
ing of  all  petitions  to  annul  a  fiat,  the  proceedings  under 
it  ought  to  be  produced  for  the  inspection  of  the  court  of 
review;^  and  though  there  are  no  affidavits  cm  the  other 
side'  in  support  of  the  fiat,  and  no  notice  has  been  given  tliat 
ttte  proc^in^  will  be  produced,  the  court  will  neverthe- 
less look  into  Uiem,  to  see  whether  the  depositions  will  support 
the  fiat,  before  it  makes  any  order  to  stop  the  sale  of  the  bank- 
rupt's efitects."*  But  though  the  court  itself  will  look  at  lie 
TOOceedings,  it  will  not  permit  the  bankrupt  to  inspect  them.^ 
jBut  where  he  petitions  to  annul  the  fiat,  or  reverse  the  ad- 


*  £z  parte  GuUion^  I  Atk.  193. 
£x  parte  Lord,  2  Ves.  26. 

^  £x  parte  Oartley,  2  M.  &  A. 
524. 

*  Ex  parte  V^imm,  1  Mont.  B.  L. 
664. 

^  Re  AikiMon.  1  M.  D.  &  D. 
238. 

*  Ex  parte  Vyponi,  I  Mad.  624. 
It  is,  certaiidy,  difHcult  to  compre- 
faeod  the  Justice  of  tius  nile  of 
practice,  which  prevents  the  bank- 
rupt from  inspecting  the  proceed- 
ifigs  against  him,  for  the  purpose 
of  assistiflg  him  in  applying  to 
supersede  the  comnisskm.  In 
other  cases,  as  it  is  joatly  observed 
by  Sir  Wm.  Evans,  a  party  has  an 
opportunity  of  hearing  and  oppo- 
sing the  evidence,  as  vrdl  as  of  ex- 
anining  the  documents  upon  which 
legal  proceedings  iMive  been  insti- 
tuted against  him;  but  here  the 
opportunity  is  withhdd;  and  if  he 
wishes  to  arraign  the  regularity  of 
the  procedure,  he  must  take  his 
steps  at  random,  and  in  the  dark. 
There  is  no  other  instance,  indeed, 
in  the  whole  compass  of  oar  juris- 
prudence, in  which  a  person  is  thus 


affected  in  a  judicial  proceeding  by 
evidence,  which  he  has  not  an  0|^ 
portunity  to  know,  to  comment 
upon,  and  to  contradict.  What- 
ever convenience  may  be  derived 
from  certain  rules  of  practice  in 
point  of  arrangement,  there  tie 
nevertheless  great  and  fundamental 
principles  of  justice^  to  which  all 
matters  of  practical  detail  should 
be  considered  as  essentiaUy  subor- 
dinate. When  a  party,  tlierefoR, 
wishes  to  appeal  from  what  has 
been  done,  and  to  submit  it  to  the 
regular  coarse  of  examination  and 
inquiry,  there  can  be  no  motive 
of  convenience  sofficient  to  coun- 
tervail that  essential  principle  of 
justice,  which  requires  that  he 
should  be  St  least  admitted  to 
know,  to  oppose,  and  to  contio- 
vert  (if  he  is  able)  the  allegations 
of  the  opposite  party  and  of  wit- 
nesses, which  (being  taken  in  his 
absence)  he  had  not  at  the  timfi 
the  oi^ortunity  to  contradiet,  or 
to  oppose — and  upon  which  akme 
he  may  possibly  have  been  involved 
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judication,  on  the  ground  that  he  has  not  committed  an  act 
of  bankruptcy,  the  court  will  order  him  to  be  furnished  with 
copies  of  the  depositions  relating  to  the  act  of  bankruptcy,^ 
or  order  them  to  oe  read  in  court,  so  as  to  give  him  an  oppor- 
tunity of  answering  them;^  and  the  proceedings  are  not 
evidence  against  him,  unless  previous  notice  is  given  to  him 
of  the  intention  to  use  them,'  and  copies  of  them  previously 
tendered/  The  bankrupt,  when  he  apphes  to  annul,  is  ex- 
pected to  give  a  particular  answer  to  the  facts  charged  in 
the  depositions  taken  before  the  commissioners,  as  well  as 
the  affidavits  on  the  other  side ; — for  a  mere  general  affidavit 
that  he  is  not  a  bankrupt  has  been  held  not  sufficient  to  sup- 
port the  application.* 

Where  a  creditor  petitions  to  annul,  he  must  not  only  state 
that  he  was  a  creditor  at  the  time  of  issuing  the  fiat,  but 
also  at  the  time  of  presenting  the  petition.^  The  court  will 
frequently,  when  tne  affidavits  are  contradicted  and  the 
evidence  is  conflicting,  direct  an  issue  to  try  the  fact  of  the 
bankruptcy,  or  an  action  to  be  brought — the  practice  being 
to  take  the  assistance  of  a  jury,  when  there  is  so  much  of 
doubt,  that  such  assistance  is  felt  to  be  necessary  to  the  right 
determination  of  the  case.  And  where  upon  a  petition  to 
supersede  for  fraud  in  concocting  a  trading  and  petitioning 
creditor's  debt,  and  praying  costs  against  several  persons,  an 
issue  is  directed,  such  directions  will  be  given  as  to  afford 
each  person  interested  an  opportunity  of  protecting  himself 
-at  the  trial.^  If  an  action  is  directed  to  be  brought,  the 
bankrupt  ought  to  be  confined  to  such  objections  to  the  fiat, 
as  he  would  have  been  entitled  to  make  under  his  petition, 
and  leave  ought  not  to  be  given  to  him  to  amend  the  petition 
by  introducing  a  statement,  which,  with  reasonable  diligence, 
might  have  been  introduced  into  it  originally.®  But  though 
the  affidavits  are  conflicting  on  both  sides,  yet  the  court  will 
not  put  the  parties  to  the  expense  of  a  trial,  without  first 
heanng  all  the  evidence  read,  and  the  case  fully  argued; — 
unless  the  counsel  on  both  sides  agree  that  such  must  neces- 
sarily be  the  result  if  the  matter  is  gone  into.^    And  where 

^  Ex  pute  SmUh,  3  D.  &  C.  101.  *  Ex  parte  PUgki,  1  D.  ft  C.  76. 

Ex  parte  Jacfuon,  S  D.  &  C.  601.  Mont.  515. 

'  Ex  parte  Larender,  4  D.  &  C.  '  Ex    parte    ffudiOR,    2    Rusi. 

466.  457. 

>  Ex  parte  Goodwin,  1  Deac.  695.  ■  Ex  parte  K^ytey,  3  H.  D.  &  D. 

4  Exparte  ThurkUl,  2  M.&A.  672.  402. 

*  Ex  parte  Ungood,  1  Atk.  241.  *  Ex  parte  Hey^e,  Back.  442. 

Ex  parte  Stokei,  7  Ves.  405.  Exparte  TntOrum,  Buck,  550. 
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the  court  requires  farther  inTestigation,  and  an  issue  would 
not  do  justice  to  all  parties  interested,  without  occasioning 
^eat  expense  and  great  complaining  in  the  proceedings,  the 
court  will  prefer  a  reference  to  the  commissioners.^ 

Where  the  bankrupt  yexatiou3ly  petitions  to  annul  for 
want  of  an  act  of  bankruptcy,  which  he  is  evidently  aware 
of  having  committed,  the  petition  will  be  dismissed  with 

COSt8.2 

Where  an  issue  was  directed  upon  the  petition  of  the  bankrupt 
to  supersede  the  commission,  tne  court  ordered  the  petition 
to  stand  over  undl  such  a  fixed  time,  as  in  all  probability  the 
issue  would  be  tried.^  So,  where  it  appeared  by  the  statement 
in  a  petition,  that  an  action  at  law  was  commenced  to  try  the 
vaUdity  of  the  commission,  the  court  would  not  supersede  the 
commission,  but  deferred  the  consideration  of  the  petition  until 
theevent  of  the  trial  wasknown.'*  And  if  from  any  circumstance 
the  trial  does  not  take  place  within  the  prefixed  period,  the 
bankrupt  must  make  an  affidavit,  satisiactorily  accountin? 
for  the  delay  of  the  trial;  or  his  petition  will  be  dismissed? 
If,  on  such  a  petition,  no  act  of  oankruptcy  appear  on  the  ' 
proceedings,  and  the  court  thinks  fit  to  permit  tue  assignees, 
or  the  petitioning  creditor,  to  try  whether  or  not  there  was 
any  act  of  bankruptcy  in  an  issue  or  an  action, — ^it  will  re- 
quire that  they  deliver  to  the  bankrupt  previously  to  the  trial 
a  particular  ol'  the  specific  act  or  acts  of  oankruptcy,  on  which 
they  intend  to  rely.^  And,  upon  such  an  order,  the  plaintiff 
must  in  the  notice  not  only  specify  the  acts  relied  on — but 
also  the  times  when  they  were  committed,  and  the  nAtnesses 
who  will  be  called  to  prove  them.^ 

The  pendency  of  an  indictment,  however,  against  the  bank- 
rupt and  the  petitioning  creditor  for  a  conspiracy,  is  not  a 
^ound  for  deferring  the  hearing  of  a  petition  to  annul, 
if  the  parties  indicted  do  not  object  to  proceed.® 

When  the  court  directs  the  trial  of  an  action  at  law,  it  is 
the  intention  to  place  the  parties  in  such  a  situation,  as  though 
the  action  had  originally  commenced  there  ;^  and  after  an 
order  has  been  made,  tnat  a  petition  shall  stand  over  with 
liberty  to  bring  an  action,  &c.,  a  bill  of  discovery  cannot  be 

^  Ex  parte  Hudton,  2  Rau.  457.  'Ex  parte   Sherwood,   2  Rose, 

2  Ex  parte  Thompton,  4  D.  &  C.  162.  17  Ves.  416,  417. 

534.  ^  Ex  parte  Bogen,  Ruck,    137; 

'  Ex  parte  Ranken,  3  Mad.  371.  and  see  the  form  of  such  a  notice. 

Ex  parte  BUiiald,  Buck,  220.  as  settled  by  Lord  Eldon,  ibid.  144. 

*  Ex  parte  Price,  Buck,  230.  *  Ex  parte  Bromley,  Mont,  h  M. 
3  Mad.  228.  92. 

*  Ex  parte  Ramken,  supra.  ^  Buck,  298. 
VOL.  I.                                       <i  Q 
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filed  bf  the  bankrupt  without  leave  of  the  gmt  seal.^  But 
where  a  material  witness  was  abroad,  and  the  oooort  of  law  put 
off  the  trial  on  that  ground,  the  lord  chancellor  ordereti 
that  the  bankrupt  should  be  at  Ubertjtofile  a  bill  for  a  com- 
mission to  examine  the  witness  abroad.'  When  an  action  b 
directed  to  be  brought,  all  prooeedings  under  the  fiat 
are  ordered  to  be  suspended  in  the  mean  time ;  but  if  the 
action  establishes  the  bankruptcy,  the  court  will  not  (without 
special  gpround)  allow  a  longer  suspension;  norisit  asoftcieDt 
pound,  that  justice  was  not  done  to  his  case  by  his  counsel 
m  the  first  trial^-H)r  that  the  bankrupt  is  aroot  to  bring^ 
another  action,  and  therein  to  nut  his  objections  to  the  com- 
mission upon  the  record,  in  oraer  to  carry  it  by  writ  of  error 
to  the  House  of  Lords.^  And  where  the  result  of  th«  actioD 
is  to  establish  the  fiat,  the  petition  to  annul  it  will  he 
dismissed,  without  putting  the  assignees  to  the  oqiense  of 
a  counter  petition.^  But  if  the  bankrupt  has  a  Terdict  iii 
such  an  action,  the  court  will  not  in  that  case,  un- 
less under  very  special  circumstances,  delay  ammDina^  tL*- 
fiat  until  after  another  trial;  and  it  is  not  a  su£fei^Dt 
ip>und,  that  the  assignees  have  evidence  to  support  thf^ 
fiat,  which  they  were  prevented  from  producing  by  sur- 
prise; for,  in  such  an  action,  assignees  must  be  presumed  t^ 
Know  that  the  bankruptcy  is  disputed,  and  ought  to  be  prc- 
▼ided  with  evidence  to  support  it.*  So,  where  upon  an  issn* 
to  try  whether  a  bankruptcy  was  concerted  or  not,  the  jurr 
found  that  it  was, — ^the  lord  chancellor  refused  to  grant  a  new 
trial  to  prove  other  acts  of  bankruptcy  not  concerted;'  fo: 
the  court  will  never  support  a  commission,  which  is  fi^undeti 
on  a  fraudulent  and  illegal  proceedine.^ 

In  directing  an  issue,  the  court  wiU  not,  in  general,  ordtrr 
the  examination  of  persons  at  the  trial,  who  (by  the  r^es  o! 
the  courts  of  law)  could  not  be  examined  without  such  order 
—except  sometimes  in  casen,  where  the  fitcts  in  dispute  re<t 
only  on  the  knowledge  of  the  plaintiff  and  defendant.*  Bir 
where  the  case  requires  it,  the  court  will  direct  the  bankrupt 
to  be  examined. ^^  And  where  a  petitioner  swore  poeitivelv  ti* 
a  debt,  and  was  contradicted  by  the  bankrupt,  and  there  'w»^ 

1  Cooke  V.  Marth,  18  Vei.  209.  *  £z  |Mrte  Dick,  1  Rom,  51. 

s  Ex  purte  Cole$,  Back,  293.  ^  But  see  now  1  9l  2  WUl.  4. 

'  1  V.  &  B.  218,  219.  C.  56,  8.42. 

*  Ex  purte  Bryant,  2  Roic,  1.  "  Ex  parte  Proner,  Buck,  77. 
1  V.  &  B.  220.  *  Ex  parte  Ditter,  Buck,  234. 

*  Ex  parte    Capanhuni,    Buck,  ^  Ex  parte  Siqf,  Buck,  431. 
476. 
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no  other  eyidence^ — ^in  tliis  case^  both  the  bankrupt  and  the  | 

petitioner  were  ordered  to  be  examined.^  i 

With  respect  to  the  mode  of  applying  for  a  new  trials  the 
practice  diners,  according  as  an  isaue,  or  an  action,  is  directed :  ' 

— in  the  former  case,  the  motion  must  be  made  to  the  I 

court  by  which  the  issue  was  directed — ^in  the  latter  case,  i 

to  the  court  in  which  the  action  is  brought;  and  the  rule  I 

18  not  affected  by  any  special  provisions  as  to  imposing  I 

terms,  &c.,  by  which  the  direction  of  the  action  is  accom-  | 

panied.'  But  a  motion  to  put  off  the  trial  may  be  made 
m  the  court  of  law,  as  well  upon  an  issue,  as  in  an  action.' 
An  application  for  ihe  judge's  notes  on  a  petition  for  a  new 
trial,  is  a  motion  of  course.*^ 

Where  the  assignee  is  not  a  creditor  of  the  bankrupt,  and 
is  all^d  to  be  so  much  identified  in  interest  with  him,  that 
an  action  (brought  by  the  bankrupt  to  try  the  validity  of  the 
commission)  would  not  be  properly  tned  if  the  assignee 
defended  it, — ^the  petitioning  creditor  has  been  directed  to 
have  the  management  of  the  defence,  upon  fully  indemnifying 
the  assignee.^ 

Though  a  commission  had  not  been  opened,  the  court 
sometimes  interfered  bv  motion,*  and  it  might  be  superseded 
with  the  consent  of  the  petitioning  creditor;^  but  it  could 
not  be  superseded  before  it  had  been  sealed,  thoueh  the  chan- 
cellor would  in  a  case  of  hardship  give  directions  that  it  should 
not  be  sealed.^ 

A  bankrupt,  as  well  as  any  other  suitor,  whose  circum- 
stances require  it,  may  petition  in  Jbrmd  pauperis,  to  annul 
a  fiat.9 

Where  sales  of  the  estsite  had  taken  place  under  the  com- 
mission, the  lord  chancellor  sometimes  required  an  affidavit 
from  the  bankrupt  of  his  confirmation  of  ail  purchases  under 
it,  before  he  would  supersede  it ;  '•  and,  at  other  times,  re- 
fused to  supersede  it  altogether,^^  even  thoug^h  it  had  been 
fraudulently  issued ;  ^^  but  the  provisions  introduced  into  the 
new  acts  ior  the  protectiou  of  purchasers'^  will,  perhaps,  in 

^  Ex    parte   miliamton.   Buck,  ^  £x  parte  TrigweU,  1  V.  &  B. 

M6;  and  see  ex  parte  Carter,  l  G.  348. 

&  J.  326.  s  Ex  pi^ite  wmUmu,  2  V.  &  B. 

3  Carstairty,  Stein,  2  Rose,  178.  253. 

4  M.  &  S.  192.  '  Ex  parte  Northtm,  2  V.  &  B. 

3  Buxton  V.  Lawton,   4  Camp.  124.  2  Rose,  140. 

163.  ^  Ex  parte  MUner,  19  Ves.  204. 

^  Ex  parte  Harwood,  Mont.  8.  "  Twogood  v.  Hankey,  Buck,  67. 

*  Ex  parte  Stewart,  2  Rose,  6.  ^  Excite  Edwards,  10  Ves.  104. 

*  1  Mont.  Dig.  134.  ^  See  ante,  735. 

QQ2 
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ftiture  prevent  the  necessity  of  so  much  caution  in  Hob 


I 


liere  a  fiat  is  annulled,  after  adjudication,  for  want  of  any 
of  the  legal  requisites,  it  is  always  at  the  costs  of  m 
petitioning  creditor.' 

After  a  petition  for  annulling  the  fiat  has  heen  heard  and 
disposed  oi  hy  the  court  of  review,  the  lord  chancellor  can 
only  interfere  in  his  appellate,  and  not  in  his  original  juris- 
diction in  bankruptcy ;  and  an  appeal  to  remove  the  order 
on  such  a  petition  must  be  brou»it  before  him  by  way  d^ 
special  case,  unless  he  shall  otherwise  direct,  which  directkm 
will  only  be  given  under  very  special  circumstances.^ 


Petitions  to  stay  the  Certificate, 

Petitions  to  stay  the  certificate,  like  other  petitions  in 
bankruptcy,'  must,  by  a  general  order  of  Lord  Eldon's, 
be  signed  oy  all  the  petitioners  before  they  are  presented — 
except  in  cases  of  partnership,  or  absence  firom  the  king- 
dom ;  in  the  former  of  which  cases  the  signature  of  one  of 
the  partners  wiU  be  sufficient;  and  in  the  latter  case,  the 

Etition  must  be  signed  by  the  person  presenting  it  on  the 
half  of  the  person  so  abroad.  The  signature  of  each 
person  must,  also,  be  attested  by  the  solicitor  actually  pre- 
senting the  petition,  or  by  some  person  who  most  state 
himseff  in  his  attestation  to  be  attorney,  solicitor,  or  agent 
of  the  party  signing.  And  where  there  was  a  defect  in 
the  signature  of  a  petition  to  stay  the  certificate,  the  vice- 
chancellor  refused  to  permit  it  to  be  re-signed  in  court.^  And 
the  court  will  not,  unless  under  very  special  drcumstanoes 
verified  by  affidavit,  dispense  with  the  strict  obscarvanoe 
of  this  order.^  The  oDJect  of  requiring  the  attestation 
of  a  solicitor,  is  to  have  his  pledge  ana  responsibility  to 
the  propriety  of  the  application.  Where,  &er^re,  the 
signature  of  the  petition  purported  to  be  *' auth^nUeated," 
not  ^^attested^^  by  his  solicitor — who,  in  fact,  had  not 
witnessed  the  signature,  but  merely  put  his  name  to  it 
from  a  knowledge  of  the  petitioner's  hand-writine,  the  lonl 
chancellor  thought  that  tne  spirit  of  the  order  nad  in  ikas 


^  Ex  parte /^cA€r»  2  D.&C.  374.  ^  Ex  parte  Borrov,  Mont.  9S. 

3  Ex  parte  Stubbt,  3  Deac.  549.  '  Anon.  I  Rom,  97.   Re  BMen, 

3  See  General  Order«  12th  Au-  ibid.  231. 
gust,  1809. 
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instance  been  complied  with.^  But  an  attestation  by  the 
agent  to  the  solicitor  has  been  held  to  be  not  a  compliance 
with  the  order.* 

The  court  will  not  extend  the  time  for  receiving  a  petition 
for  the  disallowance  of  a  certificate,  which  must  l^  presented 
within  the  twenty-one  days  from  the  notice  in  the  Gazette? 
For  where  a  motion  was  made  on  the  last  day,  that  a 
petition  mi^ht  be  received  only  two  days  afterwards,  (which 
in  feet  had  been  already  prepared,  but  was  not  properly 
signed,)  the  motion  was  refused.'^  And  though  the  allow- 
ance of  a  certificate  may  be  delayed  by  a  previous  peti- 
tion presented  within  the  twenty-one  days,  yet  if  another 
petition  to  stay  it  is  presented  ajter  the  twenty-one  days, 
though  during  the  period  of  its  suspension,  it  will  be 
dismissed  with  costs.^ 

Where  a  creditor  does  not  use  due  diligence  to  prove  his 
debt,  he  is  not  entitled  to  petition  to  stay  the  certificate.^ 

It  must  appear  from  the  petition  itself,  that  the  party 
applying  is  a  creditor;  if,  however,  it  merely  so  appear 
inierentially,  that  is  sufficient,  but  not  if  it  appear  merely 
from  the  affidavits;  and  no  amendment  is  ever  allowed  of 
the  petition.' 

A  petition  to  stay  the  certificate  prospectively j  that  is, 
before  the  bankrupt  has  passed  his  last  examination,  it 
seems,  cannot  be  supported.^ 

A  copy  of  the  petition,  with  the  answer  of  the  court 
to  it,  must  be  personally  served  upon  the  bankrupt  two 
clear  days  at  the  least  before  the  petition  day,*  otnerwise 
the  petition  will  be  dismissed  with  costs.  And,  though  the 
bankrupt  even  admits  the  receipt  of  a  copy  of  the  petition ;  ^® 
or  his  solicitor  acknowledges  that  the  bankrupt  was  fully 
aware  of  the  petition  and  its  nature ;  ^^  or  takes  copies  of  the 
affidavits  in  support  of  it,^*  q^  gi^g  affidavits  in  answer,^* 
or  even  appears  to  the  petition  by  applying  to  the  court  to 


^  Ex  parte  THUy,  2  Rose,  83.  "  £z  parte  Oroome,  Buck,  39. 

*  Ex  parte  fVeiUm,  I  Mad.  75.  >  Ex  parte  Harford,  Buck,  38. 
ExparteHtnf,  1  G.&J.76.  ExparteHop/tfjf,  1  0.&J.63.  2Jac. 

*  See  ante.  &  W.  220.    Ex  parte  Hetherington, 
^  Ex  parte£mfn«f^  I  Mad.  HI.  4  D.  &  C.  218. 

»  Ex  parte   Wright,   1  G.  &  J.  »  Ex  parte  Pumivai,  I  Q.St  J. 

352.  254. 

<  Ex  parte  Bottock,   1  D.  &  C.  "Ex  parte  Levy,  4  D.  &  C.  224. 

383.  ^  Ex  parte  KendaU,  1 V.  &  B.  543 . 

7  Ex  parte  Robimon,  4  D.  &  C.  2  Rose,  115. 

499.  "  Ex  parte  Hmfcrd,  supra. 
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have  the  petition  advanced  in  the  paper,' — ^jet  neither 
of  these  circumstances  is  a  waiver  of  hia  right  to 
be  personally  served ;  neither  is  it  a  sufficient  excuse,  that 
the  omission  to  serve  the  bankrupt  in  proper  time  was 
occasioned  by  the  death  of  the  creditor,  ana  that  his  executor 
served  it  as  soon  as  he  was  I^ally  entitled  to  act.^  When 
the  bankrupt  is  not  duly  serv^  with  the  petition,  it  is  not 
necessary  for  him  to  take  any  notice  of  it  whatever}'  but 
merely  to  present  a  short  vetition^  praying  that  his  certi- 
ficate may  oe  allowed;^  aiter  which,  he  has  a  right  to  call 
for  his  certificate  on  the  morning  of  the  petition  day. 
And  where  the  bankrupt  unnecessarily  extended  this  peti- 
tion, by  praying  that  the  petition  of  the  opposing  creditor, 
which  nad  not  been  duly  served,  might  be  dismissed  with 
costs — and  thus  compelling  the  creditor  to  appear  upon 
the  hearing, — ^the  vice-chancellor  refused  to  give  the  baiik- 
rupt  the  costs  of  his  petition.*  The  court  will,  however, 
where  there  is  a  difficulty  of  meeting  with  the  bankrupt 
make  an  order  (upon  the  application  of  the  petitioner)  toat 
service  of  the  petition  at  the  bankrupt's  residence  shall  be 
deemed  good  service, — provided  the  application  is  made 
before  the  petition  day ;  and  if  the  petitioner  is  prevented, 
by  the  conduct  of  the  bankrupt,  from  making  the  apphca^ 
tion  in  proper  time,  and  has  used  reasonaUe  diligeno^  die 
court  will  then  make  such  order,  notwithstanding  it  is  not 
applied  for  before  the  petition  day.^  But  it  is  the  general 
rule  of  the  court  to  construe  the  practice  strictly  in  &vour 
of  the  certificate.' 

An  affidavit  of  the  service  of  the  petition  must  be  filed, 
not  later  than  on  the  day  of  the  hearing.  Where  the 
affidavit  is  imperfect,  the  court  haa  permitted  the  petition 
to  stand  over  lor  an  hour  for  time  to  file  another,  and  has 
afterwards  directed  it  to  be  adjourned,  in  order  to  give  the 
bankrupt  time  to  answer ;  but  if,  under  such  circumstances, 
the  second  affidavit  is  not  filed  when  the  petition  is  ad- 
journed, and  is  filed  subsequent  to  the  day  of  the  hearing'y 
it  will  then  be  treated  as  no  affidavit,  and  the  petition  will  be 
dismissed  with  ^  costs. 

>  Ex  parte  <?room«»  Buck,  39.  *  Ex   parte  Btrch^    2  Q.k  I 

'  Ex  parte  CoKitoiim,  2  Rose.  206. 
187 ;  and  see  2  Mont.  154.  *  Ex  parte  Hanitm,  I  G.  hi. 

s  Ex  parte  KendaU,  1  V.  ft  B.  71. 
543.    2  Rose,  115.  '2  Mont.  B.  L.  154,  and  oMi 

*  Ex  parte  Moore,  1  G.  &  J.  253;  there  dted. 
and  see  2  Mont.  B.  L.  154.  >  Ex  parte  Long,  1  6.&  J.  351. 
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An  affidavit  must  abo  fae  made  of  the  truth  at  the  &cli 
alleged  in  the  petition ;  which  latter  must  state  all  material 
f acts^  80  aa  to  make  a  frimd  fade  case  ftr  staying  the 
certificate;  for  the  petituBMr  will  not  be  permicted  to 
supply  the  defect  of  his  origimal  erne,  by  filing  affidavits  in 
reply.' 

A  petition  for  liberty  to  prove  a  debty  and  stay  the  oar* 
tificate,  must  state  that  the  proof  will  turn  the  certificate.^ 
But  it  seems  that  the  petition  need  not  state  when  the  debt 
was  rejected,  or  what  debt  was  renected.^ 

By  a  ffcneral  order  of  Lord  Loughborough,^  qualified 
by  one  of  Lord  Eldon,^  all  affidavite  made  m  support  of 
petitions  nresented  against  the  allowance  of  a  certi&satey 
must  be  filed  in  the  bankrupt  office  at  the  time  whoi  such 
petitions  are  lefk  in  the  office,  except  such  affidavite  as  are 
necessary  to  be  made  in  r^pfy  to  any  affidavits  made  in 
answer  to  the  petition.  Ana  no  petition  is  to  be  received 
against  the  allowance  of  any  bankrupt's  certificate,  unless 
the  affidavite  in  support  of  such  petition  are  filed  when  the 
petition  is  left;  in  defEkult  of  wkushy  die  certificate  is  to  be 
forthwith  ^  allowed  and  confirmed. 

The  term  "jfiUn^  an  affidamt^^  is  construed  to  mean  the 
swearing  and  cairym^  it  into  the  office.' 

No  affidavit,  tlier^re,  in  support  of  a  petition  to  stey  a 
certificate,  whkih  is  filed  qfUr  llie  petition  is  presented,  can 
be  read  at  the  hearing  ;^  such  an  amdavit  being,  from  neoes^ 
aitj,  an  exception  to  tne  rule  applicable  to  affidavite  on  atker^ 
petitions  in  bankruptcy,  vis.  that  an  affidavit,  sworn  previous 
to  the  petition  beong  answered  by  the  court,  is  madmis* 
siUe  in  evidence.^® 

With  respect  to  affidavite  in  amwery  the  practice  is,  to  hear 
the  petition  for  stayins^  the  certificate,  and  then  for  the  court 
to  say,^^  whether  affi&vite  in  answer  are  necessary.  And  if 
the  bankrupt  do  not  file  his  affidavite  in  answer  tdl  after  the 
petition  day,  the  petitkkner  against  the  certificate  is  entided 
to  have  tbe  petition  stand  over,  that  he  may  have  an  oppoi^ 

'  Ex  pute  Cundall,  1  G.&  J. 37.        '  £z  parte  NewUm,  2  Rose,  19. 
3  Ex   pole  Skipp,   1  D.  ft  G.        «  EzptrtelMftm,Back,  179. 

>  Ez  p«rte  ittMiMDfi,  1  M.  ft  A.  246. 

705.  >B  £^   p^i^    Overton^    2  Rom, 

<  12tlL  April,  1796.  257. 

«  16th  Noyember,  1805.  ^  Ex   psrte    OonlPMr,    1  Bote, 

*  And  aee  ex  perteBoioM,  lives.  378. 
540. 
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tunity  of  replying  to  any  new  matter  in  the  bankmpf  s 
affidavits.^ 

There  is  one  case^  however,  in  which  the  strictneas  both  of 
the  order  as  to  the  filing  the  affidavit  when  the  petition  i» 
presented,  and  of  the  general  role  applicable  to  affidavits  on 
other  petitions,  seems  to  have  been  in  some  degree  departed 
fipom.  For,  where  the  time  for  presenting  a  petition  expired 
on  the  18th,  and  a  petition  was  presented  on  the  16th  and  an 
affidavit  filed — and  on  the  18th  the  petitioner  gave  notice  to 
the  bankrupt,  that  he  intended  to  read  some  former  affidavits 
made  in  the  same  bankruptcy,  and  among  them,  one  of  the 
bankrupt  himself^and  tne  chanoellor^s  order  to  hear  the 
petition  was  not  made  till  after  the  18th ; — Lord  Iffldon  wa» 
of  opinion,  that  the  notice  being  given  before  the,/Sa^,  it  was 
in  time — ^notwithstanding  it  was  contended,  that  as  no 
new  affidavits  could  have  been  filed^  and  the  notice  was 
in  effect  the  same  as  filing  an  affidavit,  it  was  consequently 
toolate.2 

No  petition  to  stay  a  bankrupt's  certificate  can  be  with- 
dravm  without  the  leave  of  the  court ;  which  will  not  be 
granted,  unless  the  parties  presenting  it  make  affidavit,  diat 
it  is  not  withdrawal  from  improper  motives.^ 

But  where  an  order  for  staying  the  certificate  has  been 
already  obtained,  and  is  afterwards  abandoned,  and  the 
party  who  obtained  the  order  appears  by  counsel  to  con- 
sent to  the  allowance  of  the  certmcate,  such  an  affidavit  is 
not  necessary*^ 

Where  a  petition  to  staj  or  disallow  a  certificate  is  dis- 
missed, it  is  generally  dismissed  with  costs ;  but  cases  have 
occurred  where  such  petitions  have  been  dismissed  wUlumt 
costs— on  the  grouna,  that  although  the  bankrupt  was  en- 
titled to  his  certificate,  there  were  circumstances  in  his  con- 
duct which  afforded  suspicion  of  collusion,  or  which  precluded 
all  claim  to  the  indulgence  of  the  court^  And  wluane  the 
petition  is  dismissed  for  defoult  of  appearance  of  the  petitioner, 
the  certificate  will  not  be  ordered  to  go,  without  an  affidavit 
that  there  is  no  collusion.^ 

A  petition  to  stay  a  certificate  is  an  exception  to  the  regfular 
course  of  proceedings;  and  as  the  granting  or  withholding  it  is 

1  Ez  parte  RadcUffe,  Back,  489.  *  Ez  pitfte  Bktek,   1  Rose.  67. 

*  Ex  pute  Emmeit,  2  Moot.  Dig.  note  (a.)  Ez  pule  Gordbur,  1  Ves, 

153.  &  B.  45.    Ez  pute  Sievent,  Bwk, 

'  *  Ez  parte  Oiteofi,  6  Vei.  5.   1  C.  389. 

B.  L.465;  and  seeante,  629.  *  Ez  parte  Hethenmgton,  \  M.lt 

«  Re  HaU^  2  D.  &  C.  44.  A.  607  ;  4  D.  &  C.  224. 
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a  question  of  such  extreme  importance  to  the  bankrupt,  it  may 
be  heard  out  of  its  tum^  upon  a  special  application  for  that 
purpose.^  And  where  petitions  were  presented  in  the 
vacation  to  stay  certificates,  upon  the  ground  merely  that  the 
petitionef^s  debt  would  turn  the  certificate — ^and  the  bankrupt 
lias  contradicted  that  allegation; — Lord  Mdon  referred  it 
to  the  secretary  of  bankrupts,  or  the  commissioners,  to  look 
into  the  proo6  upon  the  proceedings — ^with  a  direction,  that 
if  the  bankrupt  were  correct  in  his  contradiction,  the  certifi- 
cate should  be  allowed )  his  lordship  thinking,  that  this  was 
a  question  which  had  a  strong  claim  to  the  early  attention 
of  the  court.2  When  an  order  is  obtained  on  a  petition  to 
stay  a  certificate,  it  must  be  drawn  up  and  taken  away  from 
the  bankrupt  office  in  tliree  months,  otherwise  the  court 
will  allow  the  certificate.^ 

A  creditor,  by  petitioning  to  stay  the  certificate,  makes  his 
election  to  come  in  under  the  fiat  for  every  proveable  debt 
which  may  be  owing  to  him  from  the  bankrupt ;  and,  there- 
fore, the  bankrupt  must  be  discharged  from  any  action 
pending  against  him  by  the  creditor,  before  the  petition  can 
oe  proceeded  in.*  And  the  rule  is,  on  the  hearing  of  such  a 
petition,  that  the  party  objecting  to  the  certificate  must  himself 
make  out  a  case  to  stay  it ;  for  the  bankrupt  is  not  bound  to 
answer  mere  allegations  founded  on  information  and  belief* 
The  non-payment  of  any  dividend  is  not,  of  itself,  a  sufficient 
reason  to  stay  it.'  The  court  will  not,  as  in  ordinary  cases, 
rehear  a  petition  to  stay  the  certificate,  upon  fresh  evidence 
tendered.' 

The  assignees  cannot  be  heard  on  a  petition  by  an  indi- 
vidual creditor  to  stay  the  certificate,  although  they  nave  been 
served  with  the  petition.^ 


Appeal  to  the  Lord  Chancelhr. 

A  party  can  only  appeal  to  the  lord  chancellor  fix)m  the 
court  of  review,  on  a  matter  of  law  or  equity,  or  on  the 
refusal  or  admission  of  evidence.  The  appeal  also  must  be 
on  a  special  case,  unless  the  lord  chancellor  shall  otherwise 

*  Ex  parte  Andenon,  I  Rose,  93.         »  Ex  parte  Oreen,  4  D.  &  C.  1 12- 

*  Ex  parte  Bank  of  Scotland,  1         *  Ibid.  . 

Row,  376.  1  V.  &  B.  6.  '  Ex  parte  Lavender,  4  D.  &  C. 

'  General  Order,  22nd   March,     497. 
1796.  ^  Ex  parte  Bostock,  1  D.  &  C  383. 

«  Ex  parte  Bosiock,  I  D.  &  C.  383. 

QQ3 
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direct ;  and  the  special  case  must  be  approred  and  certififtd- 
bj  one  of  the  jiulges  of  the  court  of  revieWy  whose  deter- 
mination on  the  settlement  of  the  case  is  final  and  ocNft- 
closiTe.^  And  on  eveiy  f^peal  from  a  commifflionftr  to  the 
coon  of  review,  upon  a  question  of  any  proof  qfdebty  the  otder 
o£  that  court  is  ajso  final,  unless  an  appeiu  to  the  lord  chan- 
cellor be  lodged  within  one  month  from  such  determination.^ 
This  period  cannot  be  extended;  nor  can  the  signatoie  of 
the  party  to  the  petition  of  appeal  be  diqiensed  with,  except 
by  authority  of  tne  lord  chancellor.' 

It  h:u  been  determined  that  this  limitation  for  the  time  of 
appeal,  upon  a  qoestion  of  proof  under  the  1  £  2  WilL  4, 
c  56,  a.  32,  applied  only  to  London  fiats.^  It  may  be  a 
question,  however,  whether,  since  the  passing  of  the  5  <&  6 
Vict  c  122,  the  hmitation  does  not  equally  apply  to  coumiry 
fiats. 

An  impeal  from  the  refiosal  of  a  motion  by  the  court  of 
review  ^onld  be  by  way  of  special  case,  and  not  by  way  of 
Ichaii 


motion,  before  the  lord  chancellor.^ 

By  a  general  order,*  the  special  case  on  every  appeal 
tendered  rar  the  approval  of  one  of  the  judra  of  the  court 
of  review,  must  be  left  for  that  purpose  at  tne  office  of  the 
registrar,  siened  by  the  counsel  lor  the  respective  parties,  or 
aocompanlea  with  a  certificate  from  the  counsel  for  the  ap- 
pellant, that  there  is  in  their  judgment  good  cause  for  sudi 
appeal,  and  an  affidavit  that  a  copy  of  such  case  has  been 
delivered  to  the  solicitor  for  the  otner  party  eight  days  prior 
to  such  tender  thereof. 

Whenever  a  party  is  entitled  to  appeal,  it  is  not  discre- 
tionary in  the  court  of  review  to  grant  a  q[>edal  case,  but  ha 
has  a  right  to  it,  if  his  facts  are  properly  stated.'  But  where 
the  question  is,  whether  the  party  is,  or  is  not,  a  trader,  this 
is  not  the  subject  of  an  appeal,  it  being  a  pure  question  of 
&et.^  And  where  a  petition  of  appeal  was  presented  to  the 
lord  chancellor,  after  one  of  the  judges  of  the  court  of 
review  had  refused  to  certify  a  special  case,  on  the  ground 
that  the  question  was  one  of  &ct,  the  petition  was  dismissed, 
with  costs.'    Nor  is  it  a  ground  of  appeal,  that  the  court  of 

M  &  2  WQL4,  c  56,  8.  3.  *  22nd  May,  1833.  2  D.&C.632. 

s  Ibid.  s.  32.  3  Dote.  303. 

>  Ex  parte  Robawm,  2  D.  &  C.  7  Ex  parte  Htiitofi,2  D.&C.407. 

5S3.                          *  B  Ibid. 

*  EzparteHd;g:mn,  4Dea.2I7.  '  Ex  parte    Woodward,    3  Dca. 

*  Ex  parte  Carruthen,  3  M.  D.  &  293. 
D.  269. 
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review  rqected  evidence  as  snperfluousy  in  not  canying  tke 
par^s  case  further.^  Neither  does  an  appeal  lie  to  the  lord 
chancellor  against  the  settlement  of  a  special  case  by  a  judge 
of  the  court  of  review,  tat  refusing  to  introduce  into  the  case 
a  statement  of  certain  facts,  which  the  ^»peQant  contends 
ought  to  be  inserted  in  it;  the  third  section  of  1  &  2  WilL  4^ 
c.  o6y  dficJaring  that  the  determination  of  the  ^udj^e  ii!  the 
settlement  of  Uie  case  shall  be  final  and  conclusive.^ 

If  the  party  who  has  obtained  a  special  case  certified  by . 
the  chief  judge,  do  not  proceed  with  the  appeal,  the  court 
wiU  order  him  to  pay  the  costs.^ 

An  objection  that  the  court  of  review  has  no  jurisdiction, 
cannot  be  taken  before  the  lord  chancellor  on  appeal,  if  it 
was  not  taken  in  the  court  below;^  nor  will  the  lord  chan- 
cellor decide  upon  an  objection  that  the  matter  is  one  of  fact, 
and  not  of  law,  until  he  hears  the  petition  through.^ 

The  lord  chaiacellor  will  not  maRe  an  order  that  an  appeal 
shall  be  brought  on  by  petition  instead  of  special  case,  ex- 
cept under  special  circumstances/  and  not  merely  on  the 
ground  that  the  matters  of  law  and  &ct  were  of  a  compli- 
cated nature,  or  that  the  affidavits  were  voluminous/ 

Where  a  party  obtains  an  order  of  the  lord  chancellor  to 
hear  an  appeal  on  petition,  instead  of  on  a  special  case,  and 
the  order  is  improperly  obtained,  the  respondent  must  move  to 
set  it  aside,  ana  not  wait  to  make  his  objection  to  the  form  of 
proceeding  until  the  petition  is  called  for  hearing.^  Nor  will 
the  lord  chancellor,  at  the  hearing,  permit  the  appellant  to 
present  a  petition  for  liberty  to  proceed  "  otherwise,"  for  the 
purpose  of  rectifying  an  error  in  the  settlement  of  the 
special  case,  the  determination  of  the  jud^e  of  the  court  of 
review  bein^  final  in  this  respect,  and  tne  lord  chancellor 
having  no  jurisdiction  with  reference  to  the  settlement  of 
the  case.* 

In  applying  for  a  special  case,  the  counsel  for  the  appel- 
lant is  Dound  to  state  to  the  judge  of  the  court  of  review 
the  ground  of  appeal;  and  the  case  itself  should  state  the 
conclusion  of  fiict  found  by  the  court,  and  not  the  evidence 
at  length  by  which  the  facts  were  proved.^^ 

>  Ex  parte  Low,  1  Coop.  Sel.  Ca.  *  £x  parte  Stubbt,  3  Deac.  549 ; 
154.  Mont.  &  Ch.  537. 

^  Ex  parte  Stubbt,  Mont.  &  Ch.         '  Re  Maberly,  1  Deac.  75. 
511;  3  Deac.  549.  "  Exparte  Jftfy^.S  D.&  C.263. 

>  Ex  parte  Hawley,  3  D.  &  C.  'Ex  parte  Ixno,  1  M.  &  A.  1S9. 
655.  1  Coop.  Sel.  Ca.  154.     Ex  parte 

*  Ex  parte  Turner,  1  M.  &  A.     Stubbs,  3  Deac.  549. 
357.  ><^  Ex  parte  WiUon,  3  Deac.  214. 

'  Ex  parteiCeyf,  3  D.  &  C.  263.       Ex  parte  fVhite,  3  M.  D.  &  D.  7. 
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Where  after  the  judgment  of  the  court  of  review  had  been 
reversed  on  appeal  by  the  lord  chancellor,  and  the  matter 
referred  back  for  consequential  directions,  one  of  the  parties 
had  obtained  leave  from  the  lord  chancellor  to  appeal  to  the 
House  of  Lords,  unaccompanied  hj  any  order  as  to  stay  of 
proceedings ;  it  was  held  that  this  had  not  the  effect  of 
staying  the  proceedings  in  the  court  of  review,  although  it 
was  a  circumstance  to  g^de  the  court,  in  the  exercise  of  its 
discretion,  whether  it  would  make  any  consequential  order 
txU  the  appeal  was  determined.^ 

>  Ez  parte  PoSkard,  4  Detc.  275. 


CHAPTER  XXII. 

OF  COSTS. 

Sect.  1.  Of  the  Costs  of  issuing  a  Fiat  up  to  the  Choice 
of  Assignees. 

2.  Of  subsequent  Costs. 

3.  Of  Costs  upon  Petition. 

4.  Of  Costs  in  Actions  and  Suits  by  and  against 

Assignees^  and  other  Parties  concerned  in  the 
Fiat, 

6.  Wlun  Security  for  Costs  wiU  be  required. 

For  the  Proof  of  Costs  under  the  Fiat,  see  ante,  Chap.  IX. 
Section  19 ;  and  see  further  as  to  the  Taxation  of  Costs^ 
Chap.  XXIII.  Section  3. 


Section  I. 

Of  the  Costs  of  issuing  the  Fiat. 

The  petitioning  creditor  must  prosecute  the  fiat  at  his 
own  costs  until  the  choice  of  assignees ;  ^  when  the  com- 
missioners are  directed  hj  the  statute  to  ascertain  such  costs, 
and  order  the  assignees  to  reimburse  him  out  of  the  first 
money  that  is  got  in  under  the  commission.  The  bill  of 
these  costs,  when  taxed  and  allowed  by  the  commissioner, 
should  be  filed  and  kept  with  the  proceedings.  If  any  party 
is  dissatisfied  with  the  taxation  of  them  by  the  commis- 
sioner,^ he  may  petition  the  court  of  review  to  refer  it  to  a 
master  to  review  their  taxation ;  but  such  an  appUcation  is 
not  a  matter  of  course,  without  stating  particular  objections 
to  the  taxation  of  the  commissioner;  though  it  may  be  so 
in  an  ordinary  case,  when  the  biU  has  not  been  previously 
taxed.^    If  the  solicitor,  however,  refuses  a  copy  of  his  bill, 

1  6  Geo.  4,  c.  16,  8.  14.  11.     Ex   parte  Clarke,  ibid.    Ex 

'  Ex  pute   Vincent,  1  C.  B.  L.     parte  ThelwaU,  I  Roee,  397. 

*  Ex  parte  Hewitt,  Back,  388. 
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that  is  a  sufficient  ground  for  referring  it  to  a  master.^ 
Where  objectionable  charges  have  been  allowed,  it  will  be 
ordered  to  be  tazed.^  And  where  the  charges  appeared  to 
be  exorbitant— as  where  they  amounted  to  1092., — ^that,  of 
itself,  was  held  a  sufficient  reason  to  order  the  bill  to  be 
taxed,  even  after  payment  made,  and  after  the  death  of  the 
assignee  who  made  the  payment'  And  the  same,  where 
objectionable  items  are  pomted  out  on  affidavit,  although  the 
bill  had  been  paid  for  two  years.^  So,  where  the  bul  had 
been  taxed  at  97/.  IOj.,  and  the  commissionera  had  excluded 
the  parties  from  attending  the  taxation.' 

Where  the  assignees  neglected  to  hare  a  solicitor's  bill  of 
costs  up  to  the  choice  of  assignees  taxed  by  the  oommis- 
sionersy  it  was  held  that  the  bankrupt  mighty  after  having 
settled  with  the  creditors,  apply  to  the  general  jurisdiction  of 
the  court,  and  obtain  an  order  for  the  taxation  of  the  bill  by 
the  commissioners.'  But  where  the  bill,  after  being  taxed 
by  the  commiasioners,  had  be^  paid,  and  the  assignees' 
account  had  been  audited  for  the  spaee  of  six  years,  the  covt 
reftised  to  eider  a  re-taxation  of  it' 

In  some  cases  it  will  be  referred  to  the  conmiissioiier  to 
allow,  on  the  taxation  of  the  petitioning  creditor's  bill  of 
costs,  certain  expenses  incurred  before  adjudication  by  parties 
appointed  by  the  creditors  to  act  for  the  benefit  of  the 
estate; '  or  certain  law  charges,  where  the  estate  has  derived 
a  benefit.* 

The  provlBioii  in  the  stBtote,  for  ascertaining  the  costs 
when  the  assignees  are  chosen,  is  merely  directory;  and  it 
win  be  no  objection  to  the  petitioning  creditoi's  7%fat  to  be 
reimbursed,  tiiat  all  the  costs  of  prosecuting  the  commisaion 
(prenons  to  the  choice  of  assignees)  were  not  then  actually 
taxed  by  the  commissioners.^  And  aMhongh  the  petitioning 
creditor  is  not  entitled  to  an  order  on  the  assignees  to  pay 
the  amomit  of  his  costs  before  tiiey  have  received  money 
under  the  fiat,  he  is  nevertheless  ^titled  to  an  inqniiy, 
whether  any  assets  have  been  received  by  the  assignees.^^ 
Where^  however,  he  assents  to  a  diffisrsnt  appropriation  of 
tile  assets  by  tiie  assignees,  he  is  estopped  mm  afterwards 

I  Ex  parte  Sutton,  4  Mad.  395,        *  Ex  parte  Boyfey,  Mont.  20S. 
479.  7  Ex  parte  CftHifr,  4  D.  ft  C. 

'  Ex  parte  Hmttertley,  2  D.  ft  C.  414,  and  tee  ex  pwte  WcMm,  3 

373.  M.  D.  ft  D.  702. 

*  Ex  parte  Aeale.  Buck,  HI.  Ex  '  Ex  parte  Amm,  4  D.  ft  C.  892. 
parte  Heifden,  2  O.  ft  J.  52.  •  Bx  parte  HoilMi,  2Dcw.  115. 

*  Ex  parte  Moore,  1  Deac.  578.  »  Ex  parte  Bagnes,  1  O.  ft  J.  35*. 
»  Ex  parte  Pfl/#n<T,  2  G.  ft  J.  34.         "  Exparte^fftrom,  4D.ftC.401. 
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contending  that  the  directions  of  the  statute  have  not  been 
complied  with.^  When  an  assignee  happens  to  be  removed, 
the  petitioning  creditor  cannot  claim  the  costs  from  such 
removed  assignee,  unless  any  oollusion  can  be  proved  between 
him  and  the  existinc^  assignees.^ 

The  solicitor  to  the  petitioning  creditor  may  petition  that 
the  assignees  may  pay  him  the  amount  of  the  petitioning 
creditors  costs  up  to  the  choice  of  assignees;^  to  which 
petition,  it  seems,  the  petitioning  creditor  is  a  necessary 
party ;  but  neither  the  solicitor  nor  the  petitioning  creditor 
can  petition  for  the  payment  of  the  costs,  oefore  the  commis- 
sioner has  ordered  payment.^  But  a  petitioning  creditor^ 
who  complains  that  the  assignees  have  not  complied  vrith  the 
commissioner's  order  for  the  payment  of  the  costs,  may  apply 
to  the  court  of  review  in  the  first  instance,  and  witnout 
previously  summoning  the  assignees  before  the  commissioner 
to  produce  their  accounts.^ 

in  case  there  are  not  sufficient  assets,  the  petitioning 
creditor,  and  not  the  assignees,  is  personally  liaole  to  the 
solicitor  for  the  costs  up  to  the  dioice  of  assignees.*  But  in 
one  case  of  this  kind,  the  vice-chancellor  said,  that  he  had  no 
jurisdiction  to  order  the  petitioning  creditor  to  pay  these 
costs,  though  he  was  liable  to  the  solicitor  in  an  action  at 
law,  like  any  other  client.^  In  another  case,  however,  where 
a  commission  was  even  superseded  by  the  bankrupt  for 
iBvalidity,  the  court  there  made  an  order  on  the  petitioning 
creditor  to  pay  the  messenger  his  bill  up  to  the  dioice  S 

»8 


the  petitioning  creditor's  debt  is  found  insufficient 
to  support  the  commission,  and  the  debt  of  another  creditor 
is  ordered  to  be  substituted  by  the  lord  chancellor  under  the 
18th  section  of  the  new  statute,  the  original  petitioning 
creditor  is  not  liable  to  costs,  if  the  commission  has  only 
&iled  through  his  mistake  of  law  or  fact,  but  such  costs  wiU 
be  ordered  to  be  paid  out  of  the  estate;  aUteTf  if  he  has  been 


^         guilty  of  fraud  or  misconduct^ 


.^              '  Bomidge  y.  S^land,  2  Scott.  '  Anon.   Back,   475;   and   see 

367.  pO«t,"SoHdtOT." 

^              ^  Inn  aUmm,  I  G.St  J.  d03.  >  Ex  pvte /otafon,  1  6.  &  J.  2S. 

;'               s  Ex|»rteAM«oiH2  M.&A.6S2.  •  Ex  pute  Cmmm,  2  Q.  It  J. 

:i              *  £z  parte  Coofwr,  2  M.  D.  & D.  270;  but  aee  ex  parte  UltetAorn^ 

i  ^           420.                                                  .  1  M.  D.  &  D.  338,  and  cases  there 

*  Ex  parte  Riukwmih,  3  M.  D.  cited;    see  alao    ex  parte  Smith, 

^[i           &D.318.  3M.D,&D.347. 
;^>               ^  Ex  parte  Haifnes,  supra;  and 
see  ante,  102. 
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Sbction  II. 
Of  Costs  subsequent  to  the  Choice  of  AsngfMts. 

By  the  6  &  6  Vict.  c.  122;  s.  69^  the  several  sabdiirision 
courts^  and  the  court  authorized  to  act  in  the  proeecution  of 
any  fiat^  in  all  matters  before  such  courts  respectirely^  may 
award  such  costs  as  to  such  courts  shall  seem  fit  and  just, 
and  may  cause  the  amount  to  be  recovered  from  the  party  in 
the  same  manner  as  costs  awarded  by  a  rule  of  any  of' the 
superior  courts. 

jBefore  the  6  Qeo.  4,  c.  16,  the  commissioners  had  only 
power  to  tax  the  costs  up  to,  and  including  the  choice  of 
assignees ;  ^  the  taxation  of  all  subsequent  costs  being 
directed^  to  be  made  by  a  master  in  chancery,  whose  certificate 
of  taxation,  when  ngned  by  him,  was  conclusive,  and  excluded 
the  jurisdiction  of  the  chancellor.'  This  limitation  of  the  juris- 
diction of  the  commissioners  was  found  to  be  very  incon- 
venient in  practice ;  as  the  taxation  of  the  bill  bv  a  master  is 
attended  with  considerably  more  expense  and  delay ;  and  this 
the  assignees  were  either  obliged  to  incur,  or  else  were  com- 
pelled to  submit  to  improper  chaiges.  A  remedy,  howev^, 
IS  now  provided  for  this  inconvenience  by  the  6  Geo.  4, 
c.  16,  s.  14,  which  directs  that  all  bills  of  fees  or  disburse- 
ments of  anv  solicitor  or  attorney,  for  business  done  after 
the  choice  of  assignees,  shall  be  setded  by  the  commissioners, 
except  so  much  of  such  bills  as  may  contain  any  chaise 
respecting  any  action  or  suit,  which  is  to  be  setded  by  the 
proper  officer  of  the  court  And  if  any  creditor  to  the 
amount  of  20Z.  be  dissatisfied  with  the  taxation  of  the  com* 
missioners,  he  may  have  the  bill  taxed  by  a  master  in  chancery, 
who  is  to  receive  for  the  taxation  and  the  certificate  thereof 
20^.,  and  no  more. 

And  by  5  &  6  Vict.  c.  122,  s.  83,  all  bilb  of  chaiges,  fees, 
and  disbursements  of  anv  auctioneer,  appraiser,  broker, 
'valuer,  or  accountant,  employed  by  any  assignee,  or  messen- 
ger, or  bankrupt,  are  to  be  settled  oy  tne  court  authorised  to 
act  in  the  prosecution  of  the  fiat,  and  the  amount  so  setded, 
and  no  more,  can  be  recovered  by  the  par^  so  employed. 

The  commissioners  ought  to  tax  any  costs  from  time  to 
time  as  they  occur,  and  not  to  wait  untd  the  whole  business 
of  the  commission  is  concluded.^ 

1  5  Geo.  2,  c.  30,  8. 25.  >  Ex  pute  VeaU,  2  G.  It  J.  236. 

3  Ibid.  8.  46.  4  £z  pute  Qwt^  2  G.  ft  J.  117. 
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When  a  creditor  is  dissatisfied  with  the  taxation  of  the 
commissioner,  he  must  present  a  petition  for  an  order  to  have 
the  bill  settled  by  a  master  in  chancery ;  for,  without  such 
order,  the  master  would  have  no  authority  to  act.'  And  the 
petition  need  not  be  served  on  the  assignees.^  The  payment 
of  the  costs,  after  taxation,  can  foe  enforced  by  petition  to  the 
court  of  review.' 

As  to  the  costs  6f  any  action,  suit,  or  other  proceeding,  the 
assignees  themselves  are  personally  answerable  for  these 
costs  to  the  solicitor  whom  they  employ ;  ^  but  in  case  of  a 
deficiency  of  assets,  (though  there  is  no  provision  of  this  kind 
in  the  statute,)  they  may  come*for  contribution  upon  the 
creditors  who  mive  provea  debts  under  the  commission,  pro- 
vided siich  costs  were  legally  and  properly  incurred,  and  the 
proceeding  was  institutcni  with  the  sanction  of  the  creditors.^ 
Thus,  extra  eosts  incurred  by  assignees  in  conducting  prose- 
cutions for  pequry  and  conspiracy,  instituted  with  the 
sanction  of  tne  creditors,  were  directed  to  be  allowed  out  of 
the  estate  under  the  6  Geo.  4,  c.  16,  s.  1Q6?  But  if  the 
assignees  choose  to  prosecute  a  suit  in  eqxiity,  without  the 
consent  of  the  major  part  in  value  of  the  creditors  of  the 
bankrupt  (pursuant  to  the  provision  of  6  (reo.  4,  c.  16, 
8.  88,)^ — ^tney  cannot,  in  that  case,  come  either  upon 
the  creditors  or  the  estate  of  the  bankrupt  for  the  costs 
of  such  suit,  though  they  are  personally  liable  themselves  to 
the  solicitor  employed  by  them.^ 

With  respect  to  the  general  costs  of  working  the  commis- 
sion, the  assignees  are  directed  (by  the  101st  section  of  the 
6  O.  4,  c.  16,J  to  keep  an  account  of  all  payments  made  by 
them  on  account  of  the  bankrupt's  estate  \  which  account, 
every  creditor  who  has  proved  a  debt  hsus  a  right  at  all 
reasonable  times  to  inspect.  And  by  the  106th  section,  they 
are  also  required  to  deliver  in  upon  oath  a  true  statement  in 
writing  of  all  their  receipts  and  payments  at  the  meeting  ap- 
pointed by  the  commissioners  to  audit  their  accounts ;  ^  upon 
which  auoit,  the  assignees  are  to  be  allowed  to  retain  all  such 
money  as  they  shall  nave  expended  in  suing  out  and  prose- 
cuting the  commission,  and  other  just  allowances. 

*  Ex  parte  Hickman^  Mont.  &  M.  ^  Ex  parte  Lewthwaiie,  16  Yes. 

352.  234. 

'  Ex  parte  Payne,  Mont.  455.  *  Ex  parte  Strange,  1  Mont.  &  M. 

>  Ez  parte  Coate»,  3  D.  &  C.  31. 

626.    And  see  further,  post,  as  to  'See  ante, 

taxation  of  solicitor's  bUl.  *  Ex  parte  WhitckurcK   1  Atlc» 

^  2  Camp.   175.     1   Star.  278;  210. 

and  see  ante,  329.    Ex  parte  Coatet,  *  See  ante. 
3  D.  &  C.  626. 
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Bj  aectioii  3d,  where  any  peiBOii  known  or  saapected  to 
have  any  of  the  estate  of  tne  bankropt  in  his  ponenon,  oar 
who  is  supposed  to  be  indebted  to  tne  bankrapt^  shall  be 
snnunonea  to  attend  before  the  commissionq',  such  person 
may  have  such  costs  and  charges  as  the  commissioners  shall 
think  fit.  And  every  witneUf  summoned  to  attend  before  the 
commissioner,  shall  nave  his  necessary  expenses  tendered  to 
him  in  like  manner  as  is  by  law  required,  upon  service  of  a 
sulmoma  to  a  witness  in  an  action  at  law. 

The  statute  thus  makes  a  material  difference  between  a 
7ritnes9f  and  a  person  suspected  to  have  any  of  the  banknqitffl 
estate  in  his  possession;  for  the  latter  is  bound  to  attoid, 
although  his  expenses  should  not  have  been  previously 
tenderad  to  him ;  ^  though  if  he  be  in  reality  without  the 
means  of  taking  the  journey,  that  perhaps  may  be  an  excuse 
for  not  obeying  the  summons.^  But  it  seems  (as  Lord  Eldoo 
observed  upon  one  occasion)  more  consistent  with  justice 
that  the  costs  should  be  ascertained  after  the  evamination, 
rather  than  before  it ;  for  the  result  of  the  examination  will 
afford  a  clearer  view  of  what  the  party  examined  is  entitled, 
in  point  of  ej^)en8e,  to  be  reimbursecL  Afit,  if  an  adjournment 
of  the  meeting  take  place  firom  time  to  time,  it  will  then  be 
impossible  (without  taking  this  into  consideration)  to  ascer- 
tain correctly  the  expenses,  eundoj  redemdOj  et  moramdA, 
Or,  if  a  person  so  to  be  exaoiined  had  concealed  the  pncq^erty 
of  the  bankrupt,  it  would  then  be  matter  of  regret  that  tlie 
assignees  had  (as  a  condition  precedent  to  his  examination) 
been  obliged  to  pay  a  sum  or  money  to  one,  who  had  thus 
anticipated  his  own  repayment.^ 

When  costs  are  ordered  to  a  par^  so  summoned  before 
the  commissioner,  they  may  be  recovered  in  an  action  of 
asswavpni  against  the  assignees ;  and  it  is  not  necessary  that 
the  onler  for  the  costs  should  be  in  writing.^ 

When  a  witness,  or  other  party  sumnumed  before  the  com- 
missioner, is  arrei^,  and  aj^lies  to  be  dischai^ed  finom  die 
arrest,  the  costs  of  the  applice^n  will,  in  general,  depend 
upcm  whether  a  eomJUmft  vras  intended  or  not  by  the  paitf 
arresting.  If  the  arrest  amounts  to  a  contempt,  tney  wiU  m 
ordered  to  be  paid  by  the  officer  or  person  causii^  ilie  arrest ; 
and  in  one  case  where  the  witness  was  arrested  by  the 
bankrupt,  they  were  so  ordered  to  be  paid.* 

^  £x  parte  JZoicm,  3  Rote,  34S.         >  2  Roscv  348. 
Ex  parte  Betawi,  ibid.  75.    BaU^e        ^  Yorker  ▼.  htOksm^  1  Eqp.  64. 
▼.  QreOe^,  8  East.  •  Ex  parte  Bfne.  i  V.  ft  B.  316; 

'  Ibid.  and  see  ante. 


Sbct.  3.]  Of  CosU.  907 

The  ioint  creditors  under  a  separate  fiat  are  not  enti- 
tled to  have  the  expenses  of  a  solicitor,  employed  by  them 
to  conduct  examinations,  £c.  before  the  commissioner,  paid 
out  of  the  joint  fund.^ 


Section  III. 

Of  Costs  on  Petition. 

It  is  a  general  rule,  that  if  there  has  been  no  misconduct  in 
the  bankrupt,  9l  petition  to  stay  a  certifieate^  when  dismissed, 
is  dismissed  with  costs  to  be  paid  by  the  creditor  opposing 
the  certificate.^  But,  when  there  are  circumstances  in  the 
conduct  of  the  bankrupt  which  preclude  him  from  any  claim 
to  the  indulgence  of  the  court,  the  petition  is  then  firequently 
dismissed  without  costs ;  ^  and  this  notwithstanding  he  may 
be  strictly  entitled  to  his  certificate. 

With  respect  to  costs  on  a  petition  to  annul  thejiat : — 
Where  a  bankrupt  petitions  to  annul  the  fiat,  and  an 
issue  is  directed,  though  he  fidls  upon  the  trial  of  the 
issue,  he  escapes  the  payment  of  costs,  and  the  costs 
of  the  assignees  are  piud  out  of  the  estate;  for  the 
court  has,  in  general,  no  power  to  give  costs  against  an  un- 
certificated bankrupt.^  The  consequence  of  tms  exemption 
has  been,  however,  that  petitions  of  this  kind  have  multiplied 
to  the  great  oppression  of  creditors,  and  the  vniste  ot  the 
bankrupt's  effects;  as  the  costs,  even  of  the  successful  defence 
against  such  petitions,  must  fall  upon  the  estate.  Where  the 
facts,  therefore,  are  cUsputed  upon  such  a  petition,  and  the 
banlorupt  is  in  a  situation  to  try  the  validity  of  the  fiat 
at  law,  the  court  will  (imless  under  special  circumstances;^ 
where  directions  mav  be  necessary  to  assist  the  trial,)  leave 
him  to  his  action  at  law ;  for  if  he  fiuls  in  an  aetiany  he  pays 
costs  like  any  other  plamtiff.*  And  where  the  bankrupt  is 
really  in  a  situation  to  try  the  validity  of  the  fiat  at 
law,  he  will  not  be  allowed  tne  costs  of  a  petition  to  annul 

'  Ex  pute  Longman,  1  Rose,  nei,  ibid.  331.  Ez  parte  Owrdmer, 
303.  1  V.  &  B.  46.    1  Row,  377.    Ez 


^  Ez  purte  Worwkk,  14  Vet.  1 3S.  parte  SteoenM,  Bode,  389.    Ez  parte 

Ez  parte  Bank  ^  Scotland,  1  Roae,  Enderby,   5    Kad.  76.    Ez  parte 

375.     1  V.  &  B.  6.  Bfwmt,  1  6.  8b  J.  205. 

'  Ez  parte  Stracy,  1  Roie.  67.        *  Bat  tee  poat 
Ez  parte  Black,  ibid.  note.     Ez        '  Ez  parte  BilUald,  Buck,  220. 
parte  Nichols,  ibid.    £z  parte  Ken^ 
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it;  notwithstanding  he  has  a  verdict  on  an  issue  in  his 
favour,  and  an  order  to  annul  is  thereupon  made;  for 
he  ouff^ht  to  have  proceeded  in  the  first  instance  at  law, 
instead  of  presentmg  a  petition  to  annul.^  Therefore, 
though  the  assignees  will  be  directed  to  pay  the  costs  of  the 
trial;  they  will  not  be  made  to  pay  the  costs  of  the  petition ; 
for  it  is  tneir  duty,  as  trustees  tor  the  creditors,  to  appear  and 
resist  any  petition  of  the  bankrupt  to  annul  the  fiat.' 
And  where  a  commission  was  superseded  merely  for  a 
defect  in  form  as  to  the  petitioning  creditor,  and  there  was 
no  doubt  as  to  the  act  of  bankruptcy,  (&c.,  the  costs  of 
the  mpersedeas  ofdy  were  allowed,  though  it  would  have 
been  otherwise  if  the  act  of  bankruptcy  had  not  been  fully 
proved.* 

But,  notwithstanding  the  court  has,  in  general,  no  power 
to  give  costs  against  a  bankrupt  while  we  commission  is 
subsisting, — ^yet  where  on  the  petition  of  a  creditor  a  com- 
mission is  oraered  to  be  superseded,  on  the  ground  of  concert 
between  the  bankrupt  and  the  petitioning  creditor,  the  court 
has,  in  such  a  case,  ordered  the  costs  of  superseding  it  to  be 
paid  by  the  bankrupt  and  the  petitioning  creditor.^ 

If,  upon  the  banJarupt's  application,  an  order  is  made  to 
annul  the  fiat,  with  costs  to  be  paid  by  the  petitioning 
creditor  and  the  solicitor  who  sued  it  out;  the  banJorupt  may 
proceed  against  both  of  them  or  either.^ 

When  the  petitioning  creditor  succeeds  in  reaistine  the 
bankrupt's  application  to  annul  the  fiat,  he  will  be  allowed 
his  costs  or  opposing  the  petition  out  of  the  bankrupt's 
estate  as  between  attorney  and  client;*  and  the  like  in 
the  case  of  an  assignee  opposing  the  petition.^  But  when 
the  petition  charges  collusion,  ana  the  circumstances  are  sus- 
picious, costs  wm  not  be  given,  though  the  petition  foils.* 
And  if  the  petitioning  creditor  does  not  succeed  in  resisting 
the  application,  he  will  then  be  directed  to  pay  the  coets  of 
annulling  the  fiat,  and  of  the  petition — as  well  as  the  costs 
of  any  proceeding  at  law  or  in  equity  in  the  matter — to 
the  banJmipt,  or  the  creditor  who  succeeds  in  annulling 
it.^  For,  though  costs  are  not,  in  general,  given  to  a 
party  upon  an  appeal  firom  the  deliberate  judgment  of  the 
commissioner,  even  though    his   judgment  appears  to  be 

1  Ex  puteMorAf,  1  G.  Ifc  J.  70.  •  Ez  pute  BtfAop,  8  Vet.  333. 

*  Ex  parte  Kdwarda,  Bu<^  232.  *  Ex  parte  Baitomlef,  5  Bfad.  91. 

>  Ex  parte  Goodtom,  I  Atk.  101 ;         'Ex  parte  Bryant,  2  Roa^  1. 
and  see  ex  parte  HyWard,  1  Atk.         *  Ex  parte  SUvau,  4  Mad.  856. 
147.  «  Ez  parte  OhMdh,  1  Atk.  139, 

«  Ex  parte  Qrem,  1  O.  &  J.  188.  140.   Ex  parte  Hemmg,  Buck.  350. 


Sect.  8.]  Qf  Costs.  909 

wrong,^  (except  indeed  in  cased  of  firandy)— yet  the  rule  does 
not  extend  to  ex  parte  cases,  where  the  opposite  side  had  not 
(as  in  the  case  of  the  adjudication  of  the  bankruptcy)  the 
opportunity  of  being  heard  before  them,  and  the  commis- 
sioner, therefore,  was  not  in  reality  able  to  exercise  a 
deliberate  judgment.^ 

Where  a  separate  fiat  is  annulled  merely  to  five  effect 
to  a  subsequent  Joint  one,  the  petitioning  creditor  under 
the  first  commission  (unless  he  has  been  acting  mold  Jide) 
receives  all  the  costs  out  of  the  joint  estate,  whether  arising 
outof  the  first  fiat  or  the  petition  to  annul;  and  if  he  isajoint 
and  separate  creditor,  he  may  elect  whether  he  will  be  paid 
such  costs  out  of  the  joint,  or  separate  estate.^  But  the  costs 
of  a  fiat  annulled  for  non-prosecution  will  not  be  permitted 
to  be  paid  out  of  the  bankrupt's  estate.^ 

If  a  fiat  is  sued  out  contrary  to  ffood  faith,  the  party 
has  a  right  to  make  a  formal  application  to  the  court 
to  annul  it,  with  a  view  to  be  indemnified  against  any 
costs  he  may  have  incurred,  by  the  fiat  being  taken  out  and 
not  proceeded  in, — notwithstanding  the  fiat  would  have  been 
supeinsedable  at  the  bankrupt  office  under  the  general  order.^ 

Where  a  creditor  states  a  case  of  firaud  against  the  bank- 
rupt which  he  fiuls  in  proving,  the  petition  for  annulling 
the  fiat  wiU  then  always  be  dismissed  with  costs.^ 

Where  a  fiat  was  annulled  with  costs  to  be  paid  by 
by  the  petitioning  creditors — ^and  one  of  them  (who  was  a 
jime  sole)  married  after  the  costs  were  taxed, — ^her  husband 
was  ord»ed  to  pay  the  taxed  costs  within  a  fortnight/ 

On  the  taxation  of  costs  after  an  order  made  to  annul  the 
fiat,  on  the  bankrupt's  petition,  a  charge  for  consulting  counsel 
previously  to  presenting  the  petition,  and  a  fee  to  a  second 
counsel  on  the  hearing,  if  the  petition  is  one  of  a  special 
nature,  ought  to  be  allowed.^ 

With  respect  to  costs  upon  otlur  j>etitions  in  bankruptcy, 
— ^it  is  a  general  rule,  that  if  a  petitioner  do  not  pray  for 
costs  in  his  petition,  he  cannot  have  them  awarded  to  him.^ 
But,  nevertneless,  if  he  does  pray  costs,  and  his  petition  is 

1  Ex  parte  Allen,  1  C.  B.  L.  2.  •  Ex  parte  Lowe,  1  6.  Ifc  J.  78. 

Ex  parte  Moggridge,  ibid.  *  Ex  parte  Lofi,  Buck,  75. 

3  Ex  parte  Greenway,  Buck,  412.  ^  Ex  parte  Eagle,  Buck,  54S. 

3  Ex  parte  Broum,  1  Rose,  433.  ^  Ex  parte  Ellis,  3  M.  D.  &  D. 

£x  parte  Smiih,  iQ,kJ.  256.  600. 

*  Ex  parte  Sanden,  1  Rote,  87.  *  Ex  parte  AtHneim,  Buck,  215. 

Ex  parte  Bllia,  7  Ves.  135.  Ex  parte  Ex  parte  Damiry,  Mont.  7. 
Leicester.    Ex  parte   Layton,    Ex 
parte  Hardwieke,  6  Ves.  429. 
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dismittwd.  it  wiU  be  disnussed  with  coflts.^  But  .oostB,  thoagb 
not  spedncally  prayed  in  a  petition^  may  nerertfa^leeB  be  gnren 
under  the  word  ^ esrpenses,^'  if  ezpenaes  be  prayed  in  it* 
And  where  upon  a  petition  to  except  to  taxation,  which  did 
not  pray  costs,  an  order  to  retax  was  made,  the  petitioD 
praying  confirmation  of  the  certificate  of  relaxation  jdbj  pray 
the  costs  of  the  original  petition.^  Where  a  petition  is  pre- 
sented in  a  case,  in  which  the  court  has  no  jnrisdiction,  the 
rmpondent  is  dways  entitled  to  the  costs  of  oppoong  it.^ 
Wnere  a  petition  also  is  nnneoessary,  the  petitioner  is  Sabk 
tooosts.^ 

Costs  are  never  given  to  a  party  apon  a  general  petition 
f  any  more  than  on  a  petition  to  annul)  appealing  fiom  the 
oehberate  judgment  of  the  commissioner,*  notwithstend- 
ing  his  determmation  appears  to  have  been  wnxu^,  and  the 
ooort  may  have  thooffht  it  necessary  to  direct  an  issue,  or  a 
trial  at  law.  But  wnere  the  determination  of  the  commis- 
aioner  is  ex  parte,  and  the  person  afiected  by  his  decision 
has  no  opportunity  of  being  heard,  we  have  already  seen,' 
that  this  rule  does  not  prevaiL  And  where  a  creditor,  after 
the  rejection  of  his  proof  by  the  commissioner,  saoceeds  in 
obtaining  an  order  for  that  proof,  the  costs  are  ordered  to  be 
paid  out  of  die  bankrupts  estate.^  Where  an  issue  is 
directed  by  the  court,  and  the  result  of  the  trial  is  against  the 
decision  ot  the  commLssioner, — ^in  this  case,  also,  as  in  the 
case  of  a  petition  to  annul,  ^  the  costs  of  the  issue  are 
allowed,*^  but  not  the  costs  of  the  petition." 

When  a  petition  is  ordered  to  stand  over,  the  costs  of  the 
day  will  be  ordered  to  be  paid  by  the  party  occasioning  the 
delay.*^  But  they  can  omy  be  ootainea  by  a  special  (Met  of 
the  court  made  at  the  time  of  adjourning  the  hearing  of  the 
petition.  When  an  order  is  made  for  the  ptmnent  of  *'  the 
costs  of  and  occasioned  by  the  present  application/' — sudi 
order  includes  the  costs  of  an  interlocutorv  order,  which  wa^ 
made  in  pursuance  of  part  of  the  prayer  of  the  petition.^^ 

If  a  petitioner  makes  default  in  not  appearing  when  the 
petition  is  called  on,  the  respondent  must  produce  an  office 

*  Ex  ptrte  Cobtmbine,  2  M.  D.  &  ?  Ante. 

D.  24.  ^  Ex  parte  F^e,  Mont.  &  M.  93. 

'  Ex  parte  HardetUmrgk,  1  Rose,  *  Ante. 

a04.  ^  ]  Mont.  Dig.  141. 

>  Ex  parte  Spurr,  Mont.  6.  "Ex  parte  Edwardt,  Biick,  238. 

^  Ex  parte  AUiion,  I  G.&  J.  210.  ^  Ex.    parte    Dmietttter,    Back. 

<  Ex  partei2o(^g«rr,  ID.  k  C.  3S.  463. 

'  Ex    parte    Allen,     Ex    parte  "  JBx  parte    Oreen,   1   G.  ft  J. 

Moggridee,  1  C.  B.  L.  2.  188. 
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copy  of  the  aflidavit  of  seirioe  before  tiie  rifling  of  the  oourt, 
in  order  to  be  entitled  to  oostB.^ 

A  petition,  not  properly  attested  by  a  solicitor  pursniant  to 
the  general  order,^  will  lie  diamiflBed  with  oosts.^  And  costs 
will  also  be  given  against  a  party,  who  makes  gronndless 
impatationfl  in  a  petition,  notwithstanding  an  order  might 
have  been  made  upon  one  part  of  the  prayer  of  it.^  Costs, 
also,  as  between  attorney  and  climit,  ^nll  be  given  i^ainst  a 
party,  who  makes  an  irrelevant  or  scandalous  affioavit  in 
suppcHTt  of  a  petition.^  And  a  petition  will  in  all  cases  be 
dismissed  with  costs,  where  the  relief  prayed  is  provided  for 
by  a  general  order.* 

When  the  master  makes  his  report,  after  costs  are  referred 
to  him  to  be  taxed,  and  a  petition  is  presented  for  leave  to 
except  to  the  report,  the  petitioner  must  pay  the  taxed  costs 
into  court/ 

It  is  a  general  rule,  that  no  court  permits  an  appeal  against 
an  order  tor  costs  onfyfi  Therefore  a  party  cannot  apply  to 
correct  an  order  (once  signed  and  passed  m  respect  of  costs) 
by  a  separate  petition  as  to  the  costs  alone ;  but  when  the 
question  is,  not  as  to  the  personal  payment  of  costs,  but 
whether  they  shall  be  payable  out  of  a  particular  Aind,  a 
petition  for  rehearing  may  then  be  presented  for  determining 
that  question.^ 

Where  several  persons  are  directed  to  pay  costs,  the  court 
will  not  in  bankruptc]^'  determine  the  proportions  in  which 
they  ought  to  contribute  amongst  themselves.  For  the 
question  of  contribution  is  altogether  collateral  to  the  bank- 
ruptcy, and  is  the  proper  subject  of  an  action  at  law,  or  a  bill 
in  equity  for  an  apportionment.^^ 

In  general  (as  has  been  already  stated)  ^^  costs  cannot  be 

Siven  against  an  uncertificated  bankrupt,^^  notwithstanding 
e  presents  a  petition  which  is  dismissed  even  on  the  ground 
of  its  being  multifarious,^^  or  unnecessaiy.^^  But  in  a  case  of 
fraud,  misconduct,  or  vexation,  the  court  will  subject  him  to 
costs — as,  where  he  presented  a  third  petition  for  the  same 


1  Ex  parte  JtteU,  Buck,  296.  >  £x  parte  BainM,  I  G.  ft  J. 

^  August  12th,  1809.  259. 

3  Ex  parte  BawUntan,  1  G.  &  J.  ^  Ex  parte  WUmhwrtt,  1  G.  &  J. 

19.  4, 244. 

^  Ex  parte  Femon,  13  Ves.  270.  "  Ante. 

*  Ex  parte  Smpum,  15  Vea.  476.  >>  |  q,  q,  l.  2.  Ex  parte  fVright, 

Anon.  3  V.  &  B.  93.  2  Vet.  11.  £x  parte  BiUiaid,  Buck, 

«  Ex  parte  fVatU,  1  Roae«  436.  220. 

7  Ex  parte  Leigh,  4  Mad.  394.  »  Ex  parte  Cole$,  Buck,  256. 

8  Ex  parte  Slack,  1  C.  B.  L.  2.  »*  Ex  parte  Parker,  ibid.  313. 
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purpose  as  two  formeti  which  had  heen  diwniwfiedj  the  oourt 
made  an  order  that  he  should  pay  the  costs,  and  if  he  were 
unable  to  pay  them,  that  he  must  be  committed;— observing, 
that  it  was  like  the  case  of  a  pauper  dispaupered  for  miscon- 
duct— ^and  that  if  a  bankrupt  behaved  ill,  so  he  ought,  in  like 
manner,  to  lose  his  privil^.^  So,  likewise,  in  a  case  of 
fraud,  costs  will  be  given  on  a  biU  filed  against  an  uncertifi- 
cated bankrupt.^  ^d  though  the  court  has  refused,  upon 
dismissing  a  oankrupt's  petition,  to  give  the  respondent  costs 
out  of  the  estate,  the  sohcitor  of  the  bankrupt  was  in  one  case 
ordered  to  pay  40«.  costs  to  the  respondent  for  presenting  a 
petition,  whicn  was  deemed  by  the  court  to  be  wholly  unne- 
cessary.' When  a  bankrupt  petitions  for  leave  to  surrender 
after  the  time  for  the  surrender  is  expired,  he  in  that  case 
pays  the  costs  of  the  application.^ 

Upon  a  petition  to  remove  an  assignee  for  the  convenience 
of  tne  estate,  the  assignee  does  not  in  such  case  pay  the 
costs.^  Nor  is  a  removed  assignee  liable  to  the  petitioning 
creditor  for  the  payment  of  his  bill  of  costs  as  taxed  by  the 
commissioners,  unless  there  is  collusion  proved  between  the 
removed  and  die  new  assignee.^ 

Upon  a  petition  by  joint  creditors  to  prove  against  the 
separate  estate,  no  costs  are  given,  where  there  are  no  joint 
effects  nor  solvent  partner.^ 

When  an  equitable  mortgagee  petitions  for  a  jsale  of  the 
mortgaged  premises,  he  is  entitled  to  costs,  if  there  is  a  frritten 
instrument  specifying  the  agreement  upon  which  his  claim 
arises  ;^  notwithstanding  parol  evidence  may  be  necessary  to 
explain  it.^  If  the  agreement  be  partly  by  parol,  the  costs 
will  be  apportioned ;  ^  and  if  the  memorandum  be  lost,  the 
extra  costs  only,  occasioned  by  the  loss,  are  paid  by  tiie 
mortgagee.^ ^  But  where  there  is  a  mere  deposit  of  the  title- 
deeds,  without  any  written  instrument  to  explain  the  purpose 
of  the  deposit,  the  mortgagee  pays  the  costs  of  his  petition.^ 

The  proper  mode  to  recover  costs  which  are  oitiered  on 
petition  in  oankruptcy  is  to  present  a  short  petition  for  that 

>  Ex  parte  Shaw,  2  Yes.  jun.,  40 ;  but  see  ex  parte  Home,  I  Mad.  623. 

and  see  ex  parte  Oreen,  1 6.&  J.  188.  2  Mad.  281 . 

3  Lock  v.  Bromley,  3  Yes.  jun.,  40.  >  Ex  parte  VmudiaU  Bridge  Coau 

'  Buck,    313  ;    and    see    post,  pony,  1  G.  ft  J.  101 ;  and  see  ex 

**  Solicitor.*'  parte  Trew,  3  Mad.  372. 

*  Ex  parte  Carter,  4  Mad.  394.  ^  Bxpartel7ton2,3M.D.ftD.457. 

*  Anon.  5  Mad.  76.  "  Ex  parte  Rodgert,  3  M.  O.  ft  D. 
"  Ex  parte  Oibton,  1  G.  ft  J.  303.  297. 
7  Eji^aiteBradthaw,  1  G.  ft  J.  99.  ^  Ex  parte  Worry,  19  Ves.  472. 


8 


Ex  parte  Brightwen,  1  G.  ft  J.     Ex  parte  GarhuU,  2  Rose,  78  ;  and 
148.    Ex  parte  S%he»,  Ibid.  349;     see  ante. 
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purpose,  which  must  not  state  additional  allegations ;— other- 
wise it  will  be  held  irrelevant,  and  will  be  dismissed  with 
costs.  And  where  the  petition  is  against  assignees,  if  they 
have  no  assets  in  hand,  it  will  fail  upon  the  meritd.^ 

When  an  application  is  made  for  the  discharge  of  a  party, 
who  has  been  arrested  in  an  attachment  for  not  paying  costs 
pursuant  to  an  order,  previous  notice  must  be  given  to  the 
other  side,  however  strong  the  groimds  may  be  for  his 
discharge.^ 

Any  writ  of  attachment,  or  other  writ  issued  by  a  sub- 
division court,  or  other  court  authorized  to  act  in  the  pr6se- 
cution  of  any  fiat,  or  an  order  of  such  court  for  the  non- 
payment of  costs,  on  the  deputy  registrar's  allocatur,  must  be 
sealed  with  the  seal  of  the  court  of  bankruptcy  by  the  chief 
registrar  in  Basinghall-street. 

In  one  case,  where  costs  were  awarded  upon  a  petition  in 
bankruptcy.  Lord  Redesdale  would  not  permit  them  to  be 
made  tne  subject  of  an  action  at  law.^ 

Upon  a  petition  against  commissioners,  they  will  not  be 
ordered  to  pay  costs,  unless  in  respect  of  conduct  out  of  the 
course  of  tneir  duty  as  commissioners ;  ^  and  when  they  are 
made  parties  to  a  petition  without  sufficient  grounds,  they 
will  then  be  entitled  to  costs.* 

Section  IV. 

Of  Costs  in  Actions  and  Suits  by  and  against  Assignees,  and 
otiier  Parties  concerned  in  tlie  Fiat, 

Where  an  assignee  is  made  a  party  to  an  action  or  suit, 
for  the  purpose  of  sustaining  a  litigated  fiat,  he  is  en^- 
titled  to  his  costs  out  of  the  bankrupt's  estate,  as  between 
attorney  and  client.  For,  as  a  bankrupt  whenever  he  thinks 
fit  can  bring  an  action  against  his  assignee — and  it  is  the 
assignee's  duty  upon  every  occasion  of  this  kind  to  sustain 
the  mterest  of  all  the  creditors  as  well  as  his  own — it  is  highly 
reasonable  that  he  should  be  in  all  such  cases  completely 
indemnified;  otherwise  few  persons  would  be  prevailea  on  to 
accept  the  office  of  assignee.* 

1  £z  parte  Hmton,  Mont.  &  M.  ^  Ex  parte  Scarth,  14  Ves.  104. 

207.  15  Ves.  293;    and  see  ex  parte 

s  Ex  parte  WhUe,  1  D.  &  C.  39.  Davidson,  2  M.  D.  &  D.  375. 

Mont.  517.  '  Ex  parte  Steele,  16  Ves.  161. 

3  In  re  Dillon,  I  Sch.  &;Lef.  110.  Ex  parte Datniison,  2  M.D.&D.  3 75. 

Dub.  Um  Lord  £Uenborough»  Har-  *  Ex  parte  Bryant,  2  Rose,  1. 
top  V.  Juckes,  2  M.  at  S.  439. 
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When  notice  has  been  given  in  an  action  by  or  agaia4 
assignees  to  dispute  the  petitioning  creditor's  debt,  die 
tramngy  or  the  act  of  banKruptcy,--4f  the  assi^ees  prove 
the  matter^o  disputed;  or  the  other  partj«edniit  die  same  on 
tiie  trial,  the  judge  is  empowerea,^  if  he  thinks  fit,  to 
grant  a  certificate  of  such  proof  or  admission,  which  will 
entitle  the  assignees  to  the  costs  occasioned  b j  the  notice, 
to  be  taxed  by  the  proper  officer,  and  added  or  deducted 
according  as  the  venlict  may  be.  But  this  provision  of  the 
statute  will  not  entitle  the  assignees  to  costs,  where  they 
have  been  nonsuited.^  A  similar  provision  is  also  mai£e 
as  to  suits  in  equity,^  when,  if  the  assignees  prove  the  matter 
so  disputed,  the  court  (if  it  see  fit)  may  order  the  party 
giving  the  notice  to  pay  the  taxed  costs  occasioned  by  it ; 
and  tne  service  of  the  notice  may  be  proved  upon  the  hearinsr 
of  the  cause. 

Assignees,  though  suinff  in  a  representative  eamcity,  are 
not  wiuiin  the  exemption  Irom  costs  given  by  the  S3  Hen.  8. 
c.  16,  to  executors  and  administrators;  nor  will  the  coun, 
when  the  assignees  are  nonsuited  upon  the  trial,  suspoid  the 
payment  of  costs  until  they  receive  sufficient  assets  to  pay 
them,  notwithstanding  they  make  an  affidavit  that  they  have 
no  assets  in  hand.* 

The  89  &  40  Geo.  3,  c.  104,  which  deprives  a  plaintiff  uf 
costs  where  the  sum  recovered  is  less  than  6/.,  has  been  held 
to  extend  to  assignees ;  but  where  the  defendant  in  such  ca^e 
had  disputed  the  petitioning  creditor  s  debt,  the  court  orderni 
the  sugQ^estion  to  oe  so  entered,  that  the  plaintiff  might  not  bt> 
deprived  of  the  costs  thereby  occasioned,  but  only  of  tho^* 
costs  which  would  have  been*  incurred  had  no  notice  beeii 
given.*^ 

Where  an  action  was  commenced  by  assignees  under  a 
former  commission,  which  was  superseded,  and  the  assignot*> 
under  a  subsequent  commission  brought  a  fresh  action — the 
court  of  King  s  Bench  refused  to  stay  proceedings  until  the 
costs  of  the  former  action  were  paid,  though  the  cause  of 
action  was  the  same.^ 

When  an  action  is  brought  against  an  assignee  (or  indeed 
against  any  other  party)  by  the  direction  of  the  lord  chan- 
cellor, it  is  a  constant  rule  in  the  court  of  Chancery  to  make 

>  6  Geo.  4,  c.  16,  s.  90.  »  Ward  v.  AbrahamM,  1  B.  &  A. 
3  Atldns  V.  Seward,   1  B.  &  B.     367. 

275.  <  DotTJon  Y.  Sampnn,  2  Chitt. 

>  6  Geo.  4,  c.  16,  s.  91.  Rep.  146. 
*  Andrews  v.  Sealy,  8  Pri.  212. 
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the  defendant  pay  all  costs,  if  he  defeats  the  action  by  a 
formal  objection.^ 

If  assimees  improperly  resist  a  plaintiff's  demand,  and  are 
brought  Defore  the  court  by  supplemental  bill,  they  may  be 
made  liable  to  the  costs  of  the  whole  suit;  but  where  no 
application  is  made  to  them  by  the  plaintiff  before  the  filing* 
of  the  bill,  such  costs  will  not  in  that  case  be  given  against 
them.*^ 

By  6  Geo.  4,  c.  10,  s.  44,  it  is  provided,  that  if  upon 
the  trial  of  an  action  brought  against  any  person  for  any- 
thing done  in  pursuance  of  that  statute,  there  shall  be  ii 
verdict  for  the  defendant— or,  if  the  plaintiff  shall  be  non- 
suited, or  discontinue  his  action  or  suit  after  appearance 
thereto — or  if,  upon  demurrer,  judgment  shall  be  given 
against  the  plaintiff, — the  defendant  shall  in  either  of  these 
cases  recover  double  costs.  This  right,  however,  to  double 
costs  will  not  entitle  the  party  to  receive  twice  the  actual 
amount  of  single  costs,  but  only  the  common  costs,  and  one- 
half'  of  the  common  costs.^  in  like  manner  treble  costj?, 
where  given  by  any  statute,  are  composed  of,  first,  the 
common  costs ;  secondlv,  half  of  those  costs ;  and  lastly, 
half  of  the  latter  half. 

When  the  assignees  are  defendants,  they  are  not  entitled 
to  double  costs ;  nor  is  any  defendant,  who  is  acting  gene- 
rally under  the  authority  of  the  assignees  without  a  warrant 
from  the  commissioner,  entitled  to  double  costs.* 

When  the  commissioners  incurred  any  costs,  in  defend- 
ing an  action  brought  against  them  by  any  person  for 
an  act  done  by  them  in  the  strict  discharge  of  their  duty, 
they  had  a  right  to  be  compensated  by  the  assignees,  not- 
withstanding tlie  assignees  had  in  fact  not  received  sufficient 
to  pay  the  expenses  of  the  commission.* 

A  bankrupt  is  personally  liable  for  the  costs  of  an  action 
commenced  and  proceeded  in  by  the  assignees  in  his  name, 
notwithstanding  he  has  obtained  his  certificate;  though 
when  he  acts  tairly  he  ^-ill  be  protected  from  such  costs.* 

Whenever  a  banknipt  bring^s  a  second  action  for  the  same 
cause  as  a  former  one,  in  which  the  merits  were  fully  tried, 
and  the  second  action  appears  to  be  evidently  vexatious,  the 
proceedings  therein  will  be  stayed  until  the  costs  of  the 

*  Per  Lord  Kcnyon,  Wray  v.  *  rrorf/i  v.  BurW.  2  B.&  Ad.  176. 
Barwit,  Peake,  69.  *  Ex  parte  Unthwaite,  16  Ves. 

'  JVmcomh  V.  Minchm,  5  Mad.     234. 
91.  «  Ex  parte  Seaman,  I  G.  &  J. 

'  HoUock,  484.  260. 
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former  action  are  paid.  Thus  where  a  bankrupt  petitioned 
that  the  commission  might  be  superseded^  or  that  an  iasoe 
might  be  ordered  to  try  the  validity  of  the  petitioning 
cr^itor's  debt,  and  the  petition  was  dismissed — ^upon  which 
he  brought  an  action  of  trover  a^nst  his  assignees,  and  a 
verdict  was  found  against  him,  which  for  a  long  period  was 
acquiesced  in — and  then,  after  the  division  of  the  effects  by 
the  assignees  another  action  was  brought  for  money  had  and 
received ; — it  was  held,  under  these  circumstances,  that  the 
proceedings  in  the  second  action  should  be  stayed  until 
the  costs  of  the  former  one  were  paid.^  And  where  an 
uncertificated  bankrupt  (after  being  nonsuited  in  an  action  of 
trespass  for  false  imprisonment  in  the  court  of  King's  Bench, 
on  the  ground  of  not  being  prepared  with  evidence  to  prore 
the  validity  of  a  former  conunission)  brought  a  fresh  action 
in  the  Ck>nnnon  Pleas, — the  last-mentioned  court  ordered  the 
proceedings  to  be  stayed  until  he  paid  the  costs  of  the  fonner 
action,  considering  that  he  ought  to  have  been  prepared  with 
such  evidence  upon  the  first  trial.^ 

Where  an  action  was  broueht  against  a  bankrupt  by 
executors  after  he  had  obtained  nis  certificate,  he  was  held  not 
entitled  to  costs,  though  he  recovered  a  verdict; — for  the  bank- 
rupt statutes,  the  court  said,  were  to  be  construed  in  the  same 
manner  as  the  23  Hen.  8,  c.  15,  and  the  4  Jac.  1,  c.  3,  which 
first  gave  a  defendant  costs  upon  obtaining  a  verdict ;  and 
those  statutes  are  held  not  to  apply  to  executors.^  And 
where  a  bankrupt  who  was  sued  as  executor,  pleaded  a  fabe 
plea,  and  a  veraict  was  found  against  him — and  the  plaintiff 
obtained  j  udgment  for  his  costs  de  bonis  profniiSy — it  was  held, 
that  though  the  bankrupt  afterwards  ootamed  his  certificate, 
he  was  still  liable  to  be  taken  in  execution  for  the  costs.^ 

When  a  man  brings  an  action  ex  contractu  against  a 
bankrupt,  whether  before  or  after  a  fiat  has  issued,  he 
takes  the  chance  of  losing  his  costs,  in  case  the  dM 
should  be  barred  by  the  certificate ;  for  the  costs  cannot  in 
such  a  case  be  distinguished  from  the  debt ;  and  if  the  party 
be  discharged  from  the  one,  he  cannot  remain  liable  to  the 

'  Gravenor  v.  Cape,  Say.  Costs,  he  succeeded  in  an  acticm  brtniKJit 

245,  3rd  edit.    Wils.  150.     2  Bl.  against  him  after  obtaining  his  cer- 

741.  tificate,  should  "  recover  his  foB 

>  Cfafo%?./mpey,8Taunt.407.  costs."  In  the  parallel  section  (Ii6) 

2  Moore,  460.  of  the  6  Geo.  4,  c.  1 6,  there  it,  ho«- 

3  Martin  v.  Norfolk,  I  H.  B.  528.  ever,  nothing  said  about  costs. 
This  case  I'Tas  decided  with  reference        *  Howard  v.  JemmM,  3   Borr. 

to  the  5  Geo.  2,  c.  30.  s.  7.  which  1368.     1  Bl.  400. 
enacted,  that  the  bankrupt,  when 
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other.  Therefore,  if  a  debt  arise  before,  but  a  verdict  is 
obtained,  and  the  costs  taxed  after,  the  bankruptcj  of  the 
defendant,  (though  previous  to  the  allowance  of  the  cer* 
tificate) — ^the  costs  relate  to  and  are  considered  as  a  part  of 
the  original  debt,  and  the  certificate  extends  to  both.^ 

The  costs  of  a  judraient,  as  in  case  of  a  nonsuit  entered 
up  against  the  plaintin  after  he  has  become  bankrupt,  cannot 
be  set  off  against  the  costs  of  an  action  by  the  assignees 
against  the  defendant  in  the  former  action.^ 


Section  V. 
Wlien  Security  for  Costs  will  be  required. 

Where  an  uncertificated  bankrupt  sues  as  trustee  for  his 
assignees,  and  for  their  benefit,  and  not  for  the  fruits  of  his 
own  personal  labour,  he  has  been  reqxdred  to  give  security 
for  costs  ;^  for,  though  it  cannot  be  laid  down  as  a  general 
rule,  that  an  uncertihcated  bankrupt  must  in  all  cases  give 
such  security  where  an  action  is  brought  by  him,  yet  it  is 
held  to  be  out  fair,  if  the  action  is  really  brought  for  the 
benefit  of  the  assignees,  that  tltey  should  be  responsible  for 
the  costs.  Accordingly,  in  one  case  of  this  kind,  where  the 
defendant  obtained  a  verdict  against  the  bankrupt,  the  court 
of  Common  Pleas  reftised  to  grant  the  plaintiff  a  new  trial, 
unless  the  assi^ees  consented  to  be  bound  by  the  event  of 
the  action,  ana  to  be  responsible  for  the  costs.^ 

But  where  a  joint  action  was  brought  by  a  bankrupt  and 
another  person,  (who  was  a  prisoner  in  Newgate,)  the  court 
of  Common  Pleas  refused  in  this  case  to  require  such  se- 
curity, though  the  judgment  of  the  court  here  seemed  to 
proceed  upon  the  consideration  of  the  circumstance  of  the 
tmfrisonment  of  one  of  the  plaintiffs,^  rather  than  in  respect 
of  the  bankruptcy  of  the  other.  And,  indeed,  a  rule  for 
security  for  costs  will  not  in  general  be  granted,  merely  on 
account  of  the  poverty  or  insolvency  of  a  plaintiff;  ^  for,  where 
an  uncertificated  bankrupt  brings  an  action  for  his  onm 
benefit — as  to  recover  the  produce  of  his  earnings  since  the 

>  Ex  parte  Poueher,  I  G,  k  J,  *  Anon.  2  Taunt.  61. 

385.  Ex  parte  Parkmton,  ibid.  386,  "  Qoodright  dem.  Jones  v.  Thrust^ 

note  (aj  and  aeeante.  297.  645.  out,  Caa.  Pr.  C.  P.  15.    Willock, 

'  Wett  ▼.  Pryce,  2  Bing,  465.  443.    PiM  q.  t.  ▼.  Carron,  2  H.  B. 

»  fVebb  V.  Ward,  7  T.  R.  296.  27.    Cowp.  24.    2  Dick.  Ch.  Caa. 

*  Noble  ▼.  Adanii,  7  Taunt.  59.  765. 
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bankraptcy — sach  security  will  not  be  required.^  So,  wheie 
ia  a  joint  action  it  appeared  that  one  of  the  plaintiff  wa3  a 
foreigner  residing  abroad,  and  the  other  a  bankrupt  in  exe- 
cution for  debt, — ^the  court  refused  to  require  th^n  to  find 
.security  for  the  costs,  one  of  the  plaintiff  being  within  Uie 
jurisdiction  of  the  court,  and  within  reach  of  its  process,  and 
not  coming  under  any  of  the  rules  requiring  such  security  to 
be^ven.2 

Where  a  defendant  is  entitled  to  require  security  for  cosis, 
he  should  in  the  first  instance,  and  Ijefore  any  motion  is  made 
to  the  court  upon  the  subject,  apply  for  it  to  the  plaintiiTs 
attorney;  for  imtil  the  latter  has nfmed  to  give  it— although 
the  court  may  nant  a  rule  to  show  cause  why  the  plaint 
should  not  mid  such  security — ^they  will  not,  at  any  rat^ 
make  it  a  part  of  the  rule  that  the  proceedings  shall  be  in 
the  mean  time  stayed ;  for  the  rule  might  otherwise  be  often 
obtained  merely  for  the  purpose  of  dday.^  The  defendant, 
i  Jso,  must  put  in  bail  previous  to  his  application  for  the  rule. 
But  where  a  foreigner  resident  abroad  sued  two  defendantSy 
iuiil  only  one  of  them  put  in  bail,  that  one  was  permitted  to 
require  the  plaintiiF  to  give  security  for  costs,  witnout  putting 
in  oail  for  the  other  defendant.^ 

The  general  rule  is,  that  the  application  for  security  should 
be  made,  as  soon  as  the  defendant  can  reasonably  do  it  after 
liis  knowledge  of  the  fact  on  which  he  founds  his  applicaticm. 
Therefore,  uniere  the  defendant  might  have  applied  earlier, 
the  motion  was  holden  too  late,  after  issue  had  been  joined 
and  notice  of  trial  given.  And  a  similar  motion  was  also  re- 
fused, where  the  d^endant  had  obtained  time  to  plead,  and 
agreed  to  take  short  notice  of  trial, — ^the  court  bein^  of 
opinion,  that  he  had  thereby  waived  his  opportunity  of  mttfing 
the  application,  which  must  at  that  period  neoe^rily  delay 
the  plaintiff.* 

where  after  action  brought,  and  before  plea  pleaded,  the 
plaintiff  became  bankrupt,  and  the  defendant  obtained  an 
order  for  security  for  costs,  and  subsequendy  pleaded  the 
plaintiff's  bankruptcy  in  bar, — ^the  court  held,  that  tboagh 
they  could  not  deprive  the  defendant  for  the  benefit  of  that 
plea,  yet  as  the  order  for  security  for  costs  would  not  have 

*  Cohen  v.  BeU,  B.  R.  T.      44  ^  De  la  Prewe  v.  Dwe  de  Bwwi, 

G«o.  3.     1  Udd,  Pr.  468.  4T.R.697.     Corr  ▼.  SA«r,  6  T.  R. 

'  APCotmeU  v.  Johnson,  i  East,  496. 

431.  <  Michel  v.  Paretki,  2  H.  B.593. 
.  '  Cheap  Y.  Popham,  2  Smith's 
Rep.  661.     1  Tidd,  470. 
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been  made,  if  the  defendant  had  said  that  he  meant  to  defeat 
the  action  by  pleading  the  plaintiff's  bankruptcy,  the  order 
was  di8cha]^;ed^  with  costs  to  be  paid  by  the  defendant.^ 

In  equity,  an  application  for  security  for  costs  will  be  too 
late  after  answer,  or  obtaining  an  order  for  time  to  answer ; 
at  least,  if  the  plaintiff's  residence  abroad,  or  any  other  cause 
for  the  application,  appear  on  the  face  of  the  oiU,  or  were 
known  to  the  defendant  at  the  time  of  filing  the  bill.^  The 
usual  security  for  costs  required  of  a  plaintiff  in  equity 
amounts  to  40Z. ;  and  the  court  will  not,  even  under  special 
circumstances,  depart  firom  the  general  rule  in  this  respect.' 

1  Mvtichin  y.  Uart,  1  Chitt.  215.  Jon.  396.  5  Vea.  261.  10  Ves.  287  ; 

^  2  Ves.  24,  557.     1  Dick.  Ch.  and  see  HuUock,  448. 

Cat.  147.    2  Brown,  609 ;  and  see  '  O^vttf  ▼.  Heome,  1 1  Ves.  598 ; 

14  Ves.  518.    3  Bro.  370.     1  Ves.  and  see  2  Ves.  557. 
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Section  I. 

Oftlu  General  Rights  and  Duties  of  the  Solicitor. 

By  the  general  order  ^  made  in  pursuance  of  the  1  <&  2 
Will.  4;  c.  56;  it  was  ordered  that  every  attorney  and  g^lidtor 
of  any  of  the  superior  courts  at  Westminster,  might  be  ad- 
mitted in  the  court  of  bankruptcy,  upon  the  production  of  a 
certificate  from  the  proper  officer,  and  upon  filing  his  own 
affida\it  of  his  being  such  attorney  or  soUcitor,  and  of  the 
date  of  his  former  admission,  such  affidavit  to  be  sworn,  if 
residing  in  London,  or  within  ten  miles  thereof,  before  the 
court  of  review,  and  if  residing  eL^where,  before  a  master 
extraordinary  in  chancer}^  Upon  being  so  admitted,  the 
solicitor  had  his  name  enrolled  at  the  rmstrar's  office  in 
Basinghall-street,  on  payment  of  a  fee  of  5jr.  And  now, 
by  the  act  6  £  7  Vict.  c.  73,  s.  27,  every  prson  who  shall 
liave  been  duly  admitted  a  solicitor  of  tne  high  court  of 
chancery  is  entitled,  upon  the  production  of  his  admission 
therein  or  an  official  certificate  thereof,  and  that  the  same 
continues  in  force,  to  be  admitted  as  a  solicitor  in  the  court 
of  bankruptcy  on  signing  the  roll  of  that  court,  and  is  there- 

>  Jto.  12th,  1832,  Rule  iv.,  et  seq.      See  vol.  ii.    1  Dea.  k  C„ 
Appendix,  xxiii. 
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upon  entitled  to  practise  as  a  solicitor  therein,  in  like  manner 
as  if  he  had  been  sworn  in  and  admitted  a  solicitor  of  such 
court;  and  no  additional  fee  is  payable  except  those  men* 
tioned  in  the  act  All  soHcitors  so  admitted,  who  reside  in 
London,  or  within  ten  miles  thereof,  mnst  enter  in  a  book  to 
be  kept  at  the  registrar's  office,  his  name  andplace  of  abode, 
or  some  other  proper  place  in  London,  Westminster,  or 
Southwark,  or  within  one  mile  of  such  office,  where  he  may  be 
served  with  notices,  &c.,  in  matters  depending  in  the  court  of 
bankniptcy;  and  as  often  as  he  shall  change  his  place  of 
abode,  he  must  make  the  like  entry.  All  notices,  summonses, 
orders,  and  rules,  which  do  not  require  personal  service,  are 
to  be  deemed  to  be  sufficiently  served  on  the  soUcitor,  if  a 
copy  thereof  be  left  at  the  place  lastly  entered  in  such  book, 
with  any  person  resident  at  or  belonging  to  such  place ;  and 
if  any  solicitor  neglects  to  make  sucn  entry,  then  the  fixing 
up  oi  any  notice,  or  the  copy  of  a  summons,  order,  or  rule, 
in  the  registrar's  office  is  declared  to  be  sufficient. 

By  the  general  rules  and  orders  *  of  the  12th  November, 
1842,  no  attorney  or  solicitor  can  practise  in  any  district 
court  of  bankruptcy,  until  he  shall  have  been  admitted  and 
enrolled  as  an  attorney  or  solicitor  of  the  courfof  bankruptcy, 
in  the  manner  prescribed  by  the  above  order  of  the  12th 
January,  1882. 

The  solicitor  to  the  fiat  is  nominated  by  the  majority  of  the 
assiraees,  exclusive  of  the  official  assigneee,  who  cannot  in- 
terrcre  in  the  appointment  or  removal  of  the  solicitor.^  He 
may  also  be  removed  by  such  majority,  and  in  that  case 
must  deUver  up  the  proceedings  under  the  fiat  to  any  other 
solicitor  who  may  be  appointed  in  his  room ;  for  he  has  no 
lien  upon  them  (as  he  has  upon  other  papers)  for  his  costs.^  The 
solicitor  is  a  minister  of  the  court/  and  is  bound  so  far  to 
watch  over  the  interests  of  the  bankrupt's  estate,  as  to  protect 
it  even  against  his  own  demands — ^that  is,  where  other  parties 
have  preferable  claims  upon  it.  Thus,  in  the  case  of  a 
separate  fiat,  it  is  liis  duty  to  attend  to  the  interest  of  the 
separate  creditors,  and  not  to  permit  the  joint  debt  of  him- 
self and  his  partners  to  be  proved  to  the  prejudice  of  those 
creditors.*     It  is  inconsistent  with  the  duties,  also,  of  the 


*  Rule  i.    See  post,  vol.  ii. ;  and  ^  Anon.  1  Rose,  207.    £x  parte 

3  M.  D.  &  D.,  Appendix.  Scruby,  ibid,  note  (a).     Ex  parte 

^  £x  parte  Tomlinton,  2  Rose,  66.  Shaw,  Jacob,  272. 

1  &  2  WUl.  4,  c.  56,  8.  23,  and  5  &  *  6  Ves.  1. 

6  Vict.  c.  122,  s.  49.  *  Ex  parte  Story,  Buck,  74. 

rr3 
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solicitor  to  the  fiat,  to  act  as  solicitor  for  the  bankmpty^  or 
as  assig^nee,^  or  that  even  his  partner  should  be  assignee;* 
though  it  has  been  held  to  be  no  cause  for  annulling  tne  fial^ 
that  he  is  also  amgnse^  He  cannot  act  as  banker  to  the 
estate ;  ^  nor  could  he,  under  the  old  law,  be  a  eonunisnoner 
under  the  same  commission  to  which  he  acted  as  solicitor.^ 
He  is  disqualified,  also,  firom  becoming  a  purchaser  of  any 
part  of  the  bankrupt's  proper^,  even  dough  the  purchase  is 
pei*fectly  iair  on  his  part,  and  he  bids  openly  in  the  presence 
of  difierent  persons  interested  in  the  property/ 

So — ^in  order  to  prevent  any  abuse  of  the  great  power  and 
influence  which  an  attorney  must  generally  possess  over  his 
client,  and  which  might  (if  uncontrolled)  enable  a  dishonour- 
able practitioner  to  commit  the  grossest  impofiitionjs — ihe 
courts  will  never  give  effect  to  any  oond  or  secuiitv,  which  is 
•riven  or  entered  into  by  a  client  to  his  attorney  during  die 
penderiey  of  the  cause  or  proceeding  in  which  t&e  attorney  is 
retained.  In  such  a  case  the  security  will  be  either  set  aside 
entirely — or,  at  any  rate,  be  restricted  in  its  operation  to  the 
amount  of  such  fees,  as  may  be  found  due  to  the  attorney 
u}K)n  a  r^nlar  taxation  of  his  bill.  The  principle  of  these 
decisions  is  the  policy  of  the  law  founded  upon  the  safety 
and  convenience  of  mankind,  and  is  quite  independent  of  aU 
fraud  in  the  particular  transaction,  according  to  Ae  ordinaiy 
understanding  of  the  term.  An  attorney,  therefore,  is  not 
permitted  to  take  a  gift  from  his  client 'while  the  relalion 
subsists,  though  the  transaction  may  be  not  only  free  from 
fraud,  but  the  most  moral  in  its  nature.^  After  a  suit  is 
entirely  at  an  end,  a  client  may  then  give  his  attorney  a 
reward  for  services  over  and  above  his  legsd  fees.^  But  though 
there  is  no  suit  pending,  he  cannot  take  a  mortgage  from  ms 
client  for  securing  ^future  coste.^® 

'  Ex  parte  Ross,  1  Rose,  263.  Ex  'Ex  parte  Rice,  Mont.  259. 

parte  Vaughan,  14  Ves.  513  ;  and  *  16  Yes.  166 ;  but  see  6  Yes.  4. 

see  6  Yes.  631,  note,  where  Lord  ^  6  Geo.  4,  c.  16,  s.  102. 

Eldon   obeerved,   that   he    always  <  £x  parte  fTori,  Sel.Ca.Ch.  46. 

thought  what  Lord  Thurlow  said  '  Oiren  v.  Fouiket,  6  Yes.  630 

was  very  wise,  that  there  is  no  case  (note).    Ex  parte  James,  8  Yes. 

in  which  it  is  useful  upon  general  337.    Ex  parte  Unwood,    Ex  parte 

principles,  that  the  same  solicitor  ChurchiU,  dted  ibid.  343.  Ex  parte 

should  be  employed  on  all  sides  ;  for  Bennett,  1 0  Yes.  38 1 . 

that,  though  it  may  be  a  saving  of  ex-  ^  2  Atk.  298.  Cas.  terap.  Tklbot, 

pense,  yet  where  property  ia  to  be  1 15.    2  Yes.  549.     4  Bro.  350. 

brought  to  sale,  to  pay  creditors,  &c.  2  Yes.  jun.  1 99 :  and  see  7  Yes.  5S4» 

great  mischief  is  occasioned  by  it.  3  Anstr.  769. 

'  Ex  parte  Badcock,  Mont.  &  M.  »  2  Yes.  260.    2  At.  30. 

231.  ^  Jones  V.Tripp,  I  J9coh,Zaa. 
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In  suing  out  a  fiat  against  a  bankrupt,  the  solicitor 
must  be  careful  to  observe  the  rules  and  regulations  which 
have  been  at  different  times  laid  down  by  the  court  for 
his  conduct  in  this  respect ;  ^  otherwise  the  fiat  will  not 
only  be  annulled,  but  he  himself  will  be  made  to  pay  the 
costs.  By  a  general  order  of  Lord  Loughborough,^  it  is 
provided,  that  after  the  expiration  of  fourteen  asys  firom 
the  date  of  a  town  commission,  and  twenty-eignt  days 
in  the  case  of  a  country  commission,  the  commission  is 
supersedable  for  want  of  prosecution;  and  that  the  ap- 
plication for  a  new  commission,  which  shall  (in  the  course 
of  the  following  day)  be  first  made  by  any  other  at- 
torney or  solicitor  than  the  one  at  whose  instance  the  super- 
sediible  commission  was  issued,  shall  be  preferred  to  an 
application  for  the  same  purpose  by  the  attorney  who  sued 
out  such  supersedable  commission.  But  by  a  subsequent 
order,^  any  solicitor,  who  acts  merely  as  agent  for  the  attorney 
in  suing  out  the  first  commission,  is  not  prevented  from  ap- 
plying for  a  new  commission  as  agent  for  a  different  attorney, 
provided  he  indorses  upon  the  affidavit  his  own  name,  and 
the  name  and  place  of  residence  of  the  person  for  whom  he 
licts  as  }^nt  in  suinff  out  such  secona  commission.  And 
by  the  same  order,  whenever  any  attorney  sues  out  a  com- 
mission as  agent  for  another,  he  is  required  to  make  a  similar 
indoi-sement. 

Where  an  attorney  is  employed  by  one  person  to  sue 
out  a  fiat  on  the  petition  of  another  person,  the  party 
employing  the  attorney,  and  not  the  petitioning  creditor,  is 
the  person  liable  to  the  attorney  for  the  costs  of  suing  out  the 
fiat.^ 

An  attorney  or  solicitor  cannot,  as  has  been  formerly  ob- 
served,^ be  made  a  bankrupt  himself  in  his  professional 
(capacity ;  thoufifh  he  is  liable  (like  any  other  person)  to  a 
commission  of  uankruptcy,  if  he  acts  in  the  character  of  a 
jwrivenevy  or  follows  any  other  calling  which  the  bankrupt  law 
has  denominated  a  traoing. 

The  solicitor  to  the  commission  was  the  depositary  of 
the  conmiission  and  the  proceedings ;  and  he  was  bound  to 
keep  them  in  safe  custody,  until  required  by  the  assignees, 
or  an  order  of  the  lord  chancellor,  to  deliver  tnem  up  to  any 
other  person ;  for  (we  have  already  seen  ^  he  had  no  lien 
upon  tnem,  and  if  he  refdsed  to  produce  them  when  legally 

'  See  ante,  Ch.  v.,  Scct.1.  *  Pocock  v.  RuneU,  4  C.  &  P.  14. 

2  26th  June,  1793.  Mood,  k  M.  358. 

»  5th  November,  1793.  *  Ante,  27. 

«  Ante,  921. 
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required^  costs  would  fdwajs  be  ^ren  against  him.^  But  it 
seems  that  he  had  a  lien  upon  the  proceedings  under  a  com- 
mission which  had  been  superseded,  and  could  not  be  compelled 
to  deliv^er  them  until  his  costs  were  paid,*  If  serred  with 
a  subpoena  duces  tecum  to  produce  the  proceedings  in  a  colla- 
teral action,  the  better  opinion  seems  to  be  that  he  was  bound  to 
do  so,^  and  that  this  was  an  obligation  incumbent  upon  him  as  a 
public  duty ;  *  though  Lord  Kenyon  in  one  case  held  the  con- 
trary; saying  that  the  proceedings  belonged  not  to  the  solicitor 
but  to  the  assignees.^  Conflicting  opinions  have  also  been 
expressed  by  different  judges  upon  liis  liability  to  produce 
them  when  the  production  might  tend  to  the  detriment  of  his 
clients  the  etssignees — Lord  Chief  Justice  Abbott  holding, 
that  he  was  not  compelled  to  do  so  • — ^whilst  Lord  Giffora, 
on  the  contrary,  decided  on  one  occasion  that  he  was  bound 
to  produce  certain  books  of  the  bankrupt,  in  order  that 
entries  relating  to  the  matters  in  issue,  but  to  them  alone, 
might  be  read  upon  the  trial — ^notmthstanding  there  was  in 
this  case  a  possioility  of  the  assignees  being  prejudiced  b}- the 
result  of  the  verdict/  It  was  mcumbent  upon  the  solicitor 
(when  served  with  a  suhpoenn  duces  tecum)  to  be  ready  to 
produce  the  proceedings,  if  ordered  to,  do  so  by  the  court^ — 
though  it  was  a  question  for  the  judge,  whether  he  ought 
to  l)e  compelled ; — ^for  in  case  of  disobc^dience  without  special 
cause,  he  was  liable  to  an  attachment,  or  an  action  for 
damages.^ 

Where  a  true  bill  for  penury  was  found  against  the  soli- 
citor, who  had  made  an  affiaavit  in  opposition  to  a  petition  to 
supersede,  and  it  was  necessary  to  produce  the  commission 
and  proceedings,  as  well  as  the  affidavit,  at  the  trial,  the  court 
ordered  the  solicitor  to  lodge  them  at  ^e  bankrupt  office,  for 
the  Durpose  of  bein^  emoUed,  and  that  some  proper  person 
should  attend  with  tiiem  at  the  trial.^ 

With  respect  to  other  papers  and  documents  deposited  by 
a  bankrupt  with  his  solicitor,  and  which  do  not  form  any 
part  of  tue  proceedings  under  the  commission — ^it  has  been 
neld,  that  a  solicitor  is  bound  to  produce  such  papers  (for  the 
purposes  for  which  he  received  toem)  on  behalf  of  the  assig- 

^  £x  parte  BuUen,  I   Rose,  134.  *  Peanon  v.  Fletcher,  5  £q>.  90» 

Ez    parte  Hardy,  ibid.  395.     Ex  per  Lord  Ellenborougli. 

parte  Titley,  2  Rose,  83 ;  and  see  *  Bateson  ▼.  Harttink,  4  Esp.  43. 

Kz  parte  Stmdison,  1  Rose,  275.  *  Lamg  ▼.  Bardsy,  3  Star.  38. 

'  Ez  parte  Shaw,  1  O.  ft  J.  124.  ^  HawMm  v.  Howard,  1  Ryin  ft 

1  Jac.  270.  M.  64.    1  C.  ft  P.  222 ;   and  see 

■  Cohen  r.  Templar,  2  Star.  260,  Omen  v.  Dubois,  I  Holt,  239. 

per  Holroyd,  J.  «  1  Holt,  239.  1  PhiU.  471. 

*  Ex  parte  TSpton,  Mont.  214. 
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nees,  though  he  is  not  employed  by  them  in  the  cause ;  but 
he  is  not  bound  to  deliver  them  up,  or  even  to  produce  them 
in  any  other  business,  without  payment  of  his  bill.^  And 
where  a  solicitor  h&s  no  lien  on  such  papers  deposited  with 
him  by  a  bankrupt;  the  court  will,  on  petition,  order  them 
to  be  delivered  up  to  the  assignees  (if  necessary)  for  the  ad- 
ministration of  the  estate ;  uiough  such  an  application  was 
refused,  where  the  assignees  wanted  them  for  the  purpose  of 
instituting  criminal  proceedings  a^nst  the  banlmipt.^  A 
solicitor,  also,  who  is  not  the  banKrupt's  sohcitor,  but  who 
has  in  his  custody  a  deed  executed  by  the  bankrupt,  is  bound 
to  produce  it  if  required  by  the  commissioners,  like  any  other 
witness  upon  a  sul^Hjena  duces  tecum — ^without  prejudice,  how- 
ever, to  any  legal  objection  he  may  have  to  disclose  circum- 
stances relating  to  the  deed,  on  the  ground  of  confidential 
communication/"^ 

So  the  solicitor  of  a  purchaser  of  an  estate  from  the  bank- 
rupt is  bound  to  attend  the  commissioners  for  the  purpose- 
of  being  examined,  without  prejudice  to  any  question  of 
privilege.^ 

An  attorney  is,  in  g;eneral,  privileged  from  arrest  by 
process  issuing  out  of  his  oivh  court ;  and  if  arrested,  may 
move  to  be  discharged  on  common  bail.*  But  if  he  is  ar- 
rested by  process  out  of  a  different  court,  he  must  then  find 
special  oau,  and  plead  his  privilege  in  abatement.^  And 
where  a  solicitor  was  arrestea  by  a  clerh  in  court,  and  applied 
to  the  lord  chancellor  for  an  injunction  to  stay  the  proceed- 
ings, and  for  an  order  that  the  bail-bond  should  be  cancelled, 
—Lord  Eldon  said,  that  by  granting  such  a  motion,  he 
should  take  away  the  authority  and  privileges  of  the  ancient 
officers  of  the  court.'  But  a  solicitor,  as  well  in  bankruptcy 
as  in  tlie  course  of  other  judicial  proceedings,  is  privileged 
fix)m  arrest  in  going  to  or  returning  from  the  court  to  which 
his  duty  to  his  client  calls  lum ;  therefore,  where  a  solicitor 
.  was  arrested  on  his  way  to  Lincoln's  Inn  Hall  to  attend  the 
hearing  of  a  petition  in  the  lord  chancellor's  paper,  he  was 
orderea  to  be  ^discharged  on  motion — Lord  Elaon  upon  this 

1  Ross  V.  Laughion,  1  Ves.  &  B.  ^2  Salk.  544.   2  Str.  864.  2  Ld. 

349.  R.  1567.  1  Wife.  306. 

3  Ex  parte /nn^t.  Buck,  337.  ^  Smith  v.  Wainurighi,  Sitting 

*  Ex  parte  Treacher,  Buck,  17 :  after  Micliaelmas  term,  1826. 

and  see  1  Holt's  Rep.  239.  »  Castle'tcM,  16  Ves.  412.  The 

*  Ex  parte  Hodgson,  2  6.  &  J.  21.  application  in  such  a  case  must  be 

*  I  Mod.  10.  2  Salk.  544.  1  Wils.  entitled  in  the  bankruptcy. 
298. 
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occ&sion  examining  the  party  himself,  and  the  oath  being 
administered  by  the  registrar.  And  the  same  order  was 
made  where  the  solicitor  was  arrested  on  his  return  Jrom 
Lincoln's  Inn  Hall.^ 

When  a  fiat  is  suspicious  in  the  circomstances  of  the 
issuing  of  it,  the  court  will  expect  the  solicitor  to  give  an 
account  of  his  conduct,  and  to  explain  those  circumstances.^ 

As  no  person  but  the  petitioning  creditor  himself  could  enter 
into  the  bond  to  the  lord  chancellor  upon  issuing  the  ocmh- 
minsion,  a  solicitor  was  therefore  refused  permission  to  give 
the  bond  for  a  petitioning  creditor  who  was  an  infant.^ 

The  solicitor,  under  the  old  law,  was  bound  to  pay  the  fees 
of  the  commissioners  if  they  were  summoned  to  attend, 
whether  there  were  assets  sufficient  for  that  purpose  or  not ; 
and  if  he  refused,  the  commissioners  might  petition  against 
him.^  So  he  was  liable  to  the  messenger  for  his  costs,  and 
tor  any  damages  sustained  by  him  when  the  commission  was 
superseded  for  fraud,  and  the  petitioning  creditor  had  ab- 
sconded.^ lu  like  manner,  where  the  solicitor  was  employed 
by  the  petitioning  creditor  to  work  the  conmiission  for  a  sum 
certain,  and  had  received  a  great  part  of  that  sum,  he  was 
held  liable  to  the  payment  of  the  messenger's  bill.^  But, 
in  general,  the  solicitor  is  not  to  be  regarded  as  a  principal, 
though  he  is  the  medium  through  wmch  it  is  convenient 
that  the  messenger  should  receive  his  fees;'  for  the  peti- 
tioning creditor,  and  not  the  solicitor,  is  liable  to  the  messenger 
in  the  first  instance,  unless  the  solicitor  has  made  him^lf 
resj)onsible  by  special  agreement.^ 

A  clerk  to  a  solicitor  commencing  practice  for  himself  is 
not  to  be  restrained  from  acting  as  soucitor  for  parties  against 
whom  his  master  was  employ^,  upon  general  allegations  of 
his  having  in  his  former  service  acquired  information  likely  to 
be  prejudicial  to  the  clients  of  his  master.^ 

The  solicitor  employed  to  present  a  petition  to  stay  the 
bankrupt's  certificate,  ought  not  to  withoraw  it  without  leave 
of  the  court.  ^® 

'  Gascoyn^tCBae,  14  Ves.  183.  "  Hartop  ▼.  Jucket,  2  M.  &  S. 

*  Ex  parte  Stevens,  6  Ves.  2.     438. 

19  Ves.  539.  '  2M.  &S.438. 

3  Ex    parte    Barrow,    3     Ves.  »  Hart  v.    WhUe,  1  Holt,  376. 

554.  Halt  ▼.  Btg^,  ibid.  245.    Ek  parte 

*  Ex  parte  OfHHth,  2  Rose,  642.  Btmccod,  2  G.  &  J.  70. 

1  Mad.  56.  '  BrichenoY.  Tkorp,  1  Jacob,  300. 

*  Ex  parte  Hartop,  9  Ves.  109.         ^  Ex  parte  Qihmm,  6  Ves.  5. 
12  Ves.  349. 
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Section  II. 

Of  his  Lienjbr  Costs. 

Tlioug^h  an  attorney  or  solicitor  had  not,  as  we  have  already 
se(»n,*  any  lien  upon  the  commission  or  the  proceedings 
under  it  (whilst  the  commission  was  in  existence)  for  his  costs, 
yet  he  has  a  general  lien  upon  all  other  deeds  and  papers  of 
the  bankrupt,  which  came  into  his  hands  before  the  bank* 
ruptcy — ^but  not  for  those  received  after  the  bankruptcy ; — 
:md  he  has  the  same  lien,  also,  a^nst  the  assignees  as  against 
the  bankrupt.^  This  lien  is  held  to  attach,  not  only  in  respect 
of  his  bill  for  business  done  before  his  bankruptcy,  but  for  the 
costs  of  an  action  brought  by  him  against  the  bankrupt  (even 
subsequently  to  the  issuing  of  the  commission)  in  order  to 
recover  the  amount  of  his  bul.^  And  if  the  attorney  dies,  lus 
lien  Ls  not  extinguished,  but  goes  to  his  personal  representa- 
tive ;  for  the  court  will  not  order  his  executor  to  deliver  up 
the  deeds  or  papers,  until  security  has  been  given  that  his  lien 
will  be  discharged.* 

But  the  lien  of  an  attorney  (on  papei's  and  proceedings  in 
lui  action  or  suit  in  which  his  chent  is  concerned)  only  extends 
to  the  amount  of  his  costs  and  charges  in  tnat  particular 
action  or  suit,  and  not  to  any  demand  he  may  have  against 
his  chent  in  respect  of  otlier  actions  or  suits.*  And  if  papers 
are  deposited  with  an  attorney  for  a  particular  purpose,  tnen 
they  are  exonerated  from  his  general  lien ;  but  the  purpose  of 
the  deposit  must  appear  by  special  agreement.* 

So,  the  agent  oi  a  country  attorney  (who  becomes  bank- 
i*upt)  has  a  lien  upon  papers  in  his  liands  for  the  amount  of 
his  agency  fees, — which  lien,  it  seems,  is  not  defeated  by  his 
proving  his  debt  under  the  commission.'  He  has  not,  now- 
ever,  a  general  lien  upon  the  papers  in  a  cause,  but  only  a 
special  lien  for  the  amount  of  money  actually  due  to  him 
from  the  country  attorney  for  business  done  in  that  particular 
catise ;  and — as  against  the  chent  or  party  in  the  cause — not 


1  Ante,  921.  3  lanUfert  ▼.  Bucknuuier,  2  B. 

-  MitcheUy.  OiyUsld,  4 T. R.  123.  &  C.  616. 

Ex  parte  Bvah,  7  Vin.  Ab.  74.    Ex  *  Redfeam  v.  Sowerby,  1  Swanat. 

parte  Bell,  1  C.  B.  L.  439.  Ex  parte  84.  1  Wils.  96. 

Pemberton,  18  Ve8.282.    Steventon  ^  Latm  v.  Church,  4  Mad.  391. 

V.  Blakelock,'  1  M.  &  S.  535.    Ex  Bray  ▼.  Hine,  6  Pri.  203. 

parte  Lee,  2  Ves.  jun.  285.  Park  v.  •  Ex  parte  Stirling,  16  Ve8.  258. 

Carter,  1  C.  B.  L.  429.  '  Ex  parte  Steele,  16  Ves.  164. 
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beyond  the  extent  also  of  the  balance  due  from  the  client  to 
the  country  attorney.^ 

If  the  attorney  take  any  security  for  payment  of  hL*  bill, 
such  as  a  bond  or  promissory  note — or  enter  into  any  fpecial 
contract  or  agreement  for  the  payment  of  it, — ^his'lien,  m 
either  of  these  cases,  is  held  to  be  abandoned ;'  for  it  is  a 
maxim  adopted  from  the  civil  law,  that  a  party  entitled  to  a 
Ken,  by  taking  security  for  his  demand,  waives  that  right — 
the  special  contract  in  this  instance  superseding  the  imviird 
one.  And  where  a  solicitor  had  obtained  an  order  to  nave 
his  bill  taxed,  and  to  prove  for  the  amount,  he  was  held  by 
the  vice-chancellor  to  have  waived  his  lien  upon  papers  be- 
longing to  the  bankrupt.*  But  where  an  attorney  nad  taken 
acceptances  for  the  amount  of  his  balance  before  a  lease  came 
to  his  hands,  and  some  of  which  acceptances  had  also  before 
then  been  dishonoured,  and  one  taken  up  by  himself, — ^the 
court  of  Kin^*8  Bench  distinguished  this  case  from  that  of 
Coirell  V.  Simpson,  and  held  that  his  lien  was  not  extin- 
guished.* 

And  though  an  attorney  has  a  lien  on  deeds  in  lus  hands 
belonging  to  his  client,  yet  he  has  no  right  to  sell  the  pro- 
perty to  which  they  relate  in  satisfaction  of  his  lien,  without 
the  consent  of  the  owner.  Therefore,  where  an  attorney  had 
a  lien  for  300/.  on  a  lease  in  his  hands  belonging  to  a  client, 
against  whom  a  commission  of  bankruptcy  issuea  in  Decem- 
ber, 1829,  the  attorney  acting  as  sohcitor  under  the  com- 
mission; and  in  1831,  after  notice  of  a  petition  to  supersede 
it,  he  joined  with  the  assignees  in  a  sale  of  the  lease,  and  out 
of  the  proceeds  was  paid  the  300/.  due  to  him  from  S.,  and 
in  1832,  the  commission  having  been  superseded  for  want  of 
a  sufficient  petitioning  creditor  s  debt,  a  fiat  in  bankruptcy 
was  subsequently  issued ;  it  was  held  that  the  attorney  was 
liable  to  refund  the  300/.  in  an  action  for  money  haicl  and 
received  to  the  use  of  the  assignees  under  the  fiat,  and  also 
the  money  he  had  received  for  flie  accruing  rent.* 

The  lien  of  an  attorney,  on  deeds  and  papers  in  his  pos- 
session, is  confined  to  tne  deeds  strictly  belonging  to  lu5 
client — except,  indeed,  those  which  he  has  himseu  prepared.* 

'  BrayT.Htfitf,6Pri.203.  Anon.  '  Ex  parte  Hornby.  Buck,  351; 

2  Dick.  802.    15  Ves.  297.     Chap-  but  see  ex  parte  SteOe,  1 6  Vcs.  164. 

man  v.  Clarke^  ibid.    Farewell  y.  Ex  parte  Hunter,  Bock,  556. 

Cocker,  2  P.  Wms.  460.  ^  Stevermn  ▼.   Blakelock,   1  M. 

2  CoireU  V.    Simpton,    16   Ves.  &  S.  535. 

275 :  and  see  1  Tarn.  91,  per  Lord  *  Clark  v.  GUbert,  2  Bing.  N.  C. 

Eldon.  343.    2  Scott,  520. 

*  HoUitY.  Ctaridpe,^TKfint.W:, 
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Therefore,  if  a  tenant  for  life  put  the  deeds  of  the  life  estate 
into  his  attorney's  hands,  and  dies, — ^the  attorney  has  no  lien 
upon  them  as  against  the  remainderman.^ 

do,  where  deeds  not  prepared  by  an  attorney  come  by 
accident  into  his  hands  (even  througn  the  medium  of  his  own 
client),  the  attorney  has  not  a  lien  upon  them,  as  against  the 
other  party  to  the  deeds,  for  the  amount  of  his  demand 
against  his  client.^  Neither  has  an  attorney  any  lien  upon 
the  Tvill  of  his  cUent,^  nor  upon  documents,  wnich  he  obtained 
possession  of,  not  in  his  character  of  attorney,  but  in  that  of 
steward  of  a  manor.^ 

An  attorney,  upon  receiving  the  amount  of  his  bill,  is  bound 
to  deliver  up  to  liis  chent,  not  only  original  deeds,  but  alsa 
the  drafts  and  copies.^ 

The  lien  of  an  attorney  attaches  upon  money  in  his  hands^ 
belonging  to  his  client,  as  well  as  to  deeds  and  papers. 
Therefore,  if  money  be  recovered  in  an  action,  he  muj  stop  it 
in  transitu^  or  apply  to  the  court  to  prevent  its  bemg  paid 
over  until  his  own  demand  is  satisfied^ — upon  the  principle 
(as  Lord  Kenyon  formerly  observed)  that  the  party  should 
not  run  away  with  the  fruits  of  the  cause,  without  satisfying 
the  legal  demands  of  his  attorney,  by  whose  industry,  and  in 
many  instances  at  whose  expense,  mose  fruits  are  obtained.^ 
Therefore,  if  a  defendant's  attorney  pay  to  the  plaintiff  the 
debt  and  costs  recovered,  after  notice  from  the  plaintiff's  at- 
torney not  to  do  so  till  his  bill  has  been  first  satisfied,  the 
former  is  liable  to  pay  over  again  to  the  latter  the  amount  of 
his  lien  on  such  debt  and  costs.^  So,  if  a  solicitor  prosecute 
to  a  decree,  he  has  a  lien  on  an  estate  recovered,  as  against 
the  person  recovering,  for  lus  bill ;  but  not  as  against  the 
estate  in  the  hands  of  the  AWr,  unless  it  should  be  necessary 
to  have  the  suit  revived ;  and,  in  that  case,  the  lien  will 
revive  too.^  An  attorney  has  also  a  lien  for  his  bill  upon 
money  levied  under  an  execution  upon  a  judgment  recovered 
against  his  client ;  and,  on  motion,  the  court  will  grant  a 
rude  upon  the  sheriff  to  pay  it  over  to  him,  notwithstanding  a 
docket  has  been  struck  against  the  plaintiff  on  an  act  of  bank- 


■  Ex  parte  Netbitt,  2  Scb.  k  Lef.  *  Champemoun  ▼.  Scott,  6  Mad. 

279;    and  see    Hoare  v.  Parker,  93. 

2  T.  R.  376.    Bithop  v.  Muggins,  *  Ex  parte  Honfall,  7  B.  fc  C. 

2  Barnes,  38.  528. 

s  Badaile  v.  Oxenham,  3  B.  fc  C.  «  Tidd's  Prac.  329.   Barnes.  145. 

225.  7  Readv.  Dupper,  6  T.  R.  361. 

'   Oeorget  y.   Georges,   18  Ves.  1  Taunt.  341. 

294.      Bekh    ▼.   Symei,    1    Turn.  >6T.R.  361. 

87.  '  Ambl.  102. 
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ruptcy  since  the  judgment^  So,  an  attorney  has  a  lien  upon 
a  sum  awarded  in  raronr  of  his  dient,^  as  well  as  if  it  was 
recovered  by  judgment. 

Where  costs  were  ordered  to  be  paid  by  a  petitionine 
creditor  to  a  bankrupt  upon  the  commission  being  superseded, 
the  bankrupt's  solicitor  was  held  to  have  a  lien  upon  the 
costs  for  the  expense  of  superseding  the  commission  ;^  and, 
indeed,  where  any  costs  are  ordered  to  be  paid  to  a  party  to 
a  petition;  the  solicitor  of  the  party  has  a  lien  upon  those 
costs  for  his  own  charges,  although  there  be  no  fund  in  court 
to  pay  them ;  neither  can  the  client,  in  such  a  case,  release 
the  benefit  of  the  order  to  the  prejudice  of  the  solicitor.^ 
But  it  has  been  determined  that  nis  lien  on  fijuhd  decreed 
to  his  client  is  (like  his  lien  upon  papers  in  a  cause)  not  a 
(feneral  lien ;  and  that  he  can  onfy  claim  to  be  reimbursed  out 
of  such  fund  the  costs  in  that  particular  suity  and  not  bis 
demand  for  costs  incurred  in  other  suits.^ 

So,  where  a  solicitor  was  employed  by  the  trustees  under  a 
trust-deed  in  the  preparation  of  the  deed,  and  the  execution 
of  the  trusts,  and  the  trustees  were  afterwards  chosen  assignees 
under  a  subsequent  fiat  against  tlie  party  who  had  assigned 
his  effects  under  the  trust-deed ;  it  was  held  that  the  solicitor 
could  not  retain  a  sum  which  had  come  to  bis  hands  since 
the  bankruptcy,  in  satisfaction  of  his  charges  relating  to  the 
trust-deed.* 

And  where  a  solicitor,  without  the  authority  of  the 
assignees,  gave  an  undertaking  to  a  sherxfTs  officer,  who  had 
seized  the  bankrupt's  goods  in  execution,  to  indemnify  him 
affainst  the  consequences  of  his  relinquishing  the  possession 
of  the  goods ;  it  was  held  that  he  had  not,  by  reason  of  his 
liability  on  this  undertaking,  any  lien  upon  the  bankrupt's 
money  in  his  hands.^ 

So  an  agent  in  London  for  a  country  attorney  has  only  a 
lien  on  the  damages  and  costs  recovered  in  an  action,  to  the 
amount  of  what  is  due  to  him  o^  oom^  in  the  particular  cause, 
and  not  to  the  extent  of  what  would  have  been  the  amount  of 
the  country  attorney's  costs.^ 

1  Griffin  ^i.Eyln,  I  H.  B.  122.  «  Ex  parte  Dam^  2  M.  D.  &  D. 

'  Ormerod  v.  Tate,  1  East,  464 ;  438. 

and  see  Qifftfrdyf.  Oififrd^ToretVB  '  Ex  pute  WhUe,  2  If.  D.  ftD. 

Rep.  109.  436. 

'*  Ex  parte  Castle,  15  Ves.  539.  ^  fVJdU  v.  Itofol  Er(*mge  J»^ 

*  Ex  parte  Rkadet,  15  Ves.  542.  surance,  I  Bi&g.20.  Wardr.Keppk, 

Ex  parte  Bryant,  2  RoM^  237.  2  15  Ves.  297.    Moodf  ▼•  Spmeer, 

Ves.  25.  2  Dow.  &  R.  6. 

^  Laun  V.  Church,  4  Mad.  391. 
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Where  a  solicitor,  however,  declines  to  act  any  further  for  a 
(dient,  on  the  ground  of  the  refusal  of  the  latter  to  follow  his 
advice,  he  has,  in  this  case,  no  lien  for  his  costs  upon  a  fwnd 
in  cmirt;  for  whatever  may  be  his  reasons  for  declining  to 
proceed,  a  solicitor  can  only  claim  a  lien  on  a  fund  of  this 
description,  when  he  carries  the  business  through  to  a 
hearin^.^ 

And  the  lien  of  the  attorney  for  his  costs  is  held  in  no 
case  to  interfere  with  the  personal  liberty  of  the  other  party 
to  the  suit,  nor  to  extend  to  a  lien  on  the  defendant's  body  ;2 
as,  where  a  plaintiff  after  jud^ent  settled  the  action  with 
the  defendant,  and  employed  a  new  attorney  to  enter  up 
satisfaction  on  the  record,  the  defendant  was  considered 
entitled  to  be  discharged  out  of  custody,  though  the  lien  of 
the  plaintiff's  attorney  for  his  costs  had  not  been  satisfied.^ 

Whenever  an  attorney  calls  on  the  court  to  interfere 
summarily  against  a  party,  who  has  deprived  him  of  his  costs 
by  entering  satisfaction  on  record,  he  must  make  it  distinctly 
appear  that  everything  on  his  part  has  been  rightly  done. 
If  ne  has  not,  therefore,  a  regular  authority  from  tne  plaintiff 
for  the  commencement  of  an  action,  the  court  will  not  inter- 
fere in  his  behalf,  by  ordering  the  entry  of  satis&ction  to  be 
vacated.^ 


Section  III. 

Oftlte  Taxation^  of  the  Solicitor's  Bill  of  Costs,  and  his 
Mefnedyjbr  the  Payment  of  it. 

Every  bill  of  costs  of  the  solicitor  or  messenger  under  any 
fiat,  incurred  prior  to  any  sitting  for  an  audit,  must  be 
delivered  for  taxation  five  days  at  least  before  the  day  ap- 
pointed for  such  sitting ;  in  default  whereof  the  solicitor  or 
messenger  must  pay  the  costs  of  any  adjournment  of  such 
8itting,  the  amount  of  which  are  to  be  deducted  from  the 
amount  of  the  bill.  No  money  can  be  paid  to  any  solicitor  or 
messenger  on  account  of  any  charges  in  a  bill,  until  the  bill 
shall  have  been  taxed.' 

It  has  been  before  obsen-ed,  that  the  costs  of  prosecuting  the 

1  CrenweU   v.    Byron,   14  Ves.  »  See  6  A  7  Vict  c.  73,  s.  37, 

271.  et  seq. ;  and  7  &  S  Vict.  c.  96,  s.  45, 

3  Pyne  ▼.  Erie,  8  T.  R.  407.  post,  vol.  ii. 

3  Marry.  Smith,  4  B.  &  A.  466.  ^  GeoenU  Order  of   12th  Nov. 

MarHn  v.  Prancii,  2  B.  &  A.  402.  1842,  Rule  15,  vol.  ii.  &  3  M.  D. 

*  Abbott  V.  Rice,  3  Bing.  134.  &  D.  App.  Wii. 
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fiat  up  to  the  choice  of  assignees  are  to  be  taxed  and 
ascertained  by  the  commissioner  at  the  meeting  for  that  pur- 
pose ;  and  that  if  any  party  is  dissatisfied  with  their  taxation^ 
the  bill  may,  upon  reasonable  objection  shown,  be  referred 
for  taxation  ^ — and  this  even  though  the  amount  of  the  bill  has 
been  allowed  in  the  accounts  of  the  assignees,^  or  has  even 
been  paid  by  the  bankrupt  upon  superseding  the  commis^ion.^ 
And  creditors  may  petition  to  tax  the  solicitor's  bill,  thougb 
paid,  where  tlie  assimees  have  neglected  to  file  the  biUs  with 
the  proceedings.^  An  assignee  also  is  not  estopped  from 
applying  for  an  order  of  taxation,  by  having  joined  his  co- 
assignees  in  the  payment  of  the  bill,  pursuant  to  the  order  of 
the  commissioners.^  But  where  nearly  six  years  had  elapsed 
since  the  bill  had  been  taxed  by  the  commissioners,  and  the 
assignee  was  a  party  to  the  taxation,  and  to  the  subsequent 
payments  in  discharge  of  the  bill,  the  court  refused  his  appli- 
cation to  refer  it  for  re-taxation.*  The  enactment'  has  teen 
also  noticed,  by  which  all  subsequent  costs  are  now  made 
taxable  by  the  commissioner  in  the  first  instance.^ 

Some  doubts  were  formerly  entertained,  whether  the  lord 
chancellor  could  order  the  taxation  of  a  bill  in  bankruptcy, 
where  there  was  no  commission  subsisting — as  in  a  case, 
where  the  application  is  made  to  tax  a  bill  after  the  commis- 
sion was  superseded.^  But  it  seems  that  the  general  juris- 
diction of  the  lord  chancellor  over  solicitors,  as  officers  of  the 
court,  gave  him  sufficient  authority  to  make  any  order  that  he 
thought  fit  respecting  the  taxation  of  a  solicitor's  bill ;  *^  and 
the  same  principle  applies  to  the  power  of  the  court  of  review.^' 
And  the  6  &7  Vict.  c.  73,  s.  37,  expressly  empowers  and 
requires  the  lord  chancellor  to  refer  lor  taxation  any  bill  of 
costs  of  business  transacted  in  any  matter  of  bankruptcy. 
And  where  a  docket  has  been  struck,  though  no  commissicm 
is  sealed,  the  lord  chancellor  has,  upon  petition,  referred  the 
bill  to  be  taxed.i* 

By  the  3  <fe  4  Will.  4,  c.  47,  s.  8,  all  costs  between  party 
and  party  in  the  court  of  review  are  taxable  by  one  of  tlip 

>  Ante,  902 ;  and  see  7  &  S  Vict.  ^  6  Geo.  4,  c.  16,  s.  14. 

c.  96,  8.  45.  "  Ante,  904 ;  but  now  see  7  &  S 

3  Ex  parte  Gregton,  3  Mad.  49  ;  Vict.  c.  96.  s.  45. 

and  see  ex  parte  fVoolstm,  3  M.  D.  •  Ex  parte  Parker,  I  C.  B.  L.  12. 

&  D.  702.  Ex  parte  Aldridge,  ibid. 

»  Ex  parte  Haydm,  2  G.  ft  J.  52.  »•  Ex   parte  Earl  of  Uxbridi^, 

*  Ex  parte   Castle,   1   M.  ft  A.  6  Ves.  425.    Ex  parte  ArrowtmUk, 
665.  13  Ves.  124. 

*  Ex  parte  Potbrooke,  3  Dea.  686.  »  Ex  parte  Copekmd,  4  D.  ft  C.  86. 

*  Ex  parte  Huiehmsm,  3  D.  ft  C.  **  Ex  parte  Smith,  5  Ves.  706. 
829. 
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registrars  or  deputy  registrars  of  the  court;  and  by  7  <&  8 
Vict.  c.  96,  8.  45,  the  loni  chancellor  is  empowered  to  appoint 
a  taxing  officer,  to  be  called  the  master  of  the  court  of  bank- 
ruptcy, to  perform  these  duties. 

Where  charges  in  a  solicitor's  bill  up  to  the  choice  of 
assignees  are  primd  facie  exorbitant,  it  is  of  course  to  refer  it 
for  taxation,  notwithstanding  it  may  have  been  paid,  and 
the  assignee  may  be  dead  who  paid  it.^  But  after  a  bill 
has  been  paid,  the  obiectionable  items  should  be  stated,  in 
order  to  have  it  taxed,^  unless  the  bill  amounts  to  more 
than  lOOZ.^  The  order  for  taxing  such  a  bill  may  be  drawn 
up,  even  upon  an  ea  parte  application,  and  if  the  solicitor 
wishes  to  modify  or  mscharge  the  order,  he  must  apply  to 
the  court  for  that  purpose.*  But  the  court  of  review  in  one 
case  decided  that  the  petition  ought  to  be  served  upon  the 
solicitor.^  Any  creditor,  also,  may  apply  for  the  order,  if 
there  has  been  neglect  on  the  part  of  the  assignees,^  and  he 
need  not  state  in  his  petition  items  to  which  he  objects.^  An 
assignee,  also,  thougn  he  is  not  a  creditor,  may  make  the 
application,®  or  one  of  three  petitioning  creditors,  without  the 
others  joining  with  him  in  the  application.^ 

In  case  of  a  deficiency  of  assets,  the  petitioning  creditor 
(we  have  seen),  and  not  the  assignees,  is  personally  liable  to 
the  solicitor  for  his  bill  up  to  the  choice  of  assignees ;  ^^  and 
the  payment  of  it  may  be  enforced  by  petition  to  the  court  of 
review"  ^^ 

Where  the  solicitor  (employed  by  the  petitioning  creditor 
to  sue  out  the  fiat)  is  continued  by  the  assignees,  and, 
having  delivered  his  bill  including  all  charges  both  be- 
fore and  after  the  choice,  receives  a  certain  sum  on  account 
of  his  bill  generally  from  the  assignees,  he  is  bound  to  appro- 
priate it  (in  his  account  with  tne  petitioning  creditor)  in 
reduction  of  his  claims  upon  him  for  his  costs  before  the 
choice  of  assignees.  ^^  Where  the  amount  of  such  costs,  there- 
fore, is  covered  by  the  sum  so  received,  it  cannot  be  set  off 
by  the  solicitor  against  a  debt  due  from  him  to  the  petitioning 
creditor  on  his  own  account. 

A  solicitor  having  persuaded  a  petitioning  creditor  to 

»  Ex  parte  Neale,  Buck,  111.  Ex  »'  Ex  parte  Griffith,  1  D.  ft  C.  41. 

parte  Bmery,  ibid.  422.    Ex  parte  Mont.  517. 

Hoyden,  2  G.  ft  J.  52.  *  Ex  parte  Walker,  1  G.  ft  J.  95. 

3  Ex  parte  Beretford,  2  G.  ft  J.  'Ex  parte  Key,  Mont.  133. 

259.  ^  Ex  parte  Barlow,  Mont.  87. 

3  Ex  parte  Br/rWon,  4  Mad.  479.  '  Ex  parte  Watts,  I  Dea.  588. 

Ex  parte  Emery,  Buck,  422.  ^  Ex  parte  Haynes,  I  G.&  J.  35. 

*  Ex  parte  Hetoitt,  Buck,  388.  "  Ex  parte  Coatet,  3  Dea.  626. 

u  PhUips  V.  Dicas,  15  East,  248. 
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strike  a  docket,  upon  the  solicitor  undertaking  to  prove  tbt> 
act  of  bankruptcy^  and  to  guarantee  the  petitioning  creditor 
from  the  expenses  of  issuing  the  commission,  an  order  was 
refused  for  taiung  the  solicitor's  bill ;  for  both  be  and  the 
petitioning  creditor  were,  in  this  case,  considered  to  be  guilty 
of  a  contempt  of  the  great  seal.^ 

Where  a  solicitor  carries  on  suits  in  equity  for  an  assignee, 
without  the  authority  of  the  majority  in  value  of  the  bank- 
rupt's creditors  present  at  a  meeting  summoned  for  that 
purpose,  he  has  no  claim  against  the  estate  of  the  bankrupt 
for  bis  bill  in  respect  of  such  suits,  though  he  has  a  personal 
remedy  f^ainst  tne  assignee  who  employed  him.'  And  the 
court  will  not  countenance  the  employment  of  more  than  an^ 
solicitor  under  the  fiat.^  And  where  a  solicitor  (who  was 
not  the  solicitor  to  the  commission)  was  employed  by  joint 
creditors  tmder  a  separate  commission  to  conduct  examina- 
tions, &c,  before  the  commissioners,  the  lord  chancdlor 
refused  to  make  any  order  for  the  payment  of  his  charge  out 
of  the  joint  effects.* 

Where  a  solicitor  sues  out  a  £at  against  a  bankrupt 
upon  a  debt  due  to  himself  for  costs,  any  creditor  in  tms 
case  may  have  the  bill'  of  costs  taxed,  if  the  bankrupt  himself 
at  the  time  of  his  bankruptcy  was  not  concluded.* 

A  solicitor,  who  has  oeen  engaged  in  canying  on  legal 
proceedings  for  the  bankrupt,  cannot  charge  uis  estate  with 
-the  costs  incurred  subsequent  to  the  commission  of  the  act  of 
bankruptcy.  A  debt,  tnerefore,  composed  of  such  costs  is 
not  a  good  petitioning  creditor's  debt.^  A  sum  of  44/.  for 
expenses  incurred  in  endeavours  to  apprehend  a  bankrupt 
who  had  absconded,  was  held  by  the  lord  chanceUor  to  oe 
reasonable/ 

With  respect  to  other  matters  not  occurring  in  bank- 
ruptcy, it  is  a  matter  of  course  to  order  the  bill  of  an  attomey 
or  solicitor  to  be  taxed  before  a  judgment  is  obtained  against 
the  party  to  be  charged  with  it;  which  order  must  be  per- 
sonally served  upon  the  solicitor,  unless  a  special  order  h 
obtained  to  dispense  with  such  service-  But  by  6  &  7  Vict, 
c.  78,  s.  37,  no  reference  for  taxation  is  to  be  directed  upon 
the  application  of  the  party  chargeable  with  the  bill  of  c<»ts, 

1  Ex  parte  ffUaan,  Buck,  306.  *  Ex  parte  Pridmux,  1  G.  &  J. 

3  £jc  parte  Whitchurch,   1  Atk.  2S. 

210.  c  Ex  parte  MUier,  Badk.  286. 

3  Ex  parte  Turner,  3  M.  D.  &  D.  'Ex  parte  De  TnM,  2  G.  &  J. 

£23.  403. 

*  Ex  parte  Longman,  1  Rose,  303. 
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after  a  yerdict  shall  liave  been  obtained  or  a  writ  of  inquiry 
executed  in  any  action  for  the  recovery  of  the  demand  of  the 
solicitor^  or  after  the  expiration  of  twelve  months  after  the 
bill  has  been  delivered,  except  under  special  circumstances, 
to  be  proved.  Therefore,  if  a  party,  who  may  have  the  bill 
previously  taxed,  waive  that  advantage,  and  let  the  cause  0:0 
to  a  jury,  either  by  pleading,  or  on  a  judgment  by  defamt, 
he  cannot  afterwards  resort  to  the  taxation  by  the  officer  of 
the  court. 

Where,  also,  an  account  has  been  settled  between  au 
attorney  and  his  client,  the  court  will  not,  in  ^neral,  refer 
a  bill  for  taxation,  unless  error,  fraud,  or  other  circumstances^ 
be  disclosed  by  affidavit ;  ^  in  which  case,  neither  payment, 
nor  a  release,  nor  a  judgment  for  the  money  due,  will  pre- 
clude the  court  from  having  the  bill  taxed.^  But  where  a 
bond  was  given  for  the  amount  of  an  attorney's  bill  five  years 
before,  and  all  the  vouchers  were  delivered  up* — or  where 
a  bill  has  been  settled  and  paid  several  years,  and  a  receipt  in 
full  given,^ — ^the  court,  in  each  of  these  cases  (there  being  no 
evidence  of  fraud),  refused  to  refer  the  bill  to  be  taxed. 
Where,  however,  the  circumstances  are  suspicious,  and  the 
client  has  inadvertently  given  a  bond  or  mortgage  to  secure 
the  payment  of  what  was  charged  to  be  due  to  nim  on  ac- 
count of  fees,  &c.,  courts  of  equity  have  in  some  cases  relieved 
the  client,  and  ordered  the  bill  to  be  taxed ;  ^  and  this  even 
after  the  lapse  of  li  considerable  number  of  years.^  So  the 
settlement  of  a  solicitor's  bill  pending  a  cause  is  not,  a£» 
between  other  persons,  conclusive;  for  while  the  suit  is 
pending,  the  chent  is  in  a  degree  imder  the  control  of  the 
solicitor;  and  such  a  settlement  does  not  therefore  bar  u 
taxation.7  Neither  can  it  be  made  one  of  the  terms  of  the 
compromise  of  a  suit,  that  the  solicitor's  bill  shaU  be  paid 
without  taxation.^ 

Before  the  6  &  7  Vict.  c.  73,  passed,  if  the  rvhole  of  an 

^Hooper   v.    TiU,    Doug.    198.  W'a/m  v.  TViytor,  2  M.  &  Cr.  527 ; 

Clarke  v.  Taylor,   Cas.   Pr.  C.  P.  Horlock  v.  Smith,  ibid.  495 ;  and  ex 

1 18.    Prac.  Reg.  38.    Barnes,  124.  parte  IVooUton,  3  M.  D.  &  D.  705. 

Longttaffe  v.  Taylor,  14  Ves.  262.  *  Per  Ixjrd  Hardwicke,   2  Atk. 

Bemet  v.  Hart,  Say,  323.  Draper^s  29,  30.    Per  Lord  Camden,  1  Dick. 

Company  ▼.   Davis,    2  Atk.  295.  403.     14  Ves.  263 ;  and  see  ante, 

HuUock,  501,  et  seq.  727.     And  see    Balme  v.  Parer, 

3  Say.   323.    Doug.    199 ;    and  1  Jacob,  305. 

see  2  Atk.  295.  •  Lewes  v.  Morgan,  5  Pri.  42. 

'  Mcvrch  V.   Carter,    Cas.  Prac.  '  Crossley  v.  Parker,  1  Jac.  &  W. 

C.  P.  109.     Prac.  Reg.  37.  460. 

*  Pistor   V.    Dunbar,    I    Anstr.  «  Balme  v.  Paver,  1  Jacob,  307. 
186.     As  to  all  these  points,  see 
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attorney's  bill  was  for  conveyancing  Imsmeas,  it  could  not  be 
taxed ; '  but  if  the  bill  was  in  part  for  boaness  dcme  in  oomt, 
and  the  rest  for  business  of  another  nature,  the  whole  bill 
then  was  liable  to  taxation,^  even  though  the  ^fomtUst  item 
was  for  business  done  in  court.^  Charges,  also,  for  holding 
the  courts  of  a  manor  by  an  attorney,  as  the  steward  of  die 
court,  were  charges  for  business  connected  with  his  profes- 
sional character,  (like  those  for  conveyancing,)  and  were, 
therefore,  taxable  when  found  in  a  bill  containing  other  taxable 
items.^  And  whenever  an  action  was  commenced  in  any  court 
upon  an  attorney's  bill,  that  court  (bein^  thereby  possessed 
of  the  cause)  had  a  power  to  refer  such  bill  for  taxation, 
although  no  one  item  in  it  was  for  business  transacted  in  that 
particular  court?  It  seems  that  any  court  has  a  para- 
mount jurisdiction,  independent  of  the  statutes  on  this  subject, 
to  refer  the  bill  of  any  attorney  or  solicitor  of  that  particular 
court  to  be  taxed. 

And  now  by  the  6  «&  7  Vict  c.  73,  s.  37,  in  case  the  biD 
be  for  business,  no  part  of  which  has  been  transacted  in  any 
court,  the  lord  chancellor  or  the  master  of  the  rolls  may  refer 
it  for  taxation  on  the  application  of  the  ])artj  chargeable 
therewith,  without  any  money  bein^  brought  into  court. 
If  an  attorney  deliver  two  separate  bills  together,  one  of 
which  is  for  fees  and  disbursements  in  causes,  and  the  otho* 
for  conveyancing,  the  court  in  such  a  case  has  ordered  both 
bills  to  be  taxed.^  A  bill,  also,  for  business  done  entirefy  at 
the  quarter  sessions,^  or  in  a  criminal  suit  in  the  court  of 
great  sessions  in  Wales,^  will,  upon  application,  be  referred 
to  be  taxed.  And  the  chai^  for  preparing  an  affidavit  of 
debt  and  getting  it  sworn' — the  preparing  a  warrant  of 
attorney,'*^  even  though  it  is  never ^^  executed — ^the  filling 
up  a  bail  bond  ^^ — and  the  suing  out  a  dediwius  potestatemy^ 
were,  before  the  passing  of  the  last-mentioned  act,  held  to 
-be  each  of  them  sufficient  items  to  enable  the  court  to  refer 

>  HUUer  v.  James,  Barnes,  41.         'Ex  parte   WiUiama,    4  T.   R. 
B.  N.  P.  145.  496.  -  Oarke  v.  Den^wm.  5  T.  R. 

*  11   East,  286.     AnoD.   Doug.     694.     1  Esp.  137. 

199,  note.   Margermn^.Sandtford,         *  Ltafd  ▼.  Mattnd,  I  TiAd,  315, 
3  Bro.  233.  «        note. 

>  Hviter  T.  Payne,  6  T.  R.  45.     '   ••6  T.  HT.  645. 

Ex  parte  Prickett,   1   N.  R.  266.         »  HllMmw.Gutkendge,S  B,9lC. 
2  B.  &  P.  343,  per  Lord  Eldon.  1 57.    Sandom  t.  Bomtm.  4  Camp. 

*  Lvxmare  v.   Lethbfidge,  5  B.      68. 

&  A.  898.  u  WUd  ▼.  Crmpfard,  2  Star.  538. 

*  Evans   ▼.    Bevis,   2    Barnard,         ^  Feame  t.    nVson,  6  B.  &  C, 
182.      Press's    case,      Salk.     89,      86. 

contra.  »  1  N.  R.  566. 

*  Green  v.  Hassel,  Say.  Rep.  233. 
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the  whole  bill  for  taxation.  An  attorney's  bill  may  likewise 
be  taxed  after  his  death,  notwithstanding  the  amount  is  then 
due  to  his  executor.^ 

But  a  solicitor's  bill  of  fees  wlioUy  made  up  of  char^  for 
prosecuting  an  appeal  from  the  court  of  Chancery  in  Ireland 
to  the  House  of  Lords,  was  held  by  the  court  ox  Exchequer 
not  capable  of  taxation — there  being  no  criterion  by  which 
their  own  officer  could  tax  the  bill,  or  any  means  to  which  he 
could  resort  for  assistance.^  So,  a  charge  for  preparing  an 
affidavit  of  the  petitioning  creditor's  debt  and  bond  to  the 
lord  chancellor,  in  order  to  obtain  a  commission  of  bank- 
ruptcy, was  held  not  a  taxable  item  in  an  attome/s  bill 
within  the  2  Geo.  2,  c,  23,  s.  23,  (now  repealed  by  the  6  <&  7 
Vict.  c.  73,)  as  being  a  charge  neither  at  law  nor  in  eqiuty, 
where  the  affidavit  had  not  been  sworn,  nor  a  commis- 
sion issued.^  For  the  same  reason,  a  solicitor's  bill  in 
respect  of  business  transacted  in  the  affairs  of  a  charitable 
foundation,  though  the  office  of  visitor  was  exercised  by  the 
lord  chancellor,  was  held  not  liable  to  taxation ;  for  this  also 
was  considered  not  a  proceeding  either  in  law  or  equity;  as 
it  is  not  in  the  court  of  Chancery  that  the  visitatorial  power 
is  to  be  exercised.^ 

An  attomejr's  bill,  which  is  not  itgned  by  him,  or  his  part* 
ner,  executor,  administrator,  or  assignee,  cannot  be  taxed 
under  the  statute.^  Before  the  6  £  7  Vict.  c.  73,  where  a 
party  agreed  to  pay  a  solicitor's  bill  on  a  third  person,  he 
could  not  apply  to  have  it  taxed ;  for  the  2  Geo.  2,  c.  23, 
applied  only  to  cases  between  solicitor  and  client.  But  now 
by  the  38th  section  of  the  last-mentioned  act,  where  any 
person,  not  bein^  the  party  chargeable  with  the  bill,  within 
the  meaning  of  the  former  section  of  the  act,  is  liable  to  pay 
or  has  paid  the  bill,  either  to  the  solicitor  or  his  personal 

.  representative  or  assignee,  or  to  the  party  chargeable  with 
the  bill,  such  person  may  apply  to  have  the  bill  taxed.  Where 
the  attorney  makes  a  spemal  Offreemewt  wil^  his  dient  to  be 
paid  a  certain  sum,  or  at  a  certain  rate,  for  his  time  and 
trouble, — it  seems  doubtful  whether,  under  these  circum- 
btances,  the  bill  can  be  referred  to  be  taxed ;  in  one  case  ** 
of  this  kind  the  court  said  they  could  do  nothing  in  it ;  while 
in  another^  it  was  holden,  that  the  client  should  not  be 
concluded  by  any  agreement  of  this  description. 

>  Pmiony.Job$utm,A  Ttiuot.724 ;         ^  Ex  parte  Dann,  9  Vet.  547. 
andiee  6  fc  7  Vict.c.  73, ».  37.  *  Cat.  Pr.  C.  P.  60,  and  6  fc  7 

«  mUiama  ▼.  OdOS,  4  Pri.  279.  Vict.  c.  73,  a.  37. 

'  BwUm  ▼.  Ckaitertan,  3  B.  fc  A.         *  Anon.  2  BarnanI,  164. 
486.  7  Anon.  2  Say.  321. 
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The  bill  of  an  a^ent  to  a  country  attorney  may  be  referred 
to  be  taxed,  upon  the  country  attorney  bringing'  the  amount 
of  the  whole  demand  into  court.^  But  the  appbcation  to 
tax  it  must  be  made  by  the  country  attorney^  ana  not  by  the 
client.^ 

If  an  attorney  refuse  to  deliver  a  bill  signed  to  his  client, 
the  latter  may  compel  him,  by  taking  out  a  summons  before 
a  judge;  and  if  the  attorney  (on  service  thereof)  do  not 
attend,  an  order  will  be  made  to  deliver  it  within  a  reiisoa- 
able  time.  If  he  still  neglect  to  deliver  it,  the  order  should  be 
made  a  rule  of  court ;  after  duly  serving  which,  and  making 
affidavit  of  the  service,  the  court  will,  on  motion,  grant  an 
attachment.  When  the  bill  is  deUvered,  tlie  client  may  then 
apply  for  a  judge's  order  to  show  cause  why  it  should  not  be 
referred  to  the  proper  officer ;  upon  which  an  order  will  be 
made,  on  the  client's  undertaking  to  pay  the  attorney  what 
shall  appear  to  be  due  to  him  upon  such  taxation.^  But  a 
cHent  cannot  have  a  summons  for  the  delivery  of  the  bdl,  and 
for  taxing  it,  at  the  same  time.*  If  the  attorney  do  not 
attend  the  first  appointment  on  the  summons,  an  order  will 
be  made  of  course.^ 

After  an  attorney's  bill  has  been  once  taxed  by  the  proper 
officer  of  the  court  in  which  the  business  was  done,  it  cannot 
be  taxed  a  second  time  by  the  officer  of  any  other  court.^ 
Nor  will  a  court  of  equity  entertain  cognizance  of  a  bill  for 
an  account  filed  by  the  attorney,  suggesting  that  improper 
deductions  were  made  by  the  officer  upon  the  taxation,  and 
praying  that  the  defendants  might  come  to  a  fair  account 
with  the  plaintiff  for  the  monies  due  to  him.^  After  the  tax- 
ation of  the  bill,  also,  the  client  cannot  have  an  antecedent 
demand  on  the  solicitor  deducted  out  of  what  was  taxed  doe 
to  the  solicitor  upon  such  bill ;  for,  by  applyino^  to  have  the 
bill  taxed,  the  party  submits  to  pay  what  shaU  be  actually 
found  due  thereon.^ 

The  delivery  of  a  former  bill  by  an  attorney  is  conclufdre 
evidence  against  an  increase  of  charge  in  a  subsequent  bill, 
on  any  of  the  items  contained  in  it,  and  also  strong  pre- 
sumptive evidence  against  any  additional  items — unless  any 
errors,  or  real  omissions,  can  be  shown  in  the  former  bill.' 

*  Dixon  T.  Plant,  Doug.  199,  n.  *  Cowper  v.  MUbum,  1  Bvnes, 
Ex  parte  Bearcro/t,  ibid.  200,  note.      102. 

Groome  v.  Symondt,   I  TIdd,  281.  *  4T.  R.  580. 

Contra,  Anou.  Z,  Wiis.  266;  and  *  ^«^on v.  Afofyn^itf.l  Barnes.  95. 

see  1  Dick.  112,  285.  ^  OsbaUe9Um^.Cross,2 Com.eii. 

«  fVildbore  v.  Bryan,  8  PrL  679.  •  Anon.  2  Ves.  452. 

*  I  Tidd«  318.  *  Loveridge^. Botnam,  1  B.&P.49. 
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Where^  afiber  verdict  and  an  injunction  to  stay  execution; 
the  parties  finally  settled  the  cause  without  the  concurrence 
of  the  attorney,  it  was  held  that  he  mig^ht  nevertheless 
proceed  to  tax  his  costs,  with  a  view  of  commencing  an 
action  in  his  own  name  for  the  amount.^ 

In  taxing  costs  between  solicitor  and  client^  it  is  now 
settled,  that  the  solicitor  can  maintain  no  charge  for  drawing 
his  bill  of  fees  and  disbursements,  for  he  is  obliged  by  the 
statute  to  deliver  a  bill  to  his  cUent  without  any  fee — nor  is 
he  allowed  the  charge  for  the  attendance  of  a  clerk  in  court 
upon  the  taxation^  the  latter  being  considered  to  attend  on 
the  private  retainer  of  the  solicitor.^ 

With  respect  to  the  costs  of  taxation^  the  2  Geo.  2,  c.  23, 
8.  23,  in  express  terms  subjected  the  attorney  to  the  payment 
of  them,  if  a  sixth  part  of  the  amount  of  the  bill  was  aeducted 
by  the  officer  on  taxation ;  but  in  case  less  than  one-sixth 
part  was  taken  off,  the  statute  gave  the  court  a  discretionary 
power  ^  of  directing  those  costs  to  be  paid  either  by  the 
attorney  or  client,  according  to  the  reasonableness  or  un-» 
reasonableness  of  the  bill.  In  the  exercise  of  this  discretion, 
however,  the  courts  were  generally  governed  by  the  distinction 
pointed  out  by  the  statute,  and  made  the  client  pay  the  costs 
of  taxation,  whenever  less  than  a  sixth  part  was  taken  off  the 
bill.^  And  the  same  even  where  the  client  advanced  money 
to  the  attorney  to  pay  certain  disbursements  included  in  the 
bill,  and  the  sum  deducted  was  more  than  a  sixth  part  of  the 
amount  of  the  bill,  exclusive  of  those  disbursements,  but  less 
than  a  sixth  part  of  the  gross  amount.^  The  discretion  is 
now,  however,  by  the  6  &  7  Vict.  c.  73,  s.  37,  given  to  the 
court,  whether  more  than  one-sixth  is  deducted  or  not,  upon 
special  circumstances  being  certified. 

Where  the  order  for  taxing  was  not  obtained  till  after 
the  action  on  the  bill  had  be^Bn  commenced,  the  courts  of 
King's  Bench  and  Common  Pleas,  though  more  than  a  sixth 
was  taken  off,  refused  to  allow  the  costs  of  taxation.* 

The  course  in  bankruntcy,  also,  as  to  the  taxation  of  a 
solicitor's  bill,  proceeded  by  analogy  to  the  statute  8  Geo.  2, 
c.  23.    Where,  therefore,  upon  retaxation  by  the  master,  tlie 


«  I  Turner'BoMmc,  1  Pri.  72.  Cave,  I  Dick.  96.   Barker  v.  Bithop 

»  2  Anstr.  8  Prac.  400.  of  London,  2  BarDCt.  147. 

4  Vea   V.  491.  '  Hindle  v.  Shackleion,  I  TAuat. 

WebbY.StonFrere,   14   Ves.   154.  636. 

fVebb  V  Stone,  I  Anstr.  260.   Hurtt  *  Benton  v.  BuUard,  4  Bing.  56t. 

y.  Dixon,  1  Barnes,  89.    Cogan  ▼.  Harbin  ▼.  Miles,  9  B.  ft  C.  755. 
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bill  was  reduced  above  a  sixth,  the  solicitor  was  ordered  to 
pay  the  costs  of  taxation.^ 

If  an  attorney,  in  satisfaction  of  a  bill  delivered,  accept  a 
leds  sum  than  wnat  appears  to  be  there  chained,  and  the  bill 
is  afterwards  taxed,  the  attorney  is  not  liable  to  pay  the  co^ts 
of  taxation,  notwithstanding  a  sixth  part  is  deducted  from 
the  bill  delivered — ^unless  the  sum  at  which  the  bill  is  taxed 
is  less  than  the  sum  received  by  the  attorney  in  satisfaction 
of  the  bill,  by  one-sixth  of  such  last-mentioned  sum.^  ^or  is 
the  attorney  liable  to  the  costs,  where  the  sixth  part  taken 
off  the  bill  arose,  not  by  the  taxation  of  the  particular  it^ms, 
but  by  the  fchole  of  certain  expenses  being  disallowed — on 
the  ground  that  the  client  was  not  the  person  liable  to  those 
charges — and  not  because  they  were  objectionable  in  their 
nature  or  amount.'  But  in  a  case  before  the  vice-chancellor 
it  was  determined,  that  where  items  were  charged  in  a 
solicitor's  bill  to  his  client,  in  respect  of  the  defence  of  a  third 
person  at  the  alleged  retainer  of  the  client — and,  in  con- 
sequence of  the  solicitor  failing  to  prove  such  retainer, 
those  items  were  struck  out  on  taxation,  and  such  iteiru 
were  to  be  computed  among  the  deductions,  for  the 
purpose  of  determining  upon  whom  the  costs  of  taxation 
were  to  fall ;  and  that,  generally,  whenever  items  would  be 
properly  taxable  if  the  fiicts  afl^ed  by  the  attorney  were 
true,  and  are  deducted  because  he  does  not  establish  those 
facts,  the  amount  is  to  be  reckoned  as  a  deduction  in  the 
question  of  costs  of  taxation.* 

Before  the  6  &  7  Vict.  c.  73,  the  executor  or  administrator 
of  an  attorney  was  not  liable  to  the  casts,  of  taxation,  al- 
though a  sixth  part  of  the  bill  for  business  done  by  the  testiitor 
or  intestate  were  deducted;  for  the  statute  imposed  such 
costs  upon  the  attorney  or  solicitor  only ;  and  an  executor 
was  held  not  to  blame  if  he  made  out  the  bill  from  the  at- 
torney's books.*  Now,  however,  the  last-mentioned  act 
has  (s.  37)  extended  the  same  rule  to  the  personal  represen- 
tative and  the  assignee  of  the  solicitor. 

Where,  on  the  taxation  of  a  solicitor's  bill,  so  large  a  sum 
was  disallowed  as  to  make  it  a  matter  of  reprobation  by  the 
court,  the  court  of  Exchequer  not  only  ordered  the  costs  of 
taxation  to  be  paid  by  the  solicitor,  but  also  ordered  him  to 


>  Ex  parte  WestaU,  9  V.  fc  B.  *  WhUe  t.  MUner,  S  H.  B.  357. 

141.      £z  parte  Inman,  Buck.  129.  ^  Bietty  v.  BdMrardi,  5  Mad.  20. 

Ex  parte  Hathaway,  2  Mad.  329.  '  We$tfm  ▼.  PooU,  2  Str.  1056. 

s  ScoiHery,  Duiour,  2  Barnes,  98.  DutUm  v.  AgatB,  Say.  Coats,  327. 
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pay  interest  upon  a  suq)las  balance  remaining  in  his  hands, 
thoudb  it  was  not  shown  that  he  had  made  any  interest  of 
it.  The  jurisdiction  of  the  court  to  make  such  an  order  was 
declared  to  be  independent  of  the  2  Geo.  2,  c  23,  and  to  be 
founded  on  the  necessary  and  inherent  control  of  every  court 
over  the  conduct  of  its  own  officers.^ 

Where  the  attorney  is  entitled  to  the  costs  of  taxation,  he 
should  demand  them  at  the  time ;  for  if  he  settles  a  sub- 
sequent account  with  his  client  without  applying  for  them, 
the  court  will  refuse  a  rule  to  have  them  afterwards 
allowed.^ 


Section  IV. 
Of  Actions  and  other  Proceedings  by  and  against  the  Solicitor. 

By  the  6  £  7  Vict.  c.  73,  s.  37,  it  is  enacted,  that  no 
attorney  or  solicitor,  nor  any  executor,  administrator,  or 
assignee  of  any  attorney  or  sohcitor,  shall  commence  or  main- 
tain any  action  or  suit  for  the  recovery  of  any  fees,  &c.  at 
law  or  in  equity,  until  the  expiration  of  one  month  after 
such  attorney,  &c.  shall  have  delivered  unto  the  party  to 
be  charged  tnerewith,  or  sent  by  the  post  to  or  left  for  him 
at  his  counting-house,  office  of  business,  dweUing-house,  or 
last  known  place  of  abode,  a  bill  of  such  fees,  &c.  subscribed 
with  the  proper  hand  of  such  attomev,  or  in  the  case  of  a  part- 
nership, oy  any  of  the  partners,  either  in  his  own  name  or 
with  tne  name  and  style  of  the  partnership,  or  of  the  executor, 
administrator,  or  assignee  of  tne  attorney  or  solicitor,  or  be 
inclosed  in,  or  accompanied  by,  a  letter  subscribed  in  like 
manner,  referring  to  such  bill. 

Before  any  attorney  can  support  an  action  for  his  fees,  he 
must  not  only  ^  sign  and  deliver,  but  he  must  also  leave  his 
bill  with  the  party  to  be  charged ;  *  for  the  mere  delivery  of 
it  to  him  (if  the  attorney  take  it  back  again)  will  not  be 
sufficient,  although  the  party  should  even  acknowledge  the 
debt  and  promise  to  pay  it — ^the  intention  of  the  statute 
being,  that  the  client  should  have  due  time  to  examine  the 
charges  made  by  the  attorney,  and  take  advice  upon  them  if 


>  Rex  V.  Bach,  9  PrI.  349.  *  Clarke  v.  Donovan,  5  T.  R.  694. 

s  Whitfield  Y,Jame»,\  Bing.207.  *  Brookoi   ▼.    Maton,    I  H.   B. 

«  Eicke  T.  Noket,  4  M.  &  S.  585.  290. 
1  Mood.  359. 
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But  where  there  are  several  assignees,  it  seems  that  the 
solicitor  is  not  bound  to  serve  eodih  of  them  with  a  copy 
of  lus  bill  previous  to  the  action ;  but  that  service  upon  anv 
>one  will  be  sufficient,^  if  he  has  acted  under  the  fiat. 

A  solicitor  may  maintain  an  action  aeainst  an  ass^ee  for 
business  done  under  a  fiat,  although  tne  bill  has  not  heea 
taxed  under  the  provisions  of  the  oankrupt  acts;  for  those 
provisions  do  not  affect  the  right  of  an  attorney  against  his 
employer,  but  only  apply  to  the  protection  of  the  estate.^ 
So,  he  may  maintain  an  action  for  nis  bill  up  to  the  choice 
of  assiCTees,  without  a  previous  taxation  in  a  court  of  bank- 
ruptcy.' And  an  attorney  need  not  be  admitted  a  soUcitor 
in  chancery y  in  order  to  maintain  such  action.^  The  assig- 
nees, however,  are  not  liable  to  be  joined  as  defendants  in  an 
action  by  the  solicitor  for  the  costs  of  issuing  the  fiat,  even 
though  the  petitioning  creditor  is  one  of  the  assignees.* 

It  was  held  no  defence  to  an  action  by  a  solicitor  against  an 
assignee,  that  the  commission  was  sued  out  under  a  repre- 
sentation by  the  plaintiff,  that  the  commission  would  be 
operative  in  the  Ii^e  of  Man,  and  that  it  had  been  wholly 
firuitless  \  for  the  commission  itself,  whilst  in  existence,  could 
not  be  considered  as  a  mere  nullity.^ 

Where  the  solicitor  to  the  commission  received  from  the 
bankrupt  a  promissory  note  for  his  bill  of  costs  in  procuring 
his  certificate — and  the  bankrupt  had  purchased  the  debts  of 
many  of  the  creditors — and  the  solicitor  was  indebted  to  the 
estate  in  such  a  sum,  that  the  share  of  it  coming  to  die 
bankrupt  (standing  in  the  place  of  those  creditors  in  respect 
of  the  debts  so  purchased  by  him)  would  exceed  the  amount 
of  the  promissory  note ; — ^the  solicitor  was,  under  these  dr- 
cumstanceS)  restrained  by  injunction^  on  petition,  from 
negotiating  the  note/  So,  also,  where  a  solicitor's  bill  was 
by  an  order  in  bankruptcy  referred  to  a  master  for  taxation, 
and  after  the  bill  was  taxed,  and  more  than  a  sixth 
'  taken  off,  the  solicitor  brought  an  action  for  the  taxed  cosits, 
without  deducting  the  costs  of  taxation, — ^the  action  was 
stayed  on  petition^  and  a  reference  was  made  to  the  master 

■  Crowder  v.  Shea,  1  Camp.  437.  '  Toffhr  ?.  M'Oimgan^  4  C.  &  P. 

Findt^t  T.   How,   2  Cunp.  279.  86.  FUherv.FHmer,SC.8LP.92. 

'  Oxenham  ▼.  Lemon,  2  Dow.  fc  A.  ^  WUkinton  v.  i>iggfU,  1  B.  ft  C 

461.  158;  and  see  Ford  v.  Webb,  3  B. 

*  Tarn    ▼.  Heyt,   1    Star.   278.  fc  B.  241.   Ex  parte  5iiiia,  19  Vet. 

Arrowtmith  ▼.  Btarfifrd,  1  Star.  279,  473. 

note  (b).  P^mehett  r.How,  2  Camp.  '  2  Camp.  276. 

279.     Crowder  v.  Davis,  3  Y.  &  J.  *  Patmore  ▼.  Birme,  2  Star.  59. 

433.  f  Ex  parte  Harding.  B«ck»  24»  3:. 
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to  tax  the  costs  of  the  taxation  of  costs,  which  were  ordered 
to  be  deducted  from  the  amount  of  the  taxed  costs,  and  the 
balance  only  to  be  paid  to  the  solicitor.^ 

Though  an  attorney  has  not  delivered  his  bill  pursuant  to 
the  statute,  and  cannot  therefore  bring  an  action  upon  it, 
yet  he  may  support  Skjiat  upon  the  amount  that  is  owing  to 
nim;  though,  in  such  a  case,  the  bill  will  be  afterwards  re- 
ferred to  be  taxed,  either  upon  the  application  of  the  bankrupt, 
or  of  any  of  the  creditors.^  And  where  a  solicitor,  even 
pending  an  order  for  the  taxation  of  his  bill,  and  for  sta^- 
%ng  aU  proceedings  at  law  in  the  meantime,  sued  out  a  com- 
mission upon  it, — he  was  held  not  to  be  guilty  of  a  contempt, 
nor  was  the  commission  supersedable ;  for  the  order  was 
construed  to  extend  only  to  bringing  actions j  and  the  common 
and  ordinary  proceedings.^ 

A  solicitor,  who  sues  out  a  fiat  for  his  client,  is  not  in 

S general  answerable  to  the  bankrupt  in  an  action  for  damages 
or  suing  it  out  without  sufficient  cause,  notwithstanding  he 
aends  in  the  messenger  to  take  possession  of  the  property  of 
the  bankrupt.  In  a  case  of  this  nature  before  Macdonald, 
C.  B.,  he  said  there  was  no  satisfactory  ground  for  a  verdict 
against  the  solicitor,  who  was  professionally  boimd  to  act 
as  he  had  done.^ 

A  petition  will  lie  against  a  solicitor  to  account  for  property 
received  under  the  fiat.* 

When  a. solicitor  presents  a  petition  in  his  own  behalf  in 
any  matter  of  bankruptcy,  the  attestation  required  in  other 
cases  is  in  this  instance  dispensed  with.^ 

The  court  of  Common  Pleas  refused  to  stay  proceed- 
ings, or  to  discharge  a  defendant  on  common  bail  {m  an 
action  brought  by  an  attorney  for  the  recovery  of  a  Dili  of 
costs),  though  the  ground  oi  the  application  was,  that  such 
action  was  begun  before  the  expiration  of  a  month  after  the 
delivering  of  the  bill ; — because,  as  that  circumstance  might 
have  been  taken  advantage  of,  either  in  pleading  or  at  the 
trial  of  the  cause,  the  court  held  it  unnecessary  to  interfere 
upon  motion.' 

Where  the  previous  delivery  of  an  attorney's  bill  is 
necessary  to  be  proved  at  the  trial  to  support  the  action,  it 

I  Ex  parte  Belhtt,  4  Mad.  379.  ^  Smith  v.   Gain^ord,    1   Rose, 

3  Ex  parte  Sutton,  11  Vea.  163.  148  (n). 
Ex  parte  Steele,  16  Ves.  166.     Ex         *  Saxton  ▼.  Davit,    18  Ves.  72. 

parte  Howell,   \    Rose,   312.    Ex  1  Rose,  79. 
parte  Prideaux,  1  G.  &  J.  28.  'Ex  parte  Kingdon,  1  Mad.  446. 

»  Moseley'aRep.a?.  I  C.B.L.  17.         '  Harpers.  Leech,  1  Barnes,  96. 

Tomlifuon  ▼.  Clarke,  4  Moore,  4. 
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ia  sofficient  to  give  in  evidence  a  eopjf  of  the  bill  which  has 
been  delivered  to  the  defendant,  without  proof  of  notice  to 
produce  the  original.^  But  the  plaintiff  cannot  give  parol 
evidence  of  the  contents  of  the  bill  delivered^  unless  he  has 
^ven  notice  to  produce  it'  A  mistake  in  the  date  of  items 
m  the  bill,  wmch  does  not  mislead,  has  been  held  not  to 
vitiate  the  delivery  of  it,  if  regular  in  other  respects.*  And 
though  the  production  of  the  writ  is  the  usual  mode  of 
proving  that  the  action  was  not  commenced  till  the  ex- 
piration of  a  month  from  the  time  of  such  delivery,  yet  the 
nisiprius  record  has  been  also  holden  to  be  good  pnmdjheie 
evidence  that  the  action  was  properly  commenced,  and 
sufficient  to  satisfy  (if  uncontradicted)  the  statute.  The 
defendant,  however,  may  (if  he  can)  contradict  sndi  evi- 
dence, by  showing  by  a  copy  of  the  writ,  that  the  action  was 
really  commenced  before  the  time.^ 

After  proving  the  delivery  of  his  bill,  the  plaintiff  must, 
also,  give  some  raieral  evidence  that  the  bunneu  was  dome-j 
as  well  as  of  his  own  retainer  by  the  defendant.*  The 
performance  of  the  business  may  be  established  by  the 
evidence  of  persons,  who  were  in  the  plaintiff's  office  at  the 
time  it  was  aone ;  and  the  plaintiff's  engagement  by  or  on 
the  behalf  of  the  defendant  may  be  made  out,  eitJier  by 
direct  evidence  of  the  iact, — or,  as  it  should  seem,  by  show- 
ing that  the  defendant,  from  time  to  tune,  or  occaaionaDy, 
gave  directions  concerning,  or  appeared  as  a  party  in,  the 
proceeding.  And  it  is  a  seneral  rule,^  that  the  reasonable* 
ness  of  the  items  in  the  bill  cannot  be  discussed  or  entered 
upon  at  the  trial,  nor  upon  the  execution  of  a  writ  of  inquiry 
aner  a  judgment  by  default ;  for,  as  the  client  has  a  summaiy 
method  of  trying  the  propriety  of  the  charges  by  a  reference 
to  the  master,  uie  waiver  of  that  course  is  held  to  amount 
to  an  admission  of  the  fairness  or  reasonableness  of  the 
charges,  if  the  business  wero  in  he^  done.  ^    So,  the  ne^ 

Snce  of  the  attorney  cannot  be  set  up  as  a  defence  upon 
e  trial,  however  his  conduct  might  furnish  the  grouna  of 
an  action  for  negligence, — at  least,  not  unless  it  were  such  a 
species  and  degree  of  negligence,  as  to  deprive  the  defendant 
of  all  possible  advantage  mm  the  proceedings  constituting 

1  Andermm  v.  Afoy,  2  B.  fc  P.  237.         '  Bat  see  2  Baniard,  233. 

*  PkUifitim  V.   Cha»e^  2  Camp.         *  See  ante,  934. 

no.  7  mUiami  v.  FirUk,  Doug.  19S. 

*  HlUiamt  v.  Barber,  4  TVant.  Jndentm  v.  May.  2  B.  fc  P.  237 ; 
806.  and  see    1    Eip.    159.     HuUock, 

*  fTebb  T.  Pritckeit,  1  B.  &  P.  600. 
2r,3. 
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the  chftrges  in  the  bill.^  Before  the  passiiig  of  the  6  &7 
Vict.  c.  73,  it  was  held  that  if  the  bill  was  not  liable  to 
taxation  under  the  2  Geo.  2, — ^as,  if  it  was  entirely  for 
eonveyancing,  the  items  in  it  were  open  to  discussion  and  ex- 
amination at  nUipriut;  and,  consequently,  that  the  plaintifP 
in  such  a  case  (besides  proving  the  performance  of  the  business 
and  the  retainer)  ought  to  show  at  the  trial  that  the  charges 
were  reasonable.^ 

Where  some  evidence  is  necessary  of  the  plaintiff  being 
an  attorney^ — as  in  an  action  for  words,  for  instance,  spoken 
of  the  plaintiff  in  his  profession, — ^he  need  not  prove  this 
by  proaucing  his  admission,  or  by  a  copy  of  tne  roll  of 
attornies;  but  proof  that  he  acted  as  an  attorney  has  been 
held  to  be  sufficient.* 

But  although  an  attorney  cannot  support  an  action  upon 
his  bill  before  the  expiration  of  a  month  after  the  delivery 
of  it,  yet  the  omission  to  deliver  it  a  month  beforehand 
will  not  prevent  his  right  of  setting-off  the  amount  in  an 
action  brought  against  him.  He  must  not,  however,  produce 
it  at  the  trial  by  surprise;  though  it  is  sufficient,  in  such  a 
case,  to  deliver  it  time  enough  for  the  plaintiff  to  have  it 
taxed  before  the  trial.  •But  it  cannot  be  set  off,  if  it  has  not 
been  delivered  at  all.^ 

It  was  decided  by  Lord  Kenyon  at  nisi  prius,  that  an 
attorney  cannot  maintain  an  action  even  for  the  amount  of 
money  actually  expended  by  him  in  respect  of  the  common 
law  business  of  his  client,  without  a  previous  delivery  of  his 
bill,  notwithstanding  he  may  have  agreed  to  take  the  amount 
only  of  the  money  expended  in  satis&ction  of  his  bill.^ 
But  it  was  afterwards  aetermined,  where  an  attorney  at  the 
defendant's  request  put  in  bail  for  him  in  an  action,  and 
aftierwards  paid  the  debt  and  costs,  and  then  sued  the  de- 
fendant for  the  amount  so  paid,  without  making  any  charge 
whatever  for  his  own  trouble, — ^that,  in  such  a  case,  the 
attorney  need  not  deliver  a  bill  to  entitle  him  to  a  verdict, 
— Lord  C.  J.  Gibbs  saying  that  the  statute  only  applied  to 
cases,  where  an  attorney  sues  to  recover  a  compensation  for 
his  labour  and  skill.  ^  If,  however,  the  bill  be  actually 
delivered,  containing  some  chafes  liable  to  taxation,  and 
'others  not, — ^and  it  appear  that  the  delivery  was  not  strictly 

>  Templar  ▼.  M*Lachkm,  2  N.  R.  *  Martin  ▼.  fVmder,  Doug.  199 
136.  (n).    lEap.  449.    Murphy  y.  Ctin- 

«  HuUock,  501.  ningham,  I  Anstr.  198. 

'  Berryman   v.    WUe,  4  T.  R.         »  Miller^.  Toicert,  Veike,  102. 
366.  •  Prothero  ▼.  Thomas,  6  Tauiit. 

196. 
6S8 
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eonformable  to  the  statute,  the  plaintiff  most  in  that 
be  nonsuited ;  for  H  one  single  taxable  item  be  found  in  a 
bill  delivered,  it  brings  the  whole  bill  within  the  operatioa 
of  the  statute;  ^  and  this  more  especially  when  the  other 
items  in  it  are  for  business  done  in  the  character  and  in  the 
exercise  of  the  duties  of  an  attorney;^ — ^such  as  for  oon- 
▼eyancing  business,  for  example,  in  which  case  the  idaintiff 
cannot  split  his  demand,  but  the  statute  attaches  upon  the 
whole.'  And,  finom  what  Lord  £ldon  says  in  his  judgment 
in  this  case,  it  would  seem,  that  if  items  even  not  amnteted 
with  the  profession  of  an  attorney  are  inserted  in  the  bill, 
the  plaintiff  will  be  equally  precluded  from  reooyering*  upon 
them,— on  the  ground,  tnat  an  attorney  who  inserts  his 
whole  demand  upon  his  client  in  a  bill  containing^  taxable 
itemSy  will  be  taken  to  agree  that  he  will  not  bring  an  action 
upon  any  part  of  such  demand  until  the  bill  has  been  de- 
livered a  month.  In  one  case,  also,  though  no  hill  was 
delivered  before  the  action  brought,  but  the  whole  demand 
was  connected  with  the  plaintiff's  character  of  an  attorney^ 
it  was  holden  that  the  attorney's  demand  could  not  be 
severed;'  though  in  another  case,  where  no  bill  had  been 
delivered,  Lord  Kenyon,  under  the  old  law,  admitted  proof 
of  charges  for  conveyancing  business;^  and  in  one  instance, 
where  no  bill  had  been  previously  delivered, — ^notwithstanding 
the  plaintiff  delivered  a  bill  of  the  particulars  of  his  demand 
under  a  judge's  order  subsequent  to  the  commencement  of  the 
suit,  in  which  were  contained  items  liable  to  taxation, — the 
plaintiff  was  held  entitled  to  recover  the  amount  of  other 
ttems  charged  in  respect  o{  payments  for  the  client's  use, 
such  payments  not  being  referable  to  the  plaintiff's  business 
of  an  attorney,* 

Section  V. 

Of  his  Inability  Jbr  Misconduct,  and  herein  of  his  general 
Liability. 

The  court  of  review  has  power  to  reach  any  part  of  the 
bankrupt's  estate  in  the  hands  of  the  solicitor  to  the  fiat.* 

Therefore  where  the  assignees,  on  the  representation  of  the 
solicitor,  that,  he  was  authorized  to  receive  a  dividend  for  a 

^   WinJter   v.    PoyM,   6   T.  R.  ^  MiUer  ▼.  7Vip«r»,  soprm;  and 

645.  see  2B.  &P.  345,  per  Lord  EMon. 

s  HiU  V.  Bumphreys.  2  B.  &  P.  *  Mowbray  t.  Fleming,  It  Ent, 

34S;  see  1  Camp.  437.  285. 

*  Ber^m  ▼.  Garcia,  3  Eep.  1 49.  *  Ex  parte  Benham, 2  M.&  A.  2S0. 
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creditor,  paid  faim  the  amount,  and  it  turned  out  that  he  had 
no  authority  to  receive  it ;  it  was  held  that  an  order  might 
he  made  upon  him  for  repayment  of  the  dividend  to  the 
creditor.^ 

An  attorney  or  solicitor  is  liahle  to  he  punished  for  any 
misconduct  in  a  summary  way  by  the  court,  of  which  he  is 
an  attorney  or  solicitor ; — on  the  principle,  that  every  court 
is  entitled  to  exercise  a  necessary  control  over  the  conduct  of 
its  own  officers.'  If  a  solicitor,  therefore^  lends  his  name  to 
a  person  forbid  by  the  lord  chancellor  to  sue  out  a  fiat,  he 
wul  be  struck  off  the  roll  for  that  reason  alone.  And  Lord 
Eldon,  upon  one  occasion,  said  he  would  in  such  a  case  eo 
further ;  and  that  whenever  a  case  of  that  nature  should  be 
brought  forward,  he  would  direct  the  attorney-general  to  pro- 
secute for  a  conspiracy.^  So,  in  a  case  where  two  solicitors 
were  guilty  of  gross  misconduct  in  suing  out  a  fraudulent 
commission.  Lord  Thurlow  ordered  the  solicitors  to  be  com- 
mitted, and  deprived  one  of  them  of  his  office  of  a  master 
extraordinary  in  Chancery ; — and  further  ordered,  that  they 
and  other  parties  concerned  should  pay  the  costs,  as  between 
attorney  and  client.^  And  where  the  solicitor  under  a  com« 
mission  took  upon  himself  likewise  the  several  inconsistent 
characters  of  banker,  commissioner,  and  assignee,  Lord  Eldon 
ordered  that  he  should  never  be  permitted  to  take  out  another 
commission.^ 

An  application  to  remove  a  solicitor  from  being  or  acting 
as  a  master  extraordinary  of  the  court  of  Chancery,  and  to 
Bttrike  him  off  the  roll  of  such  court,  (though  it  may  be  pro- 
periy  made  by  reason  of  his  conduct  in  a  matter  of  bank« 
ruptcy,)  should  not  be  made  in  tlu  bankmiptcy^  but  should  be 
addressed  to  the  general  jurisiliction  of  the  court.^ 

The  court  of  review  will  only  exercise  a  summary  jurisdic* 
tion  over  an  attorney,  when  he  is  acting  in  the  character  of 
an  officer  of  the  court,  and  not  in  an  ordinary  case  between 
attorney  and  client.' 

Where  an  attorney  has  received  money  for  the  use  of  his 
client,  and  not  accounted  for  it,  and  has  afterwards  become 

^  Ex  parte  5/ory,    4  D.  fc  C.  to  another  person  who  is  not  aa 

504.  attorney,  U  not  illegal.   Candler  ▼. 

'  Ex  parte  Prankerd,  3  B.  &  A.  Candler,  I  Jacob,  270. 

257.     Ex  iiarte  JJTiMer.  I  Chitt.  694.  *  Ex  parte   Thorp.  1  Ve«.  Jun. 

Rex  V.  Bach,  9  Prt.  349.  394 ;    and  tee  Ex  parte  Conway^ 

>  6  Ves.  2 :  and  see  In  re  Jark^  13  Ves.  62. 

im  and  IVood,  1  B.  &  C.  270.    Bat  '  Ex  parte  Eflwardi,  6  Ves.  4. 

«n  agreement  by  an  attorney  to  pay  *  Ex  parte  Lowe,  t  6.  flt  J.  7S. 

ft  share  of  the  profits  of  his  business  ?  £x  parte  Batl,  3  D.  It  C.  116. 
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bankrupt,  and  obtained  his  certificate,  the  ccmrt  of  Queen's 
Bench  will  not,  on  motion,  unless  he  has  been  guilty  of  fraud, 
order  him  to  repay  the  money  so  reoeiTed ;  the  amount  being 
a  debt  barred  oy  the  certificate.  But  if  the  attorney  com- 
mitted fraud  in  receiving  and  not  accounting,  the  court  will 
then,  in  the  exercise  of  its  general  jurisdiction  over  its  cAeem, 
enforce  such  payment,  as  a  modification  of  the  punisfamoit^ 
which  it  might  otherwise  inflict  for  his  misconduct.^ 

Where  a  solicitor  attested  a  petition  in  bankruptcy  whilst 
in  prison,  and  it  was  contendcMi  that  the  petition  was  void 
unaer  the  statute  of  the  12  Geo.  2,  c.  13,  s.  9,  (which  makes 
Toid  any  process  sued  out  in  any  court  of  law  or  equity  by 
an  attorney  or  solicitor  in  prison,  and  renders  him  also  liabte 
to  be  strucK  off  the  rolls,  and  incapacitated  firom  acting  as  an 
attorney  in  future ;)— it  was  held,  that  so  highly  penal  an  en- 
actment must  be  construed  strictly;  and  that  in  this  case 
the  statute  did  not  apply;  for  that  a  petition  in  bank- 
ruptcy was  not,  strictly  speaking,  a  proceeding  either  im 
la7V  or  equity,^ 

In  many  cases  the  solicitos,  when  guilty  of  misoondnc^ 
will  be  or(Jered  to  pay  the  casts  of  the  proceeding  in  which  he 
has  misconducted  himself,  or  of  the  application  made  to  the 
court  complaining  of  his  conduct; — as  where  he  obtained  the 
docket  (contrary  to  the  general  oider)  by  a  fabe  description 
of  the  commissioners  in  a  country  commission.^  So  where  a 
solicitor  struck  a  second  docket  against  a  bankrupt,  merely  on 
the  ground  of  a  variation  in  the  spelling  of  the  bankrupt's 
name,  though  knowing  it  to  be  the  same  person, — Lord  Eldon 
ordered  the  second  commission  to  be  superseded  at  the  costs 
of  the  solicitor.^  And  where  he  was,  under  the  old  bankrupt 
law,  implicated  in  suing  out  &  concerted^  commission,  he  was 
held  jomtly  liable  with  the  petitioning  creditor  and  the 
bankrupt  for  the  costs  of  superseding  it.^  In  like  manner, 
.where  a  solicitor  was  employed  by  a  bankrupt  to  procure 
his  certificate,  and  he  neglected  to  obtain  tne  signatures 
of  the  commissioners,  though  it  had  long  before  been 
signed  by  the  proper  number  of  creditors, — he  was  ordered 
to  deliver  up  tne  certificate  and  affidavits  to  the  bankrupt, 
and  to  pay  the  costs  of  the  application.^    So,  where  tne 


solicitor  of  a  bankrupt  presented  an  unnecessary  petition, 

>  Re  Bimner,  4  B.  &  Adol.  Sll.  •  But  see  I  fc  S  WUI.  4.  c  5^ 

3  £x  parte  Tkompion,  1  G.  ft  J.  t.  42. 

308.  •  Ex  pute  Onen,  1  O.  ft  J.  88. 

'  Ex  parte  Coniray,  13  Ves.  62.  Ex  parte  Protter,  Back,  77. 

£x  parte  Amwamiih,  14  Ves.  209.  '  Exparteifot^on,!  G.&J.14. 

*  Ex  parte  fVard,  I  Rose*  314. 
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he  was  ordered  to  pay  iOs.  costs  to  the  respondent;^  and 
whenever  a  petition  is  wholly  unfounded,  he  will  in  that  case 
he  liable  to  pay  the  whole  costs  of  the  application.^  Where, 
also,  in  an  affidavit  of  service  of  a  petition,  the  whole  petition 
was  recited  verbattm,  with  a  view  to  enhance  the  expense. 
Lord  Hardwicke  ordered  the  solicitor  who  drew  it  to  pay  the 
costs  out  of  his  own  pocket.^  So  when  he  makes  an  affidavit 
in  support  of  a  petition,  which  contains  irrelevant  and  scan- 
dalous matter,  the  court  will  order  it  to  he  taken  off  the  file, 
and  will  direct  the  solicitor  to  pay  all  costs  as  between  solici- 
tor and  client.^  If  a  solicitor,  also,  refuses  to  deliver  up  the 
proceedings  to  the  assignees,  and  drives  them  to  an  applica- 
tion to  the  court  to  obtain  them,  costs  will  always  in  such  a 
case  be  given  against  him.^ 

In  general,  however,  a  solicitor  is  not  chargeable  with  costs 
unless  he  be  guilty  of  such  an  abuse  as  amounts  to  a  con- 
tempt ;  ^  and  though,  upon  superseding  a  fraudulent  commis- 
sion of  bimkrupt,  tne  smicitor  was  charged  with  costs  as  well 
as  the  other  parties,  yet  he  was  held  not  chargeable  with  the 
costs  of  a  criminal  prosecution  which  was  not  under  a  direo* 
tion  in  bankruptcy,  and  in  which  he  was  not  a  defendant^ 

When  an  attorney  has  been  made  bankrupt  and  obtained 
his  certificate,  the  court  will  not  compel  him  to  pay  a  sum 
of  money  which  before  his  bankruptcy  he  received  in  the 
character  of  attorney,  and  which  it  was  his  duty  to  transmit 
to  the  person  entitled.^ 

Where  a  penal  action  was  brought  against  a  defendant,  on 
the  2  Geo.  2,  c.  23,  for  acting  as  a  sdicitor  in  the  court  of 
Chancery  J  viz,  in  the  matter  of  T.  S.,  a  bankrupt,  the  de- 
fendant not  being  a  solicitor  of  the  said  court — ^and  the  proof 
adduced  was,  that  the  defendant  had  been  consulted,  ana  was 
instrumental  in  the  matter  of  a  petition  en  bankruptcy  to  the 
lord  chancellor  by  the  creditors  of  T.  S. ; — ^the  plaintiff  was 
nonsuited,  on  the  ground  that  proceedings  in  bankruptcy  are 
not  proceedings  in  Chancery,^ 

An  attorney  maj  also  make  himself  personally  liable  from 
his  own  undertaking — or  firom  dealing  with  a  party  in  the 
nature  of  a  principal,  so  as  to  induce  such  party  to  give  him 
credit  instead  of  his  employer,  though  the  business  (at  the 

1  Buck.  313,  «  Ex  parte  Heywood,  13  Ves.  67. 

>  Ex  parte  Cutkb€rt,lMBd.1B,90.  '  Ex  parte  JrrowtmUh,  14  Vet. 

*  Ex  parte  Smith,  I  Atk.  139.  209. 

*  Ex  parte  Simpion,  15  Ves.  476.  *  Ex  parte  CuUiford,  8  B.  flt  C. 

*  Ex  parte  Hcunfy,  I  Rose,  395.  220. 

Ex  parte  TUieff,  2  Rose.  83.  *  Fard7,  Webb,  3  B.  ft  B.  241. 
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time  of  its  being  transacted)  is  known  to  be  for  the  benefit  of 
his  employer ;  and  the  question  in  such  a  case,  to  whom  the 
credit  is  given,  is  a  proper  question  for  the  jury  to  determine.^ 
So,  where  the  solicitors  of  the  assignees  of  a  bankrupt,  whose 
lands  were  distrained  for  rent,  gave  the  following  written  mi* 
dertaking :  ''  We,  as  solicitors  to  the  assignees,  undertake  to 
par  to  the  landlord  his  rent,  provided  it  do  not  exceed  the 
value  of  the  ejects  distrained," — ^it  was  held,  that  the  soli- 
citors rendered  themselves  personally  liable  ibr  the  rent' 
Where  also  the  attomies  for  the  plaintiff  and  defendant  (in  a 
cause  which  was  ready  for  trial)  entered  into  an  agreement, 
whereby  they  personally  undertook  that  the  record  should  be 
withdrawn,  that  certain  things  should  be  done  by  the  plaintiff 
and  defendant,  and  that  costs  should  be  taxed  for  the  de- 
fendant in  a  particular  manner, — ^it  was  held,  in  this  case, 
that  the  attorney  for  the  plaintiff  was  personally  bound  to 
pay  the  costs  when  taxed  in  the  mode  specified^^  and  was 
liable  to  an  action  for  them. 

>  Scrace  v.fVhUti$igUm,2B.h,C.         *  Burrel/ ▼.  .^met,  3  B. &  A.  47. 
1 1 ;   and  see  Foiter  ▼.  Biakelock,        *  Irewn  ▼.  Cwmgtan^  I  B.  fc  C. 
5B.  &C.  328.  160. 


CHAPTER  XXIV. 

OV  THE  BANKRUPTCY  OF  PUBLIC  COMPANIES. 


The  precedinc;  part  of  this  work  has  related  to  the  hank- 
ruptcy  of  individuals,  or  of  firms,  each  individual  of  which 
has  become  bankrupt,  the  only  cases  to  which  the  bankrupt 
laws  formerly  applied.  The  legislature,  however,  has  now 
provided  for  the  bankruptcy  of  public  companies  of  certain 
specified  kinds,  without  any  of  the  members  or  shareholders 
becoming  individually  banKrupt,  or  committing  any  act  of 
bankruptcy.  This  has  been  effected  by  the  7  &  8  Vict.  c.  Ill, 
intituled  An  Act  for  facilitating  the  winding  up  of  Joint 
Stock  Companies,  a  short  analysis  of  which  follows.  For 
the  details  the  reader  is  referred  to  the  Act  itself,  which  is 
given  at  large,  post,  vol.  2,  p.  431. 

The  companies  coming  under  the  operation  of  this  Act  are 
defined  by  the  1st  section  to  be — 

1.  Commercial    or  trading    companies    incorporated  by 

Charter  or  Act  of  Parliament. 

2.  Commercial    or   trading  companies  subsisting  under 

1  Vict.  c.  73,  or  subject  to  the  provisions  of  that  Act. 

3.  Commercial  or  trading  companies  registered  provision- 

ally or  completely  under  7  &  8  Vict.  c.  110,  or  any 
other  company  coming  within  the  definition  of  a  joint 
stock  company,  as  given  in  that  Act. 
The  petitioning  creditor's  debt  is  to  be  of  the  same  amount, 

and  is  subject  to  the  same  rules  as  in  ordinary  bankruptcies. 

The  following  are  specified  as  the  acts  of  oankruptcy  on 

which  a  fiat  may  issue  against  a  company  : — 

1.  A  declaration  of  insolvency  in  a  form  set  out  in  the 
schedule  of  the  Act,  filed  in  pursuance  of  a  resolution  of  a 
board  of  directors  duly  summoned  for  the  purpose. 

2.  Failure  to  pay,  secure,  or  compound  foi*  a  debt,  for 
which  judgment  has  been  recovered  against  the  company,  or 
any  person  authorized  to  be  sued  on  its  behalf,  after  fourteen 
days  notice,  where  the  creditor  is  in  a  condition  to  sue  out 
execution.  The  notice  is  to  be  in  writing,  and  must  be 
served  on  the  company  by  being  served  on  the  chief  clerk,  or 
secretary,  or  registrar,  or,  if  there  be  none,  on  any  director,  or 
by  bein^  left  at  the  head  ofBce  of  the  company,  and  must 
require  immediate  payment. 


^ 
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If  the  execution  be  in  the  meantiine  suspended  or  re- 
strainedy  no  further  proceeding  is  to  be  taken  on  the  notice 
until  the  plaintiff  is  again  in  a  condition  to  sue  out  execution, 
when  he  may  again  proceed  by  notice. 

3.  Disobeying  a  decree  or  order  of  a  court  of  Equity,  or 
in  any  matter  of  bankruptcy  or  lunacy,  directing  payment 
of  any  sum  of  money  by  the  company;  the  order  or  decree 
havings  been  served  upon  the  company  in  the  manner  befiire 
proyided  as  to  notices.  The  creditor  has  first  to  obtain 
and  serve  the  order  for  payment,  and  upon  non-complianoe 
therewith  he  has  to  obtamfrom  the  court  making  the  order 
another  order  fixing  a  peremptory  day  for  payment;  it  is 
the  disobedience  to  the  second  order  fourteen  days  after 
service,  that  constitutes  the  act  of  bankruptcy. 

4.  The  only  other  act  of  bankruptcy  is  the  failure  to  pay, 
secure,  or  compound  for  a  debt  of  sufficient  amount  to  suppont 
a  fiat  under  the  ordinary  bankrupt  law;  where  an  affidavit 
of  the  debt  is  filed  in  one  of  tne  superior  courts  by  the 
creditor,— (who  must  depose  also  that  he  believes  that  the 
company  is  a  commereial  or  trading  body,  inc(>r^rated  or 
associated  as  specified  in  the  Act,)  and  where  a  wnt  of  sum- 
mons is  sued  by  the  creditor  out  t)f  the  same  court,  against 
the  company  or  any  person  authorized  to  be  sued  on  its 
behalf,  a  copy  of  which  is  served  upon  the  company;  unless 
the  company  shall  satisfy  one  of  the  jud^  of  tne  court  that 
the  company  intends  to  defend  the  action  upon  its  merits, 
and  shau  within  a  month  after  service  of  the  summons  cause 
an  appearance  to  be  entered.  Otherwise,  on  fiulure  to  pay, 
secure,  or  compound  for  the  debt  within  a  calendar  month 
after  tne  service  of  the  summons,  the  company  is  deemed  to 
have  committed  an  act  of  bankruptcy  firom  the  time  of  the 
service  of  the  summons. 

The  practice  in  suing  out  and  opening  the  fiat  is  to  be  the 
same  as  in  ordinary  bankruptcies,  the  Act  providing^  that 
the  law  and  practice  in  bankruptcy  now  in  force  shall 
extend  so  &r  as  the  same  may  be  applicable  to  the  Act  and 
to  fiats  issued  under  its  provisions,  except  when  odierwise 
directed. 

After  the  bankruptcy  has  been  found,  a  duplicate  of  the 
adjudication  must  be  served  ^  on  the  person  who  was  at  the 
date  of  the  fiat  a  chief  clerk,  or  secretary,  or  registrar  of  tlie 
company,  or,  if  there  be  no  such  person,  on  any  person  who 
was  then  a  director,  or  must  be  left  at  the  head  office  for 


Seei.  II.  *8ee8.3. 
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the  time  being  of  the  company ;  and  the  company  have,  as 
in  ordinary  bankruptcies,  five  days  to  show  cause  against 
the  validity  of  the  adjudication. 

They  may  too,  as  in  ordinary  bankruptcies,  consent  to  the 
bankruptcy  being  advertised  before  the  five  days  have  ex- 
pired; and  the  consent  may  be  given,  and  the  previous 
surrender  may  be  made  on  oehalf  of  the  company  by  the 
chief  clerk,  or  secretary,  or  registrar  duly  authorized  to  make 
such  surrender.^  The  assignees  are  to  be  chosen  as  in 
ordinary  bankruptcies,  and  they  are  authorized  by  the  Act' 
to  maintain  proceedings  against  any  person  or  persons, 
whether  a  member  or  members  of  the  company  or  not,  to 
recover  any  debt  or  demand  on  behalf  of  the  company ;  and 
if  the  proceedings  be  against  a  member  of  the  company  he 
cannot  set  off  any  demand  which  he  has  against  the  company 
as  a  member  of  it. 

The  balance  sheet  is  to  be  prepared  and  verified  by  such  of 
the  directors, — or,  if  there  be  none,  by  such  of  the  members 
of  the  company  as  the  court  acting  in  the  prosecution  of  the 
fiat  may  direct ;  and  those  who  are  directed  by  the  court  to 
prepare  the  balance  sheet  stand  in  the  place  of  the  bankrupt 
m  ordinary  bankruptcies  in  many  respects,  such  as  the  sur- 
render, examination,  allowance,  and  freedom  from  arrest. ' 

The  court  acting  in  the  prosecution  of  the  fiat  is  expressly 
authorized  by  the  Act  to  summon  before  it  any  person 
capable  of  giving  information  respecting  the  affairs  of  the 
company,  with  the  same  powers  to  enforce  its  orders  as  in 
ordinary  bankruptcies;  and  if  the  person  summoned  is  a 
member  of  the  company,  he  is  only  to  pay  such  costs  (if 
any)  as  the  court  durects.  The  court  may  also  order  any 
officer  or  agent  of  the  company,  after  the  adjudication,  to 
deliver  over  all  the  monies  and  securities  of  the  company  in 
hispossession. 

Ijie  Act  also  contains  a  clause  which  \&  not  confined  to 
the  specific  object  of  the  Act,  but  is  an  enactment  ap^  ^_ 
to  the  general  "bankrupt  law,  and  this  clause^  empowers  i 
courts  of  bankruptcy  to  commit  any  person  disobeying  any 
of  their  rules  or  orders  to  the  Queen's  Prison,  or  the  conunon 
gaol  of  any  county,  city,  or  place  where  the  person  may  be 
found  or  snail  usually  reside,  there  to  remain  till  he  shall 
have  conformed  to  tne  rule  or  order,  or  the  court  or  Lord 
Chancellor  otherwise  order. 

>  Sect.  3.  pMf.  vol.  2,  432.  *  See  at.  12,  13,  14,  ym/,  vol.  3, 

*  Sect.  8,  /HMf,  vol.  2, 4S^.  pp.  435,  436. 

«  Sect.  19;  see  vol.  2,  p.  440. 
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These  provisions  ara.  all  that  relate  direcdj  to  the  adminia- 
tration  of  the  assets  of  the  company  in  bankraptCT>  as 
between  the  company  and  its  creditors.  The  remainder  of 
the  Act  relates  to  the  adjustment  of  the  afiairs  of  the 
company  as  between  itself  and  its  members.  The  Act 
expressly  provides  ^  that  the  assignees  may  take  proceedings 
against  the  members  as  if  they  were  strans^ers^  and  vice  versa; 
that  there  shall  be  no  set-off  of  claims,  which  any  person  has 
or  is  subject  to,  as  a  member,  against  any  which  he  has  or  is 
subject  to,  as  a  debtor  or  creditor  of  the  oompanv ;  that  no 
proceeding  by  a  creditor,  so  far  as  r^;arda  his  recourse 
against  any  member  personally,  shall  affect  his  right  to  issue 
a  fiat  or  prove  against  the  company,  and  vice  versd;  and 
that  the  bankruptcy  of  the  company  is  not  to  be  construed 
as  the  bankruptcy  of  any  member. 

With  regard,  however,  to  the  affairs  of  the  company,  as 
between  itself  and  its  members,  the  court  acting  in  the  pro- 
secution of  the  fiat  has  two  authorities  or  duties : — 

JPirst,  to  direct  the  assignees,  in  proper  cases,  to  present 
a  petition  to  the  court  of  Chancery  for  such  directions  as  may 
be  necessary  for  winding  up  the  affairs  of  the  company ;  for 
which  purpose  certain  powers  are  given  to  the  court  of  Chan* 
eery  by  the  Act* 

iSecondly,  to  certify  to  the  Board  of  Trade  the  causes  of  the 
jfailure  of  tlie  company,  in  order  that  the  Queen  may  deter- 
mine the  company,  and  that  prosecution  may  be  instituted  if 
considered  proper.^ 

^  Sects.  8.  9»  10,  petition  and  the  order  in  this  case. 

*  Sects.  20.  21.  22,  23,  24 ;  only  for  which  the  editor  is  indebted  to 

one  case  has  yet  coroe  before  the  his  friend  Mr.  Rolt,  are  given  |Mtl, 

court  under  these  clauses,  In  re  vol.  2,  Appendix. 

Forth    Insurance   Company,   Rolls,  *  Sects.  25,  26,  27,  28,  29. 
June  29th,  1846.    The  form  of  the 
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